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STATE OF SOUTH CAROLINA 

 

IN THE COURT OF COMMON PLEAS 

COUNTY OF SUMTER 2022-CP-43-02015 

  

Lakewood Links Property Owners 

Association, Inc. 

 

FINAL ORDER 

 
 

 

vs. 
 

 

Jason M. Josey and April W. Josey, 
 

  

 
 

 

Defendants. 
 

 

 

This matter involves an action brought by a residential subdivision property owners’ 

association to require owners of one lot within the subdivision to comply with provisions of 

applicable restrictive covenants and seeking injunctive relief requiring removal of unapproved 

fencing and recovery of attorney’s fees, to which Defendants assert a denial and various 

defenses, and request a declaratory judgment.  This case was tried before this Court, without a 

jury, on September 9, 10 and 11, 2024, in which multiple witnesses testified, affidavits were 

submitted, and a total of 38-multi-page Exhibits were admitted into evidence. 

For the reasons set forth below, and in accord with the below specific findings of fact and 

conclusions of law, I find that the Plaintiff property owners’ association is entitled to injunctive 

relief and removal by Defendants of the subject fencing, but Plaintiff is not entitled to attorney’s 

fees under the peculiar facts of the case.  Defendants’ request for declaratory relief is denied. 

The Plaintiff, Lakewood Links Property Owners Association, Inc. (hereinafter “POA”), 

seeks an injunction requiring the Defendants, Jason M. Josey and April M. Josey, (hereinafter 

“Joseys”), to remove the eight-foot, wooden, stockade  privacy fence they have installed without 
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prior approval around the boundary of the back yard of their real property located at 3020 

Tidewater Drive, Sumter, South Carolina along with other related relief.  The Defendants have 

responded seeking a dismissal of the Plaintiff’s Complaint and seeking Declaratory Relief for a 

determination of whether the 2019 architectural Rules and Regulations are enforceable, whether 

the Plaintiff may prohibit privacy fences without first amending the restrictive covenants, whether 

wooden fences may be prohibited  where there is no common scheme regarding appearance of 

fences in Lakewood Links subdivision, and whether the Plaintiff waived its right to prohibit the 

Defendant’s fence.  

 I have reviewed the pleadings filed in this case, the legal memoranda filed by counsel, the 

affidavits presented, the exhibits presented in motion arguments and at trial, my notes from the 

testimony presented at the trial and the exhibits admitted into evidence. I have observed the 

demeanor of the witnesses in the trial of this case, and have weighed the evidence and legal 

authorities, and considered the argument of counsel at trial. This was a thoroughly prepared and 

well-tried case. Both sides make important points and arguments.  

Based upon the foregoing, I make the following: 

FINDINGS OF SALIENT FACT 

1. Lakewood Links Subdivision is located off Highway 15 South in Sumter County.  

The initial owners and developers of the real property, which composes what is now Lakewood 

Links Subdivision, filed a Declaration of Covenants and Restrictions for Lakewood Links And 

Provisions For The Lakewood Links Property Owners’ Association [hereinafter sometimes 

referred to as “Declaration” or “Covenants”] with the Register of Deeds for Sumter County on 

December 29, 1988.  This instrument has served as the governing document for Lakewood Links 

Property Owners Association (POA) since that date. 

2. On June 25, 1990, the initial owners formed a corporation, Lakewood Links 

Property Owners’ Association, Inc., (LLPOA#1) pursuant to the Declaration binding the lands 
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which compose Lakewood Links Subdivision, for the purpose of carrying on the business of the 

property owners’ association as set forth in the Covenants.  

3. At some time thereafter, the developers fell into financial difficulties, and a 

foreclosure action was commenced.  On June 14, 1991, the real property composing Lakewood 

Links Subdivision, and specifically including the lot that would eventually be conveyed to the 

Joseys, was conveyed by the Master-in-Equity to Plowden Construction Company, Inc., its 

successors and assigns, as the result of the foreclosure action against the prior owners of this 

property   

4. Thereafter, on June 30, 1991, the corporation, LLPOA #1, was dissolved by 

forfeiture for failure to file its annual report and/or for failure to pay its franchise tax when it was 

due.  

5. Plowden Construction Company, Inc., on July 01, 1996, conveyed the real property 

which composes Lakewood Links Subdivision, and specifically the lot of the Joseys, to Plowden 

Holding, Inc. On July 11, 1997, Plowden Holding, Inc. conveyed the real property, Lot 269 (3020 

Tidewater Drive), to Robert E. and Jana Vander Leest, subject to the Covenants referenced by 

date, book and page. 

6. Robert E. and Jana Vander Leest, on May 19, 2001, then conveyed Lot 269 (3020 

Tidewater Drive) to Donald Morris Construction Co. Inc., subject to the Covenants which are the 

subject of this lawsuit, again with specific reference to “recorded easements, rights of way and 

Restrictive Covenants affecting such property.” 

7. Between June 30, 1991, and December of 2002, and thereafter, the property 

owners of Lakewood Links Subdivision continued and have continued to operate under the terms 

and provisions set forth in the Covenants, electing Boards of Directors and Architectural Review 

Boards to enforce the terms of the Covenants.  

8. On January 7, 2002, once again, the property owners of Lakewood Links Property 

Owners Association jointly formed a corporation (LLPOA #2) and continued in corporate form to 
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enforce the Covenants by and through the duly elected Board of Directors and Architectural 

Review Board.  

9. On February 21, 2002, Donald Morris Construction Co., Inc., conveyed Lot 269, 

also known as 3020 Tidewater Drive, the same real property now owned by the Joseys, to Earnest 

Parker and Sharon Lucas-Parker.  

10. On July 13, 2006, Richard L. Booth, Special Referee in a legal action against 

Earnest Parker and Sharyn Lucas-Parker, conveyed by quitclaim deed Lot 269 (3020 Tidewater 

Drive) to Paula McCormick and Darlene Staton.  

11. On August 18, 2008, Darlene Staton conveyed unto Paula McCormick by quitclaim 

deed Lot 269, “subject to all visible and recorded easements, covenants and rights of way 

affecting said property.”  

12. On October 7, 2008, Paula McCormick conveyed by quitclaim deed Lot 269 to 

Showcase Properties, LLC, “subject to all visible and recorded easements, covenants and rights 

of way affecting said property.”  

13. Show Case Properties, LLC, on January 7, 2009, conveyed to Paula McCormick 

Lot 269, subject to any restrictions, reservations, zoning ordinances, or easements that may 

appear of record on recorded plats or premises.  

14. On January 07, 2021, Paula McCormick conveyed Lot 269 (3020 Tidewater Drive) 

to April Josey by a deed subject to “any restrictions reservations, zoning ordinances or easements 

that may appear of record in the recorded plats or premises.”  

15. On January 8, 2021, April Josey conveyed Lot 269 (3020 Tidewater Drive) to 

herself and Jason M. Josey, “subject to any restrictions, reservations, zoning ordinances or 

easements that may appear of record on the recorded plats or premises. Thus, owners in the 

chain of title to 3020 Tidewater Drive have been on notice of these 1988 Covenants by express 

language in their deeds subject to these Covenants since at latest July 11, 1997, by virtue of the 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2025 Jul 08 8:35 A

M
 - S

U
M

T
E

R
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2022C

P
4302015

8



 

5 
 

deed of Plowden Holding, Inc., to Robert E. and Jana Vander Leest, in addition to the filed 

Covenants on the public record. (Plaintiff’s Exhibit 2). 

16. On May 21, 2021, the Defendant, April W. Josey, expressed in e-mail 

correspondence with the Plaintiff an interest in the installation of an in-ground pool.  On May 22, 

2021, Rory Hair, the chairman of the Lakewood Links ARB, responded to the Defendant’s request 

with a copy of an ARB Request Form, instructing the Defendant to fill out this request form and 

then return it to him, Mr. Hair, the chairman of the ARB, who would then present the request to 

the ARB for a vote.  Further, with express mention of “Fences”, Mr. Hair wrote that this form should 

be submitted before any changes were made. (Plaintiff’s Exhibit 12)  

17. On July 2, 2021, the Defendant submitted the ARB Request Form, as instructed, 

seeking installation of an in-ground swimming pool without mention of fences. (Plaintiff’s Exhibit 

11) 

18. On July 3, 2021, the Chairman of the ARB, Rory Hair, responded to the 

Defendants’ request with approval of the installation of the in-ground pool that did not include the 

fencing.   This approval did not include the fencing. (Plaintiff’s Exhibit 12). 

19. Mrs. Josey testified she made a request and application for fence installation and 

that same was included with her other requests. She believed fence installation at her property 

would not be an issue because it would be an extension to existing fencing, there was similar 

fencing on adjoining and nearby properties, and the 1988 covenants did not contain fence 

specifications. 

20. Mrs. Josey testified that she made an application for the fence approval but same 

does not appear in the exhibits submitted into evidence. She points to her written letter to counsel 

for the POA dated June 13, 2022, (Plaintiff’s 11,13,and 14; Court’s Exhibit 1) as her request, or 

in support of her request. She testified that she was certain she received no response and that if 

she had received a response, they (Joseys) would have done something, and they wanted to 

prevent this lawsuit. Per her testimony she received only a summons and complaint for this lawsuit 
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and never a denial from the ARB as to her letter that she deemed her fence application. It is her 

contention that since she received no timely response or denial from the ARB as to her alleged 

fence request, that any review by the ARB was and is waived.  

21. Defendants constructed an eight-foot, wooden-stockade privacy fence between 

June and October of 2021. (Plaintiff’s Exhibit 6). On cross-examination, Mrs. Josey could not 

recall a specific date the work began. A portion of the fence abuts a white picket fence and a 

chain link fence. 

22. Defendants were familiar with the application process for improvements and made 

submissions in July 2021 and June 2022. Mrs. Josey admitted under cross examination that she 

was aware of the process. An email from the ARB chair dated May 22, 2021, pointed out that 

applications had to be made for tree removal, landscaping, pools and fences.  

23. Mrs. Josey stated that she did not receive this May 22, 2021, email. She testified 

that she made or included a request for fence alteration in a submission to the ARB, but it is not 

present with or in the submissions from July 2021 or June 2022 (Plaintiffs Exhibits 11, 13, 14 and 

15; and Defendants’ Exhibit 4) 

24.  Mrs. Josey testified that Mr. Hair has a wooden privacy fence and keeps a camper 

in the driveway. A photograph admitted into evidence supported this testimony, as well as Mr. 

Hair's testimony. (Defendant’s Exhibit 8)  Mrs. Josey views enforcement of the covenants in the 

subdivision as unfair and unequal. However, the wooden privacy fence was approved in 2000. 

(Plaintiff’s Exhibit 5) 

25. Mrs. Josey testified she thought that fences were different in terms of an ARB 

application process. She also believed the replacement of something existing or pre-existing was 

different from adding something new or additional. Further, she stated Rory Hair walked past her 

property and could see the fence work in progress over one to four months, but Rory Hair never 

told the Joseys to stop work while passing by. What Mrs. Josey “believed” is not dispositive. The 

Restrictive Covenants control. There is nothing in the Restrictive Covenants nor in the course of 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2025 Jul 08 8:35 A

M
 - S

U
M

T
E

R
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2022C

P
4302015

10



 

7 
 

dealing between the parties to support this belief. In addition, Mr. Hair testified that he was either 

in the hospital or recuperating during that time, prohibiting his walking in the neighborhood until 

after the Joseys had completed the fence.  

26. On September 6, 2021, the Chairman of the ARB, Rory Hair, gave written notice 

to the Defendants that the back yard fence construction without approval of the ARB must be 

removed within 60 days.  

27. Mrs. Josey agreed that the ARB could base a refusal on aesthetic considerations. 

(See Plaintiff’s Exhibit 1; Part Two; Art. I; Sect. 2(e)). Plaintiff presented evidence that wooden 

fences tend to age poorly and tend to undermine overall property appearance and thus values. 

28. Ms. Josey claims she did not get the May May 22, 2021, nor the September 6, 

2021, e-mails.  However, she relies upon a letter that did not follow the rules and procedures set 

out in the 1988 Covenants. (Plaintiff’s Exhibit 1: Part Two; Art. I; Sect. 2(c)(2)).   

29. The ARB email of September 6, 2021, and demand for fence removal was followed 

by an attorney's demand letter dated May 31, 2022, also demanding fence removal. Defendants 

did not comply, but did send a response letter stating concerns with the amendments to the 

subdivision bylaws and seeking approval for the fence installation. (Plaintiff’s 16).  

30. On June 13, 2022, the Defendants responded to the May 31, 2022, demand letter 

with their response and attached completed ARB Request Forms. (Court’s Exhibit 1; Plaintiff’s 

Exhibits 14, 15 and 16). 

31. On June15, 2022, the ARB responded with signed approval of the request set out 

on the ARB Request Forms consistent with its procedures with which the Defendants are and 

were familiar when they filed for installation of an in-ground pool. Rory Hair testified to the actions 

taken and the sequence of events relative to the requests made by the Defendants.   

32. On July 21, 2022, the Defendant, April Josey, made a written request to repair a 

leaking dormer on the front of her house with the repairs to begin on July 25, 2022. On July 21, 
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2022, the Chairman of the ARB, Rory Hair, responded that no approval was needed for such 

repairs. (Plaintiff’s Exhibit 13). 

33. After renewed requests and demands by the Property Owners’ Association to the 

Joseys to remove the fence, (See Plaintiff’s Exhibits 12, and 16) Defendants refused to comply, 

and the LLPOA thereafter instituted this lawsuit on December 29, 2022.  

34. Plaintiff’s witness testified that some of the fences installed which were considered 

"grandfathered" would have to come under review when they were repaired or replaced.  

35. Photographs A through F of Plaintiff’s Exhibit 6 show the wooden fence at 

Defendants' property. Mrs. Josey acknowledged the photographs accurately depict the fence as 

of the time of trial. The fence is not uniform in appearance and exhibits different stages of aging 

and deterioration. This is readily observable from the street. 

36. Mrs. Josey testified that no one told her wood privacy fences did not meet the 

scheme of development for the subdivision, and further that if her outbuilding application was 

approved, construction of same would remove part of the wooden privacy fence. In her opinion, 

wooden privacy fences are part of the scheme of development, and there exists a "hodge podge" 

in terms of fences existing in the subdivision. Several of Plaintiff's witnesses admitted under cross 

examination that there had always been wooden fences (17 per one list) and privacy fences in 

the subdivision (Lakewood Links), and that there were all types of fences with different styles, 

colors and heights in the subdivision, including tall brick, lower brick, solid, see through with gaps, 

white picket, wooden stockade, black, green, brown and chain link. I find that existing fencing 

within the subdivision is not uniform in terms of material selection, height, construction color and 

appearance.    

37. A witness for plaintiff testified that the typical procedure for a fence request was 

for the board to meet, cast votes, and approve or not approve. There had never been an automatic 

turn down for a wooden fence request. Considerations of the ARB typically included aesthetics, 

open views for an open community, fence maintenance and special circumstances.  
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38. Defendants' argument that the review contemplated by the covenants belonged 

solely to the developer is compelling. Plaintiff’s witness admitted under cross examination that no 

official transfer of authority ever occurred between the original developer and the 2002 

organization formed by agreement of property owners. However, this argument is not dispositive. 

Because under the authority of the covenants which run with the land and bind the landowners, 

the successors to the developer have all the authority and power the developer had, and they 

operated under and enforced the covenants in both corporate and unincorporated form. This new 

organization was formed, in part to enforce the covenants and restrictions in the subdivision, and 

mainly due to liability concerns. The covenants do contemplate transfer of review authority from 

the developer, however that did not occur in any documented manner. But by transfer of the 

property subject to the recorded covenants, the authority of the developer devolved upon the 

successors. (Plaintiff’s Exhibit 1: Now Therefore Clause, Page 2; Part One, Art. I, Sect. 1(P); Part 

One, Art. I; Sect 1(b), (m); Part One, Art. II; Sect. 2(a); Part Five, Art. I, Sect.1; Part Five, Art. IV, 

Sect.1,2,3).   

Based upon the foregoing, I make the following: 

CONCLUSIONS OF LAW 

39. This Court has jurisdiction over both the parties and subject matter involved in this 

action. 

40. "In construing covenants such as the one involved here, the court must attempt to 

give effect to the intent of the parties. It is proper to consider the overall plan. Such intent should, 

as nearly as possible, be gleaned from the instrument itself. However, the circumstances 

surrounding the origin of covenants should also be considered. Cheves v. City Council of 

Charleston, 140 S.C. 423, 138 at 136 S.E. 867 (1927)."   Arrants v. Rankin, 268 S.C. 567, 570-

571, 235 S.E.2d 135, 136 (S.C. 1977) (quoting Nance v. Waldrop, 258 S.C. 69, 187 S.E.2d 226 

(1972). 
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41. The Lakewood subdivisions, especially Lakewood Links, typically bring a premium 

price upon sale. That can only be the result of many decades of effort at enforcing restrictions 

and covenants related to construction standards and improvements for the benefit of all owners 

within the subdivisions. While there does not appear currently to be a uniform scheme of 

development in terms of common appearance of all properties, there has been a concerted effort 

over the years to maintain construction building and improvement standards through the 

covenants and restrictions. According to witness testimony, sometime around 2015 it appeared 

that guidelines were not being followed as to improvements. Testimony further established that 

there are 273 Lots in the subdivision subject to the 1988 Restrictive Covenants. Restrictive 

covenants are never perfect but offer confidence to prospective purchasers that a subdivision will 

be kept up and maintained. Generally, the balancing of equities in determining whether to issue 

an injunction favors enforcement of restrictions under which a property owner has freely placed 

him or herself, because the other owners in the restricted area have relied on this restriction in 

purchasing their property.  Midway Properties, Inc. v. Pfister, 292 S.C. 104, 106, 354 S.E.2d 926, 

927 (Ct. App. 1987).   

42. Here the Defendants' lot is partially on a cul de sac and is not on, or directly 

adjacent to, the golf course. The golf course appears to be the main attraction for the Lakewood 

Links subdivision, followed by the bodies of water. Defendants' lot is not on a body of water, so 

no scenic views appear to be blocked or obstructed. 

43. Even though not on the golf course, nor on a body of water, Defendants' lot is still 

subject to restrictive covenants for the subdivision. Mrs. Josey signed an Owner's Affidavit 

(Plaintiff's Exhibit 10), acknowledging restrictive covenants burdened this property. While it can 

be argued that some violations of the covenants as to improvements have minimal impact to the 

subdivision, it is undisputed that the covenants provide for review and approval of most 

improvements, building and construction, including fences. (See Plaintiff’s Exhibit 1: Part Two, 

Art. I, Sect. 2(e); Part Two, Art. I; Sect.1; Part Two, Art. I, Sect 1, 2(a); Part Two, Art. I; Sect. 2(e) 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2025 Jul 08 8:35 A

M
 - S

U
M

T
E

R
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2022C

P
4302015

14



 

11 
 

and (f)) I find that the Defendant's fence repair, replacement, installation and continuation are 

subject to review as per the covenants. 

44. Our courts have said, “The paramount rule of construction is to ascertain and give 

effect to the intent of the parties as determined from the whole document.” Shipyard Prop. Owners' 

Ass'n v. Mangiaracina, 307 S.C. 299, 308, 414 S.E.2d 795, 801 (Ct. App. 1992). See Sprouse v. 

Winston, 212 S.C. 176, 46 S.E.2d 874 (S.C. 1948).   

45. Restrictive covenants may be created by deed, declaration, or by implication from 

a general plan or scheme of development. Queen’s Grant II, Horizontal property Regime v. 

Greenwood Dev. Corp, 368 S.C. 342, 362, 628 S.E.2d 902, 913 (Ct. App. 2006). (See Plaintiff’s 

Exhibit 1: Part 1; Art. II; Sect. 2(a); P.8) The Joseys accepted their deed subject to the 1988 

Covenants of record and are bound by the Covenants.   See Erkes v. Kasparek, 399 S.E.2d 6, 

303 S.C. 70 (S.C. App. 1990). (See Plaintiff’s Exhibit 1: Part One, Art. II, Sect. 2(a)) 

46. The law imputes a purchaser of real estate notice of the recitals contained in the 

written instruments forming his chain of title, and charges him with the duty of making such 

reasonable inquiry and investigation as is suggested by the recitals and references therein 

contained. Generally, the means of knowledge and the duty of using them are equivalent to 

knowledge. If there are circumstances sufficient to put the party upon inquiry, he is held to have 

notice of everything which that inquiry, properly conducted, would certainly disclose. McDonald v. 

Welborn, 220 S.C. 10, 66 S.E.2d 327 (S.C. 1951.).  (See Plaintiff’s Exhibit 10) 

47. Mrs. Josey also categorizes the work as fence repair instead of installation, using 

the same material, but this does not amount to an exclusion under the restrictive covenants 

making ARB review unnecessary. Even if the Joseys suffer hardship in removal of the fence, the 

equities do not require that they be allowed to leave the fence in place because this hardship was 

caused by their own actions in knowingly failing to comply with the restriction or to seek proper 

means of their amendment. Arnoti v. Lukie, 350 S.C. 177, 564 S.E.2d 691 (Ct. App. 2002); Siau 

v. Kassel, 369 S.C. 631, 632 S.E.2d 888 (Ct. App. 2006). 
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48. I find that the ARB did not waive any right to review as provided under the 

covenants.  

49. An ARB email to Defendants on September 6, 2021, stated new wooden privacy 

fences are not allowed in the subdivision and demanded removal within 60 days. The email goes 

on to elaborate as to height and material restrictions, which have apparently been approved by 

the ARB in prior applications. Such outright restriction of wooden fences by the ARB is not 

founded in the covenants and the ARB is not free to add such restriction. Counsel for plaintiff 

acknowledged this in his closing statement to the court. 

50. The ARB is, however, entitled to enforce the existing covenants and to review and 

approve projects, including the erection of fences on a case-by-case basis. (Plaintiff’s Exhibit 1: 

Part Two, Art. I, Sect. 2(e)) The ARB cannot curtail this responsibility by enacting blanket rules, 

or reciting what has been done in the past and suggesting the same will be repeated. The ARB 

must make a case-by-case review and decision based on independent circumstances and factors. 

That is all that is permitted under the covenants and restrictions. It is understandable that the ARB 

would try to maintain guidelines of what has and has not been approved, so as to give some 

predictability of outcome for applicants and ARB reviewers alike. However, the ARB cannot add 

what does not exist in the covenants and must make a case-by-case determination on all 

applications, followed by an approval or disapproval so that there can be a meaningful review to 

determine if such decision was arbitrary or capricious. (See Plaintiff’s Exhibit 1:  Part One, Art. II, 

Sect. 1; Part Two, Art. I, Sect. 2(a), (c)(1), (c)(2), (e) and (f); Part Three, Art. VI, Sect. 3(e), (f), 

and (g)). There was testimony from Plaintiff’s witnesses that each review has in fact been done 

on a case-by-case basis, and no application has been summarily denied without a full review.    

51. Restrictive covenants will be enforced if they state their intent and purpose, and 

the general rule of strict construction will not be used to defeat the clear express language of the 

covenant. Sea Pines Plantation Co. v. Wells, 294 S.C. 266, 270, 363 S.E.2d 891 (S.C. 1987). As 

voluntary contracts, they are enforced unless they are “indefinite” or contravene public policy. 
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Palmetto Dunes Resort, Div. of Greenwood Dev. Corp. v. Brown, 287 S.C. 1, 336 S.E.2d 15 (Ct. 

App. 1985) (aesthetic considerations not indefinite); Sea Pines Plantation Co. v. Wells, 294 S.C. 

266, 270, 363 S.E.2d 891 (S.C. 1987) (covenants enforced on aesthetic grounds against property 

owner who proceeded with modifications without approval). While covenants may not be 

indefinite, they are not required to “expressly list every conceivable item which could be placed 

on a piece of property. Midway Properties, Inc v. Pfister, 292 S.C. 104, 106, 354 S.E.2d 926, 927 

(Ct. App 1987). To require restrictions to expressly list every conceivable item that could be placed 

on a piece of property, according to individual property owner’s taste, would be an impossible 

burden on a drafter.  Sea Pines Plantation Co. v. Wells, 294 S.C. 266, 363 S.E.2d 891 (S.C. 

1987). (See Plaintiff’s Exhibit 1: Part Two, Art. I, Sect. 1)  

52. The covenants in this case are not indefinite, nor do they contravene public policy, 

and are enforceable by the association and any of the property owners, jointly or severally, against 

any property owner in violation. (See Plaintiff’s Exhibit 1: Part Five, Art. IV, Sect. 1,2,3 and 4) 

  53. The Covenants require submission to the ARB and the ARB to make a review. 

Apparently neither happened in this instance, as the defendants did not make application 

regarding fencing and the ARB responded to this failure by sending the email and demand letter 

as set forth above. (See Plaintiff’s Exhibit 1:  Part Two, Art. I, Sect. 2(e))  

54. Nonetheless, at trial Plaintiff presented evidence of its review, consideration and 

reasoning as to Defendants' property and the erected wooden fencing. I find that such reasoning 

and demand for removal of the fencing is not arbitrary or capricious as prohibited by the restrictive 

covenants. It is supported by consideration as to appearance, maintenance concerns, sightliness 

and views and open visibility within the subdivision. 

55. Mrs. Josey testified that use of the word "grandfathered" was not found in the 

covenants and seemed arbitrary to her. I find that the ARB's use of the term to refer to fences that 

exist but have no record of approval does not serve to prevent the ARB from enforcing the 

covenants in this instance.   
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56. A determination that the current ARB has no review authority would lead to a 

detrimental result for the subdivision. While corporate statutes impose requirements and 

formalities on changing corporate form, merger, consolidation, and the ultra vires doctrine serves 

to limit corporate actions to those taken within the confines of governance documents, I find such 

considerations are not implicated in the circumstances of this case, in the context of a HOA and 

ARB enforcing recorded restrictive covenants imposed by the developer and running with the 

land. I find that Defendants participated and benefitted from the POA and ARB prior to this 

litigation. They paid assessments, made applications and acknowledged the ARB until the time 

of this litigation. They are bound by the decision of the ARB as are other property owners.  

57. There are no requirements in the Declaration to create bylaws, though they are 

allowed, so long as they are consistent with the Declaration.  For 35 years, the detailed terms and 

provisions of the Declaration have served, and continue to serve well, as the governing document 

of Lakewood Links, code of rules, other than the articles, recorded in accord with the South 

Carolina Homeowners Association Act, S.C. Code Ann. § 27-30-130, and adopted pursuant to 

SC. Code Ann. §33-31-140, for the regulation and management of the affairs of both the 

corporations and unincorporated association involved, irrespective of the name or names by 

which the rules are designated, in this case the 1988 “Declaration of Covenants of Lakewood 

Links And Provisions For the Lakewood Links Property Owners Association, Inc.”  S.C. Code Ann. 

§33-31-140(4) provides: “’Bylaws' means the code or codes of rules, other than the articles, 

adopted pursuant to this chapter for the regulation or management of the affairs of the corporation 

irrespective of the name or names by which the rules are designated." (Emphasis added.] 

58. The detailed terms of the Declaration grant clear and complete authority to the 

Association to enforce the covenants. (See Plaintiff’s Exhibit 1: Part Three; Art. VI; Sect 3 (e), (f) 

and (g); P. 32.) Under the restrictive covenants the POA and each owner has the right to enforce 

and this authority under the covenants runs with the land throughout subsequent transfers. (See 

Plaintiff’s Exhibit 1: Part Five, Art. IV, Sect. 1,2 and 3; Part Five, Art. I, Sect. 1)  
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59. “A restrictive covenant runs with the land and is thus enforceable by a successor-

in-interest, if the covenanting parties intended that the covenant run with the land, and the 

covenant touches and concerns the land." West v. Newberry Elec. Co-op., 357 S.C. 537, 593 

S.E.2d 500 (S.C. App. 2004). “Restrictive covenants are contractual in nature so that the 

paramount rule of construction is to ascertain and give effect to the intent of the parties as 

determined from the whole document." Palmetto Dunes Resort v. Brown, 287 S.C. 1, 336 S.E.2d 

15 (1985); Taylor v. Lindsey, 332 S.C. 1, 498 S.E.2d 862 (S.C. 1998); Kinard v. Richardson, 407 

S.C. 247, 754 S.E.2d 888 (S.C. App. 2014). 

60. There was a dissolution of the corporate form of the POA in September 1991, 

followed by a new corporate formation by the POA in January 2002. According to the witness 

testimony, the administrative dissolution was unknown for some period of time and effort was 

made to get the association re-incorporated. The dissolution appears to be administrative in 

nature for failure to complete one or more filing requirements through the Secretary of State. It 

does not appear to be a dissolution pursuant to court order or articles of dissolution filed. Whether 

incorporated or not, the homeowners had continued to enforce the Covenants in the name of the 

homeowners even as an unincorporated association. Without corporate form, the owners joined 

together as an unincorporated association and enforced the Declaration.  An unincorporated 

association is a body of individual persons organized without a charter for the prosecution of some 

common enterprise.” Graham v. Lloyd's of London, 296 S.C. 249, 255, 371 S.E.2d 801, 804 (Ct. 

App. 1988).  

61. The effort to get the association re-incorporated is not documented by meeting 

minutes or corporate resolution. There is no assignment, corporate resolutions or similar paper 

trail for the transfer of authority vested by the covenants into the current property association. 

There are no recorded meeting minutes as to the action of re-incorporating the property 

association, no records of votes for, or against.  The application signed by an officer of the POA, 
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and the approval by the Secretary of State, are admitted in evidence as Plaintiff’s. Exhibits 19 and 

20  

62. As the covenants contemplate enforcement by other property owners, I do no t 

believe the administrative forfeiture undermined the ability of the POA as currently organized to 

enforce the covenants through an appointed ARB. (See Plaintiff’s Exhibit 1: Part Five, Art. IV, 

Sect. 1,2 and 3) (See Plaintiff’s Exhibit 1:  Part Five, Art. I, Sect. 1(b) and (m)) The Plaintiff as 

organized is sufficient to be a successor as contemplated by the Covenants, even if corporate 

statutes and laws for transfer of corporate power and authority have not been precisely followed. 

Battery Homeowners Ass'n v. Lincoln Financial Resources, Inc., 309 S.C. 247, 250, 422 S.E.2d 

93, 95 (1992). see 21 CJS ; Section 34: Persons Entitled to Enforce Real Covenants. “The 

property owners continue and have continued: to operate the POA under the recorded covenants 

for the benefit of all property owners, whether as an incorporated or unincorporated association. 

Graham v. Lloyd's of London, 296 S.C. 249, 255, 371 S.E.2d 801, 804 (Ct. App. 1988).   

63. "`[S]uccessor' is a term of art. It may mean ... succeeding to a place, or a right, or 

an interest or a power, official, or otherwise ... The word `successor' has a twofold meaning: It 

may be used in the sense of one entitled to succeed as well as in the sense of one who has in 

fact succeeded." Battery Homeowners Ass'n v. Lincoln Financial Resources, Inc., 309 S.C. 247, 

250, 422 S.E.2d 93, 95 (1992); accord, Peoples Federal Savings v. Resources, 358 S.C. 460, 

478, 596 S.E.2d 51 (S.C. 2004). 

64. Restrictive covenants are enforceable by successors in interest. West v. Newberry 

Elec. Co-op., 357 S.C. 537, 593 S.E.2d 500 (S.C. App. 2004).  Cf., Hammond v. Port Royal & 

A.R.Co., 15 S.C. 10 (S.C. 1881).and see 21 CJS. Section 34: Persons Entitled to Enforce Real 

Covenants.  

65. I do not need to make a site visit and the photographs provide sufficient views of 

the fencing. Further, I am familiar with the subdivision and have driven through it multiple times. I 

am aware of the overall context of the subdivision. I find that a common design scheme does not 
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exist in terms of fences existing in the subdivision. This argument by the Defendants is probably 

more compelling than the lack of review authority. However, I do not see that the absence of a 

consistent design scheme prevents a review by the ARB as contemplated by the covenants. (See 

Plaintiff’s Exhibit 1: Part Two, Art. I, Sect. 2(e); Part Two, Art. I, Sect. 1; Part Two, Art. I, Sect. 

Sect. 2(a); Part Two, Art. I, Sect. 2(e) and (f).  A subdivision controlled by covenants contemplates 

that the owners will act in some joint fashion and not unilaterally. (See Plaintiff’s Exhibit 1: Part 

Five, Art. IV, Sect. 1,2, and 3)  

66. It is still the settled rule in this jurisdiction that restrictions as to the use of real 

estate should be strictly construed and all doubts resolved in favor of free use of the property, 

subject, however, to the provision that this rule of strict construction should not be applied so as 

to defeat the plain and obvious purpose of the instrument. Taylor v. Lindsey, 332 S.C. 1, 498 

S.E.2d 862 (S.C. 1998). 

67. The current fence shall be removed and the prior condition reinstated. Removal 

shall take place within 30 days of the filing of this order. 

ATTORNEY’S FEES 

68. The general rule is that attorney's fees are not recoverable unless authorized by 

contract or statute. Seabrook Island Property v. Berger, 616 S.E.2d 431, 365 S.C. 234 (S.C. 

2005).  

69. The Covenants provide for enforcement by the Association and the Owner and for 

recovery reimbursement of all its direct and indirect costs, including, but not limited to, legal fees 

incurred by the Association or Owner in maintaining compliance with these Covenants. (Exhibit 

1, 1988 Declaration of Covenants and Restrictions, Part V; Art. IV; Sect. 1,2, and 3)  

70. "Restrictive Covenants are contractual in nature." Hoffman v. Cohen, 262 S.C. 71, 

75, 202 S.E.2d 363, 365 (1974); see also Seabrook Island Property Owners Ass'n v. Pelzer, 292 

S.C. 343, 347, 356 S.E.2d 411, 414 (Ct.App.1987) ("Restrictive Covenants are contractual in 

nature and bind the parties thereto in the same manner as any other contract."). The Covenants 
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for Lakewood Links Subdivision bind all property owners in the subdivisions to the obligations set 

forth in the Covenants.  

71. "'Where there is a contract, the award of attorney's fees is left to the discretion of 

the trial judge and will not be disturbed unless an abuse of discretion is shown.” Baron Data Sys., 

Inc. v. Loter, 297 S.C. 382, 384, 377 S.E.2d 296, 297 (1989)  

72. There are six factors to consider in determining an award of attorney’s fees: 1) 

nature, extent and difficulty of the legal services rendered; 2) time and labor devoted to the case; 

3) professional standing of counsel; 4) contingency of compensation; 5) fee customarily charged 

in the locality for similar services; and (6) beneficial results obtained.  Blumberg v. Nealco, Inc., 

310 S.C. at 494, 427 S.E.2d at 660 (S.C. 1993). 

73. This is a restrictive covenants case involving a fence, and that context must be 

considered on the issue of attorney fees and costs. 

74.  I find that this three-day trial was extensive litigation, and the attorney’s fees 

incurred were reasonable. The Plaintiff submitted 30 multi-page exhibits, and the Defendants 

submitted 8 multi-page exhibits. Combined exhibits total approximately 500 pages. I have 46 

pages of trial notes. 

75. Attorney’s fees were reasonably incurred by Plaintiff. I am cognizant of the fact 

that at its heart this issue involves a fence. The Plaintiff’s incurred legal fees are $35,210.00 and 

costs are $1,937.37. Based on the hourly rate and experience of counsel, this is not unreasonable. 

I assume Defendants have similar fees and costs. This case was well prepared and well tried by 

both attorneys, who have extensive experience in the area of property law. Both attorneys are   

well regarded within the bar. 

76. It does appear Mrs. Josey acted somewhat in good faith, although mistakenly, and 

she did not act purely to get what she wanted done and then deal with ARB consequences later. 

I have considered this point in this analysis. It does not appear that the ARB acted in a retaliatory 

manner against the Defendants. After the email and letter from the ARB indicating that wooden 
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fences were not allowed, the Defendants could only assume their situation was summarily denied. 

This litigation appears to have been inevitable. 

77. I have considered that each side has incurred fees and costs. I have considered 

that any balance of Plaintiff’s fees will likely come from assessment in some form from all property 

owners in the subdivision. Plaintiff has ultimately prevailed in enforcing its covenants, but its 

reasoning expressed to Defendants through email and letter led to this litigation. Defendants had 

legitimate concerns in questioning the board's response. The exchanges of correspondence 

before the litigation referred to the restrictions passed in 2019. This created confusion and thereby 

contributed to the instant litigation in terms of time and expense involved. Accordingly, I do not 

find Defendants’ actions in this case warrant the assessment of attorney fees and costs against 

them. 

NOW THEREFORE, based upon the foregoing Findings of Fact and Conclusions of Law, 

it is hereby: 

1. ORDERED that the Defendants/Property Owners (Joseys) are compelled and 

enjoined to remove the current eight-foot, wooden privacy, fence, which is the subject of this 

action from 3020 Tidewater Drive, Sumter, South Carolina, and shall restore that area of the 

property to the condition that existed prior to installation of the fence, within thirty (30) days of the 

filing of this Order; and it is further 

2. ORDERED that the Defendants’ prayer for declaratory relief is denied. 

3. IT IS FURTHER ORDERED That the Plaintiff’s request for assessment of 

attorney’s fees and costs against the Defendants is hereby denied.  

 AND IT IS SO ORDERED. 

  [JUDGE’S SIGNATURE TO FOLLOW ON NEXT PAGE]   
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

IN THE COURT OF COMMON PLEAS 

FOR THE THIRD JUDICIAL CIRCUIT 

2022CP4302015 

 

Lakewood Links Property Owners 

Association, Inc. 

 

Plaintiff 

 

v.  

 

Jason M. Josey and April W. Josey 

 

Defendants 

 

 

ORDER 

22347.1 

 

 This matter came before the Court on September 24, 2025, on Plaintiff’s Motion to 

Reconsider, Alter or Amend Judgment Pursuant to Rule 59(e), SCRCP.  Richard C. Jones appeared 

on behalf of Plaintiff and D. Ryan McCabe, Jr. appeared on behalf of Defendants.  After careful 

consideration of arguments of the written submissions and arguments of counsel, the Court 

respectfully denies Plaintiff’s motion. 

 This action concerns enforcement of restrictive covenants relating to a fence constructed 

by Defendant within Plaintiff’s subdivision. Before trial, both parties extended offers of judgment 

under Rule 68, SCRCP. Neither offer stated a specific monetary amount. Rather, each offer 

contemplated removal of the fence under certain circumstances. Plaintiff’s offer additionally 

demanded reimbursement of attorney’s fees but did not specify an amount.  Neither party accepted 

the other’s offer of judgment, and the case proceeded to trial.  Following a three-day bench trial, 

the Court entered its final order requiring removal of the fence but declining to assess attorney’s 

fees and costs against Defendant.  Plaintiff thereafter filed the present Rule 59(e) motion 

challenging the Court’s refusal to award attorney’s fees and costs.   

 After a review of my trial notes, ruling memorandum and signed order, I find as 

follows: 
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1. Plaintiff is not entitled to an award of attorney’s fees under Rule 68, SCRCP. Rule 

68 contemplates an offer of judgment be “for a sum stated therein,” and neither party’s offer 

contained a specific monetary amount. Additionally, the “costs” allowed under Rule 68 do not 

include attorney’s fees.  Belton v. State, 339 S.C. 71, 73, 529 S.E.2d 4, 5 (2000).  Further, the 

purpose of the rule is to encourage settlements and avoid protracted litigation.  Black v. Roche 

Biomedical, 315 S.C. 223, 433 S.E.2d 21 (Ct. App. 1993).  Therefore, the analysis as to attorney’s 

fees is based on the contractual provisions found in the restrictive covenants. 

2. “Where there is a contract, the award of attorney's fees is left to the discretion of the 

trial judge and will not be disturbed unless an abuse of discretion is shown.”  Seabrook Island Prop. 

Owners’ Ass’n v. Berger, 365 S.C. 234, 240, 616 S.E.2d 431, 434 (Ct. App. 2005)(quoting Baron Data 

Systems v. Loter, 297 S.C. 382, 377 S.E.2d 296 (1989)). 

3. In determining an award of attorney fees, the court considers these six factors: “(1) the 

nature, extent, and difficulty of the case; (2) the time necessarily devoted to the case; (3) professional 

standing of counsel; (4) contingency of compensation; (5) beneficial results obtained; and (6) 

customary legal fees for similar services.” Jackson v. Speed, 486 S.E.2d 750 (1997).  

4. This is a restrictive covenants case involving a fence, and that context must be 

considered on the issue of attorney’s fees and costs.  As set forth in the Court’s Final Order, the 

Court found that this three-day trial was extensive litigation and that attorney’s fees were 

reasonably incurred by Plaintiff.  Plaintiff’s incurred legal fees are $35,210.00 and costs are 

$1,937.37, which the Court found reasonable.  The Court also found that Mrs. Josey acted 

somewhat in good faith, although mistakenly, and that Plaintiff’s reasoning expressed to 

Defendants through email and letter, including references to restrictions passed in 2019, created 

confusion and contributed to the litigation.  Defendants had legitimate concerns in questioning 

Plaintiff’s expressed position regarding the fence and evidence supported that the 2019 restrictions 
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were not properly adopted.  At trial, Plaintiff was adamant that it was not seeking to enforce the 

2019 restrictions, but would rely on its architectural review authority under the 1988 restrictions 

instead despite pre-litigation demands asserting that Defendants comply with the 2019 restrictions.  

The Court finds that the attempt to adopt the 2019 covenants and the communications surrounding 

the 2019 covenants contributed to the dispute and litigation.  The Court also finds that this litigation 

provided a benefit to Plaintiff in providing a resolution of these issues.  Accordingly, it is not 

appropriate to assess attorney’s fees and costs against Defendants, and the Court respectfully 

declines to alter or amend the Final Order. 

NOW THEREFORE, Plaintiff’s Motion to Reconsider, Alter or Amend Judgment pursuant 

to Rule 59(e) is hereby DENIED. 

AND IT IS SO ORDERED. 

 

JUDGE’S SIGNATURE PAGE TO FOLLOW 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

IN THE COURT OF COMMON PLEAS 

FOR THE THIRD JUDICIAL CIRCUIT 

2022CP4302015 

 

Lakewood Links Property Owners 

Association, Inc. 

 

Plaintiff 

 

v.  

 

Jason M. Josey and April W. Josey 

 

Defendants 

 

 

ORDER 

22347.1 

 

 This matter came before the Court on September 24, 2025, on Plaintiff’s Motion to 

Reconsider, Alter or Amend Judgment Pursuant to Rule 59(e), SCRCP.  Richard C. Jones appeared 

on behalf of Plaintiff and D. Ryan McCabe, Jr. appeared on behalf of Defendants.  After careful 

consideration of arguments of the written submissions and arguments of counsel, the Court 

respectfully denies Plaintiff’s motion. 

 This action concerns enforcement of restrictive covenants relating to a fence constructed 

by Defendant within Plaintiff’s subdivision. Before trial, both parties extended offers of judgment 

under Rule 68, SCRCP. Neither offer stated a specific monetary amount. Rather, each offer 

contemplated removal of the fence under certain circumstances. Plaintiff’s offer additionally 

demanded reimbursement of attorney’s fees but did not specify an amount.  Neither party accepted 

the other’s offer of judgment, and the case proceeded to trial.  Following a three-day bench trial, 

the Court entered its final order requiring removal of the fence but declining to assess attorney’s 

fees and costs against Defendant.  Plaintiff thereafter filed the present Rule 59(e) motion 

challenging the Court’s refusal to award attorney’s fees and costs.   

 After a review of my trial notes, ruling memorandum and signed order, I find as 

follows: 
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1. Plaintiff is not entitled to an award of attorney’s fees under Rule 68, SCRCP. Rule 

68 contemplates an offer of judgment be “for a sum stated therein,” and neither party’s offer 

contained a specific monetary amount. Additionally, the “costs” allowed under Rule 68 do not 

include attorney’s fees.  Belton v. State, 339 S.C. 71, 73, 529 S.E.2d 4, 5 (2000).  Further, the 

purpose of the rule is to encourage settlements and avoid protracted litigation.  Black v. Roche 

Biomedical, 315 S.C. 223, 433 S.E.2d 21 (Ct. App. 1993).  Therefore, the analysis as to attorney’s 

fees is based on the contractual provisions found in the restrictive covenants. 

2. “Where there is a contract, the award of attorney's fees is left to the discretion of the 

trial judge and will not be disturbed unless an abuse of discretion is shown.”  Seabrook Island Prop. 

Owners’ Ass’n v. Berger, 365 S.C. 234, 240, 616 S.E.2d 431, 434 (Ct. App. 2005)(quoting Baron Data 

Systems v. Loter, 297 S.C. 382, 377 S.E.2d 296 (1989)). 

3. In determining an award of attorney fees, the court considers these six factors: “(1) the 

nature, extent, and difficulty of the case; (2) the time necessarily devoted to the case; (3) professional 

standing of counsel; (4) contingency of compensation; (5) beneficial results obtained; and (6) 

customary legal fees for similar services.” Jackson v. Speed, 486 S.E.2d 750 (1997).  

4. This is a restrictive covenants case involving a fence, and that context must be 

considered on the issue of attorney’s fees and costs.  As set forth in the Court’s Final Order, the 

Court found that this three-day trial was extensive litigation and that attorney’s fees were 

reasonably incurred by Plaintiff.  Plaintiff’s incurred legal fees are $35,210.00 and costs are 

$1,937.37, which the Court found reasonable.  The Court also found that Mrs. Josey acted 

somewhat in good faith, although mistakenly, and that Plaintiff’s reasoning expressed to 

Defendants through email and letter, including references to restrictions passed in 2019, created 

confusion and contributed to the litigation.  Defendants had legitimate concerns in questioning 

Plaintiff’s expressed position regarding the fence and evidence supported that the 2019 restrictions 
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were not properly adopted.  At trial, Plaintiff was adamant that it was not seeking to enforce the 

2019 restrictions, but would rely on its architectural review authority under the 1988 restrictions 

instead despite pre-litigation demands asserting that Defendants comply with the 2019 restrictions.  

The Court finds that the attempt to adopt the 2019 covenants and the communications surrounding 

the 2019 covenants contributed to the dispute and litigation.  The Court also finds that this litigation 

provided a benefit to Plaintiff in providing a resolution of these issues.  Accordingly, it is not 

appropriate to assess attorney’s fees and costs against Defendants, and the Court respectfully 

declines to alter or amend the Final Order. 

NOW THEREFORE, Plaintiff’s Motion to Reconsider, Alter or Amend Judgment pursuant 

to Rule 59(e) is hereby DENIED. 

AND IT IS SO ORDERED. 
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STATE OF SOUTH CAROLINA  
 
COUNTY OF SUMTER  

IN THE COURT OF COMMON PLEAS 
THE THIRD JUDICIAL CIRCUIT 

 
C/A No.: 2022-CP-43-02015 

  
Lakewood Links Property Owners 
Association, Inc. 

Plaintiff, 
 
v. 
 
Jason M. Josey and April W. Josey, 
 
Defendants. 

NOTICE OF MOTION AND MOTION 
TO AMEND ANSWER & 

COUNTERCLAIM OF DEFENDANTS 
JASON M. JOSEY AND APRIL W. 

JOSEY 

  
(22347.1) 
 

YOU WILL PLEASE TAKE NOTICE that 10 (ten) days after service hereof, or as soon 

thereafter as may be heard, the Defendants will move the court for an Order granting the 

Defendants the opportunity to file and serve an Amended Answer and Counterclaim in this case.  

This Motion is made pursuant to Rule 15(a) and Rule 15(b) of the South Carolina Rules of Civil 

Procedure and is based on the pleadings and records on file and upon recently discovered facts and 

evidence. The proposed Amended Answer & Counterclaim is attached as Exhibit B.  The relevant 

changes and additions are highlighted in yellow. 

 The undersigned certifies, pursuant to Rule 11 of the South Carolina Rules of Civil 

Procedure, that he consulted with counsel for Plaintiff but did not receive consent or an objection. 

s/ D. Ryan McCabe    
D. Ryan McCabe (SC Bar 16977) 
Stephanie Trotter Kellahan (SC Bar 77680) 
McCabe Trotter & Beverly, PC 
4500 Fort Jackson Blvd., Suite 335 
Columbia, SC 29209 
Office: (803) 724-5000 
Fax: (803) 724-5001 
Email: ryan.mccabe@mccabetrotter.com  

stephanie.kellahan@mccabetrotter.com  
ATTORNEYS FOR DEFENDANTS 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER  

IN THE COURT OF COMMON PLEAS 
FOR THE THIRD JUDICIAL CIRCUIT 

JUDICIAL CIRCUIT 

C/A No.: 2022-CP-43-02015 
Lakewood Links Property Owners 
Association, Inc. 

Plaintiff, 

v. 

Jason M. Josey and April W. Josey, 

Defendants. 

AMENDED ANSWER AND 
COUNTERCLAIM 

22347.1 

TO:  THE ABOVE-NAMED PLAINTIFF AND THEIR COUNSEL OF RECORD: 

The Defendants in this action, Jason M. Josey and April W. Josey (hereinafter, collectively, 

the “Defendants”), hereby submit this Amended Answer and Counterclaim to Plaintiff’s 

Complaint, and would respectfully show the following unto the Court: 

1. Each and every allegation not expressly admitted is denied.

2. Paragraph 1 is admitted.

3. Paragraph 2 is admitted except to the extent it alleges that Defendants’ property is

subject to the restrictive covenants or that Plaintiff has the right to enforce any restrictive covenants 

against Defendants. 

4. Paragraph 3 is admitted.

5. Paragraphs 4, 5, and 6 are admitted except to the extent it alleges Defendants are

legally obligated to receive approval from Plaintiff before making improvements to their 

property.  Defendants deny that their property is subject to any restrictive covenants and to the 

extent restrictive covenants are applicable, Defendants assert Plaintiffs lacks authority to enforce 

them. 
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6. Paragraphs 7 and 8 are admitted. 

7. Defendants admit so much of paragraph 9 as it alleges that Defendants failed to 

remove the fence.  The remaining allegations of paragraph 9 are denied. 

8. Paragraphs 10, 11, and 12 are denied. 

9. Paragraphs 13, 14, 15, 16 and 17 are admitted. 

10. Paragraphs 18 and 19 are denied. 

FOR A FIRST DEFENSE 
(Waiver, Estoppel, Laches, Release, and/or Unclean Hands) 

 

11. The Defendants would show that the equities are balanced in their favor, and that 

some or all of Plaintiff’s claims may be barred, in whole or in part, by the doctrines of waiver, 

release, estoppel, laches and/or unclean hands.  

FOR A SECOND DEFENSE 
(Privity) 

 

12. Plaintiff lacks privity necessary to enforce any restrictions applicable to 

Defendants’ property. 

FOR A THIRD DEFENSE 
(Abandonment) 

 

13. Plaintiff has abandoned the restriction against wooden privacy fences by failing to 

enforce the restriction, as evidenced by the multitude of wooden privacy fences throughout the 

community. 

FOR A FOURTH DEFENSE 
(Selective Enforcement) 
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14. Plaintiff cannot enforce the restriction against Defendants because it has failed to 

enforce the restriction against other members of Plaintiff. 

 
FOR A FIFTH DEFENSE 

(Reservation) 
 

15. Defendants specifically reserve the right to assert any further defenses as may be 

revealed by additional information acquired during discovery or otherwise from any other party 

herein.  

 
FOR A SIXTH DEFENSE AND BY WAY OF COUNTERCLAIM 

(Declaratory Judgment – Violation of S.C. Code § 27-30-130) 
 

16. Defendants incorporate all previous allegations as if repeated herein verbatim. 

17. This cause of action is brought pursuant to the Uniform Declaratory Judgments Act, 

S.C. Code § 15-53-10, et seq., for the purpose of determining a question of actual controversy 

between the parties as hereinafter more fully appears. 

18. Sometime during 2019, Plaintiff purported to adopt new rules and regulations 

governing architectural standards. 

19. The 2019 architectural rules and regulations had to be recorded before January 10, 

2020 in order to remain effective pursuant to S.C. Code § 27-30-130. 

20. Plaintiff did not record the architectural rules and regulations until March 5, 2020.  

Therefore, the architectural rules and regulations the Plaintiff is attempting to enforce against 

Defendants became invalid on January 11, 2020 when they were not recorded. 
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21. The 2019 architectural rules and regulations had to be recorded by January 10th of 

each following year to remain enforceable.  Plaintiff has never recorded the architectural rules and 

regulations after March 5, 2020 as required by S.C. Code § 27-30-130. 

22. Defendants assert that a justiciable controversy exists as to whether the 2019 

architectural rules and regulations are enforceable against Defendants.  Defendants request the 

Court declare the architectural rules and regulations unenforceable. 

FOR A SEVENTH DEFENSE AND A SECOND COUNTERCLAIM 
(Declaratory Judgment – Failure to Amend Restrictive Covenants) 

 

23. Defendants incorporate all previous allegations as if repeated herein verbatim. 

24. This cause of action is brought pursuant to the Uniform Declaratory Judgments Act, 

S.C. Code § 15-53-10, et seq., for the purpose of determining a question of actual controversy 

between the parties as hereinafter more fully appears. 

25. Plaintiff claims the Lakewood Links community voted to disallow wooden privacy 

fences in 2005.   

26. Before 2005, wooden privacy fences were allowed and existed throughout the 

community.   

27. Plaintiff’s 2005 attempt to prohibit wooden privacy fences constituted a new 

restriction on the property that had to be adopted as an amendment to the restrictive covenants in 

order to be valid. 

28. Plaintiff has not amended the restrictive covenants to prohibit wooden privacy 

fences. 
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29. Defendants assert that a justiciable controversy exists as to whether Plaintiff may 

prohibit wooden privacy fences without first amending the restrictive covenants.  Defendants 

request the Court declare the Plaintiff’s prohibition on wooden privacy fences unenforceable. 

FOR AN EIGHTH DEFENSE AND A FOURTH COUNTERCLAIM 
(Declaratory Judgment – Lack of Common Scheme) 

 

30. Defendants incorporate all previous allegations as if repeated herein verbatim. 

31. This cause of action is brought pursuant to the Uniform Declaratory Judgments Act, 

S.C. Code § 15-53-10, et seq., for the purpose of determining a question of actual controversy 

between the parties as hereinafter more fully appears. 

32. The property owners within Lakewood Links have installed fences of all sizes, 

colors, materials, and types.  There is no common scheme with regard to the appearance of fences 

within Lakewood Links. 

33. Because there is no common scheme within Lakewood Links, the Plaintiff cannot 

prohibit Defendants from installing a wooden privacy fence. 

34. Defendants assert that a justiciable controversy exists as to whether Plaintiff may 

prohibit wooden privacy fences when there is no common scheme regarding the appearance of 

fences within Lakewood Links.  Defendants request the Court declare the Plaintiff’s prohibition 

on wooden privacy fences unenforceable. 

FOR A NINTH DEFENSE AND A FOURTH COUNTERCLAIM 
(Declaratory Judgment – Waiver Pursuant to Part Two, Article I, § 2 of Declaration) 

 

35. Defendants incorporate all previous allegations as if repeated herein verbatim. 
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36. This cause of action is brought pursuant to the Uniform Declaratory Judgments Act, 

S.C. Code § 15-53-10, et seq., for the purpose of determining a question of actual controversy 

between the parties as hereinafter more fully appears. 

37. Defendants submitted a request for architectural approval ono r about June 13, 

2022.   

38. Pursuant to Part Two, Article, I, § 2 of the Declaration, Plaintiff was required to 

approve or deny Defendants’ application within thirty (30) days. 

39. Plaintiff did not approve or deny Defendants’ application within thirty (30) days. 

40. By failing to approve or deny the application within thirty (30) days, Plaintiff has 

waived its right to exercise architectural review and control of Defendants’ fence. 

41. Defendants assert that a justiciable controversy exists as to whether Plaintiff waived 

its right to prohibit Defendants’ fence.  Defendants request the Court declare the Plaintiff waived 

its right to prohibit Defendants’ fence. 

Defendants request: 

a. Plaintiff’s Complaint be dismissed; 

b. Declaratory relief in favor of Defendants as requested herein; 

c. Defendants be awarded costs; and 

d. For such other and further relief as may be just and proper. 

s/ D. Ryan McCabe    
D. Ryan McCabe (SC Bar 16977) 
Stephanie Trotter Kellahan (SC Bar 77680) 
McCabe Trotter & Beverly, PC 
4500 Fort Jackson Blvd., Suite 335 
Columbia, SC 29209 
Office: (803) 724-5000 
Fax: (803) 724-5001 
Email: ryan.mccabe@mccabetrotter.com  
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stephanie.kellahan@mccabetrotter.com  
ATTORNEYS FOR DEFENDANTS 

 
Columbia, SC 
July 18, 2024 
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STATE OF SOUTH CAROLINA 

 

IN THE COURT OF COMMON PLEAS 
COUNTY OF SUMTER 2022-CP-43-02015 

  
Lakewood Links Property Owners 
Association, Inc. 

 

NOTICE OF MOTION AND MOTION 
FOR TO AMEND COMPLAINT 

 
Plaintiff,  

 
vs.  

 
Jason M. Josey and April W. Josey,  

 
  

 
Defendants.  

 
 
TO:  D. RYAN MCCABE, ATTORNEY FOR DEFENDANTS, AND THE DEFENDANTS 

HEREIN, JASON M. JOSEY AND APRIL W. JOSEY 
 

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Lakewood Links Property 

Owners Association, Inc., by and through its attorney, will move before the Master-in-

Equity for Sumter County at the Sumter County Courthouse, 215 N. Harvin Street, Sumer, 

South Carolina, to be heard on September 25, 2024, at 11:00 a.m. for an order allowing 

Plaintiff to amend the allegations of its Complaint pursuant to Rule 15 of the South 

Carolina Rules of Civil Procedure because justice so requires, and the grant of this 

amendment does not prejudice the Defendants because: 

(a) The Defendants had notice of their own June 13, 2022, request to the 

Architectural Review Board (ARB) with the application for construction of 

the following: 
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2-car garage/workshop/pool house in back 
Brick to match the house 
Vinyl to match the house 
Approximately 30X56 
Removal of trees from backyard (Approximately 6 total) 
Fence Alteration - 5’ brick fencing/6’ pillars along between house & 
proposed garage/addition 
 

(b) The Defendants have questioned the Plaintiff in a 30(b)(6) deposition of 

Gary Jones on July 11, 2024, regarding this document, and the Plaintiff agreed to provide 

copies of this signed document to the Plaintiff which it did on July 17, 2024, as evidenced 

by the attached July 17, 2024, letter of Plaintiff’s attorney with attachments of Bates stamp 

#0305 through #0309. 

(c) The Defendants were served with a copy of Exhibit P-7A and 7B.  

Plaintiff moves to amend its Complaint as follows: 

1. Amend paragraph 2 of the Complaint to take the apostrophe from the name of 

the corporation to conform the name of the corporation with that set forth in the 

caption of this case and the allegations of the Complaint.  

2. Insert a new paragraph 8 along with Exhibits P-7A and P-7B that include the 

following allegations: 

8.  On June 13, 2022, the Defendants filed the ARB request forms with the 

Architectural Review Board which are attached hereto and incorporated 

herein by reference to make them a part and portion of this Complaint as 

Exhibits 7A and 7B.  

(a) Exhibit 7A provides:  

 (i) “Reason for change or addition:” as:  “Fence Alteration”  

(ii) “Project description” as:  “5’ brick fencing/6’ pillars along between 
house & proposed garage/addition.” 
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(b) Exhibit 7B provides  

(i) “Reason for change  or additions” as: “Construction of 2-car 
garage/workshop” 

 
(ii)  “Project description” as: 2-car garage/workshop/poolhouse in back 

   Brick to match the house 
   Vinyl to match the house 

Approximately 30X56 
Removal of trees from backyard (Approximately 6 total)” 

 

The Plaintiff would show that both of these requests were approved on June 15, 

2022, two days after they were received on June 12, 2022, and such approvals were 

provided to the Defendants. Even so, the Defendants have failed and refused to pursue 

and complete the construction for which they sought approval. The Plaintiff would 

affirmatively plead estoppel, ratification, accord and satisfaction, and waiver. 

JONES SETH & JONES, L.L.P 
 
 

     s/ Richard C. Jones                                                                 
Richard C. Jones, Bar No. 3206 
5 Law Range -- P. O. Box 1268 
Sumter, South Carolina 29151-1268 
(803) 773-8676 
Attorney for Plaintiff 
richardcjones@jonesethjones.com 

 
September 13, 2024 
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STATE OF SOUTH CAROLINA 

 
IN THE COURT OF COMMON PLEAS 

 
COUNTY OF SUMTER 

 
Case No.: 2022-CP-43-002015 

 
 

 
 

 
Lakewood Links Property Owners 
Association, Inc., 

 
 

 
Plaintiff, 

 
SUMMONS TO AMENDED COMPLAINT  

 
vs. 

 
(Non-Jury) 

 
 
Jason M. Josey and April W. Josey,  

 
 

 
 

 
 

 
Defendants. 

 
 

 
TO THE DEFENDANTS ABOVE NAMED: 

YOU ARE HEREBY SUMMONED and required to answer the Amended Complaint herein, 
a copy of which is herewith served upon you, or otherwise appear and defend, and to serve a 
copy of your Answer to said Amended Complaint upon the subscriber at his office, 5 Law Range, 
Post Office Box 1268, Sumter, South Carolina, 29151-1268, within thirty (30) days after service 
hereof, exclusive of the day of such service, and if you fail to answer the Amended within the time 
aforesaid, or otherwise appear and defend, the Plaintiff in this action will apply to the Court for the 
relief demanded therein, and judgment by default will be rendered against you for the relief 
demanded in the Amended Complaint. 
 

JONES SETH & JONES, L.L.P 
 
 

     s/ Richard C. Jones                                                              
Richard C. Jones, Bar No. 3206 
5 Law Range -- P. O. Box 1268 
Sumter, South Carolina 29151-1268 
(803) 773-8676 
Attorney for Plaintiff 
richardcjones@jonesethjones.com 

 
Sumter, South Carolina 
September 26, 2024 
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STATE OF SOUTH CAROLINA 

 

IN THE COURT OF COMMON PLEAS 
COUNTY OF SUMTER Case No.: 2022-CP-43-2015 
 

 

 

 
 

Lakewood Links Property Owners  
Association, Inc., 

 

 

 

Plaintiff, 

 

AMENDED COMPLAINT FOR INJUNCTIVE 
RELIEF 

 

vs. 
[NON-JURY] 

 
 

 

 

 
 

Jason M. Josey and April W. Josey, 

 

 
 

Defendants. 

 

 
 

NOW COMES Lakewood Links Property Owners Association (hereafter “POA”), 

complaining of Jason M. Josey and April W. Josey (hereafter “Property Owners”), which would 

show unto the Court as follows: 

1. This Court has jurisdiction over both the parties and the subject matter of this 

lawsuit.  

2. The Plaintiff, Lakewood Links Property Owners Association, Inc., is a South 

Carolina non-profit corporation in good standing that is and has been empowered 

as provided in the “Declaration of Covenants and Restrictions for Lakewood Links 

And Provisions For the Lakewood Links Property Owners’ Association, Inc.” 

[hereinafter “Restrictive Covenants”]  found in Book 481 at Page 1879 and 

recorded in the Office of the Register of Deeds for Sumter County on December 

28, 1988, and in the “Supplementary Declaration of Covenants and Restrictions” 
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that is likewise found in the Office of the Register of Deeds for Sumter County in 

Book 511 at Page 241 and recorded on the August 2, 1990, copies of which are 

attached hereto as Exhibit P-1 and incorporated herein by reference to make them 

a part and portion of this Complaint,  to:  

 
(f) to take any and all actions necessary to enforce all 
covenants and restrictions affecting the Property and to perform 
any of the functions or services delegated to the Association in 
any covenants or restrictions applicable to the property; (See Ex. 
P-1; Art I; Section) 
 
(g) to set up and operate the Review Board as hereinabove 
provided; (See Art. I; Section 2) 
 

3. The Defendants, Jason M. Josey and April W. Josey (hereafter “Property 

Owners”), as shown by the real estate records of the Clerk of Court for Sumter 

County holding, upon information and belief, fee simple title to that residential lot 

bearing the property address of 3020 Tidewater Drive, Sumter, South Carolina and 

tax parcel number 223-10-02-012 by virtue of that Deed into the name of Jason M. 

Josey and April W. Josey January 8, 2021, and recorded in the Register of Deeds 

for Sumter County in Book 1279 at Page 1851.  A copy of this deed is attached 

hereto and incorporated herein by reference to make it a part and portion of this 

Complaint as Exhibit P-2.   

4. On July 2, 2021, the Property Owners made inquiry relative to construction of an 

inground-concrete pool upon their residential lot which is and was a part of 

Lakewood Links Subdivision subject to the Covenants and Restrictions which are 

the subject of this action. A copy of this Application for Architectural Approval 

seeking approval of the construction of this in-ground concrete pool by and from 

the Architectural Review Board, as provided by the above bylaws, is attached 
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hereto and incorporated herein by reference to make them a part and portion of 

this the allegations of this Complaint as Exhibit P-3. 

5. On July 3, 2021, the POA granted written approval of the Property Owners’ 

application to install an in-ground pool. A copy of the e-mail granting such approval 

and permission consistent with the Restrictive Covenants is attached hereto and 

incorporated herein by reference to make it a part and portion of the allegations of 

this Complaint as Exhibit P-4.  

6. Between July 3, 2021, when the POA approved the installation of the in-ground 

concrete pool, and September 6, 2021, the Property Owners, without approval of 

the Architectural Review Board and fully informed of the requirements of the 

Covenants and Restrictions, unilaterally, and without approval of the Architectural 

Review Board and/or the POA, installed a privacy fence around the back yard of 

3020 Tidewater Drive, Sumter, South Carolina in violation of the Restrictive 

Covenants, Exhibit P-1.  

7. On September 6, 2021, the POA sent written notice to the Property Owners 

instructing the Property Owners to remove the privacy fence that was and had 

been constructed without approval of the Architectural Review Committee in 

violation of the Restrictive Covenants within sixty (60) days of the date of the e-

mail. A copy of this e-mail is attached hereto and incorporated herein to make it a 

part and portion of this Complaint as Exhibit P-5. 

8. On June 13, 2022, the Defendants filed the ARB request forms with the 

Architectural Review Board which are attached hereto and incorporated herein by 

reference to make them a part and portion of this complaint as Exhibits P-7A and 

P-7B.  
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(a) Exhibit P-7A provides:  
  

(i) “Reason for change or addition:” as: 
“Fence Alteration”  

 
(ii) “Project description” as:  
“5’ brick fencing/6’ pillars along between house & proposed 
garage/addition.” 

 
(b) Exhibit P-7B provides  

 
(i) “Reason for change  or additions” as: 

   “Construction of 2-car garage/workshop” 
 

(ii)  “Project description” as: 
   2-car garage/workshop/poolhouse in back 
   Brick to match the house 
   Vinyl to match the house 

Approximately 30X56 
Removal of trees from backyard (Approximately 6 total)” 

 
 

The Plaintiff would show that both of these requests were approved on Jun 15, 2022, two days 

after they were received on June 15, 2022. Even so, the Defendants have failed and refused to 

pursue and complete the construction for which they sought approval. The plaintiff would 

affirmatively plead estoppel, ratification, accord & satisfaction, waiver  

9. On July 22, 2022, the Property Owners were served with demand that the wooden 

fence, which is the subject of this lawsuit, be removed consistent with the terms of 

the Covenants and Restrictions within 21 days.  A copy of the letter from Attorney 

Jason Reddick is attached hereto and incorporated herein by reference to make it 

a part and portion of the allegations of this Complaint as Exhibit P-6.  

The Property Owners have failed and refused to remove the fence in the face of these express 

demands (Exhibits P-5 and P-6), thus necessitating by this lawsuit of the POA and the costs and 

attorney fees it has incurred in the pursuit of the relief sought herein.  

10. The Property Owners have failed and refused to conform to the Covenants and 

Restrictions to which their real property is subject. 
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11. POA has enforced and is enforcing this restriction precluding the erection of a 

wooden, privacy fence consistent with its precedent of denial of such fences in the 

past.  

12. POA would show that Property Owners’ blatant violation in direct contravention of 

the requirements of the Restrictive Covenants to which their real property and all 

other real property in the subdivision is subject undermines and threatens the 

integrity of the subdivision and the owners and members therein who purchased 

property in reliance upon and in contemplation of development and maintenance 

of the subdivision consistent with the Restrictive Covenants.  

13. ARTICLE I(a): Section 2: of the Restrictive Covenants found on page 11 of Exhibit 

P-1 provides: 

No building, fence or other structure shall be erected, placed or 
altered until the proposed building plans, specifications, exterior 
color or finish, plot plan (Showing the proposed location of such 
building or structure, drives and parking areas), landscape plan, 
and construction schedule shall have been approved in writing as 
herein provided.  
 

14. ARTICLE I: Section 2(e): of the Restrictive Covenants found on page 14 of Exhibit 

P-1 provides:  

Review of approval of plans for addition alterations or 
changes to structures and landscaping.  No building, wall, 
fence, deck, pier, swimming pool, roof, exterior light or other 
structures or improvement of any kind shall be commenced 
or erected upon any Residential Lot or upon the exterior of 
any Family Dwelling Unit or upon the Common Properties, 
nor shall any landscaping be done, nor shall any addition to 
any existing building or alteration or change therein be made 
until the proposed building plans, specifications (including 
height, materials, and exterior finish), plot plan, and 
construction schedule shall have been submitted to and 
approved by the Review Board.  

15. ARTICLE IV: Section 2: Enforcement by the Association: of the Restrictive 

Covenants found on page 38 of Exhibit P-1 provides:  
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In addition to the foregoing, the Association shall have the 
right to proceed at law or in equity to compel compliance to 
the terms hereof or to prevent the violation or breach in any 
event….If the violation is not expeditiously terminated, the 
Owner or Association may engage legal counsel to bring an 
appropriate injunctive action, including any appeals, to 
enforce these covenants. Violators shall be obligated to 
reimburse the Association in full for all its direct and indirect 
costs, including but not limited to legal fees incurred by the 
Association in maintaining compliance with these 
covenants.  

16. ARTICLE IV: Section 4: Against Whom May the Covenants be Enforced: of the 

Restrictive Covenants found on Page 39 provides: 

The obligations and benefits prescribed by the covenants 
shall run with the Property and shall be enforceable against 
the Owner, its successors and assigns, the Lakewood Links 
Property Owners’ Association, and against  any Property 
Owner when the aforesaid parties engaged in activities 
(Including omissions and failure to act) which constitute 
violations or attempts to violate or circumvent the covenant 
and the restrictions set forth in this Declaration.  

17. ARTICLE IV: Section 5:  Means of Enforcement: Of the Restrictive Covenants 

found on Page 39 Provides: 

Enforcement of these Covenants shall be by any 
proceeding at law or in equity, whether it be to restrain 
violation or to recover damages or to create any lien created 
by these Covenants.  

18. POA requests that this Court compel, enjoin, and order the Property Owners, 

under threat of contempt, to immediately and without delay remove the wooden, 

privacy fence they have wrongfully, contrary to the provisions of the Restrictive 

Covenants and without the approval required therein, constructed on their real 

property bearing property address of 3020 Tidewater Drive, Sumter, South 

Carolina. 

19. POA requests that it be reimbursed for the legal fees it is incurring and has incurred 

for the prosecution of this action to enforce the terms and provisions of the 
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Restrictive Covenants to which the real property of the Property Owners herein are 

subject.  

NOW THEREFORE, based upon the foregoing, the POA does hereby pray that the Court:  

1. ORDER that the Property Owners be compelled and enjoined, under threat of 

contempt, to immediately and without delay remove the privacy fence from their real 

property bearing property address 3020 Tidewater Drive, Sumter, South Carolina; 

2. ORDER that the Property Owners be required to reimburse the POA for all of those 

legal fees and costs that are being incurred and have been incurred by the POA in the 

enforcement of the provisions of the Restrictive Covenants;  

3. ORDER that the Property Owners be held in contempt of Court should they fail and/or 

refuse to remove the said privacy fence on their real property bearing property address 

of 3020 Tidewater Drive, Sumter, South Carolina. 

4. ORDER that the Court grant any and other further relief as this Court my find just and 

proper. 

JONES SETH & JONES, L.L.P. 
 

s/ Richard C. Jones     
Richard C. Jones 
Attorney for Plaintiff  
5 Law Range - - P.O. Box 1268 
Sumter, SC 29151 
(803) 773-8676 

      richardcjones@jonessethjones.com 
 

September 26, 2024 
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STATE OF SOUTH CAROLINA 

 

IN THE COURT OF COMMON PLEAS 
COUNTY OF SUMTER 2022-CP-43-02015 

  
Lakewood Links Property Owners 
Association, Inc. 

 

PLAINTIFF’S REPLY TO AMENDED 
ANSWER AND COUNTERCLAIM 

  

 
vs.  

 
Jason M. Josey and April W. Josey,  

 
  

 
Defendants.  

 
 

TO:  THE ABOVE-NAMED DEFENDANTS AND THEIR COUNSEL OF RECORD 

 The Plaintiff in this action, Lakewood Links Property Owners Association, Inc., hereby 

submit this Reply to the Amended Answer and Counterclaim and would respectfully show the 

following unto this Court: 

1. Each and every allegation set forth in the Amended Answer and Counterclaim is 

hereby denied unless expressly admitted herein.  

2. The Plaintiff admits the allegations set forth in paragraphs 4, 6, 9, 28, 37, and 38 

of the Amended Answer and Counterclaim. 

3. The Plaintiff admits so much of the allegations of paragraphs 1, 2, 3, 5, 7, 16, 23, 

30, 35 and 36 of the Amended Answer and Counterclaim as would admit the allegations of the 

Complaint and would deny the balance of the allegations set forth therein. 

4. The Plaintiff denies the allegations set forth in paragraphs 8, 10, 11, 12, 13, 14, 

15, 17, 18, 19, 20, 21, 22, 24, 25, 26, 27, 29, 31, 32, 33, 34, 39 and 40 of the Amended Answer 

and Counterclaim. 
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5. The Plaintiff would affirmatively plead the defenses of estoppel, waiver, accord and 

satisfaction, merger, unclean hands, and ratification. 

JONES SETH & JONES, L.L.P. 
 
 

  s/ Richard C. Jones     
Richard C. Jones 
Attorney for Plaintiff  
5 Law Range - - P.O. Box 1268 
Sumter, SC 29151 
(803) 773-8676 
richardcjones@jonessethjones.com 
 

October 4, 2024 
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STATE OF SOUTH CAROLINA 

 

IN THE COURT OF COMMON PLEAS 
COUNTY OF SUMTER 2022-CP-43-02015 

  
Lakewood Links Property Owners 
Association, Inc. 

 

NOTICE OF MOTION AND MOTION TO 
RECONSIDER, ALTER OR AMEND 

JUDGMENT PURSUANT TO RULE 59, 
SCRCP  

Plaintiff,  

 
vs.  

 
Jason M. Josey and April W. Josey,  

 
  

 
Defendants.  

 
 
TO:  D. RYAN MCCABE, ATTORNEY FOR DEFENDANTS, AND THE DEFENDANTS 

HEREIN, JASON M. JOSEY AND APRIL W. JOSEY 
 

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Lakewood Links Property Owners 

Association, Inc., by and through its attorney, will move before the Master-in-Equity for Sumter 

County at the Sumter County Courthouse, 215 N. Harvin Street, Sumer, South Carolina, to be 

heard on the tenth day after service, or as soon thereafter as may be heard, pursuant to Rule 59 

of the South Carolina Rules of Civil Procedure, to reconsider, alter or amend the Final Order of 

the Honorable Michael M. Jordan dated July 7, 2025, and filed on July 8, 2025, to the extent that 

the Plaintiff herein be awarded all of the attorney’s fees and costs sought by the Plaintiff at trial.  

Reference is made to Plaintiff’s Exhibit #30, the Affidavit of Attorney’s Fees and Costs, which was 

entered into evidence, a copy of which is attached hereto and incorporated herein by reference 

to make it a part and portion of this Motion. 

Plaintiff would show unto the Court as follows: 
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1. These attorney’s fees and costs are recoverable because they are authorized by the 

terms and provisions of the 1988 Covenant (see Plaintiff’s Exhibit #1, Part Five, Art. IV, 

Sect. 1, 2 and 3). 

2. The Restrictive Covenants provide for enforcement by the Association and the Owner 

and for recovery reimbursement of all its direct and indirect costs including, but not 

limited to, legal fees incurred by the Association or owner in maintain compliance with 

these Covenants (see Plaintiff’s Exhibit #1, Part Five, Art. IV, Sect. 1, 2 and 3). 

3. “The Restrictive Covenants are contractual by nature.” Hoffman v. Cohen, 262 S.C. 71, 

75, 202 S.E.2d 363, 365 (1974); see also Seabrook Island Property Owners Ass'n v. 

Pelzer, 292 S.C. 343, 347, 356 S.E.2d 411, 414 (Ct.App.1987) ("Restrictive Covenants 

are contractual in nature and bind the parties thereto in the same manner as any other 

contract."). The Covenants for Lakewood Links Subdivision bind all property owners in 

the subdivisions to the obligations set forth in the Covenants.  Thus, the Master-in-

Equity, the trial judge in this case, has discretion to grant such attorney’s fees and costs. 

4. "'Where there is a contract, the award of attorney's fees is left to the discretion of the 

trial judge and will not be disturbed unless an abuse of discretion is shown.” Baron Data 

Sys., Inc. v. Loter, 297 S.C. 382, 384, 377 S.E.2d 296, 297 (1989)  

5. There are six factors to consider in determining an award of attorney’s fees: 1) nature, 

extent and difficulty of the legal services rendered; 2) time and labor devoted to the 

case; 3) professional standing of counsel; 4) contingency of compensation; 5) fee 

customarily charged in the locality for similar services; and (6) beneficial results 

obtained.  Blumberg v. Nealco, Inc., 310 S.C. at 494, 427 S.E.2d at 660 (S.C. 1993). 

6. This three-day trial was extensive litigation, and the attorney’s fees incurred were 

reasonable. The Plaintiff submitted 30 multi-page exhibits, and the Defendants 

submitted 8 multi-page exhibits. Combined exhibits total approximately 500 pages. 
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7. The attorney’s fees were reasonably incurred by Plaintiff. The Plaintiff’s incurred legal 

fees are $35,210.00 and costs are $1,937.37. Based on the hourly rate and experience 

of counsel, this is not unreasonable. This case required focused, comprehensive and 

extensive preparation and was zealously tried by Plaintiff’s attorney, who has 45 years 

of experience in the area of property law, both in litigation and in transactions.  Plaintiff’s 

attorney has been elected and served as the President of the Sumter County Bar by 

his colleagues.  This case required focus and intense preparation for and trial by the 

Plaintiff’s attorney. 

8. The Complaint of the Plaintiffs has always alleged violation of and call for enforcement 

of the 1988 Covenants.  The Defendants executed a deed acknowledging that the real 

property conveyed to the Defendants was subject to the 1988 Covenants.  The 

Defendants executed documents at and before closing of the purchase of the real 

property which is the subject of this action, acknowledging full disclosure that the 1988 

Covenants were enforceable against the real property they purchased.  

9. The Defendants challenged the very authority of the POA to enforce the terms of the 

1988 Covenants attacking the validity of the covenants requiring existential litigation far 

beyond removal of just the fence on the real property of the Defendants. The Plaintiff 

met the challenge to its very existence and has prevailed.     

10. The 1988 Covenants run with the land and the Defendants required that the 273 

homeowners spend thousands of dollars to secure the ruling that was given by the ARB 

pursuant to the provisions of the 1988 Covenants long before this lawsuit was filed.   

11. The Plaintiff’s fees and costs will necessarily come from assessment in some form from 

all 273 property owners in the subdivision, after the Defendants applied for approval, 

and constructed the fence before the ARB was given an opportunity to consider the 

application of the Defendants and issue a ruling.   
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12. Generally, the balancing of equities in determining whether to issue an injunction favors 

enforcement of restrictions under which the property owner has freely placed himself 

or herself because the other owners in the restricted area have relied on this restriction 

in purchasing the property.  Midway Properties, Inc. v. Pfister, 292 S.C. 104, 106, 354 

S.E.2d 926, 927 (Ct. App. 1987) 

13. Even if the Defendants suffer hardship in removal of the fence, the equities do not 

require that they be allowed to leave the fence in place because the hardship was 

caused by the Defendants’ own actions and knowingly failing to comply with the 

Restrictions or to seek proper means for their amendment.  Omoti v. Lukie, 350 S.C. 

177, 564 S.E.2d 691 (Ct. App. 2002); Siau v. Kassel, 369 S.C. 631, 632 S.E.2d 888 

(Ct. App. 2006) 

14. Plaintiff would show that it has incurred additional and further attorney’s fees and costs 

since the above Affidavit (Plaintiff’s Exhibit #30), and the Plaintiff would request that the 

Court award additional and further attorney’s fees incurred up through the filing of this 

Motion on July 18, 2025. 

JONES SETH & JONES, L.L.P 
 
 

     s/ Richard C. Jones                                                              
Richard C. Jones, Bar No. 3206 
5 Law Range -- P. O. Box 1268 
Sumter, South Carolina 29151-1268 
(803) 773-8676 
Attorney for Plaintiff 
richardcjones@jonesethjones.com 

 
July 18, 2025 
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals 

APPEAL FROM SUMTER COUNTY
Master in Equity

Michael McKinney Jordan, 
Master in Equity

Case No. 2022CP4302015

Lakewood Links Property Owners 
Association, Inc., Respondent,

v.

Jason M. Josey and April W. Josey,
Appellants.

NOTICE OF APPEAL

Jason M. Josey and April W. Josey appeal the order of the Honorable Michael
McKinney Jordan dated June 8, 2025 and the corresponding order denying Respondent’s
Motion to Alter or Amend pursuant to Rule 59(e), SCRCP dated January 30, 2026.   
Appellants received written notice of entry of the order denying Respondent’s Rule 59(e)
motion on January 30, 2026.

February 23, 2026 s/ D. Ryan McCabe, Jr.
D. Ryan McCabe, Jr. (SC Bar 16977)
Stephanie Trotter Kellahan (SC Bar 77680)
McCabe, Trotter & Beverly, P.C.
4500 Fort Jackson Blvd. Suite 335
Columbia, SC 29209 
803-724-5000
ryan.mccabe@mccabetrotter.com
Stephanie.kellahan@mccabetrotter.com 
Attorney for Appellants

Other Counsel of Record: 
Richard C. Jones
PO Box 1268
Sumter, SC 29151-1268
(803) 773-8676
richardcjones@jonessethjones.com 
Attorney for Respondent

Feb 23 2026
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STATE OF SOUTH CAROLINA) IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER \ 2022-CP-43-02015

Lakewood Links Property Owners
Association, Inc.,

Plaintiff,

VOLUME ONE

DAYS ONE AND
TWO OF THREE
DAY HEARING

Jason M. Josey and April W. Josey,

Defendants.

Hearing held before the Honorable Michael M. Jordan,

Master in Equity for Sumter County, at the Sumter County

Judicial Center, 215 North Harvin Street, Sumter, South

Carolina, commencing at 1:03 P.M. on October. 7, 2024, and

reconvened at 10:01 A.M. on October 8, 2024, and taken by

Doris Iompkins Brown, Certified Verbatim Reporter and

Notary Public in and for the State of South Carolina.

APPEARANCES

FOR THE PLAINTIFF:

FOR THE DEFENDANTS:

Richard C. Jones
Jones Seth & Jones
Post Office Box 1268
Sumter, South Carolina

Ryan McCabe
Mccabe, Trotter & Beverly
Suite 335
3500 Fort Jackson Boulevard
Columbia, South Carolina

COPY
Doris Jompkins Brann

Cartifad Verbatim Reporten
Post Office Box 853

Sumber, South Cardina 20151

(003) 000-3434

COPY

vS.
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Hearing held before the
Honorable Michael M. Jordan

Multi-Page™ Volume One
October 7 and 8, 2024

EXHIBIT INDEX

Declaration of Covenants and

Restrictionsfor Lakewood Links

and Provisions for the Lakewood

Links Property Owners' Association

Chart of Josey Chain of Title

Diagram shown marked in blue and yellow

Copies of Titles to Real Estate

Property Owner's Associatioin Architectural

Review 1999 Through 2000

Photographs A - F

Deed from Plowden Construction Co., Inc. to

David Johnston and Cynthia Johnston

Color photo of entrance to Lakewood

Subdivision

Letter dated May 7, 2007 addressed to

"Dear Homeowner" from David Johnston

Survey Restrictive Covenant and Tax

Affidavit

Lakewood Links Property Owners Association

Architectural Review Board Application

for Architectural Approval

Emails between April Josey and Lakewood

P1. Ex. 1

P1. Ex. 2

PI. Ex. 3

P1. Ex. 4

P1. Ex. 5

P1. Ex. 6

PI. Ex. 7

P1. Ex. 8

P1. Ex. 9

P1. Ex. 10

Pl. Ex. 11

Links Property Owners Association P1. Ex. 12
Lakewood Links Property Owners Association
Architectural Review Board Application
for Architectural Approval P1. Ex. 13
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Hearing held before the
Honorable Michael M. Jordan

Multi-Page™ Volume One
October 7 and 8, 2024

EXHIBIT INDEX CONTINUED

Lakewood Links Property Owners Association

Architectural Review Board Application

for Architectural Approval P1. Ex. 14

Lakewood Links Property Owners Association

Architectural Review Board Application

for Architectural Approval P1. Ex. 15

Letter from The Law Office of Jason L.

Reddick, LLC dated May 31, 2022 to

Mr. and Mrs. Jason Josey P1. Ex. 16

Title to Real Estate from Plowden Construction

Co., Inc. to Glenn A. Hesselbart and

Karen E. Hesselbart P1. Ex. 17

Letter from Glenn and Karen Hesselbart

addressed to "Dear Neighbor" dated

December 17, 2001 P1. Ex. 18

Document from Secretary of State Nonprofit

Corporation Articles of Incorporation P1. Ex. 19

South Carolina Secretary of State Business

Entities Online P1. Ex. 20

Department of State Declaration of

Dissolution by Forfeiture P1. Ex. 21

Title to Real Estate Survivorship Deed

to Glenn A. Cockerill and Tanaporn K.

Cockerill P1. Ex. 22
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Newsletter

Lakewood Links Property Owners Newsletter

Court Enforcement of Covenants

Deed from Lakewood of Sumter, ILC to

Eugene M. Ducom and Linda O. Ducom

Letter addressed to "Dear Neighbor" dated

August 24, 2009

Statement of Eugene M. Ducom as president

of LLPOA

Cockerill Inventory of Fences 2017

Carr On-site Inspection Inventory

Affidavit of Attorneys' Fees, Suit Money

and Costs

Lakewood Links Property Owners Association,

Inc. By-Laws

Lakewood Links Homeowners' Association

Annual Meeting Minutes 17 February 2008

Lakewood Links Property Owners Association

letter addressed "Dear Neighbor" dated

24 August 2009

Letter to Jason and April Josey, Law Office

P1. Ex. 23

P1. Ex. 24

P1. Ex. 25

P1. Ex. 26

P1. Ex. 27

P1. Ex. 28

P1. Ex. 29

P1. Ex. 30
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Def. Ex. 2

Def. Ex. 3
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Owners Association dated 6/13/22
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Links Def. Ex. 6

Minutes of LLPOA Board of Directors
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Photograph Def. Ex. 8
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CONTENTS
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Exhibit Index 3 - 6

Opening Remarks 7 - 15
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Hearing held before the
Honorable Michael M. Jordan

Multi-Page™ Volume One
October 7 and 8, 2024

Page 7

1

2

3

5

6

8

10

11

12

13

14

15

16

17

18

19

20

21

22
23

24

THE COURT: All right. We will get

some procedural history and list the

appearances on the record, and then we will

get started.

MR. JONES: Okay.

THE COURT: So, this is Lakewood Links

Property Owners Association, Inc., Plaintiff,

and Jason M. Josey and April W. Josey,

Defendants. It is Case I.D. 2022-CP-43-02015.

And procedurally, it looks like I have a Summons

and Complaint originally filed December 29th,

2022 and an Answer March 3rd, 2023, an Order

referring it to the Master in Equity May 10th,

2023. And so, this Court has jurisdiction.

Various Motions and Exhibits filed or Notices

filed, a Scheduling Order from June 6th, 2024,

and most recently, it looks like an Amended

Summons and Complaint of September 26th, 2024,

and an Answer to that or Reply October 4th, 2024.

I think the Answer was attached to the offer and

the Motion to Amend from September 13th, 2024

and July 18th, 2024. So, is that correct

procedurally on the history?

MR. JONES: Your Honor, I think you have a

25 Reply. I think you mentioned the Reply; we put in
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THE COURT: That was October 4, 2024.

MR. JONES: Okay. Thank you, Judge.

THE COURT: Okay. Is anything missing from

the procedural history?

MR. MCCABE: I don't believe so.

THE COURT: Okay. So, ya'll each, starting

with the attorney for the Plaintiff, put your

appearances on the record.

MR. JONES: Your Honor, I am Richard C.,

Dickie Jones, and I represent Lakewood Links

Property Owners Association.

THE COURT: All right. Mr. McCabe.

MR. MCCABE: Ryan McCabe with McCabe,

Trotter & Beverly. I represent the Defendants.

THE COURT: Okay. Anything we need to --

any Pretrial Motions or anything we need to go

over before we get started, or if ya'll want to

do opening statements or we will just start with

the testimony?

MR. JONES: Your Honor, first of all, this

is -- we have agreed, Plaintiff's Number One,

will come into evidence which is the Declaration

of Covenants and Restrictions for Lakewood Links.
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THE COURT: Okay.

MR. JONES: Before -- we have agreed that

that Plaintiff's Exhibit Number One goes in

without objection. I just -- I put that before

the Court and I give this to Ms. Brown now.

THE COURT: Okay.

MR. JONES: Your Honor, as ---

THE COURT: And Mr. McCabe, this is the '88

Covenants in as Plaintiff'sOne without

objection?

MR. MCCABE: We don't object to Plaintiff's

Exhibit Number One, Your Honor.

(1988 COVENANTS OF LAKEWOOD LINKS PROPERTY

OWNERS ASSOCIATION, INC. MARKED AS PLAINTIFF'S

EXHIBIT NUMBER ONE)

MR. JONES: Judge, as to the question

of an opening statement. I don't have

any need to put in an opening statement.

We can begin with evidence as far as I am

concerned.

THE COURT: Okay. Mr. McCabe?

MR. MCCABE: Yes, sir, I believe we agreed

to that last week. I would move to sequester

the witnesses.

THE COURT: Mr. Jones, do you agree with
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that or disagree?

MR. JONES: Your Honor, I don't see a need

to sequester witnesses in this case because

what's happening is, I gather their -- their

witnesses are seated at counsel table, and so,

we are at an advantage that they can go

through ---

THE COURT: Well, they're a party?

MR. JONES: Yeah, they are parties.

THE COURT: And how many of yours are

parties?

MR. JONES: You are right. And one

seated here is a party.

THE COURT: Okay. And so, Mr. McCabe,

tell me. I believe sequestration is kind

of -- pretty much a matter of right, but

obviously, all evidence is subject to the

discretion of the Court. Is it -- and I

want to say, I know ya'll have taken extensive

depositions, and 30 (b) (6) is the sequestration

that can keep confusion down and do witnesses

one at a time or is there a danger of hearing

prior testimony or previous testimony of

witness and making that overlap or dovetail

into it? What =- tell me a little more,
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and obviously, I'm pretty sure it's routinely

granted, but is there a danger of ---

MR. MCCABE: I think there's some -- in

my review of the evidence, there's some

disputes about the approval.

THE COURT: Okay.

MR. MCCABE: So, I really think the parties

will provide the testimony and I prefer that

several witnesses not hear the testimony that

other witnesses will provide especially on

that particular point.

THE COURT: Okay. All right. So, Mr.

Jones, I am inclined to grant the sequestration.

I think it's -- you know, the party asked for it;

counsel asked for it. I think it is a pretty

common practice to allow that. So, do you want

to keep -- but you have certainly got the right

to say which person in my party is going to be

here for the whole thing and then which are

witnesses, just -- just witnesses.

MR. JONES: Yes, sir. Mr. Gary Jones is

seated at the counsel table with me.

THE COURT: Okay. He will be -- he's

representing the corporation.

THE COURT: Okay. And so, he can stay
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the entire time?

MR. JONES: That's correct.

THE COURT: Any objection to that, Mr.

McCabe?

MR. MCCABE: No, sir. No objection.

THE COURT: Okay. So, would everybody

else -- I guess we need to seat them in the

waiting area as their -- until their time is

called.

MR. JONES: Yes, sir.

THE COURT: Mr. Mccabe, that applies both

ways. Any witnesses that you have that aren't

parties?

MR. MCCABE: No, sir.

THE COURT: Okay. So, anybody other than

Mr. Jones and maybe the first witness, whoever

the first witness is, if you would have a seat,

and there should be two waiting areasright

outside those double doors.

MR. JONES: Okay. Thank you, Judge. Your

Honor, we have our first witness whenever you're

ready.

THE COURT: Okay. Let's go.

MR. JONES: We have Ms. Pavkov?

LAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION, INC. VS.
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MR. JONES: Thank you.

THE COURT: Ms. Pavkov, if you will come

around.

MR. JONES: It's got two syllables, and I

mess it up every time.

MS. PAVKOV: Sit right here?

MR. JONES: Yes, in that chair right here.

MS. PAVKOV: Thank you.

THE COURT: I don't see a Bible, but if you

will raise your right hand. Do you swear or

affirm that everything you tell me today will be

the truth, the whole truth and nothing but the

truth under penalty of perjury?

MS. PAVROV: I do.

THE COURT: Okay. You are sworn. If you

will give your name and spelling to the court

reporter.

MS. PAVKOV: Denise Pavkov, and that is

P-A-V-K-O-V.

THE COURT: Answer any questions posed to

you by Mr. Jones.

MS. PAVKOV: Yes, sir.

MR. JONES: If you will bear with me for

just a minute.

THE COURT: Yes, sir.
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MR. JONES: If I can show him this.

MR. MCCABE: (To Mr. Jones). Are you just

going -- is this just the Chain of Title?

MR. JONES: That is. (Io Court): Judge,

if you will bear with us.

THE COURT: Yes, sir.

MR. JONES: Mr. McCabe said we may be able

to stipulate to some changes.

THE COURT: Okay.

(Messrs. Jones and McCabe confer)

MR. JONES: Judge, thank you for your

patience.

THE COURT: Yeah, sure.

MR. JONES: We may be able to stipulate to

some of this.

THE COURT: Yeah. I consider that an

overlapping use of time. Multi-tasking or

anything that ya'll view and agree to means

less time that we spend I guess here today.

MR. MCCABE: I will stipulate that this is

the chain of title for the Josey's property.

What I don't agree to is a title abstractor

providing legal opinions as to what lots are

bound. I think that's a question for the court.

THE COURT: Okay. Mr. Jones.
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MR. JONES: Your Honor, I want to get this

Chain of Title in and it has the Deed and it has

-- we have the summary on the top under the Rules

of Evidence, 1006, and she sets out the Chain

of Title on behalf of the Deed and everything

that is associated with the Deed -- I say

everything associated -- it sets out where the

Covenants are referenced or not referenced;

that's what this is about.

THE COURT: Is that -- is this Chain of

Title only for the Josey's property or is it

other property in Lakewood Links?

MR. JONES: This is only for the Josey

Chain of Title, this Exhibit here.

THE COURT: Okay.

MR. JONES: So, it's -- some would say

it's a vertical -- it's a vertical chain.

THE COURT: Okay. So, Mr. McCabe, the

objection is to Ms. Pavkov giving testimony

as to other than the Josey's which are bound

by the Covenants or any opinion as to whether

the Covenants are binding?

MR. MCCABE: Both. I mean, I don't want

-- we will stipulate that this is the Chain

of Title.
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THE COURT: Okay.

MR. MCCABE: And the Court can ---

THE COURT: Okay.

MR. JONES: And the documents associated

with it, I guess.

THE COURT: okay.

MR. MCCABE: And so, we don't -- we don't

object to that.

THE COURT: Okay. So, that would be

Plaintiff's Two?

MR. JONES: That would be Plaintiff's Number

Iwo, Your Honor.

THE COURT: Okay. It's labeled a "Chart of

Josey's Chain of Title" and I hand that up to Ms.

Brown to mark.

(CHAIN OF TITLE MARKED AS PLAINTIFF'S

EXHIBIT NUMBER IWO) .

MR. JONES: And I hand this to the Court.

THE COURT: Okay. I am just noting in my

notes that Mr. Macabe is just objecting to the

opinion as to whether the Covenants are binding

and that being a legal determination for the

Court as opposed to testimony of a witness.

MR. JONES: Okay.

MR. MCCABE: And this -- we can discuss
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whenever, but this -- but this one requires

her to draw a conclusion about which lots are

bound by the restriction; correct?

MR. JONES: Well, it does. It would say

that these lots are -- it has an annotation

saying that they are bound by the Restrictive

---

(Discussion between Messrs. McCabe and

Jones)

MR. JONES: Your Honor, we have a document

that -- we -- there is some objection to it.

THE COURT: Okay.

MR. JONES: But I guess the way to proceed

is to present it to Ms. Pavkov and get her to

testify to it, and then if he has an objection

for the record, we can ---

THE COURT: Okay.

MR. JONES:Thank you.

THE COURT: Are you ready?

MR. JONES: Yes.

(Denise havingbeen duly sworn, testifies

follows:)

EXAMINATION BY MR. JONES:

Denise, I'm handing you a document here; can you

identify what that document is?
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MS. PAVKOV: Is this on?

MR. JONES: It's on. Speak to that.

MS. PAVKOV: Okay. Sorry about that.

Okay.

A. This is a portion of the tax map.

THE COURT: I don't think -- I

don't know -- is that microphone on?

Because I'm having a little trouble.

MS. PAVKOV: Hello.

THE COURT: It's got to come through

two layers of glass. Give me one second.

MS. PAVKOV: Can you hear me now?

THE COURT: Yes.

MR. JONES: Yes.

MR. MCCABE: That's good.

THE COURT: Okay. Very good.

Okay. Let me ask you about this. These lots you're

showing here that's included -- these are -- they are

along Lakewood Drive in the subdivision?
LAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION, INC. VS.
JASON M. JOSEY AND APRIL W. JOSEY

3

4

7

9

e.

228



Hearing held before the
Honorable Michael M. Jordan

Multi-Page™ Volume One
October 7 and 8, 2024

Page 19

2

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

A.

A.

A.

Correct.

Okay. And I see here that you have got -- it

says 450,465, 455, 445 and so on?

Yes.

And these lots here, are these lots -- what do

these lots show?

Well, the blue lots show a particular section of

the subdivision of Lakewood, and the yellow is a

lot on another subdivision.

Okay. All right. Andso, when you say

"Lakewood, " the blue lots show Lakewood; which

Lakewood?

That is known as Lakewood Estates.

Okay.

MR. MCCABE: Same -- same objection.

And if you want to put in some -- a Chain

of Title, I certainly don't object to that;

if she is going to give an opinion about

what in her examination, which lots are

subject to Restrictive Covenants, then

I think I would object to that.

MR. JONES: Okay.

THE COURT: Mr. Jones.

MR. JONES: Yes.

Denise, do you have any documents to back up how you
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came to the conclusion that this ---

MR. JONES: And incidentally, Judge,

I didn't qualify her. I should do so; I'm

sorry. In my efforts to move along.

Denise, let me retrace my steps a little bit. What do

you do; what is your job?

I'm a title abstractor for forty-one (41) years

here in Sumter.

Okay..

And throughout the state.

The name of your business is what?

It is Carolina Professional Title Searches,

Incorporated.

Okay. And have you been qualified as an expert

on title abstracting?

Yes, sir.

In the Courts here in South Carolina?

Yes,sir.

Okay. And let me talk to you about experience.

I think you said forty-one (41) years you have

been doing this?

Yes, sir.

okay. And as far as that, you have got experience,

but have you had any formal trainingregarding

abstracting titles?
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A. I have.

Okay. Go ahead.

A. So, I've been through the paralegal program, and

then came under a senior attorney, Wilbur Bryan,

who decided that I would come out of that program

and go under his guidance and teaching for half

a year every day, and when I finished that, then

he allowed me to do title work in his law firm;

I did that for several years, probably about

three or four years, and then asked if they would

allow me to go out on my own, and so, I did.

Okay. You have heard me ask ---

MR. JONES: Your Honor, we would

move to qualify her as an expert in

title abstracting.

THE COURT: Okay. Mr. McCabe?

MR. MCCABE: Again, I don't object

to her being an expert in pulling abstracts.

If she's going to draw a conclusion contending

that certain lots are bound by the Restrictions,

I object to that.

THE COURT: okay.

MR. MCCABE: I -- I would be open „to

stipulate to any Chain of Title that I have

an opportunity to review.
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THE COURT: Okay. So, you know, I guess

we are kind of just moving along at this point,

but -- and so, you don't object to her

being qualified as an expert in title examination

but certainly you want to make sure that her

opinion as to whether a lot is bound and whether

they're applicable or not remains with the Court.

And as I understand the Rules of Evidence, if she

is qualified as an expert, she can testify beyond

what a layperson can testify to to include an

opinion as to the ultimate issue. But that

certainly wouldn't mean that the Court is bound

to accept -- and that's just a piece of evidence,

but -- so, did you want -- I guess you don't

want to voir dire, but you are saying that I

stipulate that she's qualified?

MR. MCCABE: Not to nitpick on words, I

think you said "examined." I agree that she

is able to pull titles and Chain of Title to

pull Abstracts; I don't agree that she is

qualified to examine a title.

THE COURT: Okay. So, I am going to admit

her as an expert for forty-one (41) years of

training, and the Court is familiar with her

in private practice; the Court is familiar with
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Carolina Professional Title. And so, I am going

to move to qualify her as an expert and allow

her to testify consistent with the Rules subject

-- and you don't have to, but I guess you can

renew this objection but you will be protected

on the record if she testifies to something

that is beyond her abilities or expertise and,

of course, there's no jury here. So, the Court

is both the finder of fact and decides on the

law. So, I certainly, you know, just because

it is put into evidence doesn't mean that the

Court is necessarily bound to accept it.

I think the standard jury instructions say,

you know, the fact-finder is free to consider

and adopt part of a witness' testimony but

not the entire testimony. And so, I am going

to admit Ms. Pavkov - - did I say that right?

MR. PAVKOV: Yes, sir.

THE COURT: -- as an expert, and it will

be subject to your objection on the record

and that will be continuing.

MR. MCCABE: Okay.

THE COURT: All right. Mr. Jones, you

may proceed.

MR. JONES: All right.
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EXAMINATION OF MS. PAVKOV BY MR. JONES CONTINUED:

Denise, this -- you have on this exhibit that you have

in front of you, there are certain lots that are in

blue?

A. Yes.

Did you look at the Deeds to those lots, the blue

lots?

A. I did.

Okay. And how did you arrive at what to put in

blue lots and what not to put in blue lots?

A. By virtue of the Deed that referred to a plat, I went

to the plat, I traced the plat back to -- you get a

lot and it comes from a certain section that is cut

out, and I traced it back to that and then linked that

to the Restrictive Covenants that showed the section

and the plat to show which lot applies.

okay.

A. And so, that's how I came up with the blue is in

a different section than the yellow.

Okay. All right.

MR. JONES: Your Honor, we would move

this into evidence as Plaintiff's Exhibit

Number Three.

THE COURT: okay. Mr. Mccabe, any

objection?
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A.

MR. MCCABE: Just continue the same

objection -.-

THE COURT: Okay.

MR. MCCABE: -- that draws up a solution

leading to a conclusion.

THE COURT: All right. So, I am going

to admit that subject to Defendant's objection.

That will be Plaintiff's Three.

(DOCUMENT SHOWING LOTS IN BLUE AND LOTS

IN YELLOW MARKED AS PLAINTIFF'S EXHIBIT

NUMBER THREE)

Denise, do you have -- do you have the Deeds that show

these properties being conveyed in?

Yes, sir.

And are they with you?

They're with you.

They are with me?

Yes, sir.

okay.

MR. JONES: Excuse me, please, Your

Honor.

THE COURT: Yes, sir.

Denise, I hand these documents to you and let me get

another copy of those blue blocks so you can back them

up; okay?
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A.

A.

A.

A.

Okay.

Denise,I've got copies of them; I need -- I just want

you to have that.

Okay.

Is that one copy each?

It looks• like one copy each.

Okay. All right. Let me pass that on to them,

okay, and let them see it. Okay?

Okay.

A.

A.

MR. JONES: Your Honor, I am handing

copies of these Deeds to counsel.

THE COURT: Okay.

(Mr. Jones provides copy to counsel).

All right. Denise, I hand you these Deeds here

and ask if you will relate these Deeds if you

will to Exhibit -- Plaintiff's Number Three,

which is the blue lots. Would you relate that to

them?

I will. Do you want me to go through with how

these are right here (witness indicates)?

Yes.

The lots -- let me get to it -- 225, and which is

known as 415 Lakewood Drive.

Okay. All right. And what does the Deed -- does

the Deed make reference to that lot -..
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A. 225.

It is 225, but it's Lot - the address is what?

A. 415 Lakewood Drive.

415. Does it make reference to Restrictive

Covenants• there?

A. It does.

It does?

A. Yes.

And what Restrictive Covenants -- to what Restrictive

Covenants do they refer?

A. Volume 281 at 802.

Okay. Is Volume 281 at 802 is -- I'm looking at

Plaintiff's Number One, is that the same volume

as ---

A.NO, sir.
What is the volume of Plaintiff's Number One?

A. 481 at 1879.

And those are the Declarationsfor which

Covenants?

A. Those are the Declarations for 3020 Tidewater

Drive.

Which is the yellow lot?

A. Yes.

Okay. All right. If you would go -- I think you

just talked about what, 415 did you say?
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A.

A.

A.

A.

A.

A.

A.

A.

A.

That is 415 Lakewood Drive.

Okay.

Now, the next one is going to be Lot 224, which is 435

Lakewood Drive.

Okay. All right. And does it make reference to

Restrictive Covenants?

Yes,barring 281 and 802.

Okay. All right. Please go to the next one.

Lot 222 is 445 Lakewood Drive.

Okay.

445 Lakewood Drive.

Does it make reference to Restrictive Covenants?

Volume 281 at 802.

Okay.

The next one is Lot 221, which is 455 Lakewood Drive,

and it shows Restrictions or requests Restrictions as

281 and 804.

And those Restrictions 281 and 804, those Restrictions

are for what subdivision?

That would be Lakewood Estates.

Okay.

And it should say 281 and 802. I can see that

the page is wrong, the Restrictions; that's the

second page of the Restrictions.

Okay. And what is the next one?
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The next one is Lot 220; that's what it appeared. And

that is 465 Lakewood Drive, and then 165 Lakewood is

not reflecting Restrictive Covenants that I can see.

I'm just going to go through it real quick. It simply

says "It is subject to a Restriction Deed, note for

record."

Okay. And that was Lot 465?

That is the address, 465 Lakewood Drive; it is

Lot 220.

okay. In your research, did you find any reference to

Lakewood Estates in your researchas the Lot 465

specifically?

Yes.

okay. And what did you find in your research as

to the Restrictive Covenants that ---

That were for that Lot 220?

Yes.

It would have been 281 and 802.

Which is the Lakewood Estate?

Yes.

Okay.

MR. JONES: I would like to move

these Deeds into evidence as -- that

will be Plaintiff's Exhibit Four, and

it's -- they are foundational documents
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Number Three.

THE COURT: Mr. McCabe, on Exhibit

Four?

25

MR. MCCABE: No objection.

THE COURT: Thank you.

MR. MCCABE: There are five Deeds, I

think, Your Honor.

THE COURT: Without objection. Plaintiff's

Four consisting of five title records in

evidence.

MR. JONES: Your Honor, I have no further

questions of this witness. Thank you.

THE COURT: Mr. McCabe, Cross-examination?

MR. MCCABE: Yes, sir. Thank you.

CROSS-EXAMINATION OF MS. PAVKOV BY MR. McCABE:

Good afternoon.

A. Hello.

How are you?

A. Good.

Are you familiar with Lakewood Links Subdivision?

A. I am.

How long have you lived in Sumter?

Probably twenty, thirty, forty - fifty something

years, yeah.
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A.

A.

A.

A.

A.

A.

And on how many occasions would you estimate that

you have had the opportunity to be in -- to drive

through Lakewood Links Subdivision?

I have done it once.

Once. And you ---

It is off a road that is completely opposite of the

side of town I live on.

Okay. Do you have any friends that live there?

I have no friends that have told me they live

there.

Okay. Are you familiar with the scheme of

development in Lakewood Links Subdivision?

Somewhat, yes.

Okay. And are there wood fences within Lakewood

Links?

I have not driven through Lakewood Links; so, I'm not

familiar with wood fences there or not.

When you did drive through, can you tell the

difference between the two different sets -- the lots

bound by the two different sets of Restrictions?

I will be honest; I probably drove through there

ten (10) years ago, and I don't believe I was

looking at fences.

Okay. Do you have any documents up there with

you?
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A.

A.

A.

A.

A.

A.

I do.

What documents do you have with you?

What Mr.Jones gave me, and then I have the

Restrictive Covenants for the section he was

asking me about and then I have the plat that

refers specifically to those lots for the lots he

was asking me about in blue, and then I have the

Josey's plat, which I took that, the next plat to

the forties which is where it comes from and then

I copied the plat.

Did you bring your title search with you?

No, I did not.

MS. PAVKOV: (To Mr. Jones). Did

you have your title search?

MR. JONES: I have it on my computer,

Judge. I don't have a hard copy.

I did not.

Do you recall if the By-laws were recorded?

Of the Josey lot?

For Lakewood Links Subdivision.

There are several different By-laws involved in

different subdivisions that goes under the heading of

"Lakewood. " There could be links, there could be

Estate, there could just be, like, the subdivision and

all the different sections.
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MR. MCCABE: Your Honor, may I approach?

THE COURT: Yes, sir.

I want to hand you a document; would you take a look

at that and tell me if you recognize that document?

A. (Witness reviews document). I do.

Okay. And what is it?

A. Lakewood Links Property Owners Association, Inc. By-

laws.

And looking in the upper right-hand, do you see

a stamp?

A. Yes.

And do you recognize that stamp?

A. I do.

What does that stamp tell you?

A. That it was recorded in the year 2020.

l. Do you recall pulling this document when you

performed an abstract for Mr. Jones?

A. Yes.

Okay. And did you pull this from the records

here in Sumter County Register of Deeds?

A. Yes,I did.

Okay. Will you go to -- go to Page Iwelve (12).

A. Okay.

And do you see there is an execution date on these By-

laws?
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A. I do.

And what is the date?

A. The dates is the Ilth day of November, 2019.

Okay. And what is the next page?

A. A signature page of the document.

And turn to the next page, please. Can you tell me

what that page is?

A. It says "Lakewood Links Property Owners Association,

Green View Parkway, Sumter," and it's Property Owners

Conditions and Restrictions.

And look at the top left-hand corner of that

document and tell me if you recognize the

annotation there at the top.

A. (Witness reviews page). Book 1265 at 5797.

Is this part of the same document, these By-laws and

the Conditions and Restrictions?

A. I'm going tolook at what I printed from the

courthouse.

Sure.Sure.

A. Because what I -- (witness reviews document). Yes,

that is of record.

And did you pull this as a part of your title work for

Mr. Jones?

A. Yes. Yes.

okay. This Lakewood Links Conditions and
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A.

A.

Restrictions, is this immediately filed within

the book and page?

It's part of the document.

The same document?

Yes,it's part of the same document.

All right. And do you know what a Condition is in

terms of a real estate instrument; do you know what a

Condition is?

MR. JONES: Your Honor, I'm objecting

on the same grounds as Mr. McCabe objected.

THE COURT: Mr. Mccabe, were you opening

the door?

MR. MCCABE: I'm not asking for an opinion;

I'm just asking her if she knows what it is.

THE COURT: Well, I haven't heard her answer

yet. So, the question was, do you know what

a Condition is; is that -- is that ---

MR. MCCABE: Correct. And my next question

will be, does she know what a Restriction is?

MR. JONES: Well, I think that calls for an

opinion of what a Restriction is and a

Covenant. They say that she's an examiner

and ---

THE COURT: But, Mr. Jones, I think if he

opens the door, then wouldn't you be free to
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follow up on that? I mean, -- I guess-- let me

hear what her answer is. Obviously, the witness

is qualified to testify as to title research,

title examination, and I guess there's probably

a really fine line in there when it becomes

application of the law and a legal defendant.

But I guess we will know when we get to it or

step over it, because you guys aren't going to

miss it. So, at this point, I think I am going

to allow her to answer the question, but Mr.

McCabe, that was my thought too; if you open the

door, then I'm going to allow Mr. Jones to make

sure that in fairness that that issue is --

that that testimony is in balance; so, just

proceed with caution.

MR. MCCABE: Well, it's not my intention

to ask her for an opinion on these things.

THE COURT: But her answer -- you asked

her the question, she makes the answer, you

might be stuck with that, and it might open

the door, even if you say -- I didn't intend

for her to answer that way; if she does and

it leads into -- I mean, and I just - and the

whole purpose is just fairness. So, I'1l

need to decide on that. But I do recognize
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-- MI. Jones, the ruling would be overruled

premature at this point, but point well taken,

we might -- that might open the door. We

might have to allow testimony as to a legal

analysis of those terms. But you can

proceed with ---

MR. MCCABE: Sure.

THE COURT: -- those and the conditions ---

MR. McCABE: And the reason for my

objection wasto save time, just getting

ready to -- whatever the documents were.

THE COURT: Yes, sir.

CROSS-EXAMINATION BY MR. MCCABE CONTINUED:

Nevertheless, the -- what is the -- what does the word

"Condition" mean to you in the context of a recorded

instrument?

MR. JONES: Note my objection.

THE COURT: Yes, sir. Objection noted.

The witness may answer.

A. And so, the Conditions as I would say within this

document are theRestrictions that sets out

different stipulations as to the building size or

the lots, what can be done with it. It probably

also -- I'm looking -- it gives the Condition of

robably an architectural review; I mean, itAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION. INC. V
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A.

A.

A.

A.

A.

typically will list all of the Conditions, all of

the stipulations that this particular area would

be subject to.

Okay.And again, the word "Restriction, " what

does that mean to you?

Okay. Restrictions, again, when you say Restrictions

with the Restrictive Covenants, it is restricting,

let's say, your building's setback line, how tall your

building can be, where you can build, where you cannot

build, what can you build on it; the list is very

lengthy as to what the Restrictions can be.

So, do you know what document P-One does not include

in these Covenants, these Conditions and Restrictions?

What is P-One?

That is the Exhibit?

Oh, this is p-One?

No. Well,---

MR. MCCABE: May I approach?

THE COURT: Yes,sir.

These are the original Restrictive Covenants.

Okay.

And when I read them, it did stipulate that they could

be amended and changed, and so, these came after --

the ones you just handed me were subsequent to the

original Restrictive Covenants.
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Okay.

A. And so, they both apply.

Okay. And so, you consider these Declaration or

Conditions that were Restrictions, Conditions,

Covenants, that sort of thing?

A. An Amendment to this, additional to this.

Okay.Thank you.

MI. MCCABE: Your Honor, at this

time, I would move that document in as

Defendant's Exhibit One.

THE COURT: Mr. Jones.

MR. JONES: Objection, Your Honor, on

the grounds that it is not relevant. This

case involved the 1988 Covenants; we are --

those Restrictions, we are not trying to

enforce those. Those are not a part of

what is before the Court, and we would ask

that the Court deny bringing that in because

it is irrelevant and shouldn't come into

evidence. It is prejudicial beyond its

probative value there.

THE COURT: I don't want to give Mr.

Mccabe his argument, but is the one that

was based on the Mr. Reddick letter?

MR. MCCABE: Not only the Mr. Reddick
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letter but the letter from the ARB, all

of the communications to the Josey's

relevant to the violation of these Covenants.

These Conditions and Restrictions -- again,

that they are amended, whether they were

amended properly or improperly, the Restrictions

are the 1988 Covenants as amended. Now, whether

the Court believes they were properly amended

remains -- ultimately, that will be a decision

for you to make. But the record is replete with

references to these Conditions and Restrictions.

THE COURT: And so, are you saying these

are a part of your case?

MR. MCCABE: Yes, sir.

THE COURT: But you are not saying that these

undermine or eliminate consideration of the '88

Covenants?

MR. MCCABE: I'm -- I don't think our

position has ever been that these Covenants are

invalid.

THE COURT: Okay. So, I am going to admit

that as Defendant's One over the objection. The

Plaintiff will be protected on the record. This

will be Defendant's Exhibit One.

MR. JONES: Thank you, Your Honor.
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THE COURT: You may proceed.

(LAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION,

INC. BY-LAWS MARKED AS DEFENDANT'S EXHIBIT NUMBER

ONE)

MR. MCCABE: The Court's indulgence.

THE COURT: Yes, sir.

MR. MCCABE: No further questions for this

witness. Thank you.

THE COURT: Mr. Jones, he walked a pretty

fine line not opening the door.

MR. JONES: Your Honor, ---

THE COURT: Do you agree that pinballs

that tight rope? I didn't hear that magic

question, applicability.

MR. JONES: Well, her answer said, "These

-- they're subject to; " that was one of her

responses when he asked what these are. And

she said, "They are subject to. " So, that's

why she -- so, I need to follow up on that by

asking what she means by "subject to."

THE COURT: Okay. Well, certainly, I'm

going to allow that. Do you agree with me he

walked a pretty fine line in not asking for a

legal opinion?

MR. JONES: Well, I thought he did ask
LAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION, INC. VS.
JASON M. JOSEY AND APRIL W. JOSEY

4

9

251



Hearing held before the
Honorable Michael M. Jordan

Multi-Page™ Volume One
October 7 and 8, 2024

Page 42

5

7

8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

for an opinion as to subject to, you know.

THE COURT: Okay.

REDIRECT EXAMINATION OF MS. PAVKOV BY MR. JONES:

A.

A.

A.

A.

A.

Denise, I am handing you Plaintiff's Exhibit Number

One.

Okay.

Okay. From your experience of forty-one (41)

years and your training, ---

Okay.

-- are those -- excuse me -- the lots, the blue-

colored lots, okay, that are on Exhibit Number --

Plaintiff's Exhibit Number Three, are they subject to

the Lakewood Estates?

Yes, and not what you just handed me.

And not the P-One?

No, not the P-One.

But in your opinion, they are subject -- the blue lots

are subject to the Lakewood Estates?

Exactly.

Okay.

MR. JONES: I have no further questions

of this witness, Your Honor.

THE COURT: Okay. Thank you.

MR. JONES: Thank you, Your Honor.

THE COURT: Ms. Pavkov, you can step down.
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MR. JONES: Your Honor, shall we call our

next witness?

THE COURT: Yes, sir.

MR. JONES: Okay. Your Honor, we would call

Mr. Mack Kolb to the stand, please.

THE COURT: Mr. Kolb, if you will come

around and be sworn.

MR. JONES: Mack, you go around the side

there.

MR. KOLB: Okay.

MR. JONES: Sit right there (counsel

indicates place).

THE COURT: Let me just ask ya'll.Just

trying the tech equipment to make sure we're good

on sound. So, it seems like that microphone is

now working. Obviously, I just wanted to check

-- I wanted to check with the Clerk of Court and

see if everybody is good on being able to hear

the microphone of the witness.

MR. JONES: I am, Your Honor.

THE COURT: Mr. McCabe, did that get

resolved?

MR. MCCABE: Yes, sir.

THE COURT: Okay. I was going to send to

I.I., but I will just tell them I think we're
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good. Your witness, Mr. Jones.

MR. JONES: Thank you.

THE COURT: I swore you last time; I've

got to swear you this time. Left hand on there

and raise your right hand. Right hand today.

Do you swear or affirm that everything you tell

me today will be the truth, the whole truth and

nothing but the truth under the penalty of

perjury?

MR. KOLB: I do.

THE COURT: You're sworn. Mr. Jones, your

witness.

(Mack Kolb, having been duly sworn, testifies as follows):

EXAMINATION OF MACK KOLB BY MR. JONES:

Mack, I want to introduce you to the Court a little

bit if I can.

A. Okay.

You are a real estate broker?

A. I am.

okay. How long have you been doing real estate?

A. Over fifty (50) years.

Andover the course of being a realestate

broker, have you developed subdivisions?

A. I have.

Okay. And in the course of being a real estate
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A.

A.

A.

A.

broker, have you ever served on an Architectural

ReviewBoard?

I have.

And in the course of being a real estate developer,

have you worked with Lakewood Links?

I have.

Okay. I want to talk to you a little bit about

your exposure to Lakewood links.

Okay.

Tell me -- tell the Court the history of Lakewood

Links as you know it; I think you lived out there one

time, didn't you?

I lived out therefrom 1979 till 1989, was

actually the first person to build a house in

Lakewood Estates, and then in the early '80's, I

sold the entire development to a group out of

Canada and they focused primarily on building the

golf course and were undercapitalized and they

ended up having to put it up for sale. And they

-- and then I subsequently sold the whole

development to Harold Sigmon, and that was when

Lakewood Links was formed.

Okay. And so, I want to ask you this. There's -- I

want to show you a document; it's Plaintiff's Exhibit

Number one and it's labeled "Declaration of Covenants
LAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION, INC. VS.
JASON M. JOSEY AND APRIL W. JOSEY

1

3

e.

e.

255



2
3

4
5
6
7
8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Hearing held before the
Honorable Michael M. Jordan

Multi-Page™ Volume One
October 7 and 8, 2024

A.

A.

A.

A.

A.

A.

A.

Page 46

and Restrictions for Lakewood Links and Provisions for

the Lakewood Links Property Owners Association." Do

you see that?

I do.

And are you familiar with that over the years?

I am.

And did you actually serve on the Architectural Review

Board for Lakewood Links Property Owners?

I did.

Okay. And I want to hand you a document and ask if

you can identify this document for me, please. I want

to hand you this document and ask you if you can --

just look it through and I'm going to ask you some

questions about it.

(Witness reviews document). Okay.

Okay. Do you recognize that document?

I do.

And the attachments that go with it?

I do.

And in fact, these attachments, they came from

you; correct?

Surprisingly, we kept a file this long, but we did.

Okay.

MR. JONES: Your Honor, I want to

mark this as Plaintiff's Exhibit Number
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A.

A.
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I guess, Four, I think.

THE COURT: Four was the five Title

records. I think this would be Five.

MR. JONES: Number Five.

THE COURT: Just mark it for I.D.

right now?

MR. JONES: It is. Yes, Your Honor.

(ARCHITECTURAL REVIEW BOARD DOCUMENT,

1999-2000 COMMON SCHEME OR PLAN MARKED FOR

ID AS PLAINTIFF'S EXHIBIT NUMBER FIVE)

Mack, I want to ask you some questions about the

structure of this because I want to move it into

evidence; okay?

Okay.

All right. On the front page on the left-hand

side is the addresses; correct?

That's correct.

And those addresses came right off of these documents

that you provided; correct?

That's correct.

And these documents, they have dates on the documents

whenthese when the actual approval was done;

correct?

A. That's correct.

okay. And so, these documents that are attacher
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2.
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are a part of the Architectural Review Committee

for Lakewood Links; correct?

That is correct.

And they have the dates on them?

Uh-huh (affirmative response).

And also sets out what was done when it went before

the Architectural Review Board?

That's correct.

okay.

MR. JONES: Your Honor, I would like

to have him testify about this and I would

like to move this into evidence as Plaintiff's

Exhibit Number Five.

THE COURT: Mr. McCabe, have you seen it?

MR. MCCABE: Your Honor, I hate to be

objecting to everything, but ---

THE COURT: Sometimes you have to.

MR. MCCABE: But the relevance, the issue

is, are these folks allowed to keep their wooden

Eence?

THE COURT: Uh-huh (affirmative response)

MR. MCCABE: I'm just not sure I understand

the purpose of ---

THE COURT: I'm not going to make Dickie's

argument for him, but what -- was common scheme
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or plan included in the Pleadings or at least

raised as an issue and possibly also waiver or

abandonment of common scheme or plan?

MR. MCCABE: Well, if he's going to testify

as to the common scheme or plan, I'll withdraw

my objection.

THE COURT: I don't know if he is or not.

Mr. Jones, the relevancy of it, and so, Mr.

Mccabe says, you know, the same as I guess your

objection on the prior document about the

restrictions that were from 2019, recorded 2020;

is this document -- does it help you prove your

case, is it relevant to the case?

MR. JONES: It is indeed.

THE COURT: Can you tell me how?

MR. JONES: Yes,SiI.

THE COURT: Okay.

MR. JONES: Your Honor, what has happened

is consistent for thirty-five (35) years;

these Restrictive Covenants, Plaintiff's Exhibit

Number One, have been in force consistently

for thirty-five (35) continuous years. And so,

what he is testifying to, that he was -- he not

only lived there but he had -- we have records

JASON M. JOSEY AND APRIL W. JOSEY
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to those in a deliberative process on each one of

these lots; it wasn't just capricious and

arbitrary, but they went through a deliberative

process back on these times and decided that

they should pass. That goes directly to the

argument they say that they have argued in

their motions that it is arbitrary and

capricious, but what we're saying is no, this

is evidence from Mr. Mack Kolb who has evidence

from twenty-five (25) years ago that he

personally was there working and they considered

each one of these and they decided which ones

they would allow and which ones they wouldn't

which is consistent with our construction and

our P-One, which says that there are no objective

standards but that the Architectural Review

Board needs to consider each and every lot

individually. And their counter to that is --

well, you have a de facto set of -- an Amendment,

a de facto Amendment, and our position is, we

don't have a de facto Amendment. Since the

inception of this organization as evidenced

by Mr. Kolb, they have been given a deliberative

fallout process on each one of the lots when

25 they allowed fences or -- and then some of
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them say wooden privacy fences; there was

not a blanket exclusion, and that has been

the case throughout.

THE COURT: Mr. Mccabe, anything else you

want to say before I rule?

MR. MCCABE: No, sir.

THE COURT: Okay. So, I'm going to allow

over objection Plaintiff's Exhibit Five that

was admitted for ID. So, I'm going to allow

that and the witness to testify. The witness

testified that he lived out there for ten (10)

years and has experience and also has real

estate development experience with the sub-

division. And so, I'm going to allow the

exhibit into evidence.

(EXHIBIT NUMBER FIVE NOW ADMITTED

INTO EVIDENCE RATHER THAN FOR I.D.).

MR. JONES: Okay. Thank you.

THE COURT: Mr. Jones, you may proceed.

MR. JONES: Thank you.

EXAMINATION BY MR. JONES OF MACK KOLB CONTINUED:

Mr. Kolb, I'll stand over here so you can look at

him. Okay. Let me ask about -- I see that these

forms have been attached and it has a list of

names on the left and that looks John
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A.

A.

Quackenbush, Burke Watson, Mack Kolb. There was

an Architectural Review Board in existence at

that time?

That's correct.

Okay. And I gather what would happen is, somebody

would make a request -- and by the way -- were people

required -- the people who were in Lakewood Links,

were they required to come to the Architectural Review

Board to get approval?

That is correct.

And so, whena request would be made,what

process would you go through?I see that you

have got names here. What happened?

Well, that's true. Everybody on the Architectural

Review Committee received the request, and thenI

would poll those members until I had a majority one

way or the other, either approval or denial.

Now, I notice that these -- you have these that were

approved, but did you have some that were not

approved?

I can't tell you that we ever had an issue that

we could not resolve, such as, you know, somebody

wanting to put up a fence, lake-front or a golf

course, and we'd explain to them that we did not

want anything that obstructed the view, and so,
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A.

A.

A.

A.

they would modify their request and, comply with,

you know, what we were trying to communicate to

them to reach an approval.

Okay. And is this document, Plaintiff's Exhibit

Number Five, the Architectural Review Board was

in place at the time; correct?

That's correct.

And you guys were making a deliberative process

on each lot?

Absolutely.

And throughout the time that you were there since

1988, has that been the process that has been

followed?

Yes, sir.

Do you know that of your own knowledge?

I was on the Board.

okay.

MR. JONES: Your Honor, I have no

further questions of this witness.

THE COURT: Mr. McCabe, your witness.

Cross-examine.

MR. MCCABE: Okay. Thank you.

CROSS-EXAMINATION OF MACK KOLB BY MR. MCCABE:

Good afternoon, Mr. Kolb.

A. Good afternoon.
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I am Ryan McCabe.

okay.

All right. I am going to re-plow a little ground here

just to make sure I understand. Tell me when you

first became involved with Lakewood Links.

Lakewood Links would be in the early '80's when the

Canadians bought it. There were no lots sold when the

Canadians had it; the conveyance of lots happened when

Harold Sigmon bought it. so, actually, when the

Canadians bought it, you know, they were Pinelands

Plantation, but they were developing Lakewood Links

focused primarily on building the golf course. We had

a reservation list for lots. The ones the

improvements were put in we could convey them, but we

never conveyed a lot while the Canadians, Pineland

Plantation, owned it. It was after Sigmon bought it.

When I say "Lakewood Links Subdivision, " I am

generally referring to Lakewood Estates and Lakewood

Links?

Lakewood Estates was pre-golf course.

Okay.

Lakewood Estates was when Burke• Watson and Buxton

Moses had it; they had no vision of Lakewood Links.

okay. But you would agree that the Lakewood Links

lots and the Lakewood Estates lots are intertwined out
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at the golf course now?

A. They are not intertwined, because Lakewood

Estates was different than Lakewood Links.

If I drive into the front entrance at Lakewood

Subdivision, would I be able to drive through the

community and tell which lots are Lakewood Estates and

which lots are Lakewood Links?

A. Not unless you had a plat in your hand with it

marked up.

Right. Because it's a homogenous looking community,

isn't it?

A. I mean, you would know if you bought something in

there whether you were part of Lakewood Estates

or Lakewood Links by the Restrictive Covenants.

Right. But let's say that I'm just somebody driving

through looking at it and scheming it up. Is there a

common scheme of development between Lakewood Estates

and Lakewood Links?

A. General stuff, yeah.

Okay.

A. I mean, the roads connect; so, you don't know

whether you're in Lakewood Estates or Lakewood

Links.

Okay. And is there a difference between -- in

the architecture between the two?
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Lakewood Estates is not governed by Lakewood Links'

Restrictive Covenants.

Right. I understand that. I agree with you. I agree

there are two different sets of Restrictions. What

I'm trying to figure out is, if I drive through that

community, can I look at one house and say -- that's

definitely in the Lakewood Estates scheme of

development and this one over here is in the Lakewood

Links scheme of development?

If you knew about the development and it was on the

golf course, you would know it's in Lakewood Links,

but that would be the only way you could know you're

in one place or the other, I think.

Right. But if I'm just riding through the

community looking at the scheme of things, ---

There are no signs up -- Now entering Lakewood Links,

no.

It looks the same?

Sure.

Okay. NOW, can you tell me when the first

Lakewood Links lots were sold?

I think it was in the '80's.

Okay. And there were wooden fences put up in the

180 ' 8?

A. we did approve some wooden fences depending on
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the location. If it was not on the lake front,

if it was not on the golf course, we -- we -- I

can see right here (witness indicates) that we

approved some wooden fences.

Right. And I hate to drag you through those, but the

scene of development out there includes wooden fences,

doesn't it?

A. In certain circumstances. Not across the board.

Okay. But there are wooden fences out there and there

have always been wooden fences out there; correct?

A. We approved some wooden fences.

Okay. And there were wooden fences there from the

beginning; correct?

A. Since I'd say 2000, as far as my knowledge of it.

Well, since your approval, but you were living there

and working there before, and you know that there were

wooden fences there before 1999, don't you?

A. I can't tell you that for sure.

You can't?

A. Not to be certain.

Okay. Have there been wooden fences located within

Lakewood Links continuously since 1999?

I can't say continuous; all I can say is from the

time I was involved in it.

okay. Fair enough. And in 2000, you approved a
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wooden fence at 2915 Tidewater Drive; correct?

A. Yeah.

That is pretty close to where the Josey's live, isn't

it?

A. Yeah, we approved it.

You approved a white picket fence at 3265 Green

View Parkway in 2000; correct?

A. Yes.

Q. And there was a privacy fence at 100 Banff

Springs in 2000; you were even approving chain-

link fences?

A. We -- we approved -- I would have to say -- this

would probably not be on the golf course. so, we

approved that one -- let me look at it real

quick. Some of them we approved that were not the

entire backyard, but ---

But you approved - --

A. -- contained -- it may contain a pad or something like

that.

Okay. But you approved a chain-link fence?

A. We did.

Okay. You approved a green plastic coated chain-

link fence also?

A. Uh-huh (affirmative response). Yeah.

25 Q. You approved some other wooden privacy fences in the
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community too, didn't you?

A. Yeah.

And you approved some link vinyl fences?

A. Uh-huh (affirmative response).

That is a yes?

A. Yes.

I'm not picking on you; she can't transcribe that.

A. Yes.

Thank you. And you approved brick fences?

A. We did.

And a brick fence costs a whole lot more than a wooden

privacy fence, doesn't it?

A.Say that again.

l. A brick fence, a brick privacy fence, ---

A. oh, yeah.

-- costs a whole lot more, right, than a wooden fence?

A. oh, yeah. Certainly.

And so, what is the scheme of development between 1999

-- this says 1999 through 2000 -- but it actually

happened in 2001 on here; correct?

A. That's correct.

And what exactly was the scheme of

development with regard to fences between 1999

and 2001?

Once again, it depended on where the property was
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located; if it borders the golf course or the lake, we

took a different position on containment of a fence to

the perimeters of a backyard. If it was not bordering

either the golf course or the lake and somebody wanted

a material, whether it be white vinyl, whether it be

whatever, then we took it case by case.

Okay. Do you know where the Josey's live?

A. I do not.

Okay. So, is it fair to say that during your

tenure, the scheme of development with respect to

fences included wooden privacy fences?

A. Depending on where it's located.

I'm -- I'm not talking about location; I understand

what you're saying about location. I'm just asking

you if wooden fences were one of the things ---

A. We approved them case by case.

Okay. So, wooden fences were included in the scheme

ofdevelopment? I'm not saying that in every

circumstance. I'm just saying ---

A. I mean, it's part of what we had approved.

Okay. Now, who did you work for between| 1999 and

2001 time frame?

A. Myself.

Okay. And who was yourself?

A. Century 21, Hawkins and Kolb.
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Okay. And how were you professionally involved

in the Lakewood Links start-up?

Well, once again, I sold it to Harold Sigmon and his

group, and I marketed the lots for them during that

period of ownership with Harold Sigmon and some

subsequent owners.

Okay. Did you market lots for CDL?

I did.

Okay. Did you market lots for Plowden Holdings?

Who is that?

Plowden Holdings?

Yes, I did.

Did you market lots for Plowden Construction?

Plowden Construction originally bought the entire

subdivision, golf course and subdivision, and then he

transferred the two Plowden holders; it was the same

guy, Buster Plowden.

And so, you worked for Plowden Construction?

A. I represented them.

Yes; you were an agent?

A. I was an agent.

All right. And what years did you work in some

capacity as related to the Architectural Review

at Lakewood Links?

25 A. It looks like from 1999 through 2001, but I'm
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A.

A.

A.

A.

A.

pretty sure I served on it after that; this is

just the files I had. But during the ownership,

whatever the time of ownership of Lakewood Links

being owned by the Sigmon Group and with Plowden

Holdings and with CDL, I was on the Architectural

Review Committee.

okay. Thank you. I believe you also testified that

you lived in Lakewood Links?

1979 to 1989.

And what was your address?

2901 Waverly Drive.

Was that subject to the Lakewood Estates Restrictions?

Lakewood Estates.

Lakewood Estates?

Yeah.

Did you also do architectural approvals for

Lakewood Estates?

I did not.

Okay. Now, would you have approved wood privacy

fences if you believed that they would diminish

property values?

MR. JONES: Your Honor, objection.

THE COURT: Yes, sir.

MR. JONES: That certainly calls for

speculation as to what he would have done.
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He can ask him questions about what the

facts are and what he knows but what he

would have done is complete conjecture.

THE COURT: Mr. McCabe.

MR. JONES: Well, what I'm asking him

about are the specific instances where he

approved wooden fences.

THE COURT: Okay. So, I'm going to

overrule the objection. The witness has

vast experience, both as a resident from

'79 to '89, it looks like he has had

involvement throughout the different years

of the development including the different

owners all the way from the original through

the Canadians, through Plowden, through

Sigmon, and so, I think he has the requisite

background. So, I'm going to allow him to

answer your question and protection for

your objection.

MR. MCCABE: Okay.

THE COURT: Mr. Kolb, if you remember the

question, you can answer it because I've

forgotten it by now. Mr. Mccabe, why don't

you restate that question?

MR. MCCABE: Well, that was the strategy.
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THE COURT: okay.

CROSS-EXAMINATION BY MR. McCABE CONTINUED:

A.

A.

Okay. Let's look back at this Exhibit Number -- what

is the exhibit number?

MR. JONES: Five. Five, I think.

All right. If you go back to Plaintiff's Exhibit

Five, do you recall when 2915 Tidewater Drive -- do

you recall the approval for it?

15 Tidewater?

Yes, sir. Will you look at Exhibit Number Five?

2915 Tidewater?

Yes,sir.

A.

A.

A.

MR. MCCABE: May I approach, Judge?

THE COURT:Yes, sir.

MR. MCCABE: Yeah, this is it.

Do you recall that approval?

So, what this was was a partial fencing of a backyard,

forty (40) foot perpendicular from the back corners of

the house, eighty (80) foot into the backyard.

Do you recall, do you know Mr. Jay McElveen?

Sir?

Do you know Jay McElveen?

I'm not sure I know that Jay McElveen, but Jay

McElveen maintains my yard and a lot of other

properties for me, but I don't believe that's
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A.

A.

A.

A.

this Jay McElveen.

Do you recall this particular address?

Not really, no.

It's fair to say you wouldn't have approved a

wooden fence if you believed it would diminish

the property value -- values in Lakewood Links,

would you?

What I'm saying, this appears to me wood fence

and partial part of the backyard and then chain-

link fence across the back.

All right. Let me break it down for you. This wood

fence -- this wood privacy fence was denied; correct?

The fence will be six foot, wood -- called a wood

fence, four foot from the back corners of the house

and approximately eighty (80) down in the backyard.

Then we'll be putting a chain-link fence across the

back that should not be visible from anywhere except

the backyard itself to keep the young child contained.

Okay. You don't ---

So, this would be a case of we thought that if we let

them totally run the perimeter of it, it was

obstructing the view of neighboring properties.

And that ---

A. That would be an example of this.

I thought you testified you don't recall the
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A.

A.

2.

A.

A.

A.

A.

specifics?

By reasoning, I can see where we were going with

it.

Okay. You wouldn't have allowed a wooden fence

to be installed on property if you believed it

would diminish the value of lots within, any lots

within Lakewood?

If we approved one that totally fenced the backyard,

we did not think it would hurt any neighboring

properties.

Okay. The same goes for a chain-link fence; you

---

Yeah.

okay.

Chain-link, you can see through it where wood,

you can't, you know. So, more obstruction of

view issue I think.

Okay. Were you aware of any other nice

neighborhoods that allow a chain-link fence?

Sure.In fact, that property line doesn't border any

other part of Sumter.

I mean, specific neighborhoods that allow chain-link

fences?

We approved some in Timberline Meadows that were

perimeter-wise, you know, that went across the back
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A.

A.

A.

A.

A.

A.

that nobody, other than the homeowner, would know it

was there.

On 100 Banff Springs, you allowed a four to five

foot privacy fence in the backyard; correct?

Yes.

And it is very ---

Let me see.

Just let me know when you're ready. It's the fifth

one.

We approved a four to five foot high privacy fence.

And you would not have approved that fence if you

believed it would have diminished the value of the

adjacent property or any other property for that

matter, would you?

That's correct.

Okay. And the same goes for all these other ones

that you approved; right?

Once again,case by case.

I understand. And you don't believe the mere fact

that fence that's made out of woodto allow

location, things of that nature, just the mere

existence of a wooden fence does not diminish the

value of adjacent properties, does it?

Depending on where it's located.

Right. For purposes of the question, I asked you
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to disregard the location; I'm just saying, wood

fence in and of itself, do they diminish the

value of the properties within the subdivision?

A. I can't prove that yes or no.

Well, you just testified you wouldn't have approved

them had they diminished the value• of other

properties, didn't you?

Depending on where it's located.

I understand. But for my question, I asked you to

disregard the location; I'm just asking you,

material itself, the construction of a wooden fence,

does it diminish the value of adjacent properties?

It's a simple question.

A. I've got to hang my hat on where -- determining where

it's located. I mean, if we're saying wood fence can

be put anywhere, that's carte blanche saying it's good

anywhere, and I take the position that I say -- if you

want a wood fence, we'll approve it, and I'm saying

that we did it case by case. If it was lakeside, we

did wrought iron so that you could see through it.

And so, I'm not going to say -- sit on this witness

stand and tell you that we'd approve it anywhere any

time.

And I don't think that was the question.

A. Good. Well, phrase it in a different way.
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The question is, this wooden privacy fence, disregard

the location, would the wooden privacy fence, a fence

built out of wood, in and of itself diminish the value

of the adjacent property?

Dependent on where it's located.

Okay. Now, I believe you also testified that you

also served on the Board of Directors?

No.

Just the Architectural Review Board?

Just the Architectural Review Board.

And that was just between 1999 and 2001; correct?

No. That would have been before the ownership at that

time, which was -- during that period, I believe that

was the Harold Sigmon time frame.

Okay. So, were you serving in an Architectural Review

authority capacity as a representative of the

developer or for the Homeowners Association?

Representative of the developer.

Okay. And do you know when the Association was

formed and turned over to the homeowners?

I can't tell you I know the dates of that.

Did you have any involvement in that?

A. No. No, sir.

Okay.

MR. MCCABE: The Court's indulgence.
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A.

A.

A.

A.

THE COURT: Yes, sir.

Are you familiar with the Restrictive Covenants for

Lakewood Links?

Sure, I am.

Is there any prohibition against wooden fences?

In the Covenants, to the best of my knowledge, it

doesn't state out any materials; it just said that any

improvement has to be approved by the Architectural

Review Committee.

Okay. Is there any restriction against using --

having a privacy fence?

I don't know of any restrictions that identified

certain things you could or could not do.

Okay. Do you recall that the Architectural

Review authority was required to respond within

thirty (30) days of a written request to them?

I can't tell you I remember that.

Okay.

But, mean, when we received a request, we

processed it.

okay.

MR. McCABE: May I approach, Your

Honor?

THE COURT: Yes, sir.

MR. MCCABE: Thank you.
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I am showing you what is marked as Plaintiff's

Exhibit Number Three. Can you take a look at

that and tell me if you recognize it?

(Witness reviews document). I do.

Are you familiar with that area?

I am.

Do you see that there is a lot that is

highlighted in yellow?

I do.

It's 3020; is it located on the golf course?

It is not.

Is it located on the lake?

It is not.

Is the rear of that property visible from the

street?

It is not.

Thank you.

MR. MCCABE: No further questions.

Thank you, Mr. Kolb.

THE COURT: Mr. Jones, Redirect?

MR. JONES:Thank you, Your Honor.

REDIRECT EXAMINATION OF MR. KOLB BY MR. JONES:

Mack, you have got Exhibit Number Three there in front

of you?

25 A. Yes, sir.
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A.

A.

A.

A.

A.

And Exhibit Number Three, do you see that that is

on a cul-de-sac?

Uh-huh (affirmative response).

When you are putting fences on a cul-de-sac, are

there different considerations that you give to

a cul-de-sac lot that you might not give to a lot

that is a hundred and eighty degreeson the

property?

The house is going to face the cul-de-sac, and so, you

are going to have fence down the street side and then

tied into the corner of the house, cross the back of

the lot and then tied into the corner of the house.

Okay. And so, you made determinations about fences as

to whether or not they matched the overall plan of

development; correct?

Yes, sir.

And you are somewhat familiar with what the overall

plan of developments are around Tidewater that you

just talked about; correct?

Uh-huh (affirmative response).

Yes?

Yes.

Okay. I understood you; we just have to have it down.

A. All right.

MR. JONES: Excuse me, Your Honor.
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A.

A.

Your Honor, I would like to mark this exhibit

for I.D. purposes only. I would like to mark

this as Plaintiff's Number ---

THE COURT: I think it's going to be Six.

MR. JONES: -- Six?

THE COURT: It's going to be Six.

MR. JONES: Okay. That is marked for

I.D. purposes only.

(PHOTOS A THROUGH F MARKED FOR I.D. AS

PLAINTIFF'S EXHIBIT NUMBER SIX) •

Mack, I hand you a document.

MR. JONES: What number would it be?

COURT REPORTER: Six.

THE COURT: Six.

MR. JONES: Six. I'm sorry.

And I want to show you -- it is Lot Number Six,

and it is A through F. Would you flip through

those, please?

(Witness looks at photographs). Okay.

You worked on the Architectural Review Committee

yourself; correct?

I did.

Okay. In fact, part of what you all approved

were some fences in the Tidewater area; correct?

A. We did.
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A.

A.

A.

Okay. Looking at this, does this match the

overall theme plan of development? That's Six-A

through Six-F.

Partsof it look better than other parts of it,

but I mean, -- I mean, once again, it would have

been submitted in writing to the Architectural

Review Committee. There would not be a decision

made by me alone; it would be a committee with a

decision.

okay.

Case by case

Okay. Hold on a second there. Mr. McCabe asked

you about the Covenants, whether you were

familiar with the 1988 Covenants; do you remember

that?

I've seen it.

Okay. Let me -- I'll hand you a notebook that

has got -- which is Plaintiff's Exhibit Number

One -- and it's the Covenants. I want you to

turn to Page Fourteen (14) of the Covenants if

you would. We've got tabs on there too; it's

Part Iwo, Page Fourteen (14) of the Covenants.

Okay.

And I want you to look at Section Two-E; you see

E right in the middle of the page; do you see
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that?

A. Yes, sir.

Okay. Let me read that to you and see if I'm

reading it right. It says -- I'm going past the

heading -- it says, "No building, wall, fence,

deck, pier,swimming pool, roof, exterior-like or

other• structure improvements of any kind shall be

commenced or erected upon residential lots or

upon the exterior of the family dwelling unit or

uponthe• common properties nor shall any

landscaping be done nor shall any addition to any

existing building, operation or change therein be

made until the proposed building plans,

investigations including height, material and

exterior finish plot or plan and construction

schedule shall have been submitted to and

approved by the Review Board." Did I read that

correctly?

A. You did.

And your understanding was that if there was a request

for a fence, it had to be submitted to the Review

Board; correct?

A. That's correct.

And the reasonwas because it was a deliberative

process that was afforded; correct?
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A. That's correct.

All right. Let's go to Page Eleven (11) of that same

Covenant.

A. Okay.

All right. I want you to look at Section One;

now, you had testified that it was a lot by lot

consideration?

A. Right.

l. I just want to look at Section One and let me read

this if I can.

A. Yes, sir.

"The primary purposeof these Covenantsand the

foremost consideration of the origin of the same has

been the creation of a residential community which is

aesthetically pleasing." Now, tell me about wooden

fences as you know them. You're experienced this.

What is your experience about aesthetic values of

wooden privacy fences?

A. I mean, we approved them, once again, depending

on the location. But I wouldn't say we

prioritized them and because somebody said --

I'll build brick or I'll do wood, we would say --

well, do brick, you know. But we did approve

wood.

Why would you say do the brick as opposed to a wooden
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fence?

A. It aesthetically looks better.

What aspects of it looks better?

A. It's brick.

okay. All right. Let me read on."Which is

capableof maintaining itself, which provides

areas reserved for recreational amenities and

provides for the ultimate ownership, operation

and maintenance through the Association of those

areas." And I'm reading here; see if I'm reading

this right. "The establishment of the objective

standards relating to design, size and location

of the dwellings or other structures makes it

impossible to take full advantage of the

individual characteristics of each parcel of

property and of technological advantages in

environmental values. For this reason," - - see

if I'm reading this right -- "for this reason,

such standards are not established hereby but may

be suggested by the owner in discussion with and

materials submitted to the property owner." Now,

you had said it is a case by case basis, and you

have referred to the Covenants; is that what you

are referring to?

A. Yes, sir.
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okay. On each one of the evaluations that's done

by the Board, did you take into consideration

whetheror not it would accomplish the overall

purposes of the development?

I think that was our objective.

Yes. Okay. And I believe when you were on the Board,

the Architectural Review Board, you guys could make

decisions if itwas only for aesthetic reasons;

correct?

Yes.

Okay. And you could use any reason so long as it

was not arbitrary and capricious; correct?

I think we tried to adhere to what the Covenants

were and look out for the best interests of the

entire subdivision, not just one individual.

Okay. I have another exhibit marked. I want to

ask you another question on the exhibit marked 6-

A; it is for I.D. purposes only. This is a copy

of it here.

Okay.

If I told you that that fence was being constructed on

or was constructed on -- I think it is Exhibit Number

Three -- yes, Exhibit Three -- have you got Exhibit

Three?

A. Uh-huh (affirmative response).
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If I told you that that was being constructed, that

A.

A.

A.

A.

A.

that fence was constructed on that cul-de-sac lot,

would that be something you would take into

consideration as to whether or not that that was

approved or not?

Being that it is on a cul-de-sac lot?

Yes, yes.

well, the consideration would be because you have

a street side that would have a fence along it

and then you have the fence to the corners of the

house so the house is facing the cul-de-sac.

Well, if the house faced the street instead of the

cul-de-sac?

No, it would face the cul-de-sac.

Okay. But if it did face the street instead of the

cul-de-sac, what would that do by way of exposure of

the fence to view from the neighbor and from people

driving down Tidewater?

They would see it; there would be more exposure.

And so, as far as the scenic view of it, if the house

was facing the -- Tidewater and not the cul-de-sac,

would the effect -- would it affect the scenic value

of that neighborhood?

I think either way, you're going to have one

street side that's going to be showing the fence
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A.

A.

whether it's facing the cul-de-sac or whether

it's facing to Tidewater.

And your experience has been, a brick fence, you would

rather have that than a wooden fence; correct?

You would, but I mean, the reason you approve

wooden fences would be because of acknowledgement

of the cost difference between brick and wood.

And that would be it.

Okay. But as far as the fact of the aesthetic

qualities, you have mentioned that about wooden

fences, the aesthetic qualities of wooden fences

are not the same as a brick fence; correct?

In my opinion, that would be correct.

okay.

MR. JONES: Your Honor, I have

no further questions of this witness.

THE COURT: Mr. McCabe, any Recross?

MR. MCCABE: No, sir. Thank you. I

appreciate it.

questions.

THE COURT: I've got a couple of

MR. KOLB: Okay.

THE COURT: And so, when you lived out

there and you said it was you and Burke Watson,

and ya'll were the original -- had the original
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idea and were going to develop it but no golf

course; is that right?

MR. KOLB: That is correct.

THE COURT: Okay.

MR. KOLB: To kind of give you a summary

of that is this south side of Sumter was just

not the place that the people at the time

wanted to live. There were not any grocery

stores out there, there wasn't even any little

convenience stores, you know. And so, it was--

basically, every time you left out, you turned

back to town. And so, it was kind of a remote

side. And so, the idea of the golf course

kind of started by myself and Eldridge Reynolds

as to what do you do with six hundred (600) acres

that's not exactly moving along in any quick

development pattern.

THE COURT: The Dinkins owned it

originally?

MR. KOLB: Do what now?

THE COURT: Was it Dinkins' property

originally?

MR. KOLB: Uh-uh (negative response).

THE COURT: It wasn't?

MR. KOLB: No.
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THE COURT: And then was Harold -- was the

-- the Canadians came after you, Burke Watson

and that group?

MR. KOLB: That's correct.

THE COURT: And they wanted -- was it

Sigmon who had the idea of the golf course

or the Canadians?

MR. KOLB: No. No. The Canadians came

down here; originally, their entity was Pineland;

they were going to buy Pineland Plantation from

Mac Dabbs out at 378 and I-95.

THE COURT: Okay.

MR. KOLB: So, they came down here prepared

to close out, and Mac Dabbs backed out on them.

So, that's when Jule Eldridge introduced me to

the Canadians and, you know, they told us that

Dabbs had backed out on them. We presented the

conceptual plan of building the golf course at

Lakewood, and he said, "Let's do it."

THE COURT: And then they had financial

troubles or Sigmon did?

MR. KOLB: The Canadians had -- they had

enough capital and they burned it all, you know,

trying to get the golf course developed

didn't; then they should have been doing
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subdivision improvements so we could convey

the lots and generate some cash flow for them.

So, they were forced to have to sell. Sigmon

had been following; he had Sig-Field Golf

Course down at Goat Island. And his firm

would call me up in that time, and so, he knew

there was -- it was left with thirty (30) to

fifty (50) lots that people wanted to put

deposits up, and so, when the Canadians were

forced to sell, I got -- Sigmon got in touch

with me and I went down there and explained

to him what was there; he said, "If what you

say is what it is, I'll buy it." And so, he

bought it, and then his problem was, the

Sigmon's were in the coal-mining business in

Kentucky and Tennessee and he had taken the

money that he made out of that, bought a

farm in Silver and lost a ton of money farming

and was trying to write off his farming losses

against some gains out of the coal-mining

business, and he had a contested IRS bill on

him from day one and they finally put the

hammer down on him.

THE COURT: And that's -- then after that,

the Plowden?
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MR. KOLB: Plowden bought it.

THE COURT: That was the process?

MR. KOLB: Plowden had it, and then Plowden

then sold the golf course to an entity and then

we sold the subdivision portion to CDL, which

is Bubba Rabon, Ben Griffith and Bill Nock, and

they had it and then they sold the remainder of

what they had to Lynn Turner.

THE COURT: Any follow-ups from either

Plaintiff or Defendant based on that short

history on the origination of it?

MR. JONES: None from the Plaintiff, Your

Honor.

THE COURT: Okay.

MR. MCCABE: No, sir. Thank you.

THE COURT: Thank you, Mr. Kolb, you may

step down.

MR. JONES: I would call our next witness.

THE COURT: Yes, sir.

MR. JONES: I would call David Johnston.

THE COURT: Yes, sir. If you would raise

your right hand. Do you swear or affirm that

everything you tell me today will be the truth,

the whole truth and nothing but the truth under

penalty under perjury?
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MR. JOHNSTON: Yes, sir.

THE COURT: You are sworn. MI. Jones, your

witness.

(David Johnston, having been duly sworn, testifies as

follows) :

EXAMINATION OF DAVID JOHNSTON BY MR. JONES:

You live down in Summerton; is that right?

A. Yes, sir.

But you also spend time in Florida too, don't you?

A. Yes, sir.

But you lived in Lakewood Links too, didn't you?

A. I lived there from about '94 to 2008.

Okay. And while you were there, you actually built a

house, of course, and while you were there, you were

also part of the Architectural Review Board and the

Board of Directors; right?

A. very.

Q. All right. So, while you lived there, was the

Architectural Review Board active?

A. Yes.

okay. Tell the Court what you mean by it being active

in '94 when you moved there.

A. We would -- any issues that came up with people that

lived there wanting to build outbuildings, fences and

with contractors wanting to build houses, we would
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look at the house plans, build some; we looked at the

plans and had to approve them. And if a homeowner

wanted to build a swimming pool or a fence or whatever

they wanted to build, we had to approve that. And we

all went along with the Covenants when we bought the

land, andwe would basically just follow the

Covenants.

Okay. Well, the governing documents for the

Homeowners Association was the Covenants?

Yes, sir.

Okay. Let me ask you some questions. First of all,

as far as these documents I wanted to ask you about,

this will establish how you were involved. I hand you

a Deed and that Deed is dated 1993 it looks like.

1993, I'm handing you a copy of it; is that a Deed

into you?

Yes.

Hold that one second, please. Is that when you

bought the property, in '93?

Right. Yes, sir.

MR. JONES: Your Honor, we would like

to move that into evidence as Plaintiff's

Exhibit Number Seven, I believe.

THE COURT: Mr. McCabe?

MR. MCCABE: No objection.LAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION, INC. VS.
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A.

A.

A.

THE COURT: That exhibit without objection

is Plaintiff's Exhibit Number Seven.

(DEED TO DAVID JOHNSTON DATED 1993 MARKED

AS PLAINTIFF'S EXHIBIT NUMBER SEVEN)

MR. JONES: I hand this up to the Court.

THE COURT: Yes, sir.

Your Honor, as Plaintiff's Exhibit Seven.

David, I want to ask you a question or two about

that exhibit. If you will look down, it's about

the one, two, three -- the fourth paragraph down;

do you see that fourth paragraph?

Uh-huh (affirmative response).

See if I'm reading it right. "The above property

is subject to all visible and recorded easements,

rights of ways and restrictions affecting said

property including but not limited to Restrictive

Covenants filed for referencing in the said

Register -- in Register's Office at Volume 481 at

1879. Do you see that?

Yes,sir.

And that is the same as Plaintiff's Exhibit Number

One; correct?

Right.

Yes?

A. Yes.
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All right. Okay. David, do you remember in 2002

talking to a fellow named Glen Cockerill when he moved

in there?

A. Glen lived down the street.

2. Do you remember what you told him at that time?

A. well, any time we would find out who was moving

in,we would tell them about the Covenants and

the Association and in fact, coming in -- the

first road coming from the south would be Green

View, I think. We had a big sign on the left

that stated that you are entering a neighborhood

that has Restrictive Covenants and a Homeowners

Association. Now, I think that sign is moved

over to the right going down Green View and

there's no other signs than what we originally

had.So, that lets you know coming in looking

that you have Restrictive Covenants.

Okay. I want to -- you talked about that sign;

I want to hand you a picture of a sign and ask

you if you can -- do you recognize this sign

right here? I'm handing you a picture; do you

recognize that sign right there?

A. Yes, sir.

What is that?

A. That's the sign we're talking about. It says
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about a dues paying community and Covenants and

Restrictions and a Board of Directors.

Okay.

A.

A.

A.

MR. JONES: Your Honor, we would move

that into evidence as Plaintiff's Exhibit

Number Eight.

That's on Green View Parkway.

I'm sorry. Thank you.

MR. JONES: Your Honor, we would move

that into evidence as Plaintiff's Exhibit

Number - - -

THE COURT: Eight.

(PHOTOGRAPH MARKED AS PLAINTIFF'S EXHIBIT

NUMBER EIGHT).

THE COURT: Mr. McCabe?

MR. MCCABE: No objection.

THE COURT: Plaintiff's Exhibit Number

Eight without objection.

Mr. Johnston, I am handing you a letter which appears

to have your signature on it dated May the 7th, 2007;

do you see that?

Yes, sir.

Okay.Is that yourletter?

Yes,sir.

Okay. I want to ask you some questions about it.
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MR. JONES: Your Honor, I would like

to move this into evidence as Plaintiff's

Exhibit Number Nine.

THE COURT: Mr. McCabe, any objection?

MR. MCCABE: No objection.

(LETTER DATED MAY 7, 2007 IO ALL HOME-

OWNERS FROM DAVID JOHNSTON MARKED AS

PLAINTIFF'S EXHIBIT NUMBER NINE)

THE COURT: Admitted into evidence as

Plaintiff's Exhibit Number Nine.

David, I will ask you some questions about this

A.

A.

A.

now.

Okay.

This is dated May the 7th, 2007. This is -- this is

a letter that was sent to all homeowners?

Yes, sir.

All right. I want you to go to the third paragraph

there. The third paragraph, I want to read that and

I'm going to ask you why you wrote this. But it says,

"It is important to note that all property owners do

not belong to the Association. All property owners

are subject to Architectural Review and Property

Provisions." Can you explain that to the Court?

I think that's pertaining to -- it's two

different groups there. You have the original
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A.

A.

Lakewood Estates; I think that's what it's

called, and then you have the Lakewood Links.

And the people in the original sections, there's

some stuff over there that's not allowed in the

golf course side.

Okay.

So, basically, that's what I was trying to imply.

Okay. Then I go to the next paragraph which is

the next one down, and I read, "The first thing

you will hear when we point out something that is

not important to the Covenants or the guidelines

as developed by the Architectural Review Board at

the time these properties are not in accordance

with the Covenants. The Covenants could not --

could never be written to include every topical

condition, circumstance or design." Could you

explain to the Court what you were telling the

subdivision?

Well, Dickie, my guess is, basically, you know,

we can't cover everything; that's what it says

here. It can't include every possible condition,

circumstance or the home design. But it can

include the major issues we have and the issues

you don't want in a golfing community. I mean,

a man that buys a lot on the golf course or in
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the area of a golf course, he paid a premium

price and he wants a premium neighborhood, and

that's basically what I'm trying to point out

here.

All right.

A. Now, you'vegot to remember -- this has been how many

years ago? 2007?

Yes, sir. That's seventeen (17) years. Okay.

MR. JONES: Thank you, Your Honor.

I think I have already moved that into

evidence as I recall.

THE COURT: That is Exhibit Nine without

objection.

MR. JONES: Okay. Thank you.

THE COURT:Dickie, I don't want to

interrupt you, but I'm going to take three

minutes with I.I. to make sure we are all

sounding good.

MR. JONES: Okay.

(OFF THE RECORD)

THE COURT: All right. We can continue.

EXAMINATION OF DAVID JOHNSTON BY MR. JONES CONTINUED:

Right in front of you, you have got, David, that white

notebook; do you see that white bound notebook there?

A. Yes, sir.
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Okay. I want you to look at Page Fourteen (14) of

those documents and look at the Paragraph E right

there in the middle of the page; do you see that?

A. Uh-huh (affirmative response) .

And it says "Nobuilding, wall, fence, deck,

pier, swimming pool,roof, exterior light or

other structural improvement of any kind shall be

commenced or erected upon any residential lot or

upon the exterior of any family dwelling unit or

upon the common property nor shall any

landscaping be done or shall any addition to any

existing building or alteration or change therein

be made until the proposed building plans,

specifications, including height, material,

exterior finish, plot plans and construction

schedule shall havebeen submitted to and

approved by the Review Board. " When you were

operating on this, when you were there in the

subdivision on the Architectural Review Board,

did you guys follow that?

A. Yes,we did.

Okay.

A. In fact, I built a -- had a brick fence built

around my patio in my yard, and I had to get

approval.
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okay. All right. Look at Page Eleven (11) if you

would of that same document that you have got in front

of you. Okay. I'm reading -- I'm reading Paragraph

A there; it says, "Purpose." Do you see that?

A. Uh-huh (affirmative response).

At the top. And I'm reading down here. It says, "In

order to preserve the natural beauty of the resort and

its setting, to maintain the resort as a pleasant and

desirable environment, to establish and preserve a

harmonious design for the community and to protect and

promote the value of the property, no building, fence

or other structure shall be let in place or altered

without -- until the proposed building plan

specifications, exterior color or finish, plot plans,

specifications showing that the proposed location or

such building or structure driving -- driving and

parking areas, landscaping and construction shall have

been approved in writing." Is that what you did while

you were on the Board?

A. Yes, sir.

Okay. And then look at Page Eleven (11) of those

same covenants. Okay. Can you flip over to the

next page?

A. Yes, sir.

And I'm going to read in Subsection one, Article
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2.

A.

A.

One, Section One, Page Eleven (11), Part Iwo, I'm

reading down about two sentences down, it

says, "The Establishment of Objective Standards."

Do you see that; do you see where I'm reading?

Uh ---

Come down about seven lines.

Yes, sir. Yes,sir, I see it.

"The Establishment of objective standards relating to

design, size and location of dwelling or other

structures makes it impossible to take full advantage

of the individual characteristics of each parcel of

property and of technological advantage of

environmental value. For this reason, such standards

are not established hereby but may be suggested by the

owner in discussions with the material submitted to

the property owner." So, what was happening as to

each lot; when these proposals were submitted, what

would you guys do with these lots?

What we would -- well, the Review Board would review

what the owners wanted and we would talk to the owners

if we had any questions. And, you know, if they

wanted to put some type of exterior for, say, for

material use, you know, we'd listen to them, and I

think most of the time, we all got our happy place.

I don't really know of any bad issues that we had
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A.

A.

A.

going on when I left there in 2008. But, you know,

thesethings are kind of plain.

You mean the Covenants?

Yeah, the Covenants. mean, they basically

state what you can and can't do and what you

shouldn't do and, you know, and the Board is

willing to work. But some things -- privacy

fences is one that we did, you know.

While we're talking about privacy fences, you said

that you didn't like it; are you talking about wooden

privacy fences?

Well, any kind of privacy fence.

Okay. Go ahead.

Because if somebody has got a lot, this can't -- this

is in the golf course lots; you know, you buy a lot

and you want to look at the golf course and if someone

has got a privacy fence there, you can't look past

that fence unless you step out on the golf course. I

don't really know where this is. But it's the same

way with buildings, outbuildings; you know, they want

to bring in a metal outbuilding, which wasn't allowed,

you can brick it up to match your house, change the

roof line and get it passed. But it's just, you know,

you buy expensive property and what you do reflects on

your neighbor, affects your neighbor.
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A.
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A.

I want to ask you -- I want to look at Plaintiff's

Exhibit Number Three; I want to hand that to you.

Here it is right here. This Exhibit Number Three,

that yellow lot, it has been established here, is the

lot that is owned by Mr. Josey; it is on Tidewater.

Do you see Tidewater?

Yes, sir.

That is a cul-de-sac lot. Is there a factor that

you would take into consideration as to whether

or not there would be a privacy fence, a wooden

privacy fence or not?

No, because if it's on our required Covenants,

because of the cul-de-sac, this guy that buys

this one on the golf course might want the same

thing and say -- well, he's got one. And so,

you've set a precedent over there.

Okay.

And nowhere in this Covenant does it say that if

you're in a cul-de-sac you can have a privacy fence

that I was told. That's not my understanding.

Yes, sir. And so, when you consider a lot that isn't

on the golf course, did you guys consider whether or

not it fit with your overall plans there?

Yes, absolutely.

Okay.
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A.

A.

A.

A.

You know, you've got other neighbors around that, I

mean, that are in the immediate area.

What do you mean by that?

There's other neighbors around that may want one, and

the next thing you know, you've got a whole group here

that takes on an eight foot privacy fence, wooden

privacy fence.

MR. JONES: Excuse me, please, Your

Honor.

THE COURT: Yes, sir.

Now, I know that -- the question I have, I want you to

look at Page Fourteen (14) if you would. On Page

Fourteen (14) and actually on Page Fifteen (15) as

well. Look at Page Fifteen (15); do you have Page

Fifteen• (15) in front of you?

Yes.

Right at the top of the page there, do you see at the

beginning of Paragraph G, Paragraph G, it says,

"Specifications may be based by the Review Board upon

any grounds which is consistent with the objectives of

these Covenants"?

Hold on, please.

l. Are you looking at the top paragraph?

A. It starts with "Neither granted or denied"?

Yeah and go down to the first -- the first page there.
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A. Yeah, I've got it.

I'm sorry. That was my fault.

A.

A.

A.

A.

A.

Okay.

It says, "Refusal or approval of the plans, location

specification may be based by the Review Board upon

any ground which may be consistent with the objectives

of these Covenants including purely aesthetic

consideration so long as the ground is not arbitrary

or capricious." Do you understand that?

Yeah.

Okay. Now, when you were on the Board, when a reguest

was made to the Board, what did you guys do when it

cameto you; what did you do?

well, we just -- the first thing we did was

discuss it, just looked at it to see if it fit

the Covenants, and we talked about it and made

our decisions based on -- most of them was based

on the Covenants.

When you say the "Covenants, " the overall plan of

development?

The whole -- this whole thing, we'd read it.

Okay. So, in Lakewood Links, it wasn't just the golf

course lots, it was all of the lots in Lakewood Links?

Yeah.

Correct?
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A. Right.

A.

A.

A.

And you considered that?

Right.

Okay. Now, you have issued an Affidavit in this

case, and in that Affidavit, you said, "Wooden

fences frustrated the whole plan of development

for the entire subdivision."Do you remember

that?

Yes.

Why did you say "Wooden fences frustrated the whole

plan of development of the entire subdivision"?

Well, the first thing, after a year, I've never

seen one that looked good. And you can stain

them, you can paint them, you can do whatever on

them, they're not good. If you had to have a

wooden fence, I mean, had to have a privacy

fence, vinyl would look better but the wooden

ones just deteriorate sofast, and it just makes

the whole neighborhood look bad. And that was

our feeling.

MR. JONES: Your Honor, I have no

further questions of this witness. Thank

you very much.

THE COURT: Mr. McCabe, Cross-examine.

CROSS-EXAMINATION OF MR. JOHNSTON BY MR. MCCABE:
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Where do you live in Summerton?

A. I live down on the lake.

Do you live in a community?

A. No, I live on Club House Road.

Where did you work in Summerton?

A. I own a hose and equipment company: I do a lot of

industrial supply business.

Okay. Did you build a house in wyboo?

A. Yeah.

Did you have a dry-wall man come in there and fix

some of that dry-wall, a McCabe guy?

A. I had Lee -- Lee Hemingway.

I believe you did. How are you doing?

A.Good.How about you?

Q. I'm better than I deserve.

A. But, yeah, I built a house; Mike Griffin built it for
me. But that's not at Wyboo; that wasn't on the

Plantation.

So, did you build one on the lake?

A. Yeah. I built a new one in '15.

Oh, '15. It was longi before that.

A. I built another one; my parents built one right

by me in 2000.

Right.

A. My twin brother was a contractor.
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Yeah. What did you with your industrial business?

A.I sold it.

A.

A.

A.

Good for you.

And I quit; that was in '08.

Well, you look good.

Thanks.

Your hair has turned white since the last time.

Yeah, my hair has turned -- well, it hadn't turned

blue.

A.

A.

A.

A.

THE COURT: Are ya'll looking at me?

MR. JONES: You've got a head full

of hair. I wish I had it.

Mr. Johnston, I'm going to jump around a little

bit; all right?

All right.

You said you lived in Lakewood Links between 1994 and

2008; correct?

Right. Yeah.

You will have to answer because she can't pick it

up.

Yeah, I know.

I will definitely know what you're saying.

Yeah.

But will you pull that microphone back if you're going

to lean back?
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A. Oh, I'm sorry.

You can lean back; I don't care. You moved in in

1994?

A. Uh-huh (affirmative response).

Q. That is a yes?

A. 194 or '95, somewhere around in there; I think it was

194.

And what was your address?

A. 610 Torrey Pines.

And do you remember -- are you familiar with the

neighborhood itself, the layout?

A. Yeah.

Do you know where the Josey's live?

A. I know where Tidewater is.

Do you know the Josey's?

A. No.

Do you know any of the people on the Board now?

A. I know Gary Jones.

Is Mr. Jones a pretty good friend of yours?

A. Yeah.

l. Do you talk to him frequently?

A. Not real often. He owes me Fifty Dollars ($50).

I'll have to talk to him.

Did you call him before his deposition?

Not before his deposition, no.
LAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION, INC. VS.
JASON M. JOSEY AND APRIL W. JOSEY

1

2

4

Q.

e.

e.

Q.

e.

A.

313



Hearing held before the
Honorable Michael M. Jordan

Multi-Page™ Volume One
October 7 and 8, 2024

Page 104

1

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Did you talk to him afterwards?

A. Yeah.

You moved in in 1994, but you didn't start serving on

the Architectural Review Board in 1994, did you?

A. No.

When did you first serve on the Architectural Review

Board?

A. I think it was probably '98-ish, '97, '98-ish.

Did you serve contemporaneously with Mr. Kolb, Mack

Kolb?

A. He was one of the - he was the one that

basically was -- but I wasn't on the Board with

him, no.

So, you served on the Architectural Review Board

after?

A. After.

And so, after 2001 or later?

A. Right.

Does• that sound right?

A. Right.

And what was the last year that you served on the

Architectural Review Board for Lakewood Links?

A. Probably '07.

Okay.

A. And I'm kind of guessing at that because I think
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A.

A.

A.

A.

I wasstill on it or had just gotten off of it

when we moved.

Did you serve every year once you started

continuously from '01 to '08?

No, because I was on the -- I wasn't on the

Architectural -- I was the President of the

Association for a while. So, I guess you could

say that would be the Board.

Okay. And, you know, looking back at your

letter, which is Exhibit Number Seven, do you

have that in front of you?

I think so.

Mr. Jones asked you to read or he read it to you

the beginning of the third paragraph which starts

with, "It is important to note that although all

property ownersdo not belong to the Association,

all properties are subject to the architectural

review and property conditions." Do you see

that?

Uh-huh (affirmative response).

You lived in Lakewood Estates?

No. Lakewood Estates was not subject to our

Covenants.

Right. And so, that sentence can't mean that you were

saying that, even though everybody doesn't belong to
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the Lakewood Links Association, all property over

there is subject to the Architectural Review of

Lakewood Links, does it? The Lakewood Estates was not

subject to Architectural Review was it?

NO.

Maybe -- would it refresh your memory if you went back

to the 2003 time frame when people were trying to

restart an Associatioin?

Well, you know, I never knew the Associatiion

lapsed or whatever because these Covenants, we

always, even if it was lapsed - - was this built

-- was the fence built in 2003?

No, sir. It was after that.

Okay. When the fence was built, was the Association

back? Everything was good; right?

Well, we can't answer your questions.

Well, I---

I'msorry. You can't ask me questions; I'm not

beating you up.

Okay. Good. Well, I'm just wondering why we're going

back to 2003 or -- if the fence was built a few years

ago.

Well,I want you to clarify what this sentence means

because - --

A. okay. Okay.
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A.

A.

A.

A.

A.

A.

A.

-- my understanding was what you testified to was

that ---

Basically, what I think the sentence means is that if

you live in Lakewood Links, which is what these

Covenants cover, and you -- you need to go by these

Covenants.

Andthese Covenants, you're referring to the

Lakewood Links Covenants?

These Covenants right here (witness indicates).

Well, what did you mean when you said ---

Covenants.

-- "Although all property owners do not belong to the

Association"?

I can't tell you right off what I meant by that.

Could it mean that ---

Because if they don't live in Lakewood Links where

Tidewater is, they do belong to the Association.

So, do all of the lots in Tidewater belong ---

No. Part of the lots on Tidewater is in the old

section ---

Okay.

-- if I remember correctly.

Okay.

A. In fact, Henry Griffin lives on Tidewater on the --

no, he lives on Lakewood; in fact,
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A.

A.

A.

A.

Tidewater area, and he lives in the old part.

Well, it's been a long time ago.

Yeah, it has been.

It's been twenty (20) years ago. But when you moved

wrote this in 2007, you said, and to sort of keep this

-- I want to get you to answer this question.

All right.

You said, "Although, " - you said, "It is

important to note that although all property

owners do not belong to the Association, all

property ownersare subject to Architectural

Review and property conditions." And could you

have been referring to a situation that occurred

just a couple of years before this where it came

-- where the owners were going through a process

of restarting the Homeowners Association?

I could have; I don't know. I never knew it was

---

Very well.

I guess it was restarted when we started the -- when

we started the Association, the original -- we were in

a meeting and the owners said, "We have sold enough

lots,and so, we're going to turn the Association over

to ya'll. " And that was Ben Griffith and his brother,

Chris, but anyway, there was a group of them that
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owned it. And that's when we got involved.

Well, do you ---

A. I don't know. This could mean -- could it mean the

ones that hadn't paid their dues because, you know,

the dues were a Hundred Dollars ($100) a year, and we

had people that wanted to fight over a Hundred ($100).

Well, some people were saying that they weren't

members of this particular Association that ya'll

formed; were they?

A. Well, some of them were.

Okay.Because it was a different Association,

wasn't it?

A. Well, it was a different one compared to the original

one.

It was a different corporation?

A. A different corporation; yeah, new owners.

Right. And so, did you ever receive an Assignment

from the prior developers?

A. Not to my knowledge.

Did ya'll ever receive a document that said, "I hereby

assign and control all my rights to the Association"?

A. I would have to -- we would have to get with our

attorney then, and that was John Miles, and see if he

would have that; I can't tell you that far back

whether or not I ever received one of those.
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A.

A.

A.

A.

A.

A.

A.

Uh-huh (affirmative response).

That's been a long time ago. Man, I couldn't even

tell you whether or not you did sheetrock.

Well, that was years before that, actually, eight

years before that. So, I'm going to forgive you for

that. Did -- but do you recall if there were owners

that said -- this is a different corporation and it

wasn't assigned by a developer and we're not going to

do that?

I don't recall any of those issues.

Well, would it be helpful to see some old Minutes?

Some old Minutes?

Yes, sir.

Well, I guess it could, but ---

Did you -- I understood you served ---

I'm sorry.

Go ahead.

I cut you off; I'm sorry.

No. I'm done; go ahead.

Did you serve on the Board of Directors also?

I was on the I was the president of the

Association for a while and on the Architectural

Review Board. I served on the Architectural

Review Board for a while.
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What year were you the president?

A. I -- I can't tell you.

Was it 2006?

A. It could be.

Or was it 2007?

A. I don't know; I don't have any of that

documentation. I don't remember.

Is the Josey property located on the golf course?

A. I don't believe it is.

Is it located I guess at the lake?

A. Well, I don't believe it is.

Is it possible that their privacy fence located

on their property to block the view to the golf

course?

A. No, sir, I don't think it would.

Is it possible for a wooden fence on their property to

block the view of the lake?

A. No, sir, I don't think it does.

When you purchased your property in 1994, there were

privacy fences in Lakewood Links, weren't there?

A. In the old part

Those were in Lakewood Links?

A. Not that I know of.

well, ---

A. When I bought my lot, there wasn't -- I was like the
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A.

A.

A.

A.

A.

A.

A.

third house out there.

I see. Well, were there privacy fences in Lakewood

Links by 1999?

I don't know of any.

Were there ---

I know that we had several people that wanted to build

them, and then after we talked to them, they didn't.

They just didn't, you know, build a fence.

What about by 2000?

You -- I can't tell you.

What about by 2001?

Where -- I mean, I'm just trying. I don't know

what -- you're wanting to tell you on this lot

there was a fence -- man, I don't remember where

I was in 2001.

well, you---

That was twenty-three (23) years ago.

I understand.

The bottom line here is whether or not his fence fits

the Covenants for the property he purchased.

Right.

And so, I don't understand it; I mean, really, I

don't. I mean, I think you -- I don't know, Mr.

McCabe, but I think you're trying to push me up

to your previous job. But, you know, it's kind
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A.

of a no-brainer.

Well, ---

I don'tcare whether it's on a golf course or

it's on a pond, if it's not supposed to be there

-- what does the neighbors think about it. Have

you petitioned the neighbors?

You say that ---

Have you petitioned other people at the golf course;

do they want their property -- wooden -- eight foot

wooden fences on their neighbors?What does it do to

their property? I mean, that would be the questions

I'd be asking, not whether there was a fence in 2006

somewhere. I have no idea. I didn't go around taking

counts of fences. But I know, to my knowledge, we

never approved a wooden privacy fence the whole time

I was at Lakewood and our Association.

You don't ---

No more than we approved metal outbuildings.

Your testimony is, just to make sure I'm clear, that

between 2003 and 2008, that no wooden fences were

approved?

I'm telling you I don't recall us approving any

wooden fences between that period.

And do you know if wooden fences were approved

prior to that?
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NO.

Were there• any wooden fences installed within the

subdivision when you lived there?

Not to my knowlege.

None?

None, of my knowledge.

Okay.What about privacy fences, were there any

privacy fences installed when you lived out

there?

Well, wooden fences, I would consider a privacy

fence, would you not?

Well, I guess you could have a vinyl privacy fence;

right?

Right.

There were vinyl privacy fences installed while you

were out there, weren't there?

Not to my knowledge; not privacy, no.

No vinyl?

Not to my knowlege. Now, on the golf course -- now,

over here, (witness indicates area), I don't think so.

You know, that's been a long time.

I understand.

That's been a long time ago.

But the sign was definitely put up in 2003?

25 A. The sign was put up when we started that Association.
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I have a friend that lived in the old section because

I've seen that sign over there.

The old-- when you say "old section, " you mean?

A. I mean, the original Deschamps ---

Lakewood Links?

A. The whole Lakewood Links -- I mean, Lakewood

Estates.

Were there chain-link fences in ---

A. Not a chain-link fence.

Were there white picket fences?

A. I don't know.

Were there white vinyl fences?

A. I don't think so.

Okay. Did you testify that wooden fences were not

allowed in Lakewood Links?

A. Reading these Covenants, wooden fences are not

allowed; no privacy fences are allowed. Wooden,

steel, vinyl.

MR. MCCABE: May I approach the

witness?

THE COURT: Yes, sir.

I'm going to give you an orange Magic Marker of

Highlighter. Do you mind highlighting where

these Covenants say you can't have awooden

fence?
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A.

A.

MR. JONES: Your Honor, I would

ask that he use another document because

that ---

THE COURT: Hold on a second.

MR. JONES: -- is a document we used

for the witness to testify; it's not in

evidence, by the way.

MR. MCCABE: Well, there's a ---

THE COURT: All right. Hang on just

a second and let's find the ---

MR. JONES: David, there you go.

There you go. I'm handing him Plaintiff's

Exhibit Number One.

MR. JOHNSTON: I don't' know where

this --

All right.

I don't know where it is. Have ya'll got some time?

Yes.

Do you expect me to -- I mean, have you not read

this?

Yes.

A. Didn't Dickie just read about the privacy fences?

MR. JOHNSTON: (To Mr. Jones)Dickie,

do you remember where you read that?

THE COURT: Mr. Johnston, hold on just
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a second.

MR. JOHNSTON: I can't ask him questions,

can I?

THE COURT: No, you can't. And don't

get frustrated.

MR. JOHNSTON: Well, I am getting

frustrated.

THE COURT: Well, don't get frustrated.

MR. JOHNSTON: I'm stressed out too.

THE COURT: Don't get frustrated.

MR. JOHNSTON: Okay.

THE COURT: He's not trying to trick you

or trap you.

MR. JOHNSTON: Okay.

THE COURT: It's just the process we go

through.

MR. JOHNSTON: Okay.

A. Does it have to have "wooden" in it? I thought it

said, "No fence, wall, golf, pier, swimming pool, roof

exterior" -- would that work?

Sure. Anything you think applies.

A. Oh, I'm asking you. You're wanting this ---

Well, you specifically testified that the document

prohibits wooden fences. And I will represent to you

that I haven't found that in that document. Now, it
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is in the Conditions and Restrictions, but it's not in

the what the Plaintiffs call the 1988 Covenants. Now,

if you are informed that I am incorrect about that,

then I would kindly ask you to point that out.

Okay. Well, without me sitting here reading this

whole document, which I don't really want to have to

do and I don't think you want me to sit here and read

this whole document, but it can say -- but it does

say, "A fence has to be approved -- has to be

permitted to and approved by the Review Board." The

fence could be wooden, could be vinyl, could be --

anyway, I've got that word "fence" highlighted for

you.

And so, there isa provision in here about
Architectural approval. Are you aware of where in

this document, P-One, where it prohibits privacy

fences?

Not right out of my head, no, I'm not.

Would it surprise you to know that Mr. Kolb approved

several wooden fences?

It may.

Were you ---

Did you ask ---

MR. JOHNSTON: (To the Court) Can

I ask you?
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THE COURT: You can explain your

A.

A.

A.

answers.

MR. JOHNSTON: Okay.

THE COURT: If you don't know, you

just say, you know, -- I don't know.

But if you've Highlighted it, then you've

responded. Sometimes, the answer may

be all you have or the lawyer may or may

not be satisfied with it, but if it's all

you have, then that's kind of all there

is.

Well, when he asked me if Mr. Kolb approved, then he

had to be asked about it. Did this gentleman ask

about the privacy fence?

well, in fact, he did.

Was it approved?

He didn't get any response.

Pardon?

There was no response.

MR. MCCABE: Your Honor, may I

approach?

THE COURT: Yes, sir.

(Mr. McCabe looks through Exhibits)

Let the record reflect that on Page Fourteen (14) of

the Complaint, you Highlighted the word "Fence."
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Okay.

Do you think Lakewood Links is a nice neighborhood?

Yeah.

Would you hesitate to buy property there today?

Probably not.

I know you're happy in God's country, Clarendon

County, but -- do you recall whether there is a

provision in the Restrictive Covenants to require the

Architectural Review Board to respond within thirty

(30) days?

Not to my knowledge I don't, but I know we did.

And do you think that that is important?

I believe the people need to know what they can

do. And if a contractor wants to build a house,

they don't want to have to sit and wait on us.

When Donald Morris brings you a plan, a set of

plans, he wanted to know something now. Well,

not just him -- Herb Griffin or whoever• is

building it. And if somebody wanted to put up an

outbuilding or a fence,they want to know what

they can do. So, we responded quickly.

Do you recall that towards the end of the time period

that you lived there, that there were some meetings

and discussion about a rule that would prohibit wooden

fences?
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A. NO.We talked about it a lot of times. I don't

remember any meetings just specifically on that.

MR. MCCABE: Hold on one second,

please. Your Honor, may I approach?

5 THE COURT: Yes, sir.

6 MR. MCCABE: Your Honor, could we mark

this for illustrative purposes?

8 MR. JONES: Thank you.

THE COURT: Defendant's Exhibit Iwo for

10 I.D. Mr. Jones, did you see it?

MR. JONES: I've got it, Your Honor.

12 THE COURT: Okay.

13 MR. MCCABE: I've got an extra one. May

14 I approach?

15 THE COURT: Yes, sir.

16 (LAKEWOOD LINKS HOMEOWNERS' ASSOCIATION'S

17 MINUTES OF FEBRUARY, 2008 MARKED AS DEFENDANT'S

18 EXHIBIT IWO FOR I.D.).

19 MR. MCCABE: Thank you.

20 I am going to show you what is marked as D-Iwo; do you

21 recognize that document?

22 A. I guess that's the Minutes to a meeting we had in

23 February of 2008, which was sixteen (16) years

24 ago.

25 Okay. And so, were you still on the Board in 2008?
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A.

A.
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A.

Yes, sir. It states that I was the president, on

the first sheet.

Would you go to Page Three? You are looking at

Lakewood, it says, "Older section known as

Lakewood Estates"?

Uh-huh (affirmative response).

"Homeowners Association of Lakewood Links." This

goes back to that wording that may refresh your

memory. It says, "Lakewood Estates, only six

joined Lakewood Links Association out of the one

hundred and twenty (120) residents."Do you

recall what that was about?

No, not unless they had an option to join it.

Okay. And whenya'll first formed this

Association or restarted it, wasn't it voluntary?

I don't recall, no.

GO to the next section. It says, "Lakewood

Links. " It says "Lakewood Links Homeowners'

Association Board, " it says, "approved to divorce

Lakewood Estates." Did ya'll ever divorce

Lakewood Estates?

NO.

What does that mean?

I guess that just means that, really, they were there

a lot longer than we were. They were there first. We
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really had no control over what they did, but from a

certain point, if they wanted to join us, they could.

That's what I'm assuming this letter says. But again,

I refer back to-- that was fourteen (14) years ago.

Well, isn't there a provision of your Declaration that

says how you would enact or bring in new properties or

members; correct?

A. Is there one?

Yes, sir.

A. Again, like I said, I'd have to sit here and read

this.

Well, did ya'll propose that Lakewood Estates'

owners be annexed into the Lakewood Links?

A. That's what I'm reading right here.

Okay. It says, "Checks received from Lakewood

Estates' residents will be returned for nonmember area

residents." Do you know what that means?

A. Not really. If you read the next one, it says, "The

majority of the Lakewood Estates' residents prefer not

to be a member of the Lakewood Links." They don't

want to spend the money.

Well, I understand that.

A. And they don't want to have to go by the Covenants,

and I guess it was their choice.

Does that shed any light on this letter, what you
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meant in this letter?

A. Well, it could; it could.

Okay. And did you serve with Mr. Gene Ducom --

how do you pronounce his name?

A. You did good; it's Ducom.

I'm sorry. Say it again.

A. Ducom.

Ducom.

A. Mr. McCabe, can I ask you a question?

You answered that one.

THE COURT: If you need clarification

to a question -- it's only a format of the

lawyer asks and the witness answers. But

if you need clarification as to one of

his questions, you can certainly say -- I

don't understand.

MR. JOHNSTON: But, you know, he was

just asking me about ---

THE COURT: But if you see something

MR. JOHNSTON: Huh?

THE COURT: If you see something in

there that is relative that was previously

asked, then you can certainly ask. But

you certainly can't ---
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A.

about wooden fences. And in these Minutes,

it shows where one six foot wooden fence

and one vinyl fence, the families had to

remove the fences that were not approved

by the Architectural Review Board.

THE COURT: So, if you would use that

to clarify or add to your prior answer,

you certainly can about the fences.

Here's documentation that two families had been turned

down and a reminder to get ARB, Architectural Review

Board, approval before any improvements are attempted

on the property.

And do you recall the details of these two families

with the fences?

No. I do not. But in the report, there was two.

Okay.

MR. MCCABE: The Court's indulgence.

THE COURT: We can take a break. It's

3: 35, and so, we have been at it two and

one-half hours. Why don't we take fifteen

(15) minutes and then we will resume with

Cross-examination. The witness can step

down. Mr. Johnston, you are still under

oath, but while you are under oath, you

can't talk to anybody about your testimony.
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We will be in recess and everybody

will have the opportunity to use the rest-

room. We will take fifteen (15) minutes,

and we will start back about 3:40 -- that

will be 3:50. We will be in recess until

3:50.

(OFF THE RECORD FROM 3:35 UNTIL 3:50 P.M.).

THE COURT: All right. Mr. McCabe.

MR. MCCABE: Your Honor, at this time, I

would like to admit Exhibit Number Iwo into

evidence.

(MINUTES OF FEBRUARY 17, 2008 MEETING

MARKED AS DEFENDANT'S EXHIBIT NUMBER TWO

ADMITTED INTO EVIDENCE).

MR. JONES: Is that the February 17

Minutes?

MR. MCCABE: Yes.

MR. JONES: No objection, Your Honor.

THE COURT: Okay. Exhibit Iwo, formerly

for I.D. only, is admitted into evidence.

MR. MCCABE: And may I mark Exhibit

Number Three for illustrative purposes only

at this point?

LAKEWOOD LINKS PROPERTY OWNERS ASSOCIATION

LETTER DATED AUGUSTS 24, 2009 ADDRESSED TO
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"DEAR NEIGHBOR" FROM GENE DUCOM MARKED FOR I.D.

AS DEFENDANT'S EXHIBIT NUMBER THREE

THE COURT: Number Three for I.D.

EXAMINATION BY OF DAVID JOHNSTON MR. MCCABE CONTINUED:

I want to ask you -- you may maintain you weren't

there -- but would you take a look at this 2008 letter

and tell me if you recognize it? And it may save some

time if you look on the back. I'm just trying to

figure out if you were still in the community.

A.I moved in May of '08. This letter is dated

August of '09.

Okay.

A. I mean, of 2009.

Okay. So, if you will -- this is -- I will

represent to you this is a letter that went out

to the owners from the Board. Is -- did Gene

Ducom follow you as president of the Association?

A. (Witness pauses).

If you don't know, that's ---

A. I -- I can't answer that; I know this letter is dated

after I left.

Okay. But you were still there in 2006; correct?

A. Right.

Will you turn to the last page, the section that is

circled?
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MR. JONES: I- - -

THE COURT: Yes, sir, Dickie.

MR. JONES:That is a letter that was

penned by somebody else, and Mr. Johnston

said he was not there in 2009.

MR. JOHNSTON: No.

MR. JONES: It's got to be hearsay. This

document did not -- is not reflecting on a

document that's hearsay, and secondly, the

document, if Mr. Mccabe wants to put it in,

it has to come in through somebody else,

preferable Mr. Ducom, but not through Mr.

Johnston.

THE COURT: Mr. Mccabe, all right and so,

you marked it for I.D.; This witness didn't

write it physically. He was certainly living

in the area in the 2006 time frame. But what

is the purpose of the document; are you trying

to trigger his recollection and memory or what?

MR. MCCABE: Yes, sir. And I don't

need to offer this through Mr. Johnston.

THE COURT: Okay. So, on that basis, I'm

going to overrule the objection and allow

him to -- either he knows -- either it refreshes

or it doesn't refresh, but he doesn't -- he
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A.

A.

A.

A.

cannot authenticate the document and so, it's

not being offered. But Mr. Johnston, you can

-- does that Highlighted section trigger any

recollection on your part or can you answer

that in the prior question? Or either you can't

answer it.

I was going to ask you if you recall if there was a

vote in 2006 at an annual meeting or a members'

meeting to ban six foot high wooden or vinyl fences?

I don't recall that.

I'm sorry?

I do not recall that meeting.

You do not recall. Okay. Do you recall voting

or having any kind of meeting to vote on fences

or changing the rules on fences?

No. I don't recall having covered it. It was

basically covered in the Covenants.

Okay. Can you recall the result of any

discussions during your tenure about the lack of

power?

No, sir.

Okay.

MR. MCCABE: Thank you.Appreciate

it.

MR. JOHNSTON: Yes, sir.
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THE COURT: Redirect?

MR. JONES: Yes. Thank you, Your Honor.

REDIRECT EXAMINATION OF MR. JOHNSTON BY MR. JONES:

A.

A.

Let me ask you some questions about when somebody

came before your committee or the Architectural

Review Board, what you guys considered. When

somebody came I'll say for a wooden fence, okay,

I want you to turn to Page Fifteen (15) of those

Minutes in that notebook there. And it's Section

-- Page Fifteen (15), Section-- excuse me,

please -- let's go first with Page Twelve (12);

I'm sorry. Let's go to Page Twelve (12) first.

Look at Section Iwo that is on Page -- Section

Two and then underneath that is Iwo (A); do you

see that on Page Iwelve (12)?

Yeah.

And you recall I read this during your testimony

already, when you or when a fence was placed

before you guys, before the Board, the

Architectural Review Board, did each of you

consider the fence whether it would fit in with

the harmonious design?

Oh, yes.

And did you look at the building plans, what

material it was made out of?
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A. I would have to say yes because we allowed some chain-

link fences, four foot tall chain-link fences.

okay. And then -- and by the way, the wooden

fences, you have already testified about wooden

fences as to why, but why didn't you -- why

didn't -- why were you not in favor of wooden

fences while you were on the Architectural Review

Board?

A. well, the appearance of them for one thing was a major

factor, and the fact that it would block the view from

neighbors.

And by the way, you see -- you see this Exhibit Number

Three that I've talked about; it's on a cul-de-sac?

A.Right.

And was the view of the neighbors, whether they

live on a golf course or not, was the view of the

neighbors taken into consideration?

A. Do I think they were?

Yes.

A. I don't think they were.

Okay.

A. I mean, what does the neighbor think when she looks

out her back -- the kitchen window, cooking, and she

sees a privacy fence?

l. So, does the fact that that's not on a golf course
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seem---

A. That doesn't have anything to do with it.

Say that again.

A. I don't think that has anything to do with it.

And why not?

A.

A.

Because if you let one person do it that's not on

the golf course but in the Association, in the

community, then you're going to have to let the

guy on the golf course do it.

Okay.

And all of them.

Look at Page -- I've already talked to you about Page

Fifteen (15), but 100k at Page Iwelve (12), and I want

you to look at Part Iwo, Article One, Section Iwo, and

just see -- you see on Page Iwelve, it starts ---

MR. MCCABE: Your Honor, ---

THE COURT: Hang on just a second.

Hold on just a second, Dickie.

MR. MCCABE: Is he going to ask -- is

he going to speak within the confines of the

Cross on Redirect or is this -- we do it all

over again?

THE COURT: No, we're not planning on

doing it all over again. Mr. Jones, his

objection is, it's outside the scope of
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Cross. Of course, the Cross was pretty

broad, but if it's outside the scope of

Cross, then tell me what the ---

MR. JONES: Yes.

THE COURT: -- tell me what the

objection is.

MR. JONES: Your Honor, in the By-laws

and Covenants, these (counsel indicates),

they set out criteria that the Board uses

to consider it, and I'm going through the

criteria.

THE COURT: Okay.

MR. JONES: He asked about wooden fences,

and I'm going through the criteria and the

location of the criteria in the Covenants so

that it's a matter of record and so the Court

can be pointed directly to the criteria and

sections that are to be considered and weighed

because there's no objective standard. That's

what I'm asking about. And we have evidence

in there that there's no objective standards.

THE COURT: I see -- I'm looking at my

notes. Mr. McCabe asked about using lots and

privacy fences and then wooden fences. So,

Mr. Mccabe, is his next question outside the
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scope of Cross,I mean, as far as -- it's

hard for me to tell exactly what we didn't

cover or what we went over in Cross and

whether or not it's related. And so, tell me

again your objection, tell me again, you

know, what -- the area you want to cover.

Are you saying it was not within the scope

of Cross or are you saying you covered it

in Cross or are we restarting going through

the ---

MR. JONES: No, no. I think he covered

it in Cross; he talked about whether or not

there was -- it was an automatic -- I'm

using -- I'm paraphrasing.

THE COURT: Right.

MR. JONES: He asked Mr. Johnston whether

it was automatically turned down on what the

process was.

THE COURT: Right.

MR. JONES: And I'm asking

THE COURT: And he was saying he never

approved wooden fences, don't recall any

wooden fences, none were installed during

then, some chain-link fences, not white

picket fences, not white vinyl fences, not
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- and so, that was on Cross. But are you

asking him to go through the design criteria?

I don't remember him asking about design

criteria, and I think we did go through that

in Direct though.

MR. JONES: Your Honor, I -- what I am

trying to do is say that he -- that these

criteria, I am asking him whether they

considered that. This is the deliberative

process they went through to try to avoid

de facto arguments and Summary Judgment

Motions, if not de facto Amendments. What

they are doing is they went by the By-laws

and the Covenants and they went through the

Covenants and they considered these things

and weighed all of them, and I'm asking him

what those provisions are and did they

weigh them.

THE COURT: I don't know that he -- I

mean, I remember that from your Direct, but

I don't know that he covered that in Cross,

and he's saying you're limited to in Redirect,

not rebuilding the case but going through

what he went through on Cross. I'm going

to sustain that objection.
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