From: Mark Nunnally

To: Court Of Appeals Filings

Cc: Chad Burgess; Brook.Dangerfield@brockandscott.com; Clark Dawson; Kevin.Brown@brockandscott.com; Tim
Nunally

Subject: Subject: 2026-001103 - Record on Appeal - Email 04 of 11 - Vol 1 Part 04/05; Vol 1 Part 05/05

Date: Tuesday, October 27, 2026 11:38:25 PM

Attachments: ROA 2026-001103 Vol 01 Part 050f05.pdf

ROA 2026-001103 Vol 01 Part 040f05.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Clerk of Court:

Please file the attached PDF portion(s) of Appellants’ Record on Appeal in Appellate Case
No. 2026-001103, The Bank of New York Mellon v. Nunally, arising from Lexington County
Case No. 2024-CP-32-01094.

This message is one of 11 numbered emails collectively transmitting all five volumes, record
pages R. 1-2189. Each subject line identifies the attached volume(s) and transmission part(s).
The division into email parts preserves the pages and pagination of the five-volume record.

A bound five-volume set was mailed to Respondent’s counsel on October 27, 2026, and a
separate bound set was mailed to the Court that day. Mr. Burgess is copied on these emails to
receive courtesy electronic copies. The signed Certificate of Service accompanies email 11 of
11.

Please acknowledge receipt of the complete submission and advise if any attachment is
missing or unreadable.

Respectfully,

s/ Mark Anthony Nunnally

Appellant, individually and pro se
3151 Mt Zion Road, Apartment 10309
Stockbridge, GA 30281

404-980-4488

markanunnally@gmail.com

PDF attachment bytes: 12,314,689
ROA 2026-001103 Vol 01 Part 040f05.pdf | original Vol 1 PDF pages 268-472
ROA 2026-001103 Vol 01 Part 050f05.pdf | original Vol 1 PDF pages 473-484
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Exhibit “B” 1/30/2004 NovaStar Home Mortgage, Inc. Promissory Note

on Light Green Pastel Paper
October 6, 2025
Exhibit “B” is entered into the Record
e to provide a visual or physical representation of Authenticated Evidentiary fact(s).
o isa true and accurate copy of the original.
« is being offered into the Record to prove the purpose of Exhibit “B”.

» No party objects to the admission of this Exhibit B into evidence for and on the Record.
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LOAN #: 03-R37223
MIN: 100080190020066015

NOTE
JANUARY 30, 2004 CLEVELAND, OHIO
[Pate] [City] [State]

1759 WILLOW CREEK DRIVE, COLUMBIA, SC 29212
[Property Address]

1. BORROWER'S PROMISE TO PAY
In retumn for a loan that | have received, | promise te pay U8,  $121,500.00 (this amount is called “Principal”),
plus interest, to the order of the Lender, The Lenderis NOVASTAR HOME MORTGRGE, INC., A CORPORATION.

I will make all payments under this Note in the form of cash, check or money order.
| understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who
is entitled to receive payments under this Note is called the “Note Helder.”

2. INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. | wilt pay interest at a
yearly rate of 6.990%.

The intetest rate required by this Section 2 is the rate [ will pay both before and after any default described in Section
6(B} of this Note. '

3. PAYMENTS

(A) Time and Place of Payments

| will pay principal and interest by making a payment every menth,

| will make my monthly payment on the 1sT  day of each month beginningen MARCH 1, 2004.
1 will make these payments every month until | have paid all ofthe principal and interest and any other charges deseribed
below that | may owe under this Note. Each manthly payment will be applied as of its scheduled due date and will be
applied to Interest before Principal. If, on FEBRUARY 1, 2024, | still owe amounts under this Note, | will
pay those amounts in full en that date, which is called the “Maturity Date.”

[ will make my monthly payments at

P.O, BOX 808911

KANSAS CITY, MO 64184-3911

or at a different place if required by the Note Holder.
{B) Amount of Monthly Payments
My monthly payment will be in the amount of U.S, 5941, 26,

4. BORROWER’S RIGHT TO PREPAY

| have tha right to make payments of Principal at any time before they are due. A payment of Principal only is known
as a “Prepayment.” When I make a Prepayment, I will tell the Note Holder inwriting that | am deing so. | may not designate
a payment as a Prepayment if | have not made all the monthly payments due under the Note.

I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder will
use my Prepayments to reduce the amount of Principal that | owe under this Note. However, the Note Holder may apply
my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my Prepayment to
reduce the Principal amount of the Note. If | make a partial Prepayment, there will be no changes in the due date orin
the amount of my monthly payment unless the Note Holder agrees in writing to those changes.

5. LOAN CHARGES

It a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest
or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: {a} any
such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and {b) any
sums already collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose
to make this refund by reducing the Principal | awe under this Note or by making a direct payment to me. If a refund
reduces Princlpal, the reduction will be treated as a partial Prepayment,

6. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overdue Payments )

If the Note Holder has not received the full amount of any monthly payment by the end of 15 calendar
days after the date it is due, | will pay a [ate charge to the Note Holder, The amount of the charge will be 5.000%
of my overdue payment of principal and interest. | will pay this late charge premptly butonly once on each late paymant.






LOAN #: 03-A37223
(E) Payment of Note Holder's Costs and Expenses
1f the Note Holder has required me to pay Immediately in full as described above, the Note Holder will have the right
to be paid back by me for all of its costs and expenses In enforcing this Nete to the extent not prohibited by applicable
law. Those expenses include, for example, reasconable attorneys’ fees.

7. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be given
by delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if | give
the Note Holder a notice of my different address,

Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first
class mail to the Note Helder at the address stated in Section 3(A) akove or at a different address if | am given a notice
of that different address,

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully and personally abligated to keep all of the promises
made in this Note, including the promise to pay the full amount owed. Any person who Is a guarantar, surety or endorser
of this Note is also obligated to do these things. Any person who takes over these obligations, including the obligations
of a guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in this Note, The Note
Holder may enforce its rights under this Note against each person individually or against all of us together. This means
that any one of us may be required to pay all of the amounts owed under this Note, .

9. WAIVERS

| and any other person whe has obligations under this Note waive the rights of Presentment and Notice of Dishonor.
“Presentment” means the right to require the Note Holder to demand payment of amounts due. “Notice of Dishonor”
means the right to require the Note Helder to give nofice to other persons that amounts due have not been paid.

10. UNIFORM SECURED NOTE
This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given
to the Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed {the "Security Instrument”), dated the
same date as this Note, protects the Note Holder from possible losses which might result if | do not keep the promises
which | make in this Note. That Security Instrument describes how and underwhat conditions | may be required to make
immediate payment in full of all amounts | cwe under this Note. Some of those conditions are described as follows:
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a
natural person and a beneficlal interestin Borrower is sold or fransferred) without Lender's prior written consent,
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this
option shall not be exercised by Lender if stch exercise is prohibited by Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide
a period of not less than 30 days from the date the notice is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security Instrument, f Borrower fails to pay these sums prior tothe

expiration of this peried, Lender may invoke any remedies permitted by this Security Instrument without further
notice or demand on Borrower,

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED |
&‘ N‘%_{ {Seal) ,\ .

CARL A RUHALLY

SBIER OfF: _
256 ek, as Trustpee
e W%E.

R. 475






ALLONGE

This Allonge is to be made a part of the Note:

Dated: January 30, 2004

Borrower: Carl A, Nunally

Property Address: 1759 Willow Creek Drive, Columbia, SC 29212
Original Lender: Novastar Home Mortgage, Inc., A Virginia Corporation

Loan #: 03-A37223

Loan Amount: $ 121,500.00

Interest Rate: 6.990 %

Maturity Date: February 1, 2024

Pay to the Order of:

Novastar Mortgage Inc., A Virginia Corporation
JPMorgan Chase Bank, as Trustee™

Without Recourse:

Novastar Home Mortgage, Inc., A Virginia Corporation

By: %)\

Shannon Skonieczka
Assistant Secretary

* JpMargan Chase Bank, as Trustee of the I_luvaStsrh
Mortzage Funding Trust, Series 20041, Telitl-ri.g”tlil:ae
NovaStar Home Eauity Lozp prentMmatmd AeE
Seplan "TAA

i
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Loan # 0071322440

ALLONGE TO NOTE

This endorsement is a permanent part of the Note in the amount of $121,500.00.

NOTE DATE: 01/30/2004

BORROWER NAME: CARL A NUNALLY

PROPERTY: 1759 WILLOW CREEK DRIVE, COLUMBIA, SC 29212

PAY TO THE ORDER OF:

WITHOUT RECOURSE:

JPMORGAN CHASE BANK N.A. F/K/A JFMORGAN CHASE BANK, AS TRUSTEE OF
THE NOVASTAR MORTGAGE FUNDING TRUST, SERIES 2004-1 RELATING TO THE
NOVASTAR HOME EQUITY LOAN ASSET-BACKED CERTIFICATES SERIES 2004-1

et LS,

Signer: Katlfy Tyler
Title: Viee President

R. 477





Exhibit “C” 2/20/2004 NovaStar Home Mortgage, Inc. Mortgage Light Yellow Pastel Paper
QOctober 6, 2025
Exhibit “C” is entered into the Record
» to provide a visual or physical representation of Authenticated Evidentiary fact(s).
e isatrue and accurate copy of the original.
» is being offered into the Record to prove the purpose of Exhibit “C”.

s No party objects to the admission of this Exhibit C into evidence for and on the Record.

R. 478
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,Rfter Recording Return To: Lelinaton County R0D Debra H. Gunter
HOVASTKR MORTGAGE, INC. MORTGAGE Bk:Pg 9841:4

ATTH: COLIATER?L COIEIROL
‘6200 OLK TREE BLVD. 3RD FLOOR
CLEVELAND, OH 44131

—

This instrument was prepared by: ‘ . @\y \-0%

Title Order No.: NUNALLY
Escrow No.i: NHUNALLY
LOBRN #: 03-A37223

[Space Above This Lina For Recording Data]

MORTGAGE

| MIN 100080150020066015

DEFINITIONS

Waords used in multiple sections of this document are defined below and otherwords are defined in Sections 3, 11, 13,
18, 20 and 21, Certain rules regarding the usage of words used In this document are also provided in Section 186.
(A) “Security Instrument” means this document, which is dated JANUARY 30, 2004, together with
all Riders to this decument.

(B) "Borrowar” is CARL A. RUNALLY AND FRANKIE L. NUNALLY.

Borrower is the mortgagor under this Security Instrument.

(C) “MERS” is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting sclely as
ancmines for Lender and Lender's successors and assigns. MERS Is the baneficlary under this Securlty Instrument.
MERS is organized and existing under the laws of Delaware, and has an address and telephone number of P.O, Box
2026, Flint, Michigan 48501-2028, tel. (888) 678-MERS.

(D) “Lender” is NOVASTAR HOME MORTGAGE, INC..

Lender{s a CORPORATION, organized and existing under the [aws of
THE STATE OF VIRGINIA. Lender's address is 104 ROBIN ROAD,
LEXINGTON, SC 29073.

Lender is the mortgagee under this Security Instrument.

(E) “Note” means the promissory note signed by Borrower and dated JANUARY 30, 2004. The Note
states that Baorrower owes Lender #*#%*+ONE HUKDRED TWENTY ONE THOUSAND FIVE HURDRED AND NO/100
PR S 2 1 2 2 22 E 2 XX X R RS2 S A AL AR AL AA LA ALt Dollars (U.S_ $121,500,00 }
plus Interest, Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later
than FEBRUARY 1, 2024.

(F) “Property” means the preperty thatis described below under the heading “Transter of Rights in the Property.”
(G) “Loan™ means the debt evidenced hy the Note, plus interest, any prepayment charges and late charges due under :
the Note, and all sums due under this Security Instrument, plus interest. !
(H) “Riders” means all Riders to this Security Instrument that are executed by Borrower, The following Riders are to be I
executed by Borrower [check box as applicable]: J

[JAdjustable Rate Rider Condominium Rider {TJsecond Home Rider

[y I O TP T || DT I I TEC PR W PERIRRE . LD PR I P NPy T S “F
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o . LORN #: 03-A37223
(J) “Community Assoclation Dues, Feas, and Assessments” means all dues, fees, assessments and other charges
that are [mposed on Borrower or the Property by a condominium association, homeowners association or similar
organization.
(K) “Electronic Funds Transfer” means any transfer of funds, other than a transaction originated by check, drait, or
similar paperinstrument, which is initiated throligh an electrenic terminal, telephonic instrument, computer, or magnetic
tape so as to order, instruct, or authorize a financial institution to dehit or credit an account, Such term includes, butis
not [imited to, paint-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire
transfers, and automated cleatinghouse transfers.
(L) “Escrow Items” means those items that are desciibed in Section 3.
(M) “MIscellaneous Proceeds” means any compensation, settlement, award of damages, ar proceeds paid by any
third party {other than insurance proceeds pald under the coverages described in Section 5) for: (i) damage to, or
destruction of, the Property; (i) condemnation or other taking of all or any part of the Property; {li) conveyance in lieu
of condemnation; or (iv) mistepresentations of, or cmissions as to, the value andfor condition of the Property.
(N) “Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the Loan.
(0) “Perladic Payment” means the regularly scheduled amount due for (j) principal and interest under the Note, plus
(i) any amounts under Section 3 of this Security Instrument,
(P) “RESPA” means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 ot seq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500}, as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject matter. As used in this Security Instrument, "RESPA”
refers to all requirements and restrictions that are imposed in regard to a “federally related mortgage loan” even if the
Loan does not qualify as a “federally related mortgage loan” under RESPA.
{Q) “Successor In Interest of Borrower” means any party that has taken title to the Property, whether or not that party
has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY .

This Security Instrument secures to Lender: (i) the repayment ot the Loan, and all renewals, extensions and modifications
of the Note; and (ij) the performance of Borrower's covenants and agreements under this Security Instrument and the Note,
For this purpese, Borrower does hereby mortgage, grantand convey to MERS (solely as nominee for Lender and Lender’s
successors and assigns) and to the successors and assigns of MERS the following d escribed property located in the
COUNTX . [Type of Recording Jurisdiction] of LEXINGTON

[Marna of Recording Jurlsdiction]:

SFE LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF. (STATE:

SOUTH CAROLINA, COUNTY: LEXINGTON) ’

APH #: 002734-01-003

which currently has the address of 1759 WILLOW CREEK DRIVE, COLUMBIA,
{Street] [City|
South Carolina 29212 ("Property Address”}r
[Zlp Cods]

TO HAVE AND TO HOLD this property unto MERS (solely as nominee for Lender and Lender's successors and
assigns) and to the successors and assigns of MERS, forever, together with ail the improvements now or hereafter
erected on the preperty, and all easements, appurtenances, and fixtures now or hereatfter a part of the property. All
replacements and additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the “Property.” Borrower understands and agrees that MERS holds only legal fitle to the interests
granted by Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for
Lender and Lendet’s successors and assigns} has the right: to exercise any or all of those interests, inciuding, but not
limited to, the right to foreclose and sell the Property; and to take any action required of Lender including, but not limited
to, releasing and canceling this Security Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant
and convey the Property and thatthe Propertyis unencumbered, exceptforencumbrances ofrecord. Borrowerwarrants
and will defend generally thetitls to the Property against all claims and demands, subject to any encumbrances of record,

















STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT

)
COUNTY OF LEXINGTON

1, l\ ,l’l(,u' LPJ\Q, 'I-L 7[)5:?]3’[’) » Notary Public, a notary for the State of South
Carolina do hereby certify that

.'ﬁp\ (:.‘Hf\\/ J\L_JJ\IA 1/ .
as Personal Representative(s) of the Estate of CARL ALVAN NUNALLY, SR., personally
appeared before me this day and acknowledged the due execution of the foregoing Deed of

Distribution.

Witness my hand and seal this the day of _ M/ Zs™> 2023

s

L'I’ o T

/\ "__iSign, ture of Notary Punlic}
}ﬁ/ Leike g :

(Print name of Notary Publ-ia
Notary Public for State of ~ Yl ( redq0-

My Commission Expires: |/ gz@g O

FORM #400ES (1/2016) Page 3 of 3

R. 266
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6/4/25, 10:17 AM Property Search: 00273401003
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OPS

<- Back to County Website Lexington County Cnline Property Search

Taxinfo | PropertyInfo | Mobile Homelinfo | AssessmentNotice | Sales/Deed Info

Back TMS Details

TMS Information
Last Updated: 06/04/2025
Note: Residential and commercial building data is limited to the first improvement only.
Property Information
™S 00273401003 Show Map Print
Tax Year: 2023
Owner: NUNALLY, CARL A & FRANKIE L
Address: 1759 WILLOW CREEK DR COLUMBIA SC 29212
Property Address: 1759 WILLOW CREEK DRIVE
Legal Description: MURRAYWOOD PHASE 1l LOT 283 BLK W
Deed Book Page: 21075-5539
Plat: 262-70
Land Use Code: 1001:RESIDENTIAL - IMPROVED
Tax District: 5FD
Assessment information Resid. Buiiding Information
Lots: 1 Above Grade SFLA 1928
Acreage: 0.000 Unfinished Area 0
Taxable Land: 26932 Year Built 1976
Taxable Building: 91525 Bedrooms 3
Assessment Land: 1620 Full Baths 2
Assessment Building: 5491 Half Baths 1
Total Taxable Value 118457 Heating/Cooling HT AND AIR
Homestead Exempt: No
Legal Resident: No
Commercial Building Information

Square Footage

hitps:Hwww.lex-co.com/PropSearch/#fproperty?owner=NU NALLY&seq=1&tm=00273401003&ty=2023 1/2





6/4/25, 10:17 AM ‘ Property Search; 00273401003

Commercial Building Information

Year Built ‘
Saie Information
Sale Date Seller Buyer Price | BK-PG
12/18/2023 NUNALLY, FRANKIE L & TIMOTHY NUNALLY, FRANKIE L & TIMOTHY 1 21086-
ALLEN & MARK ANTHONY ALLEN & MARK ANTHONY 3245
NUNALLY, FRANKIE L & TIMOTHY 21073-
05/30/2023 | NUNALLY CARL A & FRANKIE L ALLEN & MARK ANTHONY 1 1408
NUNALLY, FRANKIE L. & TIMOTHY 21075-
05/30/2022 |[NUNALLY CARL A & FRANKIE L ALLEN & MARK ANTHONY 1 5539
08/08/1994{FROST DANE C& TERRI L NUNALLY CARL A & FRANKIE L 100685|5145-097
12/01/1992|LONG JB & BB FROSTDC&TL 94900 (2590-144
03/01/1988{PLYLER | D LONGJB&BB 85000 |1061-220

©2025 Lexington County. All rights reserved.
Give Us Your Feedback

R. 268
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Exhibit Q

Affidavit of Acknowledgment and Acceptance of Deed
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AFFIDAVIT OF ACKNOWLEDGEMENT
AND ACCEPTANCE OF DEED

We, Mark Anthony Nunnally and Timothy Allen Nunally the living men, in the capacity of Mark
Anthony Nunnally and Timothy Allen Nunally are recorded as #hesthe Grantee on the DEED for
the Real Property described as:

Located: : 1759 Willow Creek Drive Columbia, 5C
tat 34.066370 Long:-81.184940

ALL THAT CERTAIN PIECE, PARCEL, or lot of land, with the improvements thereon, situated, lying and being in
the County of Lexington, State of South Carolina, the same being shown and designated as Lot No. 283, Block
W on plat of Murraywood Il by Heaner Engineering Co., dated October 27,1972, revised July 1, 1975 and
recorded in the Office of the RMC for Lexington County in Plat Book 139-G at page 23; Also being shown and
delineated on a plat prepared for Dana C. Frost and Terri L. Frost by Belter & Associates, Inc., dated 611411993
and recorded in the Office of the RMC for Lexingtan County in Plat Book 262 at Page 070. Reference being
made to said plat which is incorporated herein by reference for a more accurate and complete description ; all
measurements being a little more or less.

This being identical property conveyed to the Mortgzgors by Deed of Dana C. Frost and Teirri L. Frost dated
August 8, L994 and recorded simultaneously herewith in Deed Book 5145 at Page 97.

—

The Real Property commonly known as 1759 Willow Creek Drive, Columbia, SC is on the
attached original Deed filed and recorded on August 10, 1994 which lacked our

acknowledgement and acceptance of said Deed.

Itis our free will, act, and deed, to acknowledge on and for the public record of our accebtance
of the Deed in Fee- Simple and lawful ownership of the above described Real Property in Fee-
Simple as recorded in Deed Book 5145 at Page 97, Lexington County, South Carolina and the
lawful ownership of the Real Property under the terms of the Deed. Our acceptance of the Deed

and lawful ownership of the Real Property are under the terms of the Deed with all rights

reserved. .
K
2023044622 BK: 21086 PG: 3245 - 3247 3 PGS
R E C El V E D :::ngzrgo Cnty: $0.00 State: 50.02—;)
:07:19 PM .
DEC 1 8 2073 Eleégrllzel.réglﬁﬁuagu(gn}l’;, sC e Q‘“’" 3/
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All of our other Real Property and interest attached to this Real Property are to be immediately

returned to us.

This our free wil d, under our hand and seal;

Mark- Anthony; Nunnally Without Recourse

% U
Timothy- Allen; Nunally Without Recourse

JOUNSY

Thirg*Party Witness

R. 271





State of South Carolina,
County of A ~fd el ss.

T :
On this / day of December 2023, before me the subscribers,
DWA\'/MQ )06 Cc ‘I personally appeared Mark- Anthony; Nunnally and Timothy-

Allen; Nunally, to me known to be the living men described in and who executed the foregoing
affidavit and acknowledged before me that they executed the same as their free will, act, and

deed.

@(,um; o [0
7 e

(signature of Notary Public)

Notary Public, State of South Carolina Stamp/ Seal

My commission expires: _{ 01 A ‘ 209(

R. 272
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Exhibit Q

Bank of New York Mellon Assignment of Mortgage
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R. 275
When Recorded Relum To:
PINI Mortgage
C/O Nationwide Title Clearing, LLC
2100 Ah. 19 North
Palm Harbor, FL 34683
O JECTE L BT T
2023035209 BK: 21076 PG: 4337 - 3337 1 PGS
MORTGAGE ASST
Rec: §17.00 an&;(:(:ﬂq’ A:‘tare: SD.O{L—,)
SRR e Gy
ASSIGNMENT OF MORTGAGE

CORRECTIVE ASSIGNMENT OF MORTGAGE: TO CORRECT MORTGAGE RECQORDING
WCE ORIGINAL ASSIGNMENT OF MORTGAGE RECORDED ON 077282023 IN BK: 21067

FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby acknowledﬁcd. the
undersigned, MORTGAGE ELECTRONIC REGISTRATION "SYSTEMS, INC. (’"MERS®™),
MOR'I%AGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND
ASSIGNS, (ASSIGNOR), (MERS Address: P.O, Box 2026, Fiint, Michigan 48501-2026) by these presents
docs convey, grant, assign, transfer and set over the described Mortgage with all licas, end auhrign.s ue or to
become due thereon to BANK OF NEW YORK MELLON, F/K/A THE BANK OF YORK AS
SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, N.A. AS TRUSTEE FOR NOVASTAR
MORTGAGE FUNDING TRUST, SERIES 2004-1, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2004-1, WHOSE ADDRESS IS C/0 PHH MORTGAGE
CORFORATION, 5720 PREMIER PARK DRIVE, WEST PALM BEACH, FL, 33407, ITS SUCCESSORS
AND ASSIGNS, (ASSIGNEE).

Said Mortgage daled 017302004, made by CARL A. NUNALLY AND FRANKIE L. NUNALLY to
MORTGAGE ELECTRONIC REGESTRATION SYSTEMS, INC., AS MORTGAGEE, AS NOMINEE
FOR NOVASTAR HOME MORTGAGE, INC, ITS SUCCESSORS AND ASSIGNS and recorded
02/28/2004 in the Recorder or Registrar of Deeds of LEXINGTON County, South Carolina in Book 9041 and

Dated on iéiﬂ{)ﬂ MM/DD/YYYY)
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS"), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., 175 SUCCESSORS AND ASSIGNS

L4
Signed and Acknowledged
By: 4t in the Presence of:

Mackenzie Eichen
VICE PRESIDENT
All persons whose signatures appear above have qualified WM
authority to sign and have reviewed this document and Angela Favao
supporting documentation prier to signing. Witness |
Lauren Astle
Witness 2

STATE OFFLORIDA COUNTY OF PINELLAS

The foregoing instryment knowledged before n.: by means of [X] physical presence or [ ] enline
fotarization on _“?J 023 (MM/DD/YYYY), by Mackenzie Eichen as VICE PRESIDENT

of MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. {""MERS'"), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS, who, as
such VICE PRESIDENT being authurized to do so, exccuted the foregoing instrument for the purposes therein
containeh He/she/they is (are) personally known

wue,  JULIE MARTENS
#°4%. NOTARY PUBLIC

i STATE OF FLORIDA
atary Public - STATE OF FLORIDA COMM# HH 243030
Commission expires: 05/22/2026 EXPIRES: MAY 22, 2028

llszc;:gan:g Requesicd By: PHH Mortgage, C/O Nationwide Title Clearing, LLC 2100 AN, 19 North, Patm Harbor,
PHHOZ 438983506 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS)

OCWEN-NVLER (RN) MIN 100080190020066015 MERS PIIONE 1.888-679-6377 MERS Mailing Address:
P.0. Box 2026, Flint, MI 48501-2026 DOCR T142309-04:00:20 [C-1] FRMSC!

S OO TR A

*D0102524191*

0CT 03 2023
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CO1EA61 Bks 5145 Pgs 0097 _.
. ¥
DEED ¥
(RTEIE e, e
'STATE OF SOUTH CAROLIMA ) . befallihl Rrmate ¥
B 5 COUNTY OF LEXINGTON )} : 'mé%%g“" }_f
. C . Bl . FIOW ALL NEN BY THESE PRESENTS: That GANE ¢, FROST AND TERRI
' o ~ B 7 L. YRQST, (hersinafter called.Agrantor) (Lor and. éin consideration s
oo Hundrad Thdusand slx"hunafed’ asgnby e iyor * SLLRREES AE 4R Nang 4
- at & orse [T [ 8 sants, by CARL A.

Wi

E:TNM&! AND FRANKIS L. HAWALLY of SOUTH CAROLINA (hersinafter
. called "Grantes®) in the State aforesaid {the recaipt of which is
haroby acknowledged,) has granted, bargained, sold and relecased,
and by thesa Prasents Joes grant bargxin, sell and relsass unto

ALE 1

the Grantes, his heirs, succassors, and zssignst - ¢

. . ¥y . R :J

L o e b

GER ATTACHED GCHEDULE “A® FOR LEGAL DESCRIPTION . ~ g

‘,’

THESI734-01-003 . N

3 T

133 This being the same property conveyed to Grantors by deed resorded : :

in Desd Book 2590 page 144, - ; %‘

GRANTEE MATLING ADDRESS: 1709 Willow Creek Road, Columbia, 8C : 3

3 19210 o

This convayance is made subject to easaments and restrictions %
& of record and étherwise atucti.ng the proparty.

; . TOSRTHER with all and singular ths Riqnts, MHembers,
. I R Hareditansnts and Appurtsnances to the Presises balonging, or in
! - g - anyvias lncident appsrtaining,

TO HAVE AND 70 HOLD, all and singular the pramises bafcre
?nuomd unte tha Grantes, his heirs successors and amsigne
OLavary. - . )

- AND ths Grantor does harsby bind himself and his heirs to
warrant and forever defend all and singular the premisss unto the . :
Grantes his heirs, successors and assigns, against hinself and his oI5

. heirs, and agqainst svery paracn whomscever lawfully claiming, or : i

;v t6 olalm the same, or any part thersof, B

Any referenca in this instrumsnt to the singular shall

*1 ... includa the plural, end vice NerSa. Any rafarsnce to one gendsr e

;- shall include the others, inoluding the neuter. Such words of i3

- ::hoﬂ.nm shall bs applicabls as ars required by tha tandar of . 1
¢ Grantes. .






=y
. e N M S T e
e e EECIE SIS 2T R. 277
i o - N ':.;E
0012861 Bia 5143 pgy coes .
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-8-08-94

. 4 - R
g - .

Slgned, Sealed ani D.nm-d
-dn th 'Prcnnc. of

) STATE oF Rbtth c.rnlinl) - .
=== uatoiing , o
(4 cous'rr oF clldweu . 5

R
'ERSONALLY nppnrod b.tou na ﬂm '-'Mm*gmd ﬁtniu vho,
hoing duly sworn, says that ‘(s)ha sayw the within named Grnntor
sign, ssal ang delivar tha vitkin Deod, and that (s)ha with the
other ' witness whosas sigrature lppnu above, vitnuud the
axscution thareof,

swomc to before ma
8-08- 8-08-94

o lemadly
_@m B oy ™
ngggnfﬁm .P:gi Norvg c.rol;gl ‘ -
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EXKIBIT A

oo e

All that certain plece, parcel or lot of land, with the
improvenents thereon, situasts, lying and. being in the County .
of Lexington, State of Bouth Carolina, tha same being shawn |
and designated as Lot No. 283, Block W on plat of Murraywood ,
11 by Heaner Enginesring Co., dated Gctober 27, 1972, “J
revised July 1, 1973 anf recerded in the Office of the RMC SR 4
for Lexington County in Plat Book 139-G at page B3) 'algo- P

R e L A S P Y TOL L

A1AUGD nosgr k. 1ot

being shown and delincated oo a plat prepared for Daie C. Frost : =
and Terrei L, Frost by Eeltar & Associates, Inc., deted 6/14/93 | 3
and reacordsd in the Office of the ENC for Laxiagtoa County inm... . |- ?l
Plat Book 162 at Fage 070. Reference being made to said plat ~; "
vhich is incorporated hersin by refersnce for & mcre scourats | © .
::M complete description; all ssasuresents beimg a little mcre e
E ’ ) EJ-.;;J

™his baing the same property conveysd to the Graatoss by Desd L s
d:m;n.m“ﬂnl.mdﬂd““.i”lﬂ F:
recordsd in Desd Bock 2830 at Page 144, - i E
_THE: 002734-01-G03 - : coo T i, . PA
-






Exhibit R

Bank of New York Mellon Assignment of Mortgage
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R. 280
When Recorded Return To:
PHII Mortgage
C/O Nuationwide Title Clearing, LLC
2100 Alt. 19 North
Palm Harbor, F1, 34683
i JECE T GELeL LT
2023035209 BK: 21076 PG: 4337 - 4337 1PGS
MORTGAGE ASST
Rec:$17.00 Cnty:50.00 State: 50.G0
October 3, 2023 10:34:14 AM T Guor
FILED I LEXINGTON COUNTY, 5C '{
ASSIGNMENT OF MORTGAGE

CORRECTIVE ASSIGNMENT OF MORTGAGE: TO CORRECT MORTGAGE RECORDING
ggFﬁIEENCE. ORIGINAL ASSIGNMENT OF MORTGAGE RECORDED ON 0772872023 IN BK: 21067

FOR GOOD AND VALUABLE CONSIDERATION, the sulficiency of which js hereby a:knowledch, the
vrdersigned, MORTGAGE ELECTRONIC REGISTRATION “SYSTEMS, INC. (“MERS™, AS
MORTGAGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND
ASSIGNS, (ASSIGNOR), (MERS Address: PO, Box 2026, Flint, Mlchigan 48501-2026) by these presonts
docs convey, grant, assi%n. transfer and set over the described Mortgage with all liens, and angEri hts due or to
become due thereon to THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF ﬁ' YORK AS
SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, N.A, AS TRUSTEE FOR NOVASTAR
MORTGAGE FUNDING TRUST, SERIES 2004-I, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2004-1, WHOSE ADDRESS 1S C/0 PHH MORTGAGE
CORPORATION, 5720 PREMIER PARK DRIVE, WEST PALM BEACH, FL 33407, ITS SUCCESSORS
AND ASSIGNS, (ASSIGNEE).

Suid Mongaie dated 0173072004, made by CARE A, NUNALLY AND FRANKIE L. NUNALLY to
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC,, AS MORTGAGEE, AS NOMINEE
FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS and recorded
02/282004 in the Recorder or Regisirar of Deeds of LEXINGTON County, South Carollng in Book 9041 and

Dated on _sz_anZS MMDDIYYYY)
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS"), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS

Signed and Acknowledged
By: in the Presence of:
Mackenzie Eichen
VICE PRESIDENT
All persons whose signatures appear above have qualifisd
authority to sign and have revicwed this document and Angela Pavao '
supporting documentation prior to signing. Witness 1
Lauren Astle
Wilness 2

STATE OFFLORIDA COUNTY OF PINELLAS

The forcgoing instyment knowledged before me by means of [X) physica! presence or [ ] online
notarization on _:?:[ 023 (MM/DD/YYYY), by Mackenzie Eichen as VICE PRESIDENT

of MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (' 'MERS""), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS, who, as
such VICE PRESIDENT being authorized to do so, exccuted the forcgoing instrument for Lhe purpases therein

., JULIE MARTENS

%= NOTARY PUBLIC

#i STATE 0: Fé.Gsi;gA

o Public - STATE OF FLORIDA COMM# HH 24;
Cn:‘rry:.ission expires: 05/22/2026 EXPIRES: MAY 22, 2028

?{cﬁéiég Requesied By: PHH Mangage, C/O Nationwide Title Clearing, LLC 2100 Alt. 19 North, Palm Harbor,
PHHOZ 438983506 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS)
OCWEN-NVLER (RN) MIN 100080190020066015 MERS PIIONE 1-888-679-6377 MERS Mailing Addrexs:
P.0. Bax 2026, Flint, MI 48501-2026 DOCR T142305-04:00:20 [C-1] FRMSC1

IR A AR MG AR

*DOL02524191*

0CT 0 3 2023
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff; ——
VS,

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr; Mark
Anthony Nunally; Timothy Allen Nunally,

Defendants.

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

NOTICE OF STATUS CONFERENCE

An in-person status meeting has been set in the above-referenced matter for June 30, 2025,

at 2:00 PM, at Lexington County Judicial Center, courtroom 2-A, 205 East Main St. Lexington

SC 29072, before The Honorable James O. Spence, Master in Equity for Lexington County. The

purpose of this meeting is to allow any interested defendants to inspect and review the original

Note and Mortgage which are the subject of this action.

Respectfully submitted,

Dated: June 11, 2025
Columbia, South Carolina

Page 1 of 1

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.com

B&S No.: 23-28438

R. 281
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC, and

CERTIFICATE OF SERVICE BY MAIL

is a person of such age and discretion as to be competent to serve papers.

That on | / ! ” [ ZS , he/she served a copy of the Notice of Status Conference by

placing said copy in a postage paid envelope addressed to each of the following persons at the
address stated below, which is the last known address, and by depositing said envelope and

contents in the U.S. Mail. Any party that has appeared via electronic means is being served via

electronic means.

Pleading: Notice of Status Conference; Certificate of Service by Mail
Party (ies) Served:

Occupant(s)

1759 Willow Creek Drive

Columbia, SC 29212

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Page 1 of 2

B&S No.: 23-28438

R. 282
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Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative for the Estate
of Carl Alvin Nunally, Sr., deceased
4499 Persian Ct

Snellville, GA 30039 -

Timothy Allen Nunally, as Trustee for the CAN Irrevocable Trust
4499 Persian Ct
Snellville, GA 30039

Lauren Browder
Brock & Scott, PLLC

Columbia, South Carolina

Page 2 of 2 B&S No.: 23-28438
R. 283
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
C/A NO.: 2024-CP-32-01094

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
VS. NOTICE OF BENCH TRIAL

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark
Anthony Nunally; Timothy Allen Nunally,

Defendants.

YOU WILL PLEASE TAKE NOTICE THAT, by virtue of the Order of Reference issued
in the above-entitled cause, The Honorable James O. Spence, Master in Equity for Lexington,
has appointed July 10, 2025, at 10:00 AM, at Lexington County Judicial Center, courtroom 2-A,
205 East Main St. Lexington SC 29072, as the time and place for holding for holding a Bench
Trial at which time and place all interested parties will appear. Attention is specifically directed
to the Trial Scheduling Order filed February 12, 2025 in this matter regarding the pre-trial
conference scheduled for 9:00 AM on the day of the trial.

If you plan to join or attend this hearing, we would respectfully appreciate your sending an

email to SCHearings@BrockandScott.com or leaving a message for the undersigned at Brock and
Scott, PLLC. (This is for purposes of notifying you in the event that the hearing is canceled.)
Pursuant to S.C. Code Ann. § 14-11- 110 (as amended) and/or applicable case law, the Plaintiff's
attorney intends to submit written testimony on behalf of the Plaintiff at the hearing on Plaintiff's

behalf.

[SIGNATURE PAGE TO FOLLOW]

Page 1 of 2 B&S No.: 23-28438
R. 284
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Respectfully submitted,

Dated: June 16, 2025
Columbia, South Carolina

Page 2 of 2

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.com

B&S No.: 23-28438
R. 285
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
C/A NO.: 2024-CP-32-01094
The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,

Vs. CERTIFICATE OF SERVICE BY MAIL

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC,
and is a person of such age and discretion as to be competent to serve papers.

That on the UUY\'(/ [ u . 2025, he/she served a copy of the Notice of
Hearing by placing said copy in a postage péid envelope addressed to each of the following
persons at the address stated below, which is the last known address, and by depositing said
envelope and contents in the U.S. Mail. Any party that has appeared via electronic means is
being served via electronic means.

Pleading: Notice of Bench Trial; Certificate of Service by Mail
Party (ies) Served:

Occupant(s)

1759 Willow Creek Drive

Columbia, SC 29212

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

Page 1 of 2 B&S No.: 23-28438
R. 286
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Columbia, South Carolina

Page 2 of 2

Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative for the
Estate of Carl Alvin Nunally, Sr., deceased

4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust

4499 Persian Ct
Snellville, GA 30039

Lauren Browdér
Brock & Scott, PLLC

B&S No.: 23-28438
R. 287
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2025 0K 19 PH 3:00
NOTICE OF FILING LISA M. Comp

Court: Court of Common Pleas 'County ﬁf Lexlhg?o'n South Carolina
LEF T
Case Title: Timothy Allen Nunally, Trustee, and Mark Anthony Nunnally, Beneficiary

V.

The Bank of New York Mellon, f/k/a The Bank of New York as successor in interest to JP
Morgan Chase Bank, N.A. as Trustee for NovaS*ar Mortgage Funding Trust, Series 2004-1,
NovaStar Home Equity Asset-Backed Certificates, Series 2004-1

Case No: 2024~ €. - 32 - N1oAaH

NOTICE IS HEREBY GIVEN that the attached Supplemental Objection and DEFENDANTS'
MOTION IN LIMINE TO EXCLUDE TESTIMONY OF BRIAN L. BOGER, ESQUIRE, Verified
Affidavit, and suppor‘l;iw.bits are being filed with the Court by the Defendants in
advance of the sche inspection on June 30, 2025.

ctfully submitted,

Mark Anthony Nunnally, Pro Se
Beneficiary of the CAN Irrevocable Trust
5681 Grande River Road

College Park, GA 30349

Phone: 404-980-4488

Email: theschoolofrealish@gmail.com

R. 288





LETTER TO THE CLERK OF COURT

june 142025 2095 JUR 19 PH 3: 00
LISA ML ZOOER

Clerk of Court Cl_t:h’.?{ o C{"U‘E‘.T
LEymioToben

Lexington County Court of Common Pleas
205 East Main Street

Lexington, South Carolina 29072

Re: Filing of Supplemental Objection and Motion for Relief
Case: Timothy Allen Nunally, Trustee, and Mark Anthony Nunnally, Beneficiary

v. The Bank of New York Mellon, Trustee for NovaStar Mortgage Funding Trust, Series
2004-1

Dear Clerk of Court,

Please find enclosed for filing with the Court the following documents in the above-
referenced matter:

1. Supplemental Objection and DEFENDANTS' MOTION IN LIMINE
2. Verified Affidavit in Support of Motion and Objection
3. Court Filing Cover Sheet and Verified Notary Page

4. This Notice of Filing

Thank you for your att this filing. Please do not hesitate to contact me if any

Mark Anthony Nunnally, Pro Se

Beneficiary of the CAN Irrevocable Trust

R. 289
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COURT FILING COVER SHEET 181 Jun 19 P

Court: Court of Common Pleas, County of Lexmgtqn, Southx(f‘arolma
LERA OF
Case Title: Timothy Allen Nunally, Trustee, antl Mark Anthony Nunnaily, Beneficiary

V.

The Bank of New York Mellon, f/k/a The Bank of New York as successor in interest to
JP Morgan Chase Bank, N.A. as Trustee for NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Asset-Backed Certificates, Series 2004-1

Case No: _ 2024-CP-32-01094

Submitted by:

Mark Anthony Nunnally, Pro Se
5681 Grande River Road
College Park, GA 30349

Phone: 404-980-4488

Email: theschoolofrealish@gmail.com

Documents Included in Filing:
» Supplemental Objection and Motion for Relief Following Document Inspection

- Verified Affidavit in Support of Motion and Objection

Filed: June 19, 2025

R. 290





IN THE COURT OF COMMON PLEAS 2005 SN 19 PH 2: 00

COUNTY OF LEXINGTON, STATE OF SOUTH CAROLINA5 . 1% 0C1R.
CLERK OF CCURT
Case No: 2024-CP-32-01094 LExbate -

Timothy Allen Nunally, Trustee, and
Mark Anthony Nunnally, Beneficiary

Plaintiffs,

The Bank of New York Mellon, f/k/a The Bank of New York

as successor in interest to JP Morgan Chase Bank, N.A.

as Trustee for NovaStar Mortgage Funding Trust, Series 2004-1,
NovaStar Home Equity Asset-Backed Certificates, Series 2004-1

Defendant.

DEFENDANTS' OBJECTION TO THE TESTIMONY OF BRIAN L. BOGER, ESQ. AS
FACT OR EXPERT WITNESS

. NOW COME the Defendants, Timothy Allen Nunally and Mark Anthony Nunnally, pro se, and
hereby file this Objection to the proposed testimony of Brian L. Boger, Esquire, subpoenaed by
Plaintiff's counsel Chad W. Burgess to testify at the scheduled document inspection to be held on
June 30, 2025, at the Lexington County Courthouse. The Defendants respectfully assert the

following:

R. 291





. Mr. Boger lacks personal knowledge of the facts relevant to the original execution of

the Promissory Note and Mortgage by Carl A. Nunally and Frankie L. Nunally.

. Under South Carolina Rule of Evidence Rule 602, a witness may not testify to a matter
unless evidence is introduced sufficient to support a finding that the witness has personal
knowledge of the matter. Mr. Boger was not present at the signing of the instruments and

has no direct or firsthand knowledge of their execution.

. The Plaintiff has not provided any documentation demonstrating Mr. Boger is the.

custodian of records for the original Promissory Note, Mortgage, or Allonge.

. The Note lacks an endorsement to the Plaintiff, The Bank of New York Mellon, and no
Allonge includes a proper endorsement pursuant to UCC § 3-204 and 3-301. The lack of

endorsement renders Plaintiff unable to demonstrate standing as a holder in due course.

. If Mr. Boger is to be offered as an expert witness, the Court must first hold a hearing
under Rule 702 and Daubert v. Merrell Dow Pharmaceuticals, to evaluate the

reliability of his methods and the relevance of his opinion.

. The Defendants object to any expert testimony that lacks proper foundation under Rule

703 and does not rest on reliable methods or principles generally accepted in the relevant

field of document examination.
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7. Mr. Boger has not been disclosed as a qualified handwriting expert, forensic document
examiner, or endorsed with any scientific or technical credentials specific to the

authentication of original mortgage notes.

8. His analysis, if based on copies or scanned images, is inadmissible under Rule 1002,

which requires production of the original writing where its authenticity is in dispute.

9, Therefore, the Defendants object to the admission or reliance on Mr. Boger's statements,

reports, or in-court testimony regarding the Note and Mortgage.

10. The Defendants respectfully move the Court to exclude Mr. Boger as a fact or expert

witness, and issue any other relief deemed just and proper.

Respect submitted this IO( day of June, 2025.

C ” -

Mark Anthony Nunnally, Pro Se

Beneficiary of the CAN Irrevocable Trust
5681 Grande River Road

College Park, GA 30349

Email: theschoolofrealish@gmail.com

Phone: 404-980-4488
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COUNTY OF LEXINGTON, STATE OF SOUTH CAROLINA 5/ I}, Coi it
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Case No: 2024-CP-32-01094

Timothy Allen Nunally, Trustee, and
Mark Anthony Nunnally, Beneficiary

Plaintiffs,

The Bank of New York Mellon, f/k/a The Bank of New York

as successor in interest to JP Morgan Chase Bank, N.A.

as Trustee for NovaStar Mortgage Funding Trust, Series 2004-1,
NovaStar Home Equity Asset-Backed Certificates, Series 2004-1

Defendant.

DEFENDANTS' MOTION IN LIMINE TO EXCLUDE TESTIMONY OF BRIAN L.
BOGER, ESQUIRE

NOW COME the Defendants, Timothy Allen Nunally and Mark Anthony Nunnally, pro se, and
pursuant to Rules 401, 402, 403, 602, 702, and 1002 of the South Carolina Rules of Evidence,
respectfully move this Honorable Court for an Order in Limine precluding the Plaintiff from
offering any testimony or documentary evidence from Mr. Brian L. Boger, Esquire, in any
capacity as a fact or expert witness at the document inspection scheduled for June 30, 2025 or

any subsequent proceeding.
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GROUNDS FOR THE MOTION

1. Lack of Personal Knowledge (Rule 602): Mr., Boger has no personal knowledge of the
execution of the Note or Mortgage by Carl A. Nunally and Frankie L. Nunally. He was

not a party to the transaction, nor present at the time of signfng.

2. No Custodial Authority (Rules 803(6), 9¢1): Plaintiff has not established that Mr.
Boger is the custodian of records for the original Note or Mortgage, nor has Plaintiff laid

a foundation for admission of such documents through Mr. Boger's testimony.

3. Improper Expert Qualification (Rule 702): There has been no Daubert hearing or Rule
702 qualification of Mr. Boger as a handwriting expert, forensic examiner, or authority on

negotiable instruments.

4, Unreliable Methodology (Rules 702, 703): Mr. Boger’s opinion appears to be based on
visual comparison or review of scans and photocopies, rather than scientific or technical

analysis with peer-reviewed methodology.

5. Violation of Best Evidence Rule (Rule 1002): Plaintiff has relied on copies and exhibits
of the Note and Allonge, while the original Note lacks a complete chain of endorsements

necessary to establish Plaintiff as a holder in due course under UCC § 3-204 and § 3-301.

6. Undue Prejudice (Rule 403): Permitting Mr. Boger to testify as an expert or fact witness

may mislead the Court regarding the authenticity and enforceability of the instruments,
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causing undue prejudice to Defendants.

WHEREFORE, the Defendants respectfully move this Honorable Court to:

1. Exclude the testimony of Mr. Brian L. Boger in any capacity as a fact or expert witness;

2. Preclude any reference to or reliance upon Mr. Boger’s statements, reports, or
assessments regarding the authenticity or enforceability of the Note and Mortgage;

3. Prohibit Plaintiff from introducing documents or testimony at inspection that have not
been authenticated through competent and admissible means;

4. Grant such other relief as the Court deems just and proper.

Mark Anthony Nunnally, Pro Se

Beneficiary of the CAN Irrevocable Trust
568I1 Grande River Road

College Park, GA 30349

Email: theschoolofrealish@gmail.com

Phone: 404-980-4488
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VERIFIED NOTARY PAGE

I, Mark Anthony Nunnally, being duly sworn, do hereby verify that the sta emqﬂnt S

in the attached filings, objections, and exhibits are true and correct to th;q:! st Uf Ilén 1 3: 00

knowledge and belief. The facts stated herein are based upon personal knowledgeiand ;7R
2y

authenticate vidence in my possession. CLERK OF C&

WG] F«)

Beneficiary of the CAN Irrevocable Trust

SWORN TO and SUBSCRIBED before me

this ﬂ_ﬂa}r of (:DM'M , 2025.

Notary Igblic for South Carolina
My Commission Expires: Q{[Z ( l[ 2037
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON C/A NO.: 2024-CP-32-01094

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
Vs. SUPPLEMENTAL AFFIDAVIT OF
ATTORNEY’S FEES AND COSTS
Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

PERSONALLY APPEARED BEFORE ME, the undersigned attorney for the Plaintiff, who first

being duly sworn, deposes and says as follows:

L. [ am an attorney for the Plaintiff in the above referenced matter.

2. This case is an action to foreclose a mortgage on real property located in the County
listed in the caption above. The subject mortgage specifically provided that the Plaintiff is entitled
to the recovery of attorneys’ fees and costs associated with the collection of sums due under the

promissory Note.

3 I was retained by the Plaintiff to conduct this foreclosure action pursuant to a
contractual rate of compensation providing for a flat attorney’s flat fee of $2,355.00 for
uncontested matters related to this foreclosure action together with hourly attorney’s fees in
connection with the litigated/contested portion of the foreclosure action. Plaintiff has incurred

26.4 hours of attorney’s fees in connection with the contested nature of this action at the rate of
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$330.00 per hour ($8,697.00), and 12.3 hours at the rate of $95.00 per hour ($1,168.50) for a total of
$9,865.50 in hourly billing. The total amount of uncontested and contested attorney’s fees is

$12,220.50.

4. Under Dedes v. Strickland, 414 S.E.2d. 134 (S.C. 1992), the Supreme Court of

South Carolina has set forth the factors to be considered in an award of attorney’s fees in real
property actions. These factors include nature, extent, and difficulty of the legal services rendered,
the time and labor necessarily devoted to the case, the professional standing of counsel, the
contingency of compensation, the customary fees charges in the locality for similar services and

the beneficial result obtained. These factors, as applied in this case, are as follows:

a. Nature, Extent and Difficulty of the Legal Services Rendered. As stated earlier, this

is an action to foreclose a mortgage on real property. The case involved complex
issues of real property law. Further, this matter is litigated/contested thereby
necessitating the hourly work described above. Accordingly, the factual and legal
issues presented were complex and detailed in nature, the extent of the work
performed was necessary to adequately prepare and try these matters, and the

matters decided were of legal and factual difficulty.

b. Time and Labor Necessarily Devoted to the Case. As stated above, this case

involved difficult issues of both legal and factual natures. Approximately 12-15
hours were devoted to the case by my firm related to the uncontested portion of the
action and hourly billing has been logged and kept as outlined above. Accordingly,
the time and labor devoted to this case were necessary to properly prepare and try

this case.

c. Professional Standing of Counsel. The attorneys representing the Plaintiff in this

case are licensed members of the Bar of the State of South Carolina. Collectively,
they have several years’ experience in practice in South Carolina and in other states.
The practice of Plaintiff’s attorneys consists of foreclosure cases, collection cases,

real property closing transactions, real property litigation, land title questions and
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Page 3 of 4

other land related litigation. More specifically, Plaintiff’s attorneys have
collectively been involved in thousands of mortgage foreclosure cases.
Accordingly, I submit that Plaintiff’s attorneys have high professional standing in

general and in this area of practices.

Contingency of Compensation. As recited above, compensation in this case is based

on a flat-fee rate of $2,355.00 together with an additional $9,865.50 in hourly billing
related to the litigated/contested portion of the action for total attorney’s in the

amount of $12,220.50.

Customary Fee Charged on the Locality for Similar Services. I am aware from

discussions with clients, other attorneys in the Foreclosure Bar in the Midlands
region of South Carolina, and from my general familiarity with the legal profession
that the fees charged for services similar to those in this case are from $850 to
$4,000 per case. As stated earlier, my flat-fee rate is within this range in this case.
The hourly rate charged for the litigated/contested issues involved is also consistent
with those customarily charged in this locality. Accordingly, the total of the
attorney’s fees outlined above are customarily charged in this locality for similar

services.

Beneficial Results Obtained. This attorney is set to obtain beneficial results for the

Plaintiff in this action by securing a Judgment enforcing Plaintiff’s mortgage rights
with regard to the subject real property. Accordingly, it is submitted that beneficial
results were obtained by this firm on the Plaintiff’s behalf.

After due consideration of the nature, extent and difficulty of the legal services

rendered, the time and labor necessarily devoted to the case, the professional standing of counsel,
the contingency of compensation, the customary fee charged in the locality for similar services,
and the beneficial result obtained, I respectfully submit that an award of attorney’s fees to the full
extent set forth in this Affidavit is appropriate; therefore, Plaintiff is entitled to recover $12,220.50

in attorney’s fees.
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6. The reasonable and necessary costs to pursue this action are as follows:
1. Complaint Filing Fee $ 180.32
2. Service of Process $ 930.00
3. MIE Referral fee $ 125.00
4. Motion Filing Fees $ 63.48
5. Mail Cost $ 1.76
6. Court Reporter $ 377.00
7. Attorney Fee $ 12,220.50
FURTHER THE AFFIANT SAYETH NOT.
//
//
>

Attorney for Plintiff
Brock & Scott,
3800 Fernandina Road, Suite 110
Columbia, SC 29210
Phone 803-454-3540

Fax 803-4
Date:

Chad W~ Burg@o: 72520
LC

Sworn to or affirmed, and subscribed before me

this Zﬁ day of UU[\A, , 2025.
WS AGINN s

Nl X

Notary Public for South Carolina

My commission expires: 4 { 6/ 7055

Page 4 of 4
R. 301

4 7 ,1@/ 25

-----

C P‘?\\\“\\\

“
™

B&S No.: 23-28438 FCO1

760T02EdDY20¢#ASVO - SYI1d NOWINOD - NOLONIXAT - Nd S0:¢ 0€ unf G20c - d3d ATIVOINOYLO3 13





STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The Bank
of New York as successor in interest to JPMorgan
Chase Bank, N.A. as Trustee for NovaStar
Mortgage Funding Trust, Series 2004-1,
NovaStar Home Equity Loan Asset-Backed
Certificates, Series 2004-1,

Plaintiff,
Vs.

Timothy  Allen  Nunally, as  Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen Nunally,
as Trustee for the CAN Irrevocable Trust; Carl
Alvin Nunally, Jr.; Mark Anthony Nunally;
Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC, and

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

CERTIFICATE OF SERVICE BY
MAIL

is a person of such age and discretion to be competent to serve papers.

That on the 2 é)w\ day of June, 2025, he/she served a copy of the below listed
document(s) by placing said copy in a postage paid envelope addressed to each of the following
persons at the address stated below, which is the last known address, and by depositing said

envelope and contents in the U.S. Mail. Any party that has appeared via electronic means will be

served via electronic means.

Documents: - Supplemental Affidavit of Attorney Fees and Cost
- Certificate of Service by Mail

Party(ies) Served: Carl Alvin Nunally, Jr.

51173 Central Village Rd, Apt 301

Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd

Atlanta, GA 30349

Page 1 of 2
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Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative
for the Estate of Carl Alvin Nunally, Sr., deceased
4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee
for the CAN Irrevocable Trust
4499 Persian Ct

Snellville, GA 30039

Lauren Browh’ér
Paralegal
Brock & Scott, PLLC

Columbia, South Carolina
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MOTION TO ACCEPT LATE-FILED VERIFIED ANSWER AND AFFIRMATIVE

DEFENSES

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
IN THE COURT OF COMMON PLEAS

Case No. 2024-CP-32-01094

THE BANK OF NEW YORK MELLON f/k/a THE BANK OF NEW YORK, AS
TRUSTEE FOR THE CERTIFICATEHOLDERS OF NOVASTAR MORTGAGE
FUNDING TRUST, SERIES 2004-1,

Plaintiff,

Timothy Allen Nunnally, as Personal Representative for the Estate of Carl Alvin
Nunally, Sr., deceased, Timothy Allen Nunally, as Trustee for the CAN Irrevocable

Trust; Carl Alvin Nunnally, Jr.; Mark AnthonyNunnally; Timothy Allen Nunnally,
Defendants.

NOW COME Defendants, TIMOTHY ALLEN NUNALLY and MARK ANTHONY
NUNNALLY, appearing pro se, and respectfully move this Honorable Court to accept the
Verified Answer and Affirmative Defenses filed contemporaneously herewith. In support

of this Motion, Defendants show the Court the following:
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1. Defendants previously filed a Motion to Dismiss for Lack of Personal Jurisdiction in
this matter, which tolled the deadline to answer under Rule 12(a) of the South Carolina

Rules of Civil Procedure.

2. Defendants actively participated in the litigation process, including appearing at the
summary judgment hearing on June 3, 2023, and the instrument inspection held on June

30, 2025, demonstrating a clear intent to defend this action.

3. No default or summary judgment has been entered against the Defendants, and the

matter is currently set for trial on July 10, 2025.

4. Plaintiff will not be prejudiced by the acceptance of the Verified Answer and
Affirmative Defenses, and the interests of justice are best served by allowing the case to

be decided on its merits.

5. South Carolina courts favor the resolution of disputes on their merits rather than on
technical defaults or procedural deficiencies. See Goodson v. American Bankers Ins. Co.
of Florida, 295 S.C. 400, 368 S.E.2d 687 (Ct. App. 1988) (“The law strongly favors the

resolution of cases on their merits and not on technicalities.”).

WHEREFORE, Defendants respectfully move this Honorable Court to enter an Order
granting leave to file the attached Verified Answer and Affirmative Defenses and

\
deeming the same properly filed and served.
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Respectfully submitted,

MW

Tlmothy,Almly, Pro Se

(O~

Mark Anthony Nunnally, Pro Se

Date: AN s =
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true and correct copy of the foregoing
Verified Answer and Affirmative Defenses upon all counsel of record by placing the
same in the United States Mail, with sufficient postage affixed thereon and properly

addressed as follows:

Chad Burgess, Esq.
Brock & Scott, PLLC
3800 Fernandina Road, # 110

Columbia, SC 29210

This the J sL%(day of '—:SQ\\(/ , 2025.

Timothy Allen Nunally, Pro Se

D

Mark Anthony Nunnally, Pro Se
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true and correct copy of the foregoing
Verified Answer and Affirmative Defenses upon all counsel of record by placing the
same in the United States Mail, with sufficient postage affixed thereon and properly

addressed as follows:

Chad Burgess, Esq.
Brock & Scott, PLLC
3800 Fernandina Road, # 110

Columbtia, SC 29210

—
This the 2 - day of Qo\\/ , 2025.

Nty Wl

Timothy Allen Nunally, Pro Se

™

k-Antlidony Nunnally, Pro Se
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COUNTY: Lexington
CASE NO.: 2024-CP-32-01094

PLAINTIFF: The Bank of New York Mellon f/k/a The Bank of New York, as Trustee for

the Certificateholders of NovaStar Mortgage Funding Trust, Series 2004-1

DEFENDANTS: Timothy Allen Nunnally, as Personal Representative for the Estate of
|

Carl Alvin Nunally, Sr., deceased, Timothy Allen Nunally, as Trustee for the CAN

Irrevocable Trust; Carl Alvin Nunnalily, Jr.; Mark Anthony Nunnally; Timothy Allen

Nunnally

TITLE OF DOCUMENT: Verified Answer and Affirmative Defenses
FILING PARTY: Defendants, Pro Se

DATE OF FILING: July 2, 2025

RELATED DOCUMENTS:; Motion to Dismiss for Lack of Personal Jurisdiction

(previously filed)

SPECIAL NOTES: This filing includes a verification and requires notarization.
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VERIFIED ANSWER AND AFFIRMATIVE DEFENSES

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
IN THE COURT OF COMMON PLEAS

Case No. 2024-CP-32-010594

The Bank of New York Mellon, f/k/a The Bank
of New York as successor in interest to

JP Morgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Asset-
Backed Certificates, Series 2004-1,

Plaintiff,

V.

Timothy Allen Nunnally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased, Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunnally, Jr.; Mark Anthony

Nunnally; Timothy Allen Nunnally,
Defendants.

NOW COME Defendants, TIMOTHY ALLEN NUNALLY and MARK ANTHONY
NUNNALLY, appearing pro se, and file this Verified Answer and Affirmative Defenses

in response to the Plaintiff’s Complaint, and respectfully show the Court as follows:

R. 310





GENERAL DENIAL
Defendants generally deny each and every material allegation contained in Plaintiff’s

Complaint that is not specifically admitted herein and demand strict proof thereof.

SPECIFIC RESPONSES TO COMPLAINT PARAGRAPHS

Due to the absence of a properly served, verified, and authenticated complaint with
attached and referenced exhibits, Defendants are unable to admit or deny specific
allegations and therefore deny each and every allegation as a matter of due process and

fairness.

AFFIRMATIVE DEFENSES

1. Plaintiff lacks standing to bring this action.

2. Plaintiff has failed to state a claim upon which relief can be granted.

3, Any assignment into the NovaStar Mortgage Funding Trust, Series 2004-1 was void ab

initio for violating the PSA and New York Trust Law.

4. Plaintiff has failed to produce the Pooling and Servicing Agreement, Custodial
Receipt, and Closing Certificate, which are necessary to establish ownership and

enforcement rights.

5. The subject trust closed in 2004 and could not legally accept the subject loan in 2023

or later.

6. Plaintiff failed to produce vatid Limited Powers of Attomey or Servicing Agreements.

7. The foreclosure process involved fraud, misrepresentation, or mistake.
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8. Plaintiff's claims are barred by the doctrines of unclean hands and estoppel.
9. The action is barred by the statute of limitations and laches.
10. Plaintiff failed to mitigate damages.

11. Defendants reserve the right to assert additional defenses as discovery proceeds.

MOTION FOR RELIEF

WHEREFORE, Defendants respectfully move this Honorable Court to:
a. Dismiss Plaintiff’s Complaint with prejudice;

b. Deny all retief requested by Plaintiff;

c. Award Defendants their costs and any other relief deemed just and proper.

Respectfully submitted,

“Noiwatln i
—

ifiothy Allen Nunally, Pro Se

nthony Nunnally, Pro Se

Date: ‘S.,,S![ Q“X 1028
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VERIFICATION

We, TIMOTHY ALLEN NUNALLY and MARK ANTHONY NUNNALLY, being first duly sworn, do
hereby affirm that we have read the foregoing Verified Answer and Affirmative Defenses and
that the statements contained herein are true and correct to the best of our knowledge and

belief.

F Mu”
Wnauy

Sworn to and subscribed before me this 3“{ day of \) Mlﬁ , 2025.
_,Z ( Wity
o c060g, %7,
1 g Raa, >
Notary Public § ﬁ ggsgfé':n % A/_fa
My Commission Expires: 89 Fen G090 =xi§ S P &z
=z 7 ©88s
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IN THE COURT OF COMMON PLEAS
LEXINGTON COUNTY, SOUTH CAROLINA

Case No. 2024-CP-32-01094
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DEFENDANTS’ MOTION TO DISMISS FOR LACK OF STANDING,

VOID ASSIGNMENT, SUPERIOR TITLE INTEREST,
MOTION FOR ATTORNEY’S FEES AND COSTS,
AND MOTION FOR SANCTIONS UNDER RULE 11

Filed by:

Mark Anthony Nunnally, Pro Se

5681 Grande River Road

College Park, GA 30349
theschoolofrealish@gmail.com | (404) 980-4488

Dated: July 3, 2025
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Mark Anthony Nunnally, Pro Se

5681 Grande River Road

College Park, GA 30349
theschoolofrealish@gmail.com | (404) 980-4488

July 3, 2025

Clerk of Court — Master-In-Equity
Attn: Ms. Lisa M. Comer

205 East Main Street

Lexington, SC 29072

RE: Filing of Defendants’ Motion to Dismiss, Motion for Attorney’s Fees and Costs, and Motion
for Sanctions

Case No. 2024-CP-32-01094

Dear Ms. Comer,

Please find enclosed for filing in the above-referenced case the following documents submitted
by the undersigned pro se Defendant:

1. Motion to Dismiss, for Attorney’s Fees and Sanctions (with all incorporated Exhibits)
2. Proposed Order Granting Relief Requested

3. Certificate of Service

Kindly file-stamp the enclosed copy and return it in the included self-addressed stamped
envelope for my records.
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Thank you for your assistance and professionalism.

Respectfully submitted,

O~
S

Pro Se Defendant

Mar
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IN THE COURT OF COMMON PLEAS o
WR U -8 piz: L2
LEXINGTON COUNTY, SOUTH CAROLINA

Case No. 2024-CP-32-01094 CLE

DEFENDANTS' MOTION TO DISMISS FOR LACK OF STANDING AND VOID
ASSIGNMENT BASED ON FAILED SECURITIZATION, IMPROPER CHAIN OF
TITLE, SUPERIOR TITLE INTEREST, MOTION FOR ATTORNEY'S FEES AND

COSTS, AND MOTION FOR SANCTIONS

NOW COME Defendants, Timothy Allen Nunnally and Mark Anthony Nunnally, appearing pro
se, and respectfully move this Honorable Court to dismiss the foreclosure Complaint with
prejudice pursuant to Rule 12(b)(1), 12{b)(6), and based on the Plaintiff’s lack of standing, void
assignment of mortgage, fatal breaks in the chain of title and note endorsement, Defendants’
superior interest in the subject property, and to award reasonable attorney's fees and costs based
on bad faith litigation, and to impose sanctions on Plaintiff and its counsel for violations of Rule
11 of the South Carolina Rules of Civil Procedure. This Motion is based on the following

grounds and incorporates the attached exhibits:

LIST OF EXHIBITS

« Exhibit A: Declaration of Time and Costs

« Exhibit A-1: Supplemental Affidavit of Attorney’s Fees and Costs
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I. PLAINTIFF'S CLAIM RESTS ON A VOID ASSIGNMENT INTO A CLOSED REMIC

TRUST

1. Plaintiff, The Bank of New York Mellon, claims to enforce a mortgage and note that were

originated on February 28, 2004 by NovaStar Home Mortgage, Inc.

2. Plaintiff alleges authority through an Assignment of Mortgage recorded on July 28, 2023,
purporting to transfer the mortgage into NovaStar Mortgage Funding Trust, Series 2004-

1.

3. According to SEC filings and the Pooling and Servicing Agreement (PSA), the trust’s

Closing Date was March 1, 2004.

4. AsaREMIC trust, governed by 26 U.S.C. §§ 860D-860G, the trust could not lawfully
accept any mortgage asset after its closing date without jeopardizing its federal tax-

exempt status.

5. Transfers after the closing date are prohibited under the IRS Code and violate the PSA.
Courts have repeatedly held that post-closing transfers into REMIC trusts are void.
- See Glaski v. Bank of America, 218 Cal.App.4th 1079, 1101 (2013);

- See also In re Saldivar, 534 B.R. 678 (Bankr. 5.D. Tex. 2015).

II. NEW YORK TRUST LAW RENDERS THE ASSIGNMENT VOID AB INITIO

6. The NovaStar Mortgage Funding Trust, Series 2004-1, is governed by New York trust

law, as specified in its PSA.
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7. Under N.Y. Est. Powers & Trusts Law § 7-2.4, "If the trust is created for a lawful

purpose, a trustee has no power to act contrary to the trust’s terms."

8. A trustee’s act in accepting a mortgage years after the closing date, in violation of the

trust’s governing instrument, is void ab initio.

9.  See Wells Fargo Bank, N.A. v. Erobobo, 39 Misc. 3d 1220(A) (N.Y. Sup. Ct. 2013) (post-

closing assighment void under EPTL 7-2.4).

I11. THE NOTE IS ENDORSED BY AN ENTITY NOT IN THE CHAIN OF TITLE

10.  The Note presented by Plaintiff is endorsed in blank by NovaStar Mortgage, Inc., not

NovaStar Home Mortgage, Inc., the named lender and assignor in the recorded chain of title.

11.  NovaStar Mortgage, Inc. and NovaStar Home Mortgage, Inc. were distinct legal entities,
both subsidiaries of NovaStar Financial, Inc. (now Novation Companies, Inc.), but with separate

operational roles.

12.  NovaStar Home Mortgage, Inc. was the originator of the subject loan, whereas NovaStar

Mortgage, Inc. served different functions in securitization and servicing.

13.  There is no evidence of a legal transfer or merger between these two entities. Therefore,
NovaStar Mortgage, Inc. could not legally endorse a note originated by NovaStar Home
Mortgage, Inc.

- See U.C.C. § 3-203(a);

- See also J.P. Morgan Chase Bank, N.A. v. Erland, 2012 WL 4514058 (N.Y. Sup. Ct. 2012).
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14.  Plaintiff’s failure to establish a valid chain of negotiation from lender to alleged holder

defeats standing and renders the Note unenforceable.

IV. PLAINTIFF'S LACK OF STANDING MANDATES DISMISSAL

15.  The South Carolina Supreme Court has held that standing is jurisdictional and may be

raised at any stage.

 See Joytime Distributors & Amusement Co. v. State, 338 S.C. 634, 639, 528 S.E.2d 647,

649 (1999).

16. A foreclosure plaintiff must demonstrate it is the real party in interest, either through

lawful possession of the Note or a valid assignment of the mortgage.
s See Rule 17(a), SCRCP;
» See also Bank of Am., N.A. v. Draper, 405 S.C. 214, 747 S.E.2d 418 (Ct. App. 2013).

17.  Plaintiff has failed to do either. The assignment is void under both federal and state law,

and the Note is not endorsed by the actual lender.

V. DEFENDANTS HOLD SUPERIOR TITLE UNDER A COURT-SANCTIONED DEED

OF DISTRIBUTION AND AFFIDAVIT

18.  Defendants’ interest in the subject property is based on a Deed of Distribution executed
and recorded pursuant to the probated Pour-Over Will of Carl A. Nunally, Sr., deceased, whose

estate was lawfully administered under South Carolina law.
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19.  The Deed of Distribution, recorded on September 6, 2023, and re-recorded on September
27, 2023 in the public land records of Lexington County, South Carolina, transferred fee simple
title to Defendants Timothy Allen Nunally and Mark Anthony Nunally, as grantees and rightful

successors in interest.

20.  An Affidavit of Acknowledgment and Acceptance of Deed of Distribution was also
executed and notarized, affirming “acceptance of the Deed in Fee- Simple and lawful

ownership”.

21.  Defendants therefore hold superior and legally cognizable title, and any claim by Plaintiff
must be supported by clear, valid evidence of a superior interest. Plaintiff has failed to produce

such evidence.

22.  Because the 2023 assignments are void, and Plaintiff is neither a holder of the Note nor a

real party in interest, Plaintiff’s claim is inferior and must fail as a matter of law.

V1. DEFENDANTS ARE ENTITLED TO ATYORNEY'S FEES AND COSTS UNDER

DEDES v. STRICKLAND

Defendants attach herewith a Declaration of Time and Costs (See Exhibit A) and request the
Court grant a reasonable award for attorney’s fees and litigation costs pursuant to its equitable

authority and the factors enumerated in Dedes.

23.  In Dedes v. Strickland, 414 S.E.2d 134 (S8.C. 1992), the South Carolina Supreme Court

established six factors to determine a reasonable award of attorney's fees in real property actions:

Page 5 of 16
R. 321





a. The nature, extent, and difficulty of the case;
b. The time necessarily devoted to the case;

c. The professional standing of counsel;

d. The contingency of compensation;

e. The beneficial results obtained; and

f. The customary legal fees for similar services.

'24.  This litigation has involved complex issues concerning securitization, REMIC trust
violations, fraudulent assignments, and trust law — areas requiring legal expertise typically

billed at $250-$350 per hour.

25.  Defendants, while appearing pro se, have expended significant time and effort equivalent
to professional legal work, including document inspection, legal drafting, research, motion

practice, and record examination.

26.  The results obtained include the expected dismissal of the foreclosure action and the

defense of legally superior title rights under a Deed of Distribution.

27.  Defendants also incurred significant out-of-pocket expenses, including but not limited to:
e Court filing fees
e Certified mailing costs
« Printing and duplication

e Travel for filings, hearings, and inspections
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28. Defendants attach herewith a Declaration of Time and Costs incurred in this matter and
move this Honorable Court to grant a reasonable award for attorney’s fees and litigation costs

pursuant to its equitable authority and the factors enumerated in Dedes.

VIL. MOTION FOR SANCTIONS PURSUANT TO RULE 11, SCRCP

As a result of Plaintiff's misconduct, Defendants have been forced to expend over 16 months of
litigation effort, incur over $3,000 in out-of-pocket costs, and perform legal work equivalent to
over $65,000 in attorney time to preserve and defend their lawful property rights. (See Exhibit A-

1, Supplemental Affidavit of Attorney's Fees and Costs).

29. Rule 11, SCRCP, requires that all pleadings and motions submitted to the Court be signed

and certified as:
e Well-grounded in fact;
o Warranted by existing law or a good faith extension thereof;

« Not filed for any improper purpose, such as to harass, delay, or needlessly increase the
cost of litigation.
See Runyon v, Wright, 322 S.C. 15, 471 8.E.2d 160 (1996) (Rule 11 sanctions are
warranted when an attorney fails to conduct a reasonable inquiry into the facts and law

prior to filing a pleading).

30. In this matter, Plaintiff filed and maintained this foreclosure action based on:
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« A 2023 Assignment of Mortgage into a REMIC trust that closed in 2004, rendering the
transfer void under Glaski v. Bank of America, 218 Cal.App.4th 1079 (2013), and Wells

Fargo Bank, N.A. v. Erobobo, 39 Misc. 3d 1220(A) (N.Y. Sup. Ct. 2013);

« A Note allegedly endorsed by NovaStar Mortgage, Inc., a separate entity from the

originating lender, NovaStar Home Mortgage, Inc., with no legal or evidentiary bridge;

s Arefusal to produce the Pooling and Servicing Agreement, custodial certifications, and

chain-of-title documents, despite repeated written and procedural requests.

31. Such conduct is legally insufficient under Rule 11. Plaintiff has:
« Submitted pleadings that misrepresent its legal capacity to foreclose;
s Relied on documents that contradict the PSA, trust law, and common evidence standards;
o Proceeded in bad faith despite notice of these deficiencies.

This Court has authority to sanction under Rule 11 when “a party persists in maintaining an
action despite knowledge of its groundlessness.”

See Runyon, supra;

See also Hanahan v. Simpson, 326 S.C. 140, 485 S.E.2d 903 (1997) (bad faith filings and

improper motives suppor! sanctions).

32. Defendants have been materially harmed:

» Over 16 months of prolonged litigation;
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« Incurred over $3,000 in costs (printing, travel, mailing);

o Performed over $65,000 in legal-equivalent work as pro se litigants — detailed in Exhibit

A-1, the Supplemental Affidavit of Attorney’s Fees and Costs.

33. Comparable sanctions have been upheld when a party:

e Submits fraudulent or void documents (Wilder Corp. v. Wilke, 330 S.C. 71, 496 S.E.2d

858 (1998));
e Refuses to withdraw claims known to lack legal foundation (Hanahan, supra);

s Proceeds with foreclosure litigation absent standing or chain of title (Bank of America v.

Draper, 405 8.C. 214, 747 S.E.2d 418 (Ct. App. 2013)).

34. Therefore, Defendants respectfully move this Court to impose sanctions on Plaintiff and its

counsel, including:
« Anaward of attorney’s fees and costs in the amount of $69,619.40;
» A written finding that Plaintiff*s conduct violated Rule 11 and was pursued in bad faith;

« Any further sanctions necessary to deter future violations.
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MOTION FOR RELIEF
WHEREFORE, Defendants respectfully move this Honorable Court to:
1. Dismiss the foreclosure action with prejudice for lack of standing;
2. Declare the 2023 Assignments void ab initio;
3, Declare that Plaintiff is not a holder in due course of the Note;
4. Find that Defendants hold superior legal title;
5. Award reasonable attorney’s fees and costs to Defendants pursuant to Dedes v. Strickland,
6. Grant such other and further relief as the Court deems just and proper.
Respectfully submitted this 3rd day of July, 2025.

/s/ Mark Anthony Nunnally
Mark Anthony Nunnally, Pro Se
5681 Grande River Road
College Park, GA 30349

theschoolofrealish@gmail.com | (404) 980-4488

/s/ Timothy Allen Nunnally
Timothy Allen Nunnally, Pro Se
5681 Grande River Road

College Park, GA 30349
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EXHIBIT A: DECLARATION OF TIME AND COSTS
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EXHIBIT A: DECLARATION OF TIME AND COSTS

We, Timothy Allen Nunnally and Mark Anthony Nunnally, submit this Declaration in support of
our Motion for Attorney's Fees and Costs:

HOURS AND TASKS PERFORMED:

Date Range Task Description
Mar 2024-Jul  Legal research on securitization, REMIC,
2025 NY trust law
Mar 2024-Jul  Drafting motions, responses, affirmative
2025 defenses
Apr2024-Jun  Preparing exhibits, affidavits, and
2025 document inspection
May 2024--Jun  Preparing filings, proofreading, and
2025 formatting
Jun 2024-Jul Trial preparation, oral argument drafting
2025
Mar 2024~Jul  Travel time between GA and SC (34
2025 trips)
Subtotal — Estimated Attorney
Equivalent Fees

LITIGATION COSTS:
Description
Court Filing Fees
Certified Mail / Postage
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Hours Value per

25

15

10

12

170

Subtotal
Hour
$300 $6,000
$300 $7,500 °
$250 $3,750
$250 $2,500
$300 $3,600
$250 $42,500
365,850
Amount
$150.00
$125.00





Printing / Duplication (Staples, Office Depot, FedEx, UPS, etc.) $300.00

Toner & Supplies for Home Printing (HP LaserJet M102 cartridges, paper) $425.00

Legal Research Access / FOIA $125.00
Travel to Court & Document Review $2,094.40
Total Costs $3,219.40

Note: Over 1,000 pages were printed for the Pooling and Servicing Agreement dated March 1,
2004, the Prospectus, Mortgage Loan Purchase Agreement, and Offering Circular for the
NovaStar Morigage Funding Trust — documents required for the summary judgment hearing
and motion preparation. These costs include extensive printing at commercial vendors and high-
volume use of home office equipment.

TOTAL REQUESTED:
+ Attorney's Fees Equivalent: $65,850.00
e Out-of-Pocket Costs: $3,219.40
o TOTAL: $69,069.40

We certify under penalty of perjury that the time and costs reflected herein are true and correct to
the best of our knowledge.

Executed this 3rd day of July, 2025.

JerMark Anthony Nunnally
Mark Anthony Nunnally,

lsf Timothy Allen Nunnally

Timothy Allen Nunnally, Pro Se MMM"%
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EXHIBIT A-1: SUPPLEMENTAL AFFIDAVIT OF ATTORNEY'S FEES AND COSTS
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EXHIBIT A-1: SUPPLEMENTAL AFFIDAVIT OF ATTORNEY'S FEES AND COSTS

STATE OF GEORGIA

COUNTY OF CLAYTON

BEFORE ME, the undersigned authority, personally appeared Mark Anthony Nunnally, who,

after being duly sworn, depose and state as follows:

1. Iam a Defendant in the above-captioned matter and make this Affidavit in support of our

Motion for Attorney's Fees, Costs, and Sanctions.

2. 'We have acted pro se throughout this litigation and performed all legal work ourselves

due to the complex and costly nature of the case and our limited access to legal counsel.

3. The time and cost estimates reflected in our Motion and Declaration of Time and Costs
are true and accurate based on contemporaneous records, receipts, and logs maintained

throughout the course of litigation.
4. OQur tasks have included:
o Legal research on trust law, REMIC securitization, and foreclosure procedure
o Drafting and formatting multiple court pleadings and motions

o Travel between College Park, GA and Lexington, SC for hearings, inspection, and

filings

o Printing and reviewing over 1,000 pages of trust documents, PSA, Prospectus,

and related exhibits

o Preparation of trial arguments, exhibits, and case law briefings
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5. We have incurred out-of-pocket costs totaling $3,219.40, including printing, certified

mail, toner, paper, travel fuel, and court-related expenses.

6. We conservatively estimate the fair market value of our time spent on legal work and
litigation-related travel at $65,850.00, based on average attomey billing rates for

comparable services in the region.

7. The total sum of costs and fees incurred and reasonably sought is $69,069.40.

8, We certify under penalty of perjury that the foregoing is true and correct to the best of our

knowledge.

FURTHER AFFIANTZSAYETH NAUGHT.

>

Dated this day-ef July, 2025.

Vee S

c D

Mark Anthony Nunnally

f day of July, 2025.

Swom to and spbscribed beforW thi

4

Notary Public for {27&2(9. (4
My Commission Expires: DE{ h H:l Z/$
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«“Co-Defendant Timothy Allen Nunnally is unavailable for execution of this affidavit on this date.
I, Mark Anthony Nunnally, submit this affidavit in furtherance of both Defendants’ claims, and

reserve the right to supplement with his sworn statement if required.
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[PROPOSED] ORDER GRANTING DEFENDANTS' MOTION TO DISMISS

This matter is before the Court on the Motion to Dismiss and Motion for Attorney’s Fees and

Costs filed by Defendants Timothy Allen Nunnally and Mark Anthony Nunnally.
Having considered the Motion, the pleadings, evidence, and applicable law, the Court finds:

1. Plaintiff lacks standing to foreclose as it is neither a valid assignee nor holder of the Note;

2. The 2023 Assignment is void ab initio under federal REMIC law and New York trust
law;

3. The Note is not endorsed by the original lender named in the mortgage;

4. Defendants hold superior title via a duly recorded Deed of Distribution pursuant to a
court-administered estate;

5. Defendants are entitled to reasonable attorney’s fees and costs pursuant to Dedes v.

Strickland, 414 SE.2d 134 (S.C. 1992).
[T IS THEREFORE ORDERED, ADJUDGED, AND DECREED that:

e Plaintiff’s Complaint is hereby DISMISSED WITH PREJUDICE;

e The 2023 Assignment is declared VOID;

e Plaintiff is not a holder in due course of the Note;

e Defendants’ title to the subject property is confirmed as superior and lawfully held;

e Defendants are awarded attorney’s fees and costs in the amount of $69,069.40 to be paid

by Plaintiff within 30 days of this Order.
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Master- In- Equity Court The Honorable Judge James O Spence
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion to Dismiss and for
Attorney’s Fees and Costs, with Proposed Order and Declaration of Time and Costs, was

served upon the following party by U.S. Certified Mail and properly addressed to:

Attorney Chad Burgess
BROCK & SCOTT, PLLC

3800 Fernandina Road, Suite 110

Columbia, SC 29210
Attorney for Plaintiff
This 3rd day of July, 2025.
=
) &R
= : .
/s/ Mark Anthony Nunnally BLAIT I
/s/ Timothy Allen Nunnally DT e
R
TOE =
T3 - ::-
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
C/A NO.: 2024-CP-32-01094
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest
to JPMorgan Chase Bank, N.A. as Trustee
for NovaStar Mortgage Funding Trust,
Series 2004-1, NovaStar Home Equity Loan
Asset-Backed Certificates, Series 2004-1,

Plaintiff, MEMORANDUM IN OPPOSITION TO

DEFENDANT’S MOTION TO SET ASIDE
DEFAULT

VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark
Anthony Nunally; Timothy Allen Nunally,

Defendants.

Plaintiff, by and through its undersigned counsel, respectfully submits this memorandum
in opposition to the motion of Defendants Carl Alvin Nunally, Jr., and Mark Anthony Nunally,
(hereinafter the “Defendants”) motion to set aside default filed July 3, 2025, in the above-

referenced matter.

I. INTRODUCTION AND FACTS

This action is one for foreclosure of a mortgage on real property located in Lexington
County, South Carolina. The subject property is located at 1759 Willow Creek Drive, Columbia,
South Carolina 29212. The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on March
8, 2024. The Defendants were properly served with the pleadings via personal service or via
publication. The case was referred to The Honorable James O. Spence, as Master in Equity for
Lexington County, on May 23, 2024. Following a denial of a prior motion to dismiss, the
Defendants failed to answer or otherwise plead and, as a result, counsel for the Plaintiff filed an

Affidavit of Default on March 24, 2025. A trial on the merits was scheduled for July 10, 2025.
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On July 3, 2025, the Defendants filed a motion to set aside default together with a proposed answer.

This memorandum will reflect that the Defendants’ motion should be denied as a matter of law.

I1. DISCUSSION

1. The Defendants motion fails to assert good cause and should be denied as a matter

of law.

A motion to set aside the entry of default is addressed under Rule 55(c), which provides
that an entry of default may be set aside for “good cause shown. Ordinarily the determination of
“good cause shown” has been left to the discretion of the court, but there is some guidance from
case law on what is and is not good cause shown. In Williams v. Vanvolkenburg, 312 S.C. 373,
440 S.E.2d 408 (Ct. App. 1994) the Master held that the Defendants had not shown good cause to
set aside the default based on his finding that the Defendants never requested their attorney answer
the Complaint. The Court of Appeals, in reviewing the Master’s decision, went on to reason that
whether the Defendants failed to ask their attorney to file an answer or whether the attorney was
negligent in failing to answer was not critical, because even if the attorney were negligent in failing
to answer the Complaint, his negligence would be imputed to the Defendants. /d. citing Roberts v.
Peterson, 292 S.C. 149, 355 S.E.2d 280 (Ct. App. 1987). The Court of Appeals held that the
Defendants were charged with failing to answer the Complaint and because the Defendants failed
to set forth any other reason why they failed to answer the Complaint, the master's finding that the
Defendants failed to demonstrate good cause in setting aside the default was supported by the
evidence. Here, the Defendants have failed to set forth any reason why they failed to answer the
Complaint within the time frame established by the South Carolina Rules of Civil Procedure and
by this Court’s explicit guidance in its February 12, 2025 scheduling order which instructed the
parties, “[b]ased upon the denial of the motion to dismiss, Defendants Timothy Allen Nunally,
Carl Allen Nunnally, Jr. and Mark Anthony Nunally shall file their answer in the time specified
by Rule 12(a) of the South Carolina rules of Civil Procedure”. Notably, the Defendants cite Rule
12(a) in their motion to set aside default and appear to be clearly aware of the Rule’s requirement
that an answer be filed within 15 days after notice of the denial their motion to dismiss. The

Defendants were served with notice of the denial of their prior motion to dismiss on February 19,
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2025, when they were served with filed copies of the order denying their motion and trial
scheduling order referenced above.

Instead of setting forth a reason for failing to file a responsive pleading, the Defendants
point to their “actively participating in the litigation process including by appearing at the summary
judgment hearing on June 3, 2025, and the instrument inspection held on June 30, 2025”. It is
noteworthy that Plaintiff’s motion for summary judgment was based partially on the Defendants’
default and the Defendants were well aware of the Plaintiff’s position that the Defendants were in
default at both the summary judgment hearing and meeting to inspect the original documents. At
no point in the summary judgment hearing or in the document meeting did the Defendants dispute
their being in default in failing to submit an answer or advise the Court or opposing party of their
intent to request that the default set aside.

As further grounds for their motion, the Defendants mistakenly assert that no default was
ever entered on the Court’s calendar. This is not consistent with the Court’s docket and procedure.
On March 24, 2025, counsel for the Plaintiff executed, served upon the Defendants, and served an
affidavit of default to notify the Court and all parties of the Defendants’ failure to answer the
complaint. The Clerk of Court accepted and e-filed the document and entered the default on that
same date. Therefore, the Defendants’ default has been definitively established.

While the subject motion is to set aside default for good cause shown, the Courts have
recognized that the factors elicited under Rule 60(b) regarding setting aside a default judgment are
relevant factors. N.H. Ins. Co. v. Bey Corp., 312 S.C. 47,435 S.E.2d 377 (Ct. App. 1993). Those
factors include: the promptness with which relief is sought; reasons for failure to act promptly;
existence of a meritorious defense; and prejudice to other parties. The Plaintiff has been prejudiced
by incurring.

The Defendants’ motion to set aside default was filed over three months after being held
in default and after all deadlines set forth in the February 12, 2025, scheduling order had passed
except for the trial on the merits. Notably, the February 12, 2025, scheduling order states in
highlighted text that, “All pending motions not presented for disposition are deemed abandoned.
Defendants’ motion was filed over a month after the Court’s May 30, 2025, deadline for filing
motions and should be deemed based upon the scheduling order’s explicit language. The timing
of Defendants’ motion is incredibly prejudicial to the Plaintiff as the Plaintiffs’ entire litigation

strategy was controlled by Defendants’ response, or lack thereof, to the complaint. With the
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motion being filed just seven calendar days prior to the trial on the merits, Plaintiff was forced to
cancel their scheduled witnesses including one witness that had been subpoenaed to appear at the
trial to address the Defendants’ motion.

Finally, the answer the Defendants propose to be filed should default be set aside does not
comply with South Carolina pleading standards. SCRCP Rule 8(b) requires that a defendant “state
in short and plain terms the facts constituting his defenses to each cause of action asserted and
shall admit or deny the averments upon which the adverse party relies.”. Rather than specifically
addressing the allegations of Plaintiff’s complaint, the Defendants’ proposed answer alleges,
“[d]ue to the absence of a properly served, verified, and authenticated complaint with attached and
referenced exhibits, Defendants are unable to admit or deny specific allegations and therefore deny
each and every allegation as a matter of due process and fairness”. This Court specifically found
that Plaintiff’s complaint had been properly served upon the Defendants in the February 12, 2024,
order denying their prior motion to dismiss. The Defendants’ failure to respond to the individually
numbered paragraphs of the complaint fails to meet the minimum pleadings standards and is

insufficient to alert the Court of the Plaintiff as to which allegations of the complaint are in dispute.

ITII. CONCLUSION

Based upon the foregoing, the Defendants’ motion to set aside default should be denied

and the Court should reschedule the hearing on the merits.

Respectfully submitted,

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.com

Columbia, SC
Date: July 9, 2025
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The Bank
of New York as successor in interest to JPMorgan
Chase Bank, N.A. as Trustee for NovaStar
Mortgage Funding Trust, Series 2004-1,
NovaStar Home Equity Loan Asset-Backed
Certificates, Series 2004-1,

Plaintiff,
VS.

Timothy  Allen  Nunally, as  Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen Nunally,
as Trustee for the CAN Irrevocable Trust; Carl
Alvin Nunally, Jr.; Mark Anthony Nunally;
Timothy Allen Nunally,

Defendants.

IN THE COURT OF COMMON PLEAS

C/ANO.: 2024-CP-32-01094

CERTIFICATE OF SERVICE BY
MAIL

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC, and

is a person of such age and discretion to be competent to serve papers.

X
That on the ﬂ}/ day of July, 2025, he/she served a copy of the below

listed document(s) by placing said copy in a postage paid envelope addressed to each of the

following persons at the address stated below, which is the last known address, and by depositing

said envelope and contents in the U.S. Mail. Any party that has appeared via electronic means will

be served via electronic means.

Documents: - Memorandum of Law in Opposition to the Defendants’ Motion to set

aside default.

- Memorandum of Law in Opposition to the Defendants’ Motion to

Dismiss

- Certificate of Service by Mail

Party(ies) Served: Carl Alvin Nunally, Jr.

51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

23-28438 FCO1
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Columbia, South Carolina

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative
for the Estate of Carl Alvin Nunally, Sr., deceased
4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee
for the CAN Irrevocable Trust
4499 Persian Ct
Snellville, GA 30039

/,.

Lauren Browdér
Paralegal
Brock & Scott, PLLC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
C/A NO.: 2024-CP-32-01094
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest
to JPMorgan Chase Bank, N.A. as Trustee
for NovaStar Mortgage Funding Trust,
Series 2004-1, NovaStar Home Equity Loan
Asset-Backed Certificates, Series 2004-1,

Plaintiff,
Vs. MEMORANDUM IN OPPOSITION TO
DEFENDANT’S MOTION TO DISMISS
Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark
Anthony Nunally; Timothy Allen Nunally,

Defendants.

Plaintiff, by and through its undersigned counsel, respectfully submits this memorandum
in opposition to the motion of Defendants Carl Alvin Nunally, Jr., and Mark Anthony Nunally,

(hereinafter the “Defendants”) motion to dismiss filed July 8, 2025, in the above-referenced matter.

I. INTRODUCTION AND FACTS

This action is one for foreclosure of a mortgage on real property located in Lexington
County, South Carolina. The subject property is located at 1759 Willow Creek Drive, Columbia,
South Carolina 29212. The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on March
8, 2024. The Defendants were properly served with the pleadings via personal service or via
publication. The case was referred to The Honorable James O. Spence, as Master in Equity for
Lexington County, on May 23, 2024. Following a denial of a prior motion to dismiss, the
Defendants failed to answer or otherwise plead and, as a result, counsel for the Plaintiff filed an
Affidavit of Default on March 24, 2025. A trial on the merits was scheduled for July 10, 2025.
On July 3, 2025, the Defendants filed a motion to set aside default which will be addressed in a

separate memorandum. On July 8, 2025, the Defendants filed a motion to dismiss pursuant to
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SCRCP Rules 12(b)(1) and 12(b)(6). The Defendants’ motion further requests sanctions against
the Plaintiff for “bad faith litigation”. This memorandum will reflect that the Defendants’ motion
should be denied as a matter of law. As an initial matter, the Defendant’s motion to dismiss does
not comply with this Court’s February 12, 2025 scheduling order as the motion was not filed before
May 30, 2025 and is deemed abandoned pursuant to the scheduling order.

I1. DISCUSSION

1. This Court has subject matter jurisdiction to adjudicate the Plaintiff’s foreclosure

action.

Defendants indicate their motion to dismiss is made partly pursuant to SCRCP Rule
12(b)(1) — lack of jurisdiction over the subject matter of the case. The Defendants assert the
Plaintiff lacks standing to bring this foreclosure action and that lack of standing implicates subject
matter jurisdiction. The South Carolina Supreme Court took up and definitively established the
relationship between standing and subject matter jurisdiction in the case of Bardoon Properties,
NV v. Eidolon Corp. 326 S.C. 166, 485 S.E.2d 371 (1997). In overruling previous precedent that
conflated lack of standing with subject matter jurisdiction, the South Carolina Supreme Court
explained:

The purpose of a real party in interest provision is to assure that a defendant is
required only to defend an action brought by a proper party and that such an action
need be defended only once. 59 AmJur2d Parties § 35 (1987). The right of a
plaintiff to maintain a suit, while frequently treated as going to the question of
jurisdiction, goes, in reality, to the right of the plaintiff to relief rather than to the
jurisdiction of the court to afford it. 21 C.J.S. Courts § 16 (1990). A challenge to a
party's status as real party in interest must be made promptly or the court may
conclude the point has been waived. 64 Charles Alan Wright, Arthur R. Miller and
Mary Kay Kane, Federal Practice and Procedure, § 1554, pp. 406407 (1990)
(hereinafter, Wright, Miller and Kane). See also Gogolin & Stelter v. Karn's Auto
Imports, Inc. 886 F.2d 100, 102 (5th Cir.1989), cert. denied 494 U.S. 1031, 110
S.Ct. 1480, 108 L.Ed.2d 617 (defendant waived defense that plaintiff was not real
party in interest by failing to timely raise issue); Hefley v. Jones, 687 F.2d 1383,
1388 (10th Cir.1982) (real party in interest defense is for defendant's benefit and is
waived if not timely raised); Fox v. McGrath, 152 F.2d 616, 618619 (2nd
Cir.1945), cert. denied, 327 U.S. 806, 66 S.Ct. 966, 90 L.Ed. 1030 (since real party
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in interest rule is for defendants' protection, it is not jurisdictional and is freely
waivable); Bielski v. Zorn, 627 N.E.2d 880 (Ind.1994) (if action is brought by other
than real party in interest, remedy is not dismissal for lack of subject matter
jurisdiction).

Further, this Court has recognized that the failure to raise the issue of “real party in
interest” results in waiver. WeSav Financial Corp. v. Lingefelt, 316 S.C. 442, 450
S.E.2d 580 (1994). Obviously, if the matter may be waived, it cannot involve
subject matter jurisdiction. See Atlanta Skin and Cancer v. Hallmark Gen'l
Partners,320 S.C. 113, 463 S.E.2d 600 (1995) (subject matter jurisdiction may not
be waived or conferred by consent). Similarly, Rule 17(a), SCRCP, specifically
provides that “No action shall be dismissed on the ground that it is not prosecuted
in the name of the real party in interest until a reasonable time has been allowed,
after objection, for ratification of commencement of the action by, or ... substitution
of the real party in interest....” This rule clearly indicates the question of real party
in interest does not involve subject matter jurisdiction.

We find these authorities consistent with our definition of subject matter
jurisdiction in Dove v. Gold Kist, supra (subject matter jurisdiction refers to the
court's power to hear and determine cases of the general class to which the
proceedings in question belong). Whether or not a party is the “real party in
interest” simply does not involve the court's power to hear a case of the general
class (in this instance, a breach of contract claim).

We hold the issue of whether a party is a “real party in interest” does not
involve subject matter jurisdiction.

Id. at 169-171. (Bold emphasis added). The Defendants’ argument that lack of standing
somehow implicates subject matter jurisdiction is mistaken. Because this Court has jurisdiction
over the subject matter of the Plaintiff’s foreclosure action, the Defendants’ motion to dismiss

should be denied as a matter of law.

2. The Plaintiff’s Complaint states a cause of action upon which relief can be

granted.

“A ruling on a Rule 12(b)(6) motion to dismiss must be based solely upon the allegations
set forth on the complaint. The motion cannot be sustained if facts alleged and inferences
reasonably deducible therefrom would entitle the plaintiff to any relief on any theory of the case.
The question is whether in the light most favorable to the Plaintiff, and with every doubt resolved

in her behalf, the complaint states any valid claim for relief. The complaint should not be
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dismissed merely because the court doubts the plaintiff will prevail in the action.” Dye v. Gainey,
320 S.C. 65, 67-68, 463 S.E.2d 97, 98-99 (Ct. App. 1995). Here, the Plaintiff’s Complaint alleges
all of the elements necessary to prevail on a cause of action for foreclosure. Those elements
include, inter alia, the existence of note and mortgage sought to be foreclosed, default under the
terms of the loan documents, and that a debt exists. U.S. Bank Trust Nat. Ass 'n v. Bell, 385 S.C.
364, 684 S.E.2d 199 (Ct. App. 2009). Plaintiff specifically alleged that it is entitled to enforce the
Note and has the right to foreclose. See Complaint, Paragraph 20. These allegations, taken as true,
defeat Defendants’ motion to dismiss.

While not required at this point, the Plaintiff is enthusiastic about demonstrating its status
as a real party in interest. SCRCP Rule 17(a) provides that, “[e]very action shall be prosecuted in
the name of the real party in interest” and further sets forth that, “[n]o actions shall be dismissed
on the ground that it is not prosecuted in the name of the real party in interest until such time has
been allowed, after objection, for ratification of commencement of the action by, or joinder or
substitution of, the real party in interest”. In Bank of America, N.A. v. Draper, 405 S.C. 214, 746
S.E.2d 478 (Ct. App. 2013), the Court of Appeals took up the issue of standing in the context of a
mortgage foreclosure and noted, “[t]he requirement of Standing is not an inflexible one.” Id at 220
(quoting Sloan v. Sch. Dist. Of Greenville Cnty., 342 S.C. 515, 524, 537 S.E.2d 299, 304 (Ct. App.
2000)). The Court of Appeals further noted the following regarding transfers of Notes and
Mortgages:

An assignee stands in the shoes of its assignor. Twelfth RMA Partners, L.P. v. Nat’l
Safe Corp., 335 S.C. 635, 639, 518 S.E.2d 44, 46 (Ct. App. 1999); see also S.C.
Code Ann. §36-3-203(b) (Supp. 2012) (Providing a transfer of an instrument vests
in the transferee any rights the transferor had). “[T]he assignment of a note secured
by a mortgage carries with it an assignment of the mortgage, but...the assignment
of the mortgage alone does not carry with it an assignment of the note.” Hahn v.
Smith, 157 S.C. 157, 167, 154 S.E. 112, 115 (1930); see also Ballou v. Young, 42
S.C. 1710, 176, 20 S.E. 84, 85 (1984) (“The Transfer of a note carries with it a
mortgage given to secure payment of such note.”).

Id. at 220.

Thus, a holder of a note has standing as the real party in interest to bring a foreclosure
action. In Draper, the Court of Appeals also acknowledged that a mortgage servicer has standing

to initiate a foreclosure action. “Several bankruptcy courts and federal district courts, including
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those in South Carolina, have recognized the servicer of a loan to be a real party in interest and able to
initiate a foreclosure. We agree with this view.” Id. at 223.

On June 30, 2025, the Court held a status meeting at which time the Plaintiff produced the
original Note for the Court and Defendants’ inspection. The Note is endorsed on its face and there
are two allonges affixed to the document. Despite the Defendants’ assertions to the contrary, on
its face, the Note was endorsed from Novastar Home Mortgage, Inc. to Novastar Mortgage, Inc.
The Note is further endorsed from Novastar Mortgage, Inc. to JPMorgan Chase Bank, as Trustee
of the NovaStar Mortgage Funding Trust, Series 2004-1, relating to the NovaStar Home Equity
Loan Asset-Backed Certificates, Series 2004-1. Each of the Novastar endorsements note the same
trust which is consistent with the Plaintiff in this action. Finally, the Note is endorsed in blank by
JPMorgan Case Bank N.A. f/k/a JPMorgan Chase Bank, as Trustee of the NovaStar Mortgage
Funding Trust, Series 2004-1, relating to the NovaStar Home Equity Loan Asset-Backed
Certificates, Series 2004-1. On its face, the Note is a negotiable instrument as defined in S.C.
Code Ann. §36-3-104. Plaintiff is the holder of the Note as defined in S.C. Code Ann. § 36-1-201
(b)(21)(A), formerly S.C. Code Ann. §36-1-201(20) as they are in possession of the negotiable
instrument indorsed in blank. As the holder of the Note, Plaintiff is a “person entitled to enforce”
the Note pursuant to S.C. Code Ann. § 36-3-301 as a matter of law.

The Defendants’ challenge to the assignments of the subject mortgage is misplaced.
Plaintiff stands by the validity of the assignments of the Mortgage recorded in the Lexington
County Registry. While cogent evidence of the transfer of the Mortgage to the Plaintiff, these
assignments are unnecessary to assert Plaintiff’s right to enforce the Note and Mortgage. As noted
in BAC Home Loan servicing, L.P. v. Kinder, 398 S.C. 619, 623, 731 S.E.2d 547, 549, “[t]he
assignment of a mortgage does not need to be recorded, and failure to do so has no effect on the
rights of the assignee”. Quoting Singleton v. Singleton, 60 S.C. 216,235,38 S.E. 462,469 (1901).
Because it is the transfer of the Note that carries with it the transfer of the Mortgage the recordation
of the assignment simply puts the world on notice of the assignment, and the timing of its recording
has no impact on Plaintiff’s standing to bring the instant foreclosure action.

Further, the Defendants lack standing to challenge the transfer of the Note and Mortgage
because they were not parties to said transfer. In Re McFadden, 471 BR 136 (2012); see also
Reese v. United States Bank Nat’l Ass’n, No. 3:11-2990-CMC-SVH, 2012 U.S. Dist. LEXIS
75652, at *8-9 (D.S.C. Apr. 30, 2012)(“Plaintiff is only a party to the Mortgage and, because the
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Assignment is a separate contract to which Plaintiff is not a party, she cannot question its
validity™); see also Windsor Green Owners Ass'n, Inc. v. Allied Signal, Inc., 362 S.C. 12, 605
S.E.2d 750 (Ct. App. 2004). (“Generally, one not in privity of contract with another cannot
maintain an action against him for breach of contract.”). The Defendants were not even parties to
the subject Note and Mortgage as they were named to foreclose any ownership interest they may
have in the property.

The Defendants simply cannot assert that any individual or entity other than the Plaintiff would be
entitled to enforce the Note and Mortgage. Because the Plaintiff pled that it is the real party in
interest entitled to enforce the Note and Mortgage and based upon the clear and convincing
evidence that establishes said entitlement, the Defendants’ motion to dismiss should be denied as

a matter of law.

3. The Plaintiff has not violated SCRCP Rule 11, and the Defendants are not entitled

to attorney’s fees.

The Defendants assert that Plaintiff should be sanctioned pursuant to SCRCP Rule 11 and that
Defendants should be awarded attorney’s fees as a result. These assertions are without merit. As
discussed above, the Plaintiff’s action is not frivolous. The Plaintiff is prepared to proceed and
prevail on each of the causes of action stated in its complaint. The Defendants’ arguments related
to New York Trust law and the pooling and servicing agreement are patently frivolous and appear
to be aimed at securing a windfall to the Defendants by asserting that no one could ever enforce
the Note and Mortgage. Similar to the lack of standing of the Defendants to challenge the transfer
of the Note and Mortgage, the Defendants lack standing to challenge the pooling and servicing
agreement between the trust and trustee. The pooling and servicing agreement is wholly irrelevant
to this action. The Court should reject the Defendants’ attempt to obtain such a windfall outright.

As to the Defendants’ request for attorney’s fees, parties are only entitled to recover
attorney’s fees if provided for by statute or contract. Blumberg v. Nealco, Inc., 310 S.C. 492, 427
S.E.2d 659 (1993). The Defendants, unlike the Plaintiff, can cite no statute or contractual provision

that would entitle them to attorney’s fees. Furthermore, pro se litigants are not entitled to recover
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attorney’s fees in South Carolina as they have incurred no attorney’s fees. Calhoun v. Calhoun,

339 S.C. 96, 529 S.E.2d 14 (2000)

III. CONCLUSION

Based upon the foregoing, the Plaintiff respectfully requests that the Defendants’ motion

to dismiss and request for sanctions be denied.

Respectfully submitted,

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.com

Columbia, SC
Date: July 9, 2025

Page 7 of 7 B&S No.: 23-28438 FCO1

760T02EdDY20¢#3ASVI - SYI1d NOWINOD - NOLONIXAT - Nd ZT:G 60 INC S20¢ - d3TId AT1VIINOHLO3 T3





/

SUPPLEMENT TO DEFENDANTS’ MOTION FOR RELIEF: STATE OF SOUTH

CAROLINA COUNTY OF LEXINGTON IN THE COURT OF COMMON PLEAS

Case No. 2024-CP-32-01094

THE BANK OF NEW YORK MELLON f7k/a The Bank of New York as successor in interest to

JPMorgan Chase Bank, N.A,, as Trustee for NovaStar Mortgage Funding Trust, Sertes 2004-1,

NovaStar Home Equity Asset-Backed Certificates, Series 2004-1,

3
o @

Plaintiff, ﬂ?_};g:; :,&;
g;: &

GG =

TIMOTHY-ALLEN NUNALLY and MARK—-ANTHONY NUNALLY, TS

Defendants.

SUPPLEMENT TO MOTION FOR RELIEF — SECURED BORROWING AND SANCTIONS

(1) DECLARATORY JUDGMENT THAT THE 28 JU LY 2023 ASSIGNMENT IS A

SECURED-BORROWING AND VOID; (2) SANCTIONS AND ATTORNEY FEES FOR

MISREPRESENTATION OF OWNERSHIP (ASC 860 / FAS 140; SCRCP 11; S.C. R. PROF.
COND. 3.3)

Defendants Timothy—Allen Nunally and Mark-Anthony Nunally (collectively, “Defendants™),

proceeding pro se, respectfully supplement their pending Motion for Relief and state as follows
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1. INTRODUCTION 1. On 28 July 2023 Plaintiff filed an assignment purporting to transfer the
subject mortgage loan into the NovaStar Mortgage Funding Trust 2004-1 (“Trust™). 2. Under
Financial Accounting Standard (“FAS™) 140—codified at ASC 860—derecognition of financial
assets is a pre-condition to a true sale. 3. Because the transfer failed every prong of ASC
860-10-40-5, it effected only a secured borrowing; therefore, Plaintiff never acquired legal or
equitable title and lacks standing. 4. Continuing to represent otherwise constitutes a material
misrepresentation warranting sanctions under Rule 11, SCRCP, and Rule 3.3, S.C. Rules of

Professicnal Conduct,

II. ARGUMENT

A. The Assignment Is Void as a Secured Borrowing 5. ASC 860 prohibits derecognition
where (i) transferred assets are not isolated from the transferor, (ii) transferee lacks the unilateral
right to pledge or exchange, or (iif) transferor maintains effective control. All three defects are
present here. 6. As late transfer, the assignment also violates the Trust’s PSA closing date and is

void under N.Y. EPTL § 7-2.4.

B. Plaintiff’s Misrepresentation Warrants Sanctions 7. By styling itself the lawful
owner/holder without ASC 860 compliance, Plaintiff violated its duty of candor. Rule 11

authorizes fee-shifting and any “appropriate sanction.”

C. Amendment No. 1 Was Never Validly Adopted Under PSA § 12.01—All Rights Asserted

Thereunder Are Ultra Vires and Unenforceable

Even if Plaintiff could overcome the nineteen-year late-transfer defect, it still must demonstrate

that “Amendment No. 1 to the Pooling and Servicing Agreement,” dated August 1, 2005, was
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lawfully executed. PSA § 12.01 conditions any amendment on (i) a contemporaneous Opinion of
Counsel attesting that the change neither violates the PSA nor jeopardizes the Trust’s REMIC
election, and (ii) receipt of all requisite certificate-holder and rating-agency consents. Plaintiff
has produced none of these prerequisite documents. Absent strict compliance with § 12.01, the
trustee lacked authority to accept new collateral or alter the sale terms; any right now claimed by
BONY Melion that depends on Amendment No. 1 is therefore ultra vires and unenforceable
under New York EPTL § 7-2.4. See In re Bank of N.Y. Mellon, 42 N.Y.S.3d 683, 686 (Sup. Ct.

2016) (trustee acts outside PSA are void).

Accordingly, Plaintiff’s reliance on the 2023 assignment—which itself hinges on Amendment

No. 1—is fatally flawed, and the Complaint must be dismissed with prejudice.

1I. PRAYER FOR RELIEF WHEREFORE, Defendants respectfully move this Honorable Court
to: 1. Declare that the 28 July 2023 assignment constituted a secured borrowing, failed
derecognition under FAS 140/ASC 860, and is void ab initio; 2. Award Defendants all
recoverable damages, including but not limited to: a. General, special, compensatory, gconomic,
tort, and non-economic damages; b. Statutory damages under TILA (15 U.S.C. § 1640(a)),
RESPA (12 U.S.C. § 2605(f)), FDCPA (15 U.S.C. § 1692k), and SCUTPA (S.C. Code Ann.

§ 39-5-140); c. Consequential, incidental, liquidated, and nominal damages as permitted by
contract or statute; d. Lost wages and income resulting from time and expense required to defend
title; e. Punitive damages for willful misconduct, fraud, and misrepresentation; 3. Quiet title to
5681 Grande River Road, College Park, GA 30349, free of any lien premised on the void
assignment; 4. Enjoin Plaintiff and its agents from initiating or prosecuting any foreclosure or

collection action based on the void assignment; 5. Award attorney fees, costs, and sanctions
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pursuant to Rule 11, SCRCP, and Rule 3.3, SCACR; 6. Grant such other and further relief as this

Court deems just and proper.

Respectfully submitted,

Limao Dl

Timothy—Allen Nunall 3s: 5681 Grande River Road, College Park, GA 30349

~980-4488 | Email: theschoolofrealish@gmail.com

Mark-Anthony Nunally, Pro Se Address: 5681 Grande River Road, College Park, GA 30349

Phone: 404-980-4488 | Email: markanunnally@gmail.com

Date: &fs , 2025
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on July 9, 2025, I served the foregoing SUPPLEMENT TO MOTION
FOR RELIEF — SECURED BORROWING AND SANCTIONS upon:

Chadwick A. Burgess, Esq.

Brock & Scott, PLLC

3800 Fernandina Rd., Ste. 110

Columbia, SC 29210

by hand-delivering a true copy to the office of opposing counsel, receipt acknowledged below;
and/or

[ by depositing a true copy in the United States Mail, certified, return-receipt requested, postage
prepaid.

Mark—Anthony Nunnally, Pro Se Defendant
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STATE OF SOUTH CAROLINA 2075 JUL -9 P be k3
COUNTY OF LEXINGTON LISA ] COMER

IN THE COURT OF COMMON PLEAS LEuning
Case No. 2024-CP-32-01094

THE BANK OF NEW YORK MELLON f/k/a The Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A., as Trustee for NovaStar Mortgage Funding Trust, Series 2004-1,
NovaStar Home Equity Asset-Backed Certificates, Series 2004-1,

Plaintiff,

TIMOTHY-ALLEN NUNALLY and MARK-ANTHONY NUNALLY,

Defendants.

SUPPLEMENT TO DEFENDANTS’ MOTION IN LIMINE
(ADDITIONAL GROUND: FAILURE TO PROVE TRUE-SALE COMPLIANCE

UNDER FASB STATEMENT NO. 140/ ASC § 860)

Defendants Timothy—Allen Nunally and Mark-Anthony Nunnally (collectively, “Defendants”),
appearing pro se, respectfully supplement their pending Motion in Limine to add the following

discrete ground for exclusion of Plaintiff’s proffered evidence.
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I. RELIEF REQUESTED

Pursuant to S.C. R. Evid. 104(a), 401403, 803(6), and 901(a), Defendants move the Court for
an order precluding the admission of any document that purports to establish that the subject
mortgage loan was conveyed to—or is presently held by—the NovaStar Mortgage Funding
Trust, Series 2004-1 (the “Trust™) unless and until Plaintiff first lays a proper foundation
demonstrating the Trust’s compliance with Financial Accounting Standards Board (FASB)
Statement No. 140, “Accounting for Transfers and Servicing of Financial Assets and
Extinguishments of Liabilities” (codified at ASC § 860) (“FAS 140”). Specifically, Plaintiff must

prove, by competent testimony and records, that:

1. A true sale of the loan from the transferor to the Trust occurred in accordance with FAS

140 §99-12, resulting in the transferor’s derecognition of the asset; and

2. The Trust recorded the asset on its books pursuant to FAS 140 9971-72 (recognition by
transferee).
Absent this predicate showing, any “pooling & servicing agreement,” mortgage loan |
schedule, indorsement, assignment, or servicing record offered by Plaintiff lacks
authentication, fails the business-records exception’s trustworthiness requirement, and

risks misleading the jury.
1I. LEGAL STANDARD

A. Authentication (S.C. R. Evid. 901(a)). Proponents must present “evidence sufficient to
support a finding that the item is what the proponent claims.” See State v. Sweet, 374 S.C. 1, 646

S.E.2d 202 (2007).
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B. Business-Records Exception (S.C. R. Evid. 803(6)). Records kept in the ordinary course are
admissible only if the source “indicates trustworthiness.” See CitiMorigage, Inc. v. Cantrell, 369
S.C. 365, 374, 630 S.E.2d 476 (Ct. App. 2006) (excluding documents where preparer lacked

personal knowledge).

C. Conditional Relevance (R. Evid. 104(b)). When relevance “depends on whether a fact

exists,” the proponent must produce evidence of that fact before the exhibit is admitted.

III. ARGUMENT

1. Plaintiff’s possession of loan documents is irrelevant absent proof of a FAS
140-compliant transfer. FAS 140 mandates both (a) legal isolation of the asset and (b)
surrender of control by the transferor for derecognition. See FAS 140 §{9-12. Until
Plaintiff demonstrates these prerequisites, any records claiming to reflect the loan’s
presence in the Trust are not what Plaintiff contends under R. 901(a) and therefore lack
logical relevance. See U.S. Bank Nat’l Ass’n v. Ibanez, 941 N.E.2d 40 (Mass. 2011)

(rejecting assignments not executed in accord with securitization trust requirements).

2. The business-records exception requires a showing of accounting integrity and
trustworthiness. FAS 140 is an industry standard used to ensure the reliability of
financial-asset transfers. Failure to establish compliance undermines the
“trustworthiness” prong of R. 803(6). See In re Kemp, 440 B.R. 624, 630-31 (Bankr.
D.N.J. 2010) (servicer could not authenticate note where transfer mechanics failed

true-sale criteria).
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3. Risk of prejudice and confusion outweighs probative value. Introducing documents
whose chain of custody and accounting treatment are suspect would mislead the jury and
waste trial time litigating foundation disputes, triggering R. 403 exclusion. See State v.

Saliz, 346 S.C. 114, 551 S.E.2d 240 (2001).
IV. ASSIGNMENT EXECUTED BY MACKENZIE EICHEN IS INADMISSIBLE

Any assignment or other instrument executed by Mackenzie Eichen is inadmissible unless
Plaintiff first presents live testimony establishing (2) Eichen’s personal knowledge of the
underlying transfer and (b) the trustworthiness of the document under Rule 803(6), SCRE. Public
records show that Ms. Eichen has, at various times, simultaneously claimed officer or agent
status for MERSCORP Holdings, Inc. ("MERS"), PHH Mortgage Corporation, NewRez LLC
d/b/a Shellpoint Mortgage Servicing, and U.S. BANK Trust Natjonal Association. (See
Deposition Excerpts attached hereto as Ex. B.) Such conflicting roles create an inherent risk of
robo-signing and destroy the reliability presumption ordinarily afforded to business records. See
BAC Home Loans Servicing, L.P. v. Kinder, 398 S.C. 619, 730 S.E.2d 327 (Ct. App. 2012)
(rejecting assignment due to authenticity concerns). Until Plaintiff produces a competent witness
to lay a proper foundation, any Eichen-signed assignment must be excluded under Rules 901 and

803(6).

V. AMENDMENT NO. 1 TO THE PSA WAS NOT VALIDLY ADOPTED UNDER § 12.01

Plaintiff cannot rely upon “Amendment No. 1 to the Pooling and Servicing Agreement,” dated
August 1, 2005, because (1) PSA § 12.01 conditions any amendment upon a contemporancous
Opinion of Counsel affirming that the change will not violate the PSA or jeopardize the Trust’s

REMIC status, and (2) the amendment further requires certificate-holder and rating-agency
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consents. Plaintiff has produced none of these prerequisite documents. An attempted amendment
in contravention of the express terms of the PSA is void ab initio under New York Estates
Powers & Trusts Law § 7-2.4. Accordingly, any rights BONY Mellon claims by virtue of
Amendment No. 1—including the purported authority to accept a July 28 2023 assignment
nearly nineteen years after the Trust’s Closing Date—are ultra vires and unenforceable. Any
document or testimony predicated on Amendment No. 1 is therefore inadmissible under Rules

401, 403, and 901, SCRE.

VI. ANY ASSIGNMENT OR ENDORSEMENT EXECUTED AFTER 1 MARCH 2004 IS

INADMISSIBLE UNDER THE MLPA CLOSING-FILE REQUIREMENT

The March 1 2004 Mortgage Loan Purchase Agreement ("MLPA") §§ 2.01(c)(i) and 5.01(i)
required that the original endorsed Note and complete chain of recorded assignments be
delivered to the Trust’s closing file on or before the Closing Date, Any assignment or
endorsement executed after 1 March 2004 facially violates this condition precedent. Such

documents therefore fail Rule 803(6) trustworthiness and must be excluded.

VIIL. JUDICIAL NOTICE THAT FAILURE TO REPURCHASE EXTINGUISHES THE

TRUST’S INTEREST

Under MLPA § 3.01, any document defect triggers a mandatory cure or repurchase within ninety
(90) days. Plaintiff offers no evidence that a repurchase occurred. Pursuant to Rule 201, SCRE,
the Court should take judicial notice that no repurchase was effectuated, thereby extinguishing

any residual interest the Trust might claim.
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VIII. ANY DOCUMENT DATED AFTER 30 JUNE 2004 IS INADMISSIBLE UNDER PSA

§2.01

PSA §§ 2.01-2.02 froze the Trust corpus as of the March 1 2004 Closing Date, allowing
additions only during a short Pre-Funding Period that ended 30 June 2004. Any assignment,
endorsement, or other instrument dated after 30 June 2004 facially violates this condition
precedent and cannot establish ownership or standing. Defendants therefore move to exclude

such documents in limine.

IX. PLAINTIFF MAY NOT REFER TO ITSELF AS “TRUSTEE” ABSENT ARTICLE IX

SUCCESSION EVIDENCE

Article IX of the PSA requires executed instruments of appointment and acceptance before any
successor trustee may act. Plaintiff has produced no such Article IX documentation. Until those
instruments are provided, BONY Mellon should be barred from styling itself the “Trustee” of the

NovaStar Mortgage Funding Trust, Series 2004-1, at trial or in any argument.

X. CONCLUSION

For the foregoing reasons and those previously asserted, Defendants respectfully move this

Honorable Court for an order:

1. EXCLUDING any exhibit—whether PSA, mortgage loan schedule, assignment,
indorsement, or servicing record—purporting to show the loan is or was owned by the
Trust, UNLESS AND UNTIL Plaintiff first produces admissible evidence satisfying FAS

140/ASC 860 true-sale criteria and supporting authentication under S.C. R. Evid. 901;
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2. AWARDING such other and further relief as this Court deems just and proper.

Respectfully submitted this %y of July 2025.

Timothy—Allen Nunally

the schoolofrealish@ om

Mark—Anthony Nunnally, Pro Se
5681 Grande River Road

College Park, GA 30349

markanunnally@gmail.com
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EXHIBIT A
Amendment No. 1 to Pooling and Servicing Agreement (dated Aug. 1, 2005)

(Submitted herewith for ease of reference.)
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JUSTIA

Amendment No. 1 to Pooling and
Servicing Agreement among NovaStar
Mortgage Funding Corporation,
NovaStar Mortgage, Inc., Wachovia
Bank, and JPMorgan Chase Bank

Contract Categories: Business Finance > Modification Agreements

Summary

This amendment updates the Pooling and Servicing Agreement originally made between
NovaStar Mortgage Funding Corporation, NovaStar Mortgage, Inc. (as seller and
servicer), Wachovia Bank (as custodian), and JPMorgan Chase Bank (as trustee). The
amendment adds new forms for advance facility notices, clarifies procedures for
advances related to mortgage insurance claims, and revises definitions and
reimbursement terms for certain advances. The changes are intended to ensure proper
handling of mortgage loan proceeds and insurance claims, and require legal review to
confirm compliance with tax and regulatory requirements.

Read More

EX-4.1 2 dex41.htm AMENDMENT NUMBER 1 TO THE POOLING AND SERVICING AGREEMENT
Amendment Number 1 to the Pooling and Servicing Agreement
Exhibit 4.1

AMENDMENT NO. 1
TO THE
POOLING AND SERVICING AGREEMENT

R. 363
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Amendment No. 1, dated as of August 1, 2005 (the “Amendment”), to the Pooling
and Servicing Agreement (the “Agreement”) dated as of March 1, 2004, by and among
NovaStar Mortgage Funding Corporation (the “Company”), NovaStar Mortgage, Inc., as
seller and servicer (the “Seller” or “Servicer”), Wachovia Bank, National Association, as
custodian (the “Custodian”) and JPMorgan Chase Bank, National Association (formerly
known as JPMorgan Chase Bank), as trustee (the “Trustee”). Capitalized terms used and
not defined herein shall have the meaning set forth in the Agreement and Appendix A
thereto.

WHEREAS the parties hereto have entered into the Agreement;

WHEREAS the parties hereto now wish to amend certain provisions in the
Agreement pursuant to Section 12.01 of the Agreement; and

WHEREAS the Trustee shall not consent to this Amendment to the Agreement
unless it shall have first received an Opinion of Counsel, to the effect that (a) this
Amendment (i) will not result in the imposition of a tax on any REMIC created hereunder
constituting part of the Trust Fund pursuant to the REMIC Provisions or (ii) cause any
REMIC created hereunder constituting part of the Trust to fail to qualify as a REMIC at any
time that any Certificates are outstanding and that the Amendment is being made in
accordance with the terms of the Agreement and (b) any applicable requirements and
conditions set forth in the Agreement with respect to the adoption of amendments thereto
have been complied with.

NOW, THEREFORE, in consideration of the promises and mutual agreements
contained herein, the parties hereto agree to amend the Agreement pursuant to
Section 12.01 of the Agreement and restate certain provisions thereof as follows:

1. The Agreement is hereby amended tv add a form of the Advance Facility Notice as
Exhibit L (in the form attached hereto as Exhibit L) and a form of the written notice
to be provided to the Trustee of an Advance or Servicing Advance pursuant to
Section 3.26 of the Agreement as Exhibit M (in the form attached hereto as Exhibit
M).

2. MI Claim Payment Advances.
(a) The following paragraph is hereby inserted between the current second and
third paragraphs of Section 3.13(a) of the Pooling and Servicing Agreement;

In the event that a Mortgage Loan would be properly classified as a Liquidated
Mortgage Loan but for the fact that not all MI Insurance Proceeds claimed under the

R. 364
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related MI Policy have been received, the Servicer may, from its own funds, make an
advance {an “MI Claim Payment Advance”) to the Collection Account in an

amount not to exceed the claimed amount of such MI Insurance Proceeds not yet received.
The Servicer shall not make any MI Claim Payment Advance with respect to a claim under
an MI Policy (i} if an MI Insurer Insolvency Event has occurred and is continuing with
respect to the related MI Insurer, or (ii) to the extent that the MI Insurer has indicated it
will not pay the full amount of the claim. In the event that the MI Claim Payment Advance
equals the claimed amount on such MI Policy, then upon the deposit of such MI Claim
Payment Advance into the Collection Account the related Mortgage Loan shall be
considered a “Liquidated Mortgage Loan.”

(b) Clause (a)(vi) of Section 3.07(a) of the Pooling and Servicing Agreement is
hereby amended to read as follows:

(vi) to reimburse the Servicer or any Subservicer from Insurance Proceeds or
Liquidation Proceeds relating to a particular Mortgage Loan for amounts expended by
the Servicer or such Subservicer pursuant to Section 3.13, which amounts were
expended (x) in good faith in connection with the restoration of the related Mortgaged
Property which was damaged by the uninsured cause, (y) in connection with the
liquidation of such Mortgage Loan, or (z) with respect to an MI Claim Payment
Advance made by the Servicer with respect to such Mortgage Loan; provided, however,
that reimbursements pursuant to clause (z) may only be made from MI Insurance
Proceeds actually paid by the MI Insurer under the MI Policy related to such Mortgage
Loan;

(c) The following definition of MI Claim Payment Advance is hereby added to
Appendix A to the Pooling and Servicing Agreement and the definitions of Liquidation
Proceeds, Nonrecoverable Advance, Realized Loss and Subsequent Recovery set forth in
Appendix A to the Pooling and Servicing Agreement are hereby amended to read as
follows:

“Liquidation Proceeds”: Proceeds (including Insurance Proceeds and any MI Claim
Payment Advance) received in connection with the liquidation of any Mortgage Loan or
related REO Property.

“MI Claim Payment Advance”: As defined in Section 3.13(a).

“Nonrecoverable Advance”: With respect to any Mortgage Loan:

R. 365
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R. 366 (x) any Advance (other than an MI Claim Payment Advance) (i) which was
previously made or is proposed to be made by the Servicer; and (ii) which, in the good
faith judgment of the Servicer, will not or, in the case of a proposed Advance, would
not, be ultimately recoverable by the Servicer from Liquidation Proceeds, Repurchase
Price or future payments on such Mortgage Loan; and

() upon the final payment by the MI Insurer under an MI Policy for a Mortgage
Loan with respect to which the Servicer has made an MI Claim Payment Advance, the
amount, if any, by which an MI Claim Payment Advance made by the Servicer exceeds,
the amount actually received as MI Insurance Proceeds from the related MI Insurer on
account of the related claim; provided,

however that if an MI Insurer Insolvency Event occurs after the MI Claim Payment
Advance has been made by the Servicer and before the full amount thereof has been
reimbursed to the Servicer from the related MI Insurance Proceeds, then any
remaining, unreimbursed amount shall be considered a Nonrecoverable Advance as of
the date of the MI Insurer Insolvency Event; provided, further, however, thatifa
Nonrecoverable Advance has been reimbursed to the Servicer and the MI Insurer that
was subject to the MI Insurer Insolvency Event thereafter makes payment on account
of the applicable MI Policy, such payments shall be deemed Subsequent Recoveries.

“Realized Loss”: With respect to each Mortgage Loan (or REO Property) as to which
a Cash Liquidation or REO Disposition has occurred, an amount (not less than zero) equal
to (i) the Principal Balance of the Mortgage Loan (or REO Property) as of the date of Cash
Liquidation or REO Disposition, plus (ii) interest (and REO Imputed Interest, if any} at the
Net Mortgage Rate from the Due Date as to which interest was last paid or advanced to
Certificateholders up to the last day of the month in which the Cash Liquidation (or REO
Disposition) occurred on the Principal Balance of such Mortgage Loan (or REO Property)
outstanding during each Due Period that such interest was not paid or advanced, minus
(iii) Net Liquidation Proceeds (after giving effect to coverage provided by any MI Claim
Payment Advance and any MI Policy), if any, received with respect to such Cash
Liquidation (or REQ Disposition), minus the portion thereof reimbursable to the Servicer
or any Subservicer with respect 1o related Advances or expenses as to which the Servicer or
Subservicer is entitled to reimbursement thereunder but which have not been previously
reimbursed, minus (iv) with respect to a Mortgage Loan on which a MI Claim Payment
Advance has been made, the amount, if any, by which the MI Claim Payment Advance
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exceeds the related amount of MI Insurance Proceeds paid by the MI Insurer on account of

the related Mortgage Loan upon the final payment by such MI Insurer (including payments

made on or after the date on which such Mortgage Loan became a Liquidated Loan). With

respect to each Mortgage Loan which has become the subject of a Deficient Valuation, the
difference between the Principal Balance of the Mortgage Loan outstanding immediately

prior to such Deficient Valuation and the Principal Balance of the Mortgage Loan as

reduced by the Deficient Valuation. With respect to each Mortgage Loan which has become

the object of a Debt Service Reduction, the amount of such Debt Service Reduction. R. 367

“Subsequent Recovery”: With respect to any Mortgage Loan that had previously
been the subject of a Realized Loss, (a) any principal amount subsequently received in
connection with such Mortgage Loan, plus (b) with respect to a Mortgage Loan on which a
MI Claim Payment Advance has been made, the amount, if any, by which the related
amount of MI Insurance Proceeds exceeds such MI Claim Payment Advance, plus (¢} with
respect to a Nonrecoverable Advance relating to a MI Insurer Insolvency Event, the
amount, if any, by which the related MI Insurer subsequently pays in respect of such
Nonrecoverable Advance.

3. Condition to effectiveness. As a condition to the effectiveness of this
Amendment, an Opinion of Counsel satisfying the requirements of Section 12.01 of the
Agreement has been received by the Parties hereto.

4. Effect of Amendment. This Amendment to the Agreement shall be effective
and the Agreement shall be deemed to be modified and amended in accordance herewith
on the Distribution Date on the date on which the Trustee receives an executed copy of this
Amendment. This Amendment, once effective, shall be effective as of the date first set forth
above. The respective rights, limitations, obligations, duties, liabilities and immunities of
the Company, the Seller, the Servicer, the Custodian and the Trustee shall hereafter be
determined, exercised and enforced subject in all respects to such modifications and
amendments, and all the terms and conditions of this Amendment shall be and be deemed
to be part of the terms and conditions of the Agreement for any and all purposes. The
Agreement, as amended hereby, is hereby ratified and confirmed in all respects.

5. The Agreement in Full Force and Effect as Amended. Except as specifically
amended hereby, all the terms and conditions of the Agreement shall remain in full force
and effect and, except as expressly provided herein, the effectiveness of this Amendment
shall not operate as, or constitute a waiver or modification of, any right, power or remedy
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of any party to the Agreement:. All references to the Agreement in any other documentor R, 368
instrument shall be deemed to mean the Agreement as amended by this Amendment.

6. Counterparts. This Amendment may be executed by the Parties in several
counterparts, each of which shall be deemed to be an original and all of which shall
constitute together but one and the same agreement. This Amendment shall become
effective when counterparts hereof executed on behalf of such Party shall have been
received.

7. Governing Law. This Amendment shall be construed in accordance with and
governed by the laws of the State of New York applicable to agreements made and to be
performed therein.

IN WITNESS WHEREOQF, the Seller, the Servicer, the Company, the Trustee and
the Custodian, have caused this Amendment to be duly executed by their officers thereunto
duly authorized, all as of the day and year first above written.

NOVASTAR MORTGAGE
FUNDING CORPORATION,

as Company
By:

/s/ Matt Kaltenrieder
Name: Matt Kaltenrieder
Title: Vice President

NOVASTAR MORTGAGE, INC,,
as Servicer and as Seller

By:
/s/ Matt Kaltenrieder

Name: Matt Kaltenrieder
Title: Vice President
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R. 369 WACHOVIA BANK, NATIONAL
ASSOCIATION,
as Custodian

/s/ Sandy Berry

Name: Sandy Berry
Title: Vice President

JPMORGAN CHASE BANK,
NATIONAL ASSOCIATION
as Trustee

/s/ Andrew M. Cooper
Name: Andrew M. Cooper
Title: Assistant Vice President

[Signature Page for Amendment No. 1 to the Pooling and Servicing Agreement]

Exhibit L
FORM OF ADVANCE FACILITY NOTICE
[date]

JPMorgan Chase Bank, National Association

4 New York Plaza, 6th Floor

New York, NY 10004-2477

Attention: Worldwide Securities Services/ Global Debt - NovaStar Series 2004-1

Re: Pooling and Servicing Agreement, dated as of March 1, 2004, by and among
NovaStar Mortgage Funding Corporation (the “Company”), NovaStar Mortgage,
Inc., as seller and servicer (the “Seller” or “Servicer”), Wachovia Bank, National
Association, as custodian (the “Custodian”) and JPMorgan Chase Bank, National
Assaciation (formerly known as JPMorgan Chase Bank), as trustee (the “Trustee”)
as amended by Amendment No. 1, dated as of August 1, 2005 (as amended, the
“Agreement”)
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In accordance with Section 3.26(a) of the above-captioned Agreement, the
undersigned hereby notifies the Trustee of the following information:

(a) The Servicer has entered into an Advance Facility.

(b) The Advancing Person is [ .

() | ], as the Servicer’s Assignee, has the right to make withdrawals from
the Collection Account subject to Section 3.26(b) of the Agreement to reimburse previously
unreimbursed Advances and/or Servicing Advances pursuant to Section 3.07 of the
Agreement.

[Remainder of Page Intentionally Left Blank]

Capitalized words and phrases used herein shall have the respective meanings
assigned to them in the above-captioned Agreement.

NOVASTAR MORTGAGE INC.

as Servicer

By:

Name:
Title:

[ 1

as Advancing Person

By:

Name:
Title:

The undersigned hereby acknowledges receipt of this notice pursuant to Section 3.26(a) of
-the Agreement.

ACKNOWLEDGED AND AGREED:

JPMORGAN CHASE BANK, NATIONAL ASSOCIATION, not in its individual capacity but
solely as Trustee

By:
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Name: R. 371
Title:

Exhibit M

FORM OF WRITTEN NOTICE TQ THE TRUSTEE

JPMorgan Chase Bank, National Association
_4 New York Plaza, 6th Floor

New York, NY 10004-2477

Attention: Worldwide Securities Services/ Global Debt - NovaStar Series 2004-1

Re: Pooling and Servicing Agreement, dated as of March 1, 2004, by and among
NovaStar Mortgage Funding Corporation (the “Company”), NovaStar Mortgage,
Inc., as seller and servicer (the “Seller” or “Servicer”), Wachovia Bank, National
Association, as custodian (the “Custodian”) and JPMorgan Chase Bank, National
Association (formerly known as JPMorgan Chase Bank), as trustee (the “Trustee”)
as amended by Amendment No. 1, dated as of August 1, 2005 (as amended, the
“Agreement”)

In accordance with Section 3.26(a) and (b) of the above-captioned Agreement,
[name of Advancing Person] hereby notifies the Trustee that [name of Advancing Person]
has [purchased]{funded][an Advance]/[a Servicing Advance] and is entitled to
reimbursement from the Trustee pursuant to the terms of the Advance Facﬂlty

(a) The amount of the reimbursement owed is an amount equal to $[ .

(b) Section [__] of the Agreement permits this [Advance]/[Servicing Advance] to be
reimbursed.

(¢) Section [__] of the Advance Facility entitles [name of Advancing Person] to
request reimbursement from the Trust, rather than from the Servicer.

(d) [name of Advancing Person]’s wire transfer instructions are as follows:

[insert wire transfer instructions]
() [Proof of Event of Default under the Advance Facility, if applicable.]

[Remainder of the Page Intentionally Left Blank]
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R. 372 Capitalized words and phrases used herein shall have the respective meanings
assigned to them in the above-captioned Agreement.

[— 1

as Advancing Person

By:
Name:
Title:

ACKNOWLEDGED AND AGREED:

NOVASTAR MORTGAGE INC,,

as Servicer

By:

Name:
Title:
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 9, 2025, I served the foregoing Supplement to Motion in

Limine upon:

Chadwick A. Burgess, Esq.
Brock & Scott, PLLC

3800 Fernandina Rd., Ste. 110

£ Hd 6~ Ti0M G202

Columbia, SC 29210

E{y hand-delivering a true copy to the office of opposing counsel, receipt acknowledged below;

and/or

[ by depositing a py in the United States Mail, certified, return-receipt requested, postage

D

Mark—Anthony Nunnally, Pro Se Defendant
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STATE OF SOUTH CAROLINA WJUL 10 A 911
COUNTY OF LEXINGTON
IN THE COURT OF COMMON PLEAS

C/ANO.: 2024-CP-32-01094

The Bank of New York Mellon f/k/a The Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-Backed Certificates, Series 2004-1,

Plaintiff,

Timothy Allen Nunally, as Personal Representative for the Estate of Carl Alvin Nunally,
Sr., deceased; Timothy Allen Nunally, as Truscee for the CAN Irrevocable Trust; Carl Alvin
Nunally, Jr.; Mark Anthony Nunally; Timothy Allen Nunally,

Defendants.

of

DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO SET ASIDE DEFAULT

Defendants Timothy Allen Nunally and Mark Arthony Nunally ("Defendants™), appearing pro
se, respectfully submit this Reply in further support of their Motion to Set Aside Default.
Plaintiff’s opposition fails to overcome the strong preference in South Carolina for resolving

cases on the merits and ignores Defendants’ consistent, good faith litigation activity.
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I. COURTS DISFAVOR DEFAULT; THIS CASE SHOULD BE DECIDED ON THE

MERITS

South Carolina courts favor adjudication on the merits rather than procedural technicalities. See
Mictronics, Inc. v. South Carolina Dep 't of Revenue, 345 S.C. 506, 548 S.E.2d 223 (2001). Entry
of default is not a final judgment, and Rule 55(c) permits the court to set it aside for "good cause

shown" — a standard met here.

II. DEFENDANTS HAVE SHOWN GOOD CAUSE UNDER RULE 55(c)

Plaintiff argues there is no "good cause" for Defendants' failure to file an Answer, but:

e Defendants actively participated in the litigation, appearing at the June 3, 2025

Summary Judgment Hearing and June 30, 2025 Instrument Inspection.

o Defendants timely filed a Motion to Dismiss for Lack of Personal Jurisdiction, which

tolled responsive pleadings under Rule 12(a).

e The default-was not reduced to judgment, and trial has not yet occurred.

Courts may set aside default where there is no intent to abandon, no undue delay, and the movant

has a meritorious defense. See Hill v. Dotts, 345 S.C. 304, 547 S.E.2d 894 (2001).
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III. DEFENDANTS HAVE PLED MERITORIOUS DEFENSES

Defendants have raised serious questions of standing, ownership of the note and mortgage, and
PSA violations under New York trust law and REMIC tax law. These defenses, including lack of

enforceable interest, are not only valid but go to the heart of the foreclosure claim.

Plaintiff’s argument that the proposed Answer is technically deficient misses the mark. The court
may permit amendment of the Answer once the default is lified. See SCRCP 15(a). The core

requirement is that a genuine dispute exists, which Defendants have demonstrated.

IV. PLAINTIFF WILL NOT SUFFER UNDUE PREJUDICE

Plaintiff claims prejudice due to witness scheduling, but:

o Plaintiff was on notice of Defendants’ litigation activity since February 2025;

e No trial has occurred;

® Plaintiff will have full opportunity to prosecute its claims once the case proceeds on the

merits,

This is not undue prejudice; it is the normal course of litigation.
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V. CONCLUSION
Defendants respectfully move this Honorable Court to:

1. Grant the Motion to Set Aside Default under Rule 55(c);
2. Permit filing of the Answer and allow any necessary amendments;

3. Reinstate the matter for adjudication on the merits,

Respectfully submitted,

/s/ Timothy Allen Nunally w\{uy\,‘ﬂ%

Timothy Allen Nunally, Pro Se Defendant

/s/ Mark Anthony Nunall

Mark Anthony Nunally, Pro Se Defendant

_,,_..-—-—-—-""_'_'__-_ﬂ-ﬁ

Date: July~10-2025
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
C/A NO.: 2024-CP-32-01094
The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
VS. CERTIFICATE OF SERVICE BY MAIL

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC,
and is a person of such age and discretion as to be competent to serve papers.

That on the 23rd day of May, 2025, he/she served a copy of the Notice of Hearing by
placing said copy in a postage paid envelope addressed to each of the following persons
at the address stated below, which is the last known address, and by depositing said
envelope and contents in the U.S. Mail. Any party that has appeared via electronic means
is being served via electronic means.

Pleading: Notice of Motion Hearing
Party (ies) Served:

Occupant(s)
1759 Willow Creek Drive
Columbia, SC 29212

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, M1 48047

Mark Anthony Nunally

5681 Grande River Rd
Atlanta, GA 30349
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Columbia, South Carolina

Page 2 of 2
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Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative for the
Estate of Carl Alvin Nunally, Sr., deceased

4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust

4499 Persian Ct

Snellville, GA 30039

Lauren Browder
Brock & Scott, PLLC

B&S File No.: 23-28438 FC01
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Brock & Scott, PLLC
WESTPARK CENTER
3800 Fernandina Road, Suite 110

Columbia, SC 29210

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, M1 48047
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Brock & Scott, PLLC
WESTPARK CENTER
3800 Fernandina Road, Suite 110

Columbia, SC 29210

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

R. 381
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Brock & Scott, PLLC
WESTPARK CENTER
3800 Fernandina Road, Suite 110

Columbia, SC 29210

Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039
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Brock & Scott, PLLC
WESTPARK CENTER
3800 Fernandina Road, Suite 110

Columbia, SC 29210

Timothy Allen Nunally, as Personal Representative for the Estate of Carl Alvin Nunally, Sr.,
deceased

4499 Persian Ct

Snellville, GA 30039

R. 383
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Brock & Scott, PLLC
WESTPARK CENTER
3800 Fernandina Road, Suite 110

Columbia, SC 29210

Timothy Allen Nunally, as Trustee for the CAN Irrevocable Trust
4499 Persian Ct
Snellville, GA 30039

R. 384
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Brock & Scott, PLLC
WESTPARK CENTER
3800 Fernandina Road, Suite 110

Columbia, SC 29210

Occupant(s)

1759 Willow Creek Drive
Columbia, SC 29212
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
C/ANO.: 2024-CP-32-01094

The Bank of New York Mellon, f/k/a The Bank of
New York as successor in interest to JPMorgan
Chase Bank, N.A. as Trustee for NovaStar
Mortgage Funding Trust, Series 2004-1, NovaStar
Home Equity Loan Asset-Backed Certificates,
Series 2004-1,

Plaintiff,
VS. NOTICE OF MOTION HEARING

Timothy  Allen  Nunally, as  Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen Nunally, as
Trustee for the CAN Irrevocable Trust; Carl Alvin
Nunally, Jr.; Mark Anthony Nunally; Timothy
Allen Nunally,

Defendants.

YOU WILL PLEASE TAKE NOTICE THAT, by virtue of the Order of Reference issued
in the above-entitled cause, The Honorable James O. Spence, Master in Equity for Lexington,
has appointed August 27, 2025, at 2:00 PM, at Lexington County Judicial Center, courtroom 2-
A, 205 East Main St. Lexington SC 29072, as the time and place for holding a Motion Hearing in
Foreclosure. Pursuant to S.C. Code Ann. § 14-11-110 (as amended) and/or applicable case law,
Plaintiff intends to prepare and submit a Record of Hearing containing written testimony. The
Master in Equity is authorized to take testimony, make findings of fact and conclusions of law,

enter a final judgment and to order the judicial sale of the property subject to foreclosure herein.

If you plan to join or attend this hearing, we would respectfully appreciate your sending an

email to SCHearings@BrockandScott.com or leaving a message for the undersigned at Brock and

Scott, PLLC. (This is for purposes of notifying you in the event that the hearing is canceled.)
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Pursuant to S.C. Code Ann. § 14-11- 110 (as amended) and/or applicable case law, the Plaintiff's

attorney intends to submit written testimony on behalf of the Plaintiff at the hearing on Plaintiff's

behalf.

Respectfully submitted,

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.com

Dated: August 6, 2025
Columbia, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
C/A NO.: 2024-CP-32-01094
The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
Vs. CERTIFICATE OF SERVICE BY MAIL

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC,
and is a person of such age and discretion as to be competent to serve papers.

That on the A(J( 33 l& \J ( 2025, he/she served a copy of the Notice of
Hearing by placing said opy in a postage paid envelope addressed to each of the following
persons at the address stated below, which is the last known address, and by depositing said

envelope and contents in the U.S. Mail. Any party that has appeared via electronic means is
being served via electronic means.

Pleading: Notice of Motion Hearing; Certificate of Service by Mail
Party (ies) Served:

Occupant(s)

1759 Willow Creek Drive

Columbia, SC 29212

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349
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Columbia, South Carolina

Page 2 of 2

Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative for the
Estate of Carl Alvin Nunally, Sr., deceased

4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust

4499 Persian Ct
Snellville, GA 30039

Lauren Browder
Brock & Scott, PLLC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
C/A NO.: 2024-CP-32-01094
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest
to JPMorgan Chase Bank, N.A. as Trustee
for NovaStar Mortgage Funding Trust,
Series 2004-1, NovaStar Home Equity Loan
Asset-Backed Certificates, Series 2004-1,

Plaintiff, SUPPLEMENTAL MEMORANDUM IN

OPPOSITION TO DEFENDANTS’
MOTIONS

VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark
Anthony Nunally; Timothy Allen Nunally,

Defendants.

Plaintiff, by and through its undersigned counsel, respectfully submits this supplemental
memorandum in opposition to Defendants Carl Alvin Nunally, Jr., and Mark Anthony Nunally,
(hereinafter the “Defendants”) motion to set aside default filed July 3, 2025, and motion to dismiss

filed July 8, 2025, in the above-referenced matter.

I. INTRODUCTION AND FACTS

This action is one for foreclosure of a mortgage on real property located in Lexington
County, South Carolina. The subject property is located at 1759 Willow Creek Drive, Columbia,
South Carolina 29212. The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on
March 8, 2024. The Defendants were properly served with the pleadings via personal service or
via publication. The case was referred to The Honorable James O. Spence, as Master in Equity
for Lexington County, on May 23, 2024. Following a denial of a prior motion to dismiss, the
Master in Equity entered a scheduling order on February 12, 2025. All parties were are of the
schedule and entry of the scheduling order. The Defendants failed to answer or otherwise plead
and, as a result, counsel for the Plaintiff filed an Affidavit of Default on March 24, 2025. A trial
on the merits was scheduled for July 10, 2025. On July 3, 2025, the Defendants filed a motion to

Page 1 of 9 B&S No.: 23-28438 FCO1

¥60T02EdDY20Z#ASYD - SYA1d NOWINOD - NOLONIX3T - IANd 6T:€ Gz Bnv G20z - a311d ATIVOINOY 10313





R. 391

set aside default. On July 8, 2025, the Defendants filed a motion to dismiss pursuant to SCRCP
Rules 12(b)(1) and 12(b)(6). The Defendants’ motion further requests sanctions against the
Plaintiff for “bad faith litigation” and requests attorney’s fees be awarded. The Plaintiff filed a
memorandum in opposition to both motions on July 9, 2025. This memorandum is being
submitted to supplement the Plaintiff’s prior memoranda to address citations provided by the
Defendants in their reply brief and issues discussed at the July 10, 2025, hearing on the
Defendants’ motion in limine which was held in lieu of the scheduled trial based upon the filing
of the Defendants’ motions. The Plaintiff’s arguments set forth in its prior memoranda are
incorporated herein.

To assist the Court with deciding the pending motions, a brief timeline of events is

outlined below:

o  March 12, 1999 — Deed of the subject property from Dane C. Frost and Terri L.
Frost to Carl A. Nunally and Frankie L. Nunally recorded in the Lexington County
Registry in Book 5145 at Page 97.

o January 30, 2004 — Carl A. Nunally signed the subject Note to Novastar Home
Mortgage, Inc. The original principal balance was $121,500.00 with an interest
rate of 6.990% per annum. Carl A. Nunally and Frankie L. Nunally signed the
subject Mortgage to Mortgage Electronic Registration Systems, Inc. as nominee
for Novastar Home Mortgage, Inc. Attorney Brian L. Boger, Esquire supervised
the closing of the loan.

o February 20, 2004 — The subject Mortgage is recorded in the Lexington County
Registry in Book 9041 at Page 4.

o August 20, 2009 — Carl A. Nunally and Frankie L. Nunally entered into a Loan
Modification Agreement with JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series 2004-1, NovaStar Home Equity Loan
Asset-Backed Certificates, Series 2004-1 whereby the principal balance of the loan
was modified to $104,168.23 and the interest rate modified to 1.500% per annum.

o January 13, 2019 — Frankie L. Nunally passed away. See Lexington County
Estate Files 2019ES3201345 and 2021ES3202024 in the probate records of

Lexington County, indicating her heirs/devisees of the subject Property as Carl
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Alvin Nunally, Sr., Carl Alvin Nunally, Jr., Mark Anthony Nunally, and Timothy
Allen Nunally.

o September 4, 2021 — Carl A. Nunally a/k/a Carl A. Nunally, Sr. passed away. See
Lexington County Estate File 2022ES3201253 in the probate records of Lexington
County, indicating his heirs/devisees of the subject Property as Timothy Allen
Nunally as Trustee of the CAN Irrevocable Trust.

o July 28, 2023 — Assignment of Mortgage from Mortgage Electronic Registration
Systems, Inc., as nominee for Novastar Home Mortgage, Inc., its successors and
assigns into the Plaintiff recorded in the Lexington County Registry in Book 21067
at Page 4146.

o September 6, 2023 — Deed of Distribution of the subject Property from the Estate
of Carl Alvin Nunally, Sr. to Timothy Allen Nunally and Mark Anthony Nunnally
is recorded in the Lexington County Registry in Book 21073 at Page 1408.

o September 27, 2023 — Deed of Distribution of the subject Property from the Estate
of Carl Alvin Nunally, Sr. to Timothy Allen Nunally and Mark Anthony Nunnally
is re-recorded in the Lexington County Registry in Book 21075 at Page 5539.

e October 3, 2023 — Corrective Assignment of Mortgage from Mortgage Electronic
Registration Systems, Inc., as nominee for Novastar Home Mortgage, Inc., its
successors and assigns into the Plaintiff recorded in the Lexington County Registry
in Book 21076 at Page 4337. On its face, this document indicates it is to correct
the mortgage recording information on the July 28, 2023 Assignment of Mortgage.

o March 8, 2024 — Plaintiff filed its Complaint seeking declaratory judgment and
foreclosure. The declaratory judgment action relates to the notary
acknowledgment on the mortgage by Brian L. Boger, Esquire. The Plaintiff’s
foreclosure cause of action alleges payments due and owning on the loan from and

after May 1, 2023 have not been paid.

I1. DISCUSSION

1. The Defendants’ failure to abide by the February 12, 2025 scheduling order

dictates that their untimely motions be deemed abandoned and denied.
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The February 12, 2025, scheduling order set forth a deadline for filing motions of May
30, 2025, and states in highlighted text that, “All pending motions not presented for disposition
are deemed abandoned”. This language was crafted toward creating an efficient and orderly
disposition of any issues up to and including the trial on the merits and is explicitly contemplated
by Rule 16(b), SCRCP. The language practically applies to all substantive motions that could
have been filed on or before May 30, 2025. Motions related to the conduct of the trial itself such
as motions in limine, motions for directed verdict, etc., which would not have been ripe or pending
on May 30, 2025 would not be impacted by the scheduling order. The Defendants’ motions which
are unrelated to the conduct of trial, were filed over a month after the Court’s May 30, 2025
deadline had passed (mere days before the scheduled trial). Each motion could have been brought
within the timeframe set by the scheduling order. Therefore, the Defendants’ motions should be
deemed abandoned based upon the scheduling order’s explicit language.

South Carolina jurisprudence supports this notion. In a case handling a similar failure to
abide by a scheduling order, the Court of Appeals observed the following: “Previously, this Court
found it is within the trial court's discretion to allow an appropriate sanction when a party fails to
strictly comply with a scheduling order. Arthur v. Sexton Dental Clinic, 368 S.C. 326, 338, 628
S.E.2d 894, 900 (Ct.App.2006). Therefore, when noncompliance is undisputed, the question
becomes whether the trial court abused its discretion in imposing exclusion of a witness as a
sanction. /d. Though the trial court did not specifically enunciate the Jumper factors, this Court
found the trial court “considered the requisite factors and made the appropriate inquiry before
ultimately excluding the challenged witnesses.” Id. at 339, 628 S.E.2d at 901”. Bryson v. Bryson,
378 S.C. 502, 507, 662 S.E.2d 611, 614 (Ct.App.2008). Here, enforcing the clear and
unambiguous language in the scheduling order would not be a sanction per se and could hardly
be considered an abuse of discretion. Therefore, the Plaintiff respectfully requests that the

Defendants’ motions be deemed abandoned and denied.
2. The Defendants’ arguments regarding securitization and the pooling and

servicing agreement are both factually and legally inaccurate and have been

thoroughly rebuffed by courts across the country.
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The Plaintiff is the real party in interest with standing to bring this action as has been
alleged in the complaint and explained in detail in Plaintiff’s July 9, 2025 memorandum. The
Plaintiff stands ready, willing, and able to prove its standing at trial. In their motion to dismiss,
the Defendants theorize that Plaintiff violated the pooling and servicing agreement (“PSA”) for
the trust by not timely assigning the subject loan into the trust and therefore the transfer to the
Plaintiff is void under New York trust law. This theory is both legally and factually inaccurate
and has been consistently rebuffed by courts across the country.

In their July 10, 2025 reply brief, Defendants cite Bank of America, N.A. v. Bassman FBT,
LLC, 212 IL App (2d) 110729, 981 N.E.2d 1 (2012) for the proposition that that “Under New
York trust law, void acts are nullities that any affected party may challenge”. Bassman does not
stand for this proposition. In Bassman, the Appellate Court of Illinois for the Second district took
up arguments essentially identical to those made by the Defendants in this case and specifically
found that 1) Illinois rather than New York law controlled interpretations of the mortgages; 2)
New York law rather than Illinois law controlled interpretation of the New York PSA; 3) the
mortgagor lacked standing to raise the issue of noncompliance with the PSA regarding when the
mortgage was assigned to the PSA trust; and 4) that a mortgagor could not enforce the provisions
in the PSA requiring the servicer to take corrective actions before foreclosure was initiated.

The Defendants also cite Wells Fargo v. Erobobo, 39 Misc. 3d 1220 (A) (N.Y. Sup. Ct. 2013)
and Glaski v. Bank of America, 160 Cal.Rptr.3d 449, Cal.App. 5 Dist. (2013) to support their theory. The
Defendants ignore that the trial court decision they cite in Erobobo was later overturned on appeal in Wells
Fargo v. Erobobo, 127 A.D.3d 1176, 9 N.Y.S.3d 312 (N.Y. Sup. Ct. 2015). The Defendants also ignore
the 231 negative citations for Glaski.

The United States Bankruptcy Court for the Eastern District of Virginia, Norfolk Division
cogently analyzed Bassman, Erobobo, Glaski, and numerous other authorities on this issue in a

2016 case that wholly rejected the securitization theory posited by the Defendants:

There is limited authority that adopts an alternate view of New York trust law. A
New York state trial court determined that a borrower may assert that an assignment
to a securitization trust is void for failure to comply with the terms of a pooling and
servicing agreement because “under New York Trust Law, every sale, conveyance
or other act of the trustee in contravention of the trust is void.” Wells Fargo Bank
v. Erobobo, No. 31648/2009, 39 Misc.3d 1220(A), 2013 WL 1831799, at *8
(N.Y.Sup.Ct. Apr. 29,2013),rev'd, 127 A.D.3d 1176, 9 N.Y.S.3d 312 (2015), leave
to appeal dismissed, 25 N.Y.3d 1221, 16 N.Y.S.3d 514, 37 N.E.3d 1158 (2015).
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However, the Erobobo court's application of New York trust law was specifically
rejected by the Second Circuit in Rajamin, 757 F.3d at 90, and the trial court's
decision was later reversed by a state appellate court in Wells Fargo Bank. v.
Erobobo, 127 A.D.3d 1176, 9 N.Y.S.3d 312, leave to appeal dismissed, 25 N.Y.3d
1221, 16 N.Y.S.3d 514, 37 N.E.3d 1158 (2015). The few courts that adopted a
similar interpretation of New York trust law did so in reliance on Erobobo, prior to
both the Rajamin decision and the state appellate court's reversal of the trial court.
See, e.g., Saldivar v. JPMorgan Chase Bank (In re Saldivar ), Adv. No. 12-01010,
2013 WL 2452699, at *4 (Bankr.S.D.Tex. June 5, 2013); Glaski v. Bank of Am.,
218 Cal.App.4th 1079, 160 Cal.Rptr.3d 449, 463 (2013). Accordingly, the Court
declines to follow the interpretation of New York law adopted by the trial court in
Erobobo.

In support of her argument that she may enforce the PSA to challenge the
underlying assignment as void, the Plaintiff looks to the Vermont Supreme Court's
decision in Dernier v. Mortgage Network, Inc., 195 Vt. 113, 87 A.3d 465 (2013).
Second Brief at 2. The Plaintiff relies on the court's statement that the homeowners
would have standing to “assert their claims based on violations of the [pooling and
servicing agreement] only if those violations rendered the assignment to defendant
absolutely invalid for breach of the [pooling and servicing agreement] provisions.”
See id. (quoting Dernier, 87 A.3d at 473). However, the Plaintiff has separated the
first step in the court's analysis from its final holding. After framing the scope of its
inquiry, the court then analyzed whether, under New York law, the alleged
violations of the pooling and servicing agreement rendered the mortgage
assignment to the trust void or voidable. Dernier, 87 A.3d at 473. Ultimately, the
court adopted the majority position that the homeowners lacked standing because
such violations render the assignments merely voidable. Id. at 475. In Rajamin, the
Second Circuit specifically acknowledged the Dernier court's interpretation of New
York law as representative of the majority interpretation of New York trust law
adopted in other jurisdictions. See Rajamin, 757 F.3d at 90 (quoting Dernier, 87
A.3d at 474) (“[M]ost courts in other jurisdictions ... have interpreted New York
law to mean that 'a transfer into a trust that violates the terms of a PSA is voidable
rather than void.' ). Thus, the Dernier decision provides no support for the outcome
the Plaintiff seeks.

In the Affidavit, the Plaintiff cites an Illinois Appellate Court decision in Bank of
America v. Bassman FBT, L.L.C., 366 Ill.Dec. 936, 981 N.E.2d 1, as modified on
denial of reh'g (I1l.App.Ct.2012) also for the proposition that she may enforce the
PSA to challenge the underlying assignment of the Deed of Trust as void. See
Affidavit 4 8.23 However, in an analysis mirroring that of the Dernier court, the
Bassman court first acknowledged that a borrower's standing to challenge the
validity of an assignment under this theory turns on whether noncompliance with a
pooling and servicing agreement rendered the assignment void or voidable.
Bassman, 981 N.E.2d at 8. The court concluded that, under New York law,
assignments in contravention of a pooling and servicing agreement are merely
voidable, not void, such that the borrowers lacked standing to raise the issue. /d. at
9-10. Accordingly, Bassman also lends no support to the Plaintiff's argument that
she has standing to enforce the PSA on this theory.
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The Plaintiff also references an unpublished Michigan circuit court decision in
HSBC Bank USA v. Young, 11-000693—AV (Mich.Cir. Ct. Oct. 26, 2012)
(unpublished decision) for the proposition that a homeowner has standing to
enforce PSA violations to challenge the assignment of a mortgage and note. Second
Brief at 2. However, the circuit court's decision was reversed by the Michigan Court
of Appeals because the plaintiff lacked standing to challenge the assignment under
Michigan law. HSBC Bank USA v. Young, No. 313212, 2014 WL 3529418, at *3—
4 (Mich.Ct.App. July 15, 2014), appeal denied, 497 Mich. 972, 859 N.W.2d 513
(2015). Accordingly, the Michigan circuit court decision, which is based upon an
ultimately rejected interpretation of Michigan law, provides no basis for the
Plaintiff's standing to enforce the terms of the PSA to challenge the assignment of
the Deed of Trust as void in this matter.

Therefore, the Court finds that the Second Circuit's application of New York law
in Rajamin is both persuasive and applicable in the instant case. The Court holds
that violations of a pooling and servicing agreement merely render an assignment
to a securitization trust voidable either by a party or an intended beneficiary as a
matter of New York law. As discussed above, the Plaintiff is not a party to the PSA
or established that she is an intended third-party beneficiary of the agreement.
Accordingly, the Court concludes that the Plaintiff lacks standing to maintain Count
I on the basis that noncompliance with the PSA renders the underlying assignment
of the Deed of Trust invalid.

In Re Stanworth, 543 B.R. 760, 777-778.

In 2016, the California Court of Appeals upheld a portion of the ruling in Glaski; however,
the Court did not opine as to whether an assignment made after a trust closing date is void or
voidable under New York Trust law. Yvanova v. New Century Mortgage Corp. 62 Cal.4™ 919, 365

P.3d 845 (2016). Yvanova is a case with 84 negative citations. In one of those negative citations, Meixner
v. Wells Fargo Bank, N.A.,2016 WL 2377262, the US District Court for the Eastern District of California

noted:

This Court has previously found that Glaski is “an outlier and not widely accepted law.”
Gutierrez v. Bank of Am., N.A., No. 2:14-CV-01246-TLN-AC, 2015 WL 925703, at *5
(E.D. Cal. Mar. 3, 2015).; See also Pratap v. Wells Fargo Bank, N.A., No. 12—cv—06379—
MEJ, 2014 WL 3884413, at *5 n. 4 (N.D. Cal. Aug. 7, 2014); Snell v. Deutsche Bank Nat.
Trust Co., No. 2:13— cv—02178-MCE, 2014 WL 325147, at *4 (E.D. Cal. Jan. 29, 2014);
Surbramani v. Wells Fargo Bank N.A., No. C 13—-1605 SC, 2013 WL 5913789, at *3 (N.D.
Cal. Oct. 31, 2013); Newman v. Bank of New York Mellon, No. 1:12-CV-1629 AWI, 2013
WL 5603316, at *3 (E.D. Cal. Oct. 11, 2013); Diunugala v. JP Morgan Chase Bank, N.A.,
No. 12CV2106-WQH-NLS, 2013 WL 5568737, at *8 (S.D. Cal. Oct. 3,2013). Therefore,
because Yvanova does not express an opinion as to whether a post-closing date transfer is
void or voidable, the Court chooses to follow the Ninth Circuit's ruling in Morgan and
finds that “an act in violation of a trust is voidable—not void—under New York law,” and,
thus, the Plaintiff lacks standing. Morgan, No. 14-55203, at *2; see also Rajamin v.
Deutsche Bank Nat. Trust Co., 757 F.3d 79, 87-90 (2d Cir. 2014) (finding that generally
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New York authority finds that “any failure to comply with the terms” of the pooling
servicing agreements does not render the “acquisition of plaintiffs' loans and mortgages
void” because “[u]nder New York law, unauthorized acts by trustees are generally subject
to ratification by the trust beneficiaries”). Accordingly, the Court concludes that Plaintiff
does not have standing to bring a wrongful foreclosure claim based on a defective violation
of his trust pursuant to New York law against Defendants.

South Carolina courts have followed suit when theories similar to the Defendants’ have
arisen. In Scheider v. Deutsche Bank National Trust Company, 572 Fed. Appx. 185 (4™ Cir. 2014), the
United States District Court for the District of South Carolina squarely rejected a theory similar to the
Defendants. The United States Court of Appeals, Fourth Circuit upheld the District Court reasoning in an
unpublished opinion:

The Scheiders argue primarily that the assignment of their mortgage five years after
the trust's closing date violated the terms of the PSA and is thus void. As a result,
they contend, Deutsche Bank does not properly own their mortgage and is unable
to enforce it.

But we need not evaluate the impact of the PSA. Under South Carolina law and the
terms of the instruments themselves, Deutsche Bank holds both the note and the
mortgage. As a result, once the Scheiders defaulted on their mortgage, the bank was
entitled to enforce those instruments. We need go no further in affirming the district
court's judgment.

Id. at 188-189. The South Carolina Court of Appeals and United States Bankruptcy Court for the
District of South Carolina have also shot down PSA theories in unpublished opinions. See US
Bank Nat.Ass’n v. Johnson, 2012 WL 10864163. See also In re Kain, 2012 WL 1098465. Put
mildly, the overwhelming authority flatly rejects the Defendants’ securitization/PSA theory.

Furthermore, the Defendants assertions of violations of the PSA in the transfer of the
subject Note and Mortgage to the Plaintiff are false as is demonstrated by the Plaintiff’s
possession of the properly endorsed Note. The Defendants citation to the filing of the assignments
and provisions of the PSA does not demonstrate any violation of the PSA. Rather, the Defendants
lack any knowledge whatsoever as to whether the subject Note and Mortgage were transferred to
the Plaintiff as they are not parties to the Note and Mortgage. The Court should reject the legally
and factually deficient theory posited by the Defendants and deny their motion to dismiss.
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III. CONCLUSION

For the reasons set forth above and in their original memoranda, the Plaintiff respectfully

requests that the Defendants’ motions to set aside default and to dismiss be denied.

Respectfully submitted,

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.com

Columbia, SC
Date: July 25, 2025
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
Vs.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC,

That on the

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

CERTIFICATE OF SERVICE BY MAIL

and is a person of such a?e and discretion as to be competent to serve papers.

via electronic means.
Pleading:

%‘ T\ K, he/she served a copy of the following documents by
placing said copy in a postage paid éﬁvelope addressed to each of the following persons at the
address stated below, which is the last known address, and by depositing said envelope and
contents in the U.S. Mail. Any party that has appeared via electronic means is being served

Plaintiff’s Supplemental Memorandum in Opposition to

Defendants’ Motions; Certificate of Service by Mail

Party (ies) Served:

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

Timothy Allen Nunally

4499 Persian Ct

Snellville, GA 30039
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Columbia, South Carolina

Timothy Allen Nunally, as Personal Representative for the
Estate of Carl Alvin Nunally, Sr., deceased

4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust

4499 Persian Ct
Snellville, GA 30039

Lauren Browder
Brock & Scott, PLLC
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/’k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
Vs.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC,

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

CERTIFICATE OF SERVICE BY MAIL

and is a person of such a%e and d1scret10n as to be competent to serve papers.

That on the | ¢)

via electronic means.

\'d| ?, , he/she served a copy of the following documents by
placing said copy in a postage paid envelope addressed to each of the following persons at the
address stated below, which is the last known address, and by depositing said envelope and
contents in the U.S. Mail. Any party that has appeared via electronic means is being served

Pleading: Filed Order Denying Defendants Motions; Certificate of
Service by Mail

Party (ies) Served:

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

Timothy Allen Nunally

4499 Persian Ct

Snellville, GA 30039
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Columbia, South Carolina

Timothy Allen Nunally, as Personal Representative for the
Estate of Carl Alvin Nunally, Sr., deceased

4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust

4499 Persian Ct

Snellville, GA 30039

Lauren Browder
Brock & Scott, PLLC
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON
IN THE COURT OF COMMON PLEAS

Case No.: 2025-CR32-0252}

ZOAH - P- 3A~OrvoqH

Nunnally: Mark-Anthony and Timothy-Allen Nunnally,
Plaintiffs,

V.

The Bank of New York Mellon, f/k/a JP Morgan Chase Bank, N.A., as Trustee for NovaStar
Mortgage Funding Trust, Series 2004-1, NovaStar Home Equity Loan Asset-Backed Certificates,
Series 2004-1,

Defendant.

PLAINTIFFS® MOTION FOR SUMMARY JUDGMENT

FOR WRONGFUL FORECLOSURE, SLANDER OF TITLE, AND QUIET TITLE

TABLE OF CONTENTS, TABLE OF AUTHORITIES, AND EXHIBIT LIST
Filed by:
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Nunnally: Mark-Anthony Encr_g % ] ﬁ ‘
5681 Grande River Road =55 F
College Park, GA 30349 TN
Telephone: (404) 980-4488 rox F )
Email: markanunnally@gmail.com AR
Pro Se Plaintiff @
Timothy-Allen Nunnally

5681 Grande River Road
College Park, GA 30349
Co-Plaintiff, Pro Se
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, 2025
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INTRODUCTION

Pursuant to Rule 56, SCRCP, Plaintiffs respectfully move this Honorable Court for summary
judgment. Defendant Bank of New York Mellon (“BONY”) initiated foreclosure without holding
a valid or enforceable interest in either the Note or the Mortgage. The record shows the
Mortgage was defectively executed and acknowledged, the Note endorsements are void, the
Assignments of Mortgage are facially defective, and Plaintiffs hold a superior chain of title under
South Carolina’s pure race recording statute. No genuine issue of material fact exists, and

Plaintiffs are entitled to judgment as a matter of law.

Bank of New York Mellon’s defective foreclosure practices regarding South Carolina property
have been challenged in multiple courts. See Wright v. Bank of New York Mellon Trust Co., No.
2023cv02565, (S.DN.Y. Apr. 4, 2023) (pro se plaintiff sued BONY Mellon over real property
located in South Carolina, alleging defective assignments and lack of standing). Although arising
in federal court, Wright confirms that BONY Mellon’s standing and assignment practices with
South Carolina properties are subject to close judicial scrutiny. The same defects identified in
Wright are present here: BONY Mellon has no valid assignment, no enforceable interest, and

therefore no standing to foreclose.

STATEMENT OF UNDISPUTED MATERIAL FACTS
1. On January 30, 2004, Carl A. Nunally and Frankie L. Nunally executed a Mortgage in
favor of NovaStar Home Mortgage, Inc., recorded on February 20, 2004 in Book 9041,
Page 4, Lexington County Register of Deeds. (Exhibit B).
2. The Mortgage bears only one subscribing witness, contrary to S.C. Code Ann. § 30-3-30,
and contains a notarial acknowledgment that fails to identify the mortgagors, rendering

execution and recordation defective.
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3. The Note and allonges are fatally defective:
a. They introduce “NovaStar Mortgage, Inc.,” a corporate stranger never the original
lender of record.
b. They ambiguously name two payees: “NovaStar Mortgage, Inc.” and “JP Morgan
Chase Bank, as Trustee.”
¢. They are executed by an “Assistant Secretary” with no evidence of authority.
d. They purport to transfer the Note to multiple payees “without recourse,” creating

uncertainty as to the “person entitled to enforce.” (Exhibit A).

4. On July 28, 2023, Defendant recorded an Assignment of Mortgage purporting to transfer
the NovaStar Mortgage, but it misidentified the original recording as having been made
on February 28, 2004, in Book Number 9841. In fact, the NovaStar Mortgage was

recorded on February 20, 2004, in Book Number 9041, Page 4. (Exhibit C).
5. On September 6, 2023 and September 27, 2023, Plaintiffs’ Deeds of Distribution were
duly recorded in Plaintiffs’ favor at Book 21073, Pages 1408-1410, and Book 21075,

Pages 5539-5541. (Exhibit D).

6. On October 3, 2023, Defendant recorded a second Assignment of Mortgage, again

misidentifying the original recording as February 28, 2004, Book 9841. (Exhibit E).

7. On December 18, 2023, Plaintiffs recorded their Affidavit of Acknowledgment &

Acceptance at Book 21086, Pages 3245-3247. (Exhibit F).
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STANDARD OF REVIEW
Rule 56 of the South Carolina Rules of Civil Procedure governs summary judgment. A party
seeking summary judgment must demonstrate the absence of 2 genuine issue of material fact,

after which the burden shifts to the opposing party to come forward with specific facts showing

there is a genuine issue for trial.
South Carolina courts consistently enforce this principle:

o “Under Rule 56(c), the party seeking summary judgment has the initial burden of

=, o a
(Y RSP R

demonstrating the absence of a genuine issue of material fact.” Robinson v, Aiken (Inre
Robinson), No. 2023-UP-012, at *6 (S.C. Ct. App. Jan. 11, 2023); Lanham v. Blue Cross

& Blue Shield of S.C., Inc., 349 S.C. 356, 361, 563 S.E.2d 331, 333 (2002).

e Once this showing is made, “the opponent cannot simply rest on mere allegations or
denials contained in the pleadings, but must come forward with specific facts showing
there is a genuine issue for trial.” Regions Bank v. Schmauch, 354 S.C. 648, 660, 582
S.E.2d 432, 438 (2003); Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 115,410 S.E.2d
537, 545 (1991).

o At the same time, “summary judgment should not be granted even when there is no
dispute as to evidentiary facts if there is dispute as to the conclusion to be drawn from

those facts.” Brockbank v. Best Capital Corp., 341 8.C. 372, 378-79, 534 S.E.2d 688,

692 (2000).

In determining whether a triable issue of fact exists, the evidence and all reasonable inferences
must be viewed in the light most favorable to the nonmoving party. Stoneledge at Lake Keowee

Owners’ Ass’n, Inc. v. Builders FirstSource-Se. Grp., 776 S.E.2d 434, 437 (2015); Quail Hili,

o
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LLC v. Cnty. of Richland, 387 S.C. 223, 235, 692 S.E.2d 499, 505 (2010). However, it is equally
well settled that it is not sufficient for a party to create an inference that is not reasonable or an
issue of fact that is not genuine. Town of Hollywood v. Floyd, 403 5.C. 466, 477, 744 S.E.2d
161, 166 (2013).

Applying these principles, summary judgment is appropriate where, as here, the movant
demonstrates that the material documents (Note, Mortgage, Assignments) are facially defective
and incapable of transferring any enforceable interest. Once Plaintiffs establish the absence of a
valid and enforceable chain of title, Defendant cannot survive summary judgment by relying on
conclusory allegations of standing.

When the circuit court grants summary judgment on a question of law, the appellate courts
review the ruling de novo. Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. Builders
FirstSource-Se. Grp., 776 S.E.2d 434, 437 (2015); Town of Summerville v. City of N.
Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008). The appellate court applies the same
Rule 56(c) standard as the trial court. Woodson v. DLI Properties, LLC, 406 8.C. 517, 528, 753

S.E.2d 428, 434 (2014).

Summary judgment is proper where the pleadings, depositions, answers to interrogatories, and
admissions on file, together with any affidavits, show that there is no genuine issue as to any

material fact and the moving party is entitled to judgment as a matter of law. Id.

Rule 56(f) allows a court to deny or delay summary judgment if the opposing party demonstrates
by affidavit that it cannot present facts essential to justify opposition. But here, Plaintiff has
already had full opportunity to produce the Note, Mortgage, and Assignments, and those filings
are facially defective. Rule 56(f) does not shield a party from summary judgment where the

essential facts are already before the Court and no additional discovery could cure the defects.
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ARGUMENT

L. The Mortgage Was Defectively Executed and Acknowledged.

The January 30, 2004 Mortgage is not enforceable under South Carolina law because it was

executed with only one witness and contains a defective notarial acknowledgment. Such an
instrument is not entitled to recordation and does not impart constructive notice. Lewis v. Lewis,

324 §.C. 529, 479 S.E.2d 208 (Ct. App. 1996).

South Carolina law expressly requires that a mortgage be executed with two subscribing
witnesses and either probate or acknowledgment in order to be entitled to recordation. S.C. Code
Ann. § 30-5-30. This requirement is reinforced by the South Carolina Register of Deeds’
published prerequisites, which specify: “On all written instruments, with the exception of a
mortgage satisfaction, there must be two witnesses and also a probate or acknowledgement
statement. The notary may also be one of the witnesses.” (Prerequisites to Recording

Documents, Greenville County Register of Deeds, citing S.C. Code Ann. § 30-5-30).

Here, the NovaStar Mortgage dated January 30, 2004 contains only one subscribing witness and

a defective acknowledgment that fails to name the mortgagors. As such, the instrument was
defectively executed, not entitled to recordation, and cannot impart constructive notice. See

Lewis v. Lewis, 324 S.C. 529, 479 S.E.2d 208 (Ct. App. 1996).

South Carolina courts have long held that defects in an instrument’s acknowledgment impact
whether the document imparts constructive notice. In Franklin Savings & Loan Co. v. Riddle,
216 S.C. 367, 57 S.E.2d 910 (1950), the Supreme Court of South Carolina explained that a

defective acknowledgment prevents an instrument from serving as valid notice in the chain of

title. Here, the NovaStar Mortgage contains only one subscribing witness and an

10
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acknowledgment that fails to name the mortgagors who appeared before the notary. As in Riddle,
these defects are fatal, rendering the mortgage defectively executed, improperly recorded, and

incapable of imparting constructive notice.

South Carolina law has long required strict compliance with execution formalities for mortgages
affecting real property. More than a century ago, the Fourth Circuit recognized that “under the
faw of South Carolina, a mortgage of real estate must be executed in the presence of two
subscribing witnesses, and properly probated or acknowledged, in order to be entitled to record.”
William Firth Co. v. South Caroling Loan & Trust Co., 122 F. 569, 573 (4th Cir. 1903). This rule
reflects the longstanding statutory mandate now codified at 8.C. Code Ann. § 30-5-30. Here, the
NovaStar Mortgage contains only one subscribing witness and a defective acknowledgment that
fails to identify the mortgagors. As William Firth Co. confirms, such defects prevent the

instrument from being validly recorded and from imparting constructive notice.

South Carolina law requires that a mortgage be executed in the presence of two witnesses to be

entitled to recordation. S.C. Code Ann. § 30-5-30. Courts strictly enforce this requirement. In

Vieira v. McGrath, 532 B.R. 253, 259—60 (Bankr. D.S.C. 2015), the court held that a mortgage
bearing one legible witness and one illegible mark did not satisfy the statute, rendering the

mortgage defectively executed and not entitled to recordation. The NovaStar Mortgage here

bears only one subscribing witness and a defective acknowledgment. As in Vieira, these defects
are fatal, and the mortgage cannot impart constructive notice or form the basis for any valid

assignment.

The distinction between whether a conveyance is void or voidable is critical. A void instrument

passes no rights whatsoever, while a voidable instrument may transfer rights until set aside. The

Barnkruptcy Court for the District of South Carolina explained this principle in In re Amtron, .
11 l
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Ine., 192 B.R. 130, 135 (Bankr. D.S.C. 1995), holding that conveyances in violation of statutory
requirements are void and ineffective to transfer title. Here, the NovaStar Mortgage was
defectively executed under S.C. Code Ann. § 30-5-30, and BONY"s Assignments of Mortgage
misidentify a non-existent recordation date (February 28, 2004, a Saturday). Under 4mtron, these

instruments are void ab initio and legally incapable of transferring any interest to BONY.

South Carolina law requires that mortgages be executed in the presence of two disinterested
witnesses. S.C. Code Ann. § 30-5-30. The South Carolina Supreme Court has long recognized
that the validity of a subscribing witness is essential to a mortgage’s enforceability. In J .
Dillon & Son Co. v. Oliver, 106 S.C. 410, 91 S.E. 604 (1917), the Court explained that the role
of subscribing witnesses is a statutory safeguard, and that defects in witness competency
undermine the instrument’s validity and its entitlement to recordation. Here, the NovaStar
Mortgage was executed with only one subscribing witness, Maude K. Cole, and the
acknowledgment itself failed to identify the mortgagors. Under Dillon and § 30-5-30, the
Mortgage was defectively executed, not entitled to recordation, and incapable of imparting

constructive notice.

1I. The Note Endorsements Are Void.

The endorsements on the NovaStar Note are facially void because they:
(a) introduce a corporate stranger,

(b) ambiguously name multiple payees,

(c) are executed by an unauthorized “Assistant Secretary,” and

(d) purport to transfer the Note to multiple payees “without recourse.”

12
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These defects destroy negotiability and standing. U.C.C. §§ 3-110, 3-201, 3-204; In re Veal, 450
B.R. 897 (9th Cir. B.A.P. 2011); BAC Home Loans Servicing v. Kinder, 398 8.C. 619, 730

S.E.2d 313 (Ct. App. 2012).

South Carolina law further recognizes that parties to a negotiable instrument may be discharged
when the holder alters enforcement rights without their consent. S.C. Code Ann. § 36-3-606
provides that a party is discharged when the holder, without consent, extends payment or impairs
recourse. In Seven Lakes Inv. Grp., Inc. v. Crowe, 297 S.C. 534,377 $.E.2d 576 (1989), the
South Carolina Supreme Court held that a guarantor was discharged when the note holder
extended payment without the guarantor’s consent. Here, BONY seeks to enforce a Note
purportedly transferred into the NovaStar trust years after closing, with terms altered outside the
borrower’s consent. Under § 36-3-606 and Seven Lakes, such actions discharge liability and

render the Note unenforceable by BONY.

South Carolina law requires that a party demonstrate standing before invoking the jurisdiction of
the court. Davis v. Hamm, 300 S.C. 284, 387 S.E.2d 676, 678 (Ct. App. 1989) (“A party must
have a real interest in the subject matter of the action and a legal right to enforce it in order to
have standing.”). BONY cannot demonstrate standing because it has no enforceable interest in
the Note, the Mortgage, or the Assignments. The endorsements are void, the Mortgage was
defectively executed, and the Assignments misidentify a non-existent recordation. Without

standing, BONY’s foreclosure action must be dismissed with prejudice.
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A. Endorsement by a Corporate Stranger: NovaStar Mortgage, Inc. # NovaStar Home Mortgage, Inc.

The Note endorsement is made by “NovaStar Mortgage, Inc.” — an entity that was never the

original lender of record. The Note and Mortgage both identify the lender as “NovaStar Home

Mortgage, Inc.”

Public and judicial records confirm these were separate and distinct corporate entities:

Massachusetts Division of Banks (2003): Issued a Consent Order against NovaStar Home
Mortgage, Inc., confirming its status as a licensed, regulated lender. (Exhibit G).
California DFPI: Issued enforcement actions against NovaStar Mortgage, Inc.,
confirming that entity was independently regulated. (Exhibit H).

SEC Filings: SEC Exhibit 21.1 to Form 10-K confirms that NovaStar Home Mortgage,
Inc. and NovaStar Mortgage, Inc. were distinct subsidiaries of NovaStar Financial, Inc., a
Maryland corporation. (Exhibit I).

Beaumont v. Bank of New York Mellon, 81 F. Supp. 3d 896, 902 (N.D. IlL. 2015): The
court addressed BONY Mellon’s foreclosure standing in the context of NovaStar-
originated loans and treated NovaStar Home Mortgage, Inc. and NovaStar Mortgage, Inc.
as separate legal entities.

Lawyers Title Ins. Corp. v. NovaStar Mortgage, Inc., 862'N.E.2d 774, 778 (Ind. Ct. App.
2007): The court adjudicated claims involving NovaStar Mortgage, Inc. in a title
insurance dispute, further confirming that NovaStar Mortgage, Inc. was an independent

corporation, not interchangeable with NovaStar Home Mortgage, Inc.

Taken together, these authorities establish beyond dispute that “NovaStar Home Mortgage, Inc.”

and “NovaStar Mortgage, Inc.” were not interchangeable names, but legally distinct

corporations.

14
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Under the Uniform Commercial Code, only the original payee or a valid transferee may endorse
or negotiate a promissory note. U.C.C. §§ 3-201, 3-203. An endorsement by a corporate stranger
— one never the payee or a proven successor — is a nullity. /n re Veal, 450 B.R. at 911. See also

Kinder, 398 S.C. at 316 (standing requires valid negotiation and possession of the note).

Because “NovaStar Mortgage, Inc.” was not the original payee, not a proven successor by
merger, and not an authorized transferee of “NovaStar Home Mortgage, Inc.,” its purported
endorsement is void ab initio. This defect severs the chain of title, prevents negotiation of the
Note, and leaves BONY incapable of proving itself a “person entitled to enforce.” Arkison v.

Griffin (In re Griffin), 719 F.3d 1126, 1131 (9th Cir. 2013).

I11. The Assignments of Mortgage Are Void Ab Initio.

The July 28, 2023 Assignment misidentifies the NovaStar Mortgage recording as “February 28,
2004, Book 9841,” when the actual recordation occurred February 20, 2004, Book 9041, An
assignment referencing a non-existent instrument conveys nothing. U.S. Bank Nat’l Ass'n v.
Ibanez, 458 Mass. 637, 649-50 (2011). A defective assignment cannot be cured by re-recording

the same defect the way BONY did on October 3, 2023.

South Carolina law requires that an assignment of mortgage be in proper written format and
recorded to provide notice. See S.C. Code Ann. § 29-3-330. If an assignment is not properly
executed, acknowledged, and recorded, it conveys nothing. Here, BONY’s assignments
misidentify a non-existent recordation date (February 28, 2004, a Saturday when the Register of
Deeds was closed), rendering them facially void. Because the assignments fail to satisfy statutory

requirements, they cannot vest BONY with any enforceable interest in the mortgage.
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South Carolina law requires a foreclosing plaintiff to establish standing by proving a valid
assignment of the mortgage and lawful possession of the note. An assignee acquires no greater
rights than its assignor and must prove the assignment’s validity. Bank of America, NA v
Draper, 746 S.E.2d 478, 2013 WL 2422875, at *3, 2013 S.C. App. LEXIS 160 (Ct. App. 2013).
Here, BONY’s Assignments are facially void because they misidentify a non-existent
recordation date (February 28, 2004, a Saturday when the Register of Deeds was closed).
Because a void assignment conveys nothing, BONY has no greater rights than its assignor and

cannot establish standing to foreclose.

IV. Priority of Title

South Carolina follows a pure race recording statute: “All deeds of conveyance of lands,
tenements or hereditaments, either in fee simple or for life, all mortgages or instruments in
writing in the nature of a mortgage of any real estate, all marriage settlements or instruments in
the nature of a settlement of a marriage, shall be valid so as to affect the rights of subsequent
creditors (whether lien creditors or simple contract creditors) or purchasers for valuable
consideration without notice only from the day and hour when they are recorded in the office of
the register of deeds of the county in which the property is situated.” S.C. Code Ann. § 30-7-10.
Under this statute, priority is determined strictly by the order of recordation, regardless of actual

notice.

South Carolina courts have applied this principle consistently for more than a century. In Bryce
& Co. v. Foot, 25 S.C. 467 (1886), the Supreme Court held that a valid assignment for the
benefit of creditors had precedence over a subsequent attachment because the assignment was
properly executed and recorded first in time. Likewise, in Lewis v. Lewis, 324 8.C, 529, 479

S.E.2d 208 (Ct. App. 1996), the Court of Appeals confirmed that an instrument defectively
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executed or not entitled to recordation imparts no constructive notice and cannot establish

priority in the chain of title.

Here, Plaintiffs’ Deeds of Distribution, recorded September 6, 2023 (Book 21073, Pages 1408—
1410) and September 27, 2023 (Book 21075, Pages 5539-5541), and their Affidavit of
Acknowledgment & Acceptance, recorded December 18, 2023 (Book 21086, Pages 3245-3247),
were all validly executed and properly recorded in the Lexington County Register of Deeds.
These instruments establish Plaintiffs’ lawful chain of title. In contrast, Plaintiff BONY recorded
two Assignments of Mortgage. The first is dated July 28, 2023 which misidentified the
underlying NovaStar Mortgage as having been recorded in Book 9841 (Book 21067, Page 4146).
BONY re-recorded another Assignment of Mortgage on October 3, 2023 (Book 21076, Page
4337). Both Assignments of Mortgage misidentified the underlying NovaStar Mortgage as
having been recorded February 28, 2004, when in fact it was recorded February 20, 2004 in
Book 9041, Page 4. Because the Assignments reference a non-existent recordation, they are void

ab initio and cannot transfer any enforceable interest.

Accordingly, under Bryce & Co., § 30-7-10, and Lewis v. Lewis, Plaintiffs’ Deeds and Affidavit
hold priority as a matter of law over BONY’s defective Assignments. Plaintiff’s foreclosure

complaint, predicated on void instruments recorded out of sequence, must fail.

False Recordation Date — February 28, 2004. Plaintiff’s October 3, 2023 Assignment is void on
its face because it purports to assign a Mortgage “recorded on February 28, 2004.” February 28,
2004 was a Saturday, when the Lexington County Register of Deeds was closed and could not
have accepted recordation. The actual NovaStar Mortgage was recorded on February 20, 2004, in
Book 9041, Page 4. An assignment that references a non-existent or impossible recordation

conveys nothing. See U.S. Bank Nat’l Ass’n v. Ibanez, 458 Mass. 637, 649-50 (2011). Because
17
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Plaintiff’s assignment rests on an impossibility, it is void ab initio. Plaintiffs’ Deeds of
Distribution, recorded September 6, 2023 (Book 21073, Pages 1408-1410) and September 27,
2023 (Book 21075, Pages 5539-5541), and Affidavit of Acknowledgment & Acceptance,
recorded December 18, 2023 (Book 21086, Pages 3245-3247), therefore take priority as a matter

of law.

The requirement that assignments be validly recorded is central to South Carolina’s race
recording statute, S.C. Code Ann. § 30-7-10. As the Supreme Court recognized in Bryce & Co.
v. Foot, 25 S.C. 467 (1886), priority is determined by lawful execution and recordation.
Plaintiffs’ Deeds of Distribution and Affidavit of Acknowledgment & Acceptance were properly
recorded in 2023. BONY’s purported assignments, in contrast, fail under both S.C. Code Ann. §
29-3-330 and § 30-7-10, as they reference an impossible recordation date and were not lawfully

perfected on October 3, 2023 — after Plaintiffs’ instruments were.

V. Plaintiffs’ Chain of Title Holds Priority.
Plaintiffs’ Deeds of Distribution, recorded September 6, 2023 and September 27, 2023, predate

BONY’s October 3, 2023 Assignment. Under South Carolina’s pure race recording statute, S.C.
Code Ann. § 30-7-10, Plaintiffs® properly recorded instruments have priority over BONY’s

defective assignments,

South Carolina law has long recognized that a validly executed and recorded conveyance or
assignment takes precedence over subsequent claims or attachments. In Bryce & Co. v. Fool, 25
S.C. 467 (1886), the Supreme Court held that an assignment for the benefit of creditors had
priority over a later attachment because the assignment was valid and first in time. The same

principle applies here. Plaintiffs’ Deeds of Distribution, recorded September 6, 2023 (Book
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21073, Pages 1408-1410) and September 27, 2023 (Book 21075, Pages 5539-5541), and their
Affidavit of Acknowledgment & Acceptance, recorded December 18, 2023 (Book 21086, Pages
3245-3247), were validly executed and recorded prior to BONY’s October 3, 2023 defective
Assignment. Under Bryce & Co. and South Carolina’s pure race statute, S.C. Code Ann. § 30-7-

10, Plaintiffs’ instruments take priority as a matter of law.

VI. Transfers into the NovaStar Trust After Closing Are Void.

Federal appellate authority confirms that foreclosure standing requires both production of the
promissory note and proof that any trustee is authorized under governing trust law and valid
transfers. In Edward Zadrozny v. Bank of New York Mellon, 720 F.3d 1163, 1168 (10th Cir.
2013), the court held that a foreclosing trustee must demonstrate possession of the note and
authority to act as trustee, and that the Uniform Commercial Code governs negotiability and
enforcement of notes. Here, BONY has failed to produce custodial receipts, closing
certifications, or a valid chain of endorsements, and its Assignments reference a non-existent
recordation date. Under Zadrozny and South Carolina’s UCC (8.C. Code Ann. §§ 36-3-110 to

36-3-204), BONY cannot establish itself as the lawful note holder or trustee with authority to

foreclose.

The NovaStar Mortgage Funding Trust 2004-1 is governed by New York law under its Pooling
and Servicing Agreement. However, South Carolina law controls procedural issues, including
statutes of limitations. In In re Sterba, 516 B.R. 579, 58384 (B.A.P. 9th Cir. 2014), the court
held that contractual choice of law provisions generally govern substantive rights but do not
displace the forum state’s statutes of limitations absent express agreement. Accordingly, while

New York trust law applies to determine whether transfers into the trust were void under EPTL §
19
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7-2.4, South Carolina’s statutes of limitation govern the timeliness of any foreclosure or
enforcement action. BONY cannot invoke New York's trust law selectively to avoid South

Carolina’s limitation periods.

VII Standing

South Carolina law requires that a party demonstrate standing before invoking the jurisdiction of the
court. Davis v. Hamm, 300 S.C. 284, 387 S.E.2d 676, 678 (Ct. App. 1989) (“A party must have a real
interest in the subject matter of the action and a legal right to enforce it in order to have standing.”). In
foreclosure actions, standing depends on proving both tawful possession of the promissory note and a

valid chain of assignments of the mortgage.

South Carolina courts have consistently held that a foreclosing party must establish itself as a “person
entitled to enforce” under the Uniform Commercial Code. BAC Home Loans Servicing v. Kinder, 398

S.C. 619, 730 S.E.2d 313, 316 (Ct. App. 2012). This requires valid negotiation and proper endorsement of
the note. Defective endorsements that name multiple payees or that are signed by unauthorized

individuals do not satisfy Article 3.

Similarly, an assignee acquires no greater rights than its assignor and must prove the validity of the
assignment. Bank of America, N.A. v. Draper, 746 S.E.2d 478, 2013 WL 2422875, at *3,2013 S.C. App.
LEXIS 160 (Ct. App. 2013). If the assignment is void or fatally defective, the assignee has no standing to

foreclose.

Federal appellate authority echoes these requirements. In Arkison v. Griffin (Inre Griffin), 719 F.3d 1126,
1131 (Sth Cir. 2013), the court held that alleged!y defective endorsements and assignments directly
impact whether the claimant is a “person entitled to enforce” under Article 3 of the UCC. Standing cannot

be established where the chain of title is broken by void or improper transfers.
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Here, BONY Mellon has failed to demonstrate standing. The Note endorsements introduce a corporate
stranger (“NovaStar Mortgage, Inc.”), ambiguously identify two payees, and are signed by an
unauthorized “Assistant Secretary.” The Assignments of Mortgage recorded July 28, 2023 and October 3,
2023 misidentify a non-existent recordation date (February 28, 2004, a Saturday when the Lexington
County Register of Deeds was closed). Under Davis, Kinder, Draper, and Arkison, these defects prevent
BONY from establishing a real interest in the subject matter of this action or proving itself a person

entitled to enforce the Note and Mortgage. Without standing, BONY s foreclosure complaint must be

dismissed with prejudice.

VIIL. Plaintiffs Have Established Special Damages for Slander of Title.

South Carolina law recognizes slander of title as a distinct tort when a defendant falsely records
or publishes an instrument that clouds the plaintiff’s property title. In such cases, a plaintiff may
recover special damages, including the expenses of litigation reasonably necessary to remove the
cloud.

In Pye v. Estate of Fox, 369 8.C. 555, 633 S.E.2d 505, 510 (Ct. App. 2006), the Court of Appeals
confirmed that damages for slander of title “include the expense of legal proceedings necessary
to remove the cloud cast by defendant’s publication.” Similarly, in Cason v. Duke Energy Corp.,
348 S.C. 544, 560 S.E.2d 891, 896 (Ct. App. 2002), the Court held that attorney’s fees incurred
in quieting title were recoverable as special damages caused by the defendant’s wrongtul
conduct,

Here, BONY’s false Assignments of Mortgage, recorded on July 28, 2023, and October 3, 2023,
clouded Plaintiffs’ title with void instruments referencing a non-existent recordation date of

February 28, 2004. Plaintiffs were forced to bring this action to remove the cloud and restore
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clear title. Under Pye and Cason, the expenses of these proceedings, including the reasonable

value of attorney’s fees required to prosecute the claim, are recoverable as special damages.

IX. Plaintiffs Are Entitled to Litigation Costs and Special Damages for Slander of Title
South Carolina law recognizes that special damages are recoverable where a defendant’s
wrongful conduct clouds title and forces the property owner to incur costs to clear it. In Huff'v.

Jennings, 319 S.C. 142, 459 S.E.2d 886, 891 (Ct. App. 1995), the Court explained that special

damages for slander of title include:

“pecuniary losses that result directly and immediately from the effect of the conduct
of third persons, including impairment of vendibility or value caused by
disparagement, and the expense of measures reasonably necessary to counteract the

publication, including litigation.”

South Carolina law makes clear that litigation expenses may be recovered when they are the
natural and proximate result of a defendant’s wrongful publication of a false claim against real
property. Pye, 369 S.C. at 510; Cason, 348 S.C. at 896. Here, BONY’s defective Assignments of
Mortgage (July 28, 2023 and October 3, 2023) and void Note endorsements introduced false
claims of lien and interest into the public record. Plaintiffs were required to file this action,

prepare affidavits, obtain certified records, and marshal documentary evidence to defend against

BONY’s slanderous claims.

A. Recoverable Litigation Costs
Under South Carolina law, recoverable litigation costs are distinct from attorney’s fees and

include direct, out-of-pocket expenses necessary to prosecute an action. South Carolina law
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makes clear that litigation expenses may be recovered when they are the natural and proximate
result of a defendant’s wrongful publication of a false claim against real property. Pye, 369 S.C.
at 510; Cason, 348 S.C. at 896. Plaintiffs seek reimbursement of the following costs, supported

by receipts and affidavits filed contemporaneously with this Motion:

Court filing fees

Service of process fees

Transportation and preparation costs

Certified copies and document preparation fees

o Title search and abstracting expenses
These expenditures were necessary and reasonable in order to rebut BONY’s wrongful

foreclosure filings and clear Plaintiffs’ title.

B. Special Damages for Slander of Title

In addition, Plaintiffs seek special damages equal to the reasonable value of attorney’s fees that
would have been required to defend against BONY’s slander of title and to restore marketable
title. Although Plaintiffs appear pro se, the legal services necessary to counteract Defendant’s
false instruments are measurable and compensable as special damages under Huff. The wrongful
recordation of void Assignments and defective endorsements forced Plaintiffs to take measures
“reasonably necessary to counteract the publication,” id., which entitles Plaintiffs to recover the
fair market value of such services. The measure of special damages is the objective market value

of the legal work reasonably required, as recognized in Cason.
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C. Relief Requested
Accordingly, Plaintiffs respectfully request that this Court, in addition to granting summary

judgment in their favor, award them:

1. Reimbursement of litigation costs as outlined above;

2. Special damages in the form of the reasonable value of attorney’s fees necessary to clear

title and defend against Defendant’s wrongful foreclosure filings; and

3. Such further relief as this Court deems just and proper.

X. Entitlement To Damages
South Carolina law also recognizes wrongful foreclosure as a separate actionable tort with its

own range of recoverable damages. Turner v. Milliman, 392 8.C. 116, 708 S.E.2d 766, 770

(2011). Plaintiffs’ claims are not limited to litigation expenses and special damages; they are

entitled to the full spectrum of damages recoverable under South Carolina law for wrongful
foreclosure and slander of title. Should this Court grant summary judgment in favor of Plaintiffs
on the issue of liability for wrongful foreclosure and slander of title, Plaintiffs are entitled to a
subsequent hearing on the issue of damages. The damages proximately caused by Defendant’s
tortious conduct fall into several categories well-established under South Carolina law.

A. Actual and Consequential Damages. For a wrongful foreclosure claim, the goal of damages

is to restore the injured party to the position they would have been in but for the defendant’s

wrongful conduct. See Haley v. Trees of Brookland, Inc., 396 8.C. 45, 720 S.E.2d 492 (Ct. App.
2011). Accordingly, Plaintiffs are entitled to recover the value of the lost equity in the property,
as well as any other payments, wrongful fees, or costs directly and consequentially resulting

from Defendant’s unlawful actions.
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B. Special Damages for Slander of Title. As established in Section VIII, Plaintiffs are entitled

to recover special damages, which include the pecuniary losses incurred as a direct result of the
disparagement of their title. Critically, these damages include “the expense of measures
reasonably necessary to counteract the publication, including litigation.” Huff v. Jennings, 319
S.C. at 151. The costs and fees incurred in prosecuting this action to quiet title and remove the

cloud created by BONY’s void instruments are therefore recoverable as a matter of law.

C. Non-Economic Damages. Under South Carolina law, a plaintiff may recover damages for

the emotional and mental anguish that naturally flows from a defendant’s tortious act. See Ford

v. Hutson, 276 S.C. 157,276 S.E.2d 776 (1981). Plaintiffs are therefore entitled to seek damages
for the emotional distress, humiliation, anxiety, and loss of enjoyment of their property resulting
from Defendant's wrongful foreclosure and slander of title. The appropriate amount of such non-

economic damages is a question for the trier of fact.

D. Punitive Damages. An award of punitive damages is appropriate where a plaintiff proves by
clear and convincing evidence that their harm was the result of the defendant’s willful, wanton,
or reckless conduct. S.C. Code Ann. § 15-32-520(B); Lister v. NationsBank of Delaware, N.A.,
329 S.C. 133, 494 S.E.2d 449 (Ct. App. 1997). Here, Defendant’s conduct—initiating and
pursuing foreclosure based on facially void assignments that reference a non-existent recordation
and a mortgage that was itself defectively executed—constitutes a conscious failure to exercise
due care and a reckless disregard for Plaintiffs’ property rights. This conduct justifies an award

of punitive damages, the determination of which is reserved for the trier of fact.
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Because BONY’s defective instruments and wrongful foreclosure clouded Plaintiffs’ title and

forced unnecessary litigation, Plaintiffs are entitled to a full damages award. The purpose of this

|
]
i

motion is to establish Defendant’s liability as a matter of law. The attached Damages Schedule
outlines the specific categories of damages Plaintiffs intend to prove at a subsequent hearing on

that issue.

CONCLUSION

BONY’s foreclosure proceedings were predicated upon void instruments and undertaken without
standing. Plaintiffs hold a valid chain of title superior to Defendant’s defective claims. No

genuine issue of material fact exists, and Plaintiffs are entitled to judgment as a matter of law.

WHEREFORE, Plaintiffs respectfully move this Honorable Court to:

1. Grant summary judgment in favor of Plaintiffs;
2. Declare the Mortgage and Note void and unenforceable;

3. Declare the Assignments of Mortgage dated July 28, 2023 and October 3, 2023 void ab
initio;

4. Quiet title to Plaintiffs as lawful successors in interest;
5. Award damages for wrongful foreclosure, slander of title, and constructive fraud; and

6. Grant such further relief as this Court deems just and proper.

Respectfylly submitted this r[h day of OCA(D !('12_\" , 2025.

Nunnally: Mark-Anthony

5681 Grande River Road

College Park, GA 30349
Telephone: 404-980-4488

Email: markanunnally@gmail.com
Pro Se Plaintiff
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EXHIBIT LIST

Plaintiffs’ Motion for Summary Judgment

¢ Exhibit A — NovaStar Note with defective endorsements (unrecorded instrument;
attached for evidentiary purposes).

e Exhibit B — NovaStar Mortgage, executed January 30, 2004; recorded February 20, 2004
—Book 9041, Page 4, Lexington County Register of Deeds.

o Exhibit C — Assignment of Mortgage, dated July 28, 2023; recorded July 28, 2023 —
Book 21067, Page 4146; misidentifies NovaStar Mortgage as having been recorded on
February 28, 2004 (erroneous reference to Book 9841).

» Exhibit D — Plaintiffs’ Deeds of Distribution:

o September 6, 2023 — Book 21073, Pages 1408-1410.
o September 27, 2023 — Book 21075, Pages 5539-5541.

e Exhibit E — Assignment of Mortgage, dated October 3, 2023; recorded October 3, 2023 —
Book 21076, Page 4337; repeats erroneous reference to February 28, 2004, Book 9841.

e Exhibit F — Plaintiffs’ Affidavit of Acknowledgment & Acceptance, recorded December
18, 2023 — Book 21086, Pages 3245-3247.

e Exhibit G — Massachusetts Division of Banks Consent Order (Dec. 30, 2003) recognizing

NovaStar Home Mortgage, Inc. as a licensed, regulated lender.
o Exhibit H — California DFPI Enforcement Action against NovaStar Mortgage, Inc.,
confirming separate regulation of NovaStar Mortgage, Inc. as an independent corporate

entity.
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Exhibit I — SEC Exhibit 21.1 to Form 10-K (Subsidiaries of NovaStar Financial, Inc.),
listing NovaStar Home Mortgage, Inc. and NovaStar Mortgage, Inc. as distinct
subsidiaries.

Exhibit X — Plaintiffs’ Damages Schedule
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Exhibit “A” NovaStar Note with defective. endorsements

(unrecorded instrument; attached for evidentiary purposes).
October 6, 2025
Exhibit “A” is entered into the Record
» to provide a visual or physical representation of Authenticated Evidentiary fact(s).
o isa true and accurate copy of the original.
¢ is being offered into the Record to prove the puriaose of Exhibit “A”.

» No party objects to the admission of this Exhibit A into evidence for and on the Record.
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LOAN #: 03-R37223
MIN: 1000B0150020066015

NOTE
JANUARY 30, 2004 CLEVELAND, OHIO
[Date] [City] [State]

1759 WILLOW CREEK DRIVE, COLUMRIA, SC 29212
[Property Addraess]

1. BORROWER'S PROMISE TO PAY
In retum for a loan that | have received, | promise to pay U.S.  $121,500.00 (this amount is called “Principal"),
plus interest, to tha order of the Lender. The Lender is NOVASTAR HOME MORTGAGE, INC., A CORPORATION.

| will make all payments under this Note in the form of cash, check or money order.
| undetstand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who
is entitled to receive payments under this Note is called the “Note Holder.”

2. INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. | will pay interest at a
yearly rateof 6,990%.

The interestrate required by this Section 2 is the rate | will pay both before and after any defaultdescribed in Section
&(B) of this Note. '

3. PAYMENTS

(A) Time and Place of Payments

| will pay principal and interest by making a payment every month.

| will make my menthly payment on the 1sT  day of each month beginning on MARCH 1, 2004,
I will make these payments every menth until | have paid all of the principal and interest and any other charges deseribed
below that | may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be
applied to interest before Principal. If, on FEBRUARY 1, 2024, 1 still owe amounts under this Note, 1 will
pay those amounts in full on that date, which is called the “Maturity Date.”

| will make my monthly payments at

P.O., BOX 808911

KANSAS CITY, MO 64184-8911

or at a different place if required by the Note Holder.
(B) Amount of Monthly Payments
My monthly payment will be in the amount of U,S. $941.26.

4, BORROWER'S RIGHT TO PREPAY

[ have the right to make payments of Principal at any time before they are due. A payment of Principal only is known
asa "Prepayment.” When | make a Prepayment, | will tell the Note Holder in writing that | am doing so. | may not designate
a payment as a Prepayment if [ have not made all the manthly payments due under the Note.

I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder will
use my Prepayments to reduce the amount of Principal that| owe under this Note. However, the Note Holder may apply
my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my Prepayment to
reduce the Principal amount of the Note. If | make a partial Prepayment, there will be no changes in the due date or in
the amount of my monthly payment unless the Note Holder agrees in writing to those changes.

5. LOAN CHARGES

It a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest
or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a) any
such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any
sums already collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose
to make this refund by reducing the Principal | owe under this Note or by making a direct payment to me. It a refund
reduces Principal, the reduction will be treated as a partial Prepayment.

6. BORROWER’S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overdus Payments _

if the Note Holder has not received the full amount of any monthly payment by the end of 15 calendar
days after the date it is due, | will pay a late charge to the Note Holder, The amount ¢of the charge will be 5.000%
of my overdue payment of principal and interest. | will pay this late charge promptly but only once cn each late payment.

i
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LOAN #: 03-A37223
(E) Payment of Note Holder's Costs and Expenses
1f the Note Holder has required me to pay Immediately in full as described above, the Note Holder will have the right
to be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prehibited by applicable
law. Those expenses include, for example, reasonable attorneys’ fees.

7. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be given
by delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if | give
the Note Holder a notice of my different address,

Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first
class mall to the Note Holder at the address stated in Section 3{A) above or at a different address if | am given a notice
of that diffetent address,

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than ane person signs this Note, each person is fully and personally obligated to keep all of the promises
made In this Note, including the promise to pay the full amaunt owed, Any person whois a guarantor, surety or endorser
of this Note is also obligated to do these things. Any person who takes over these obligations, including the obligations
of a guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note
Holder may enforce its rights under this Note against each person individually or against all of us together. This means
that any one of us may be required to pay all of the amounts owed under this Note.

9. WAIVERS

land any other person who has obligatiens under this Note waive the rights of Presentment and Notice of Dishonor.
“Presentment” means the right to require the Note Holder to demand payment of amounts due. “Notice of Dishonor"
means the right to require the Note Holder to give notice to other persons that amounts due have not been paid.

10. UNIFORM SECURED NOTE
This Note is a uniform Instrument with limited variations in some jurisdictions. In addition to the protections given
to the Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument"), dated the
same date as this Note, protects the Note Holder from possible Josses which might result if | do not keep the promises
which | make in this Note. That Security Instrument describes how and underwhat conditions | may be required to make
fmmediate payment in full of all amounts | owe under this Note, Some of those conditions are described as follows:
It all or any part of the Property or any Interest in the Property is soki or transferred (or if Borrower is not a
natural person and a beneficial interestin Borroweris sold or transferred) without Lender's prior written consent,
Lender may require immediate payment in full of all sums securad by this Security Instrument. However, this
option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide
a period of not less than 30 days from the date the notice is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security Instrument. if Borrower fails to pay these sums pricr to the

expiration of this period, Lender may invoke any remedies permitted by this Security Instrument without further
notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED
LSA& i\\’i (Seal)

CARL A NUNALLY
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ALLONGE

This Allonge is to be made a part of the Note:

Dated: January 30, 2004

Borrower: Carl A. Nunally

Property Address: 1759 Willow Creek Drive, Columbia, SC 29212
Original Lender: Novastar Home Mortgage, Inc., A Virginia Corporation
Loan #: 03-A37223

Loan Amount: $ 121,500.00

Interest Rate: 6.990 %

Maturity Date: Febmary 1, 2024

Pay to the Order of:

Novastar Mortgage Iuc., A Virginia Corporation
JPMorgan Chase Bank, as Trustee®

Without Recourse:

Novastar Home Mortgage, Inc., A Virginia Corporation

By: _9;/;, )\

Shannon Skonieczka
Assistant Secretary

* |PMorgan Chase Bank, as Trustee of the [IouaSt&r
Morigage Funding Trost, Series 20041, relahn:g"t?’ithe
NovaStar Homa Eauitv Lazp Anenphostnd liest™e
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Loan # 0071322440

ALLONGE TO NOTE

This endorsement is 2 permanent part of the Note in the amount of $121,500.00.
NOTE DATE:; 01/30/2004

BORROWER NAME: CARL A NUNALLY .

PROPERTY: 1759 WILLOW CREEK DRIVE, COLUMBIA, SC 29212

PAY TO THE ORDER OF:

WITHOUT RECOURSE:

JPMORGAN CHASE BANK N.A. F/K/A JPMORGAN CHASE BANK, AS TRUSTEE OF
THE NOVASTAR MORTGAGE FUNDING TRUST, SERIES 2004-1 RELATING TO THE
NOVASTAR HOME EQUITY LOAN ASSET-BACKED CERTIFICATES SERIES 2004-1

m'ﬁﬁa\ ar
Signer: Kathy Tyler
Title: Vice President
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Exhibit “B” NovaStar Mortgage, executed January 30, 2004; recorded February 20, 2004 —

Book 9041, Page 4, Lexington County Register of Deeds.
October 6, 2025
Exhibit “B” is entered into the Record
s to provide a visual or physical representation of Authenticated Evidentiary fact(s).
« is atrue and accurate copy of the original.
« is being offered into the Record to prove the purpose of Exhibit “B”.

« No party objects to the admission of this Exhibit B into evidence for and on the Record.

38
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Rec Fee:$16.00 'St'ree.sa.aa
Co Fep24B.88 Pages:1@

_Rfter Recording Return To: Le:m ton [Ioun‘l:; ROD Debra M. Gunter
NOVASTAR MORTGRGE, INC. HﬂRTE GE Bk:Pp 9841:4

ATTN: COLLATERRL CONTROL

‘6200 OAK TREE BLVD. 3RD FLOOR

CLEVELAND, OH 44131

This instrument was prepared by: ' E 2 \S( \.9%

Title Order No.: NUNALLY
Escrow No.1 NUNALLY
LOAN #: 03-A37223

[Space Above This Line For Racarding Data]

MORTGAGE

I MIN 100080190020066015

DEFINITIONS .

Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11, 13,
18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided in Section 186.
(A) “Security Instrument” means this document, which is dated JANUARY 30, 2004, together with
all Riders to this document,

(B) "Borrower” is CARL A, NUNALLY AND FRANKIE L. NUNALLY.

Borrower is the mortgagor under this Security Instrumeant.

(C) "MERS" is Mortgage Electronic Registration Systems, Inc, MERS is a separate carporation that is acting solely as
anominea for Lender and Lender’s successors and assigns. MERS Is the beneficlary underthis Security Instrument,
MERS is organized and existing under the laws of Delaware, and has an address and telephone number of P.O. Box
2026, Flint, Michigan 48501-2026, tel. (8388) 679-MERS.

(D) “Lender” is NOVASTAR HOME MORTGAGE, INC..

Lender is a CORPORATION, organized and existing under the laws of
THE STATE OF VIRGINIA, Lender's address is 104 ROBIN ROAD,
LEXINGTON, SC 29073.

Lender is the mortgagee under this Security Instrument.
(E) “Note” means the promissory note signed by Borrower and dated  JANUARY 30, 2004. The Note
states that Borrower owes Lender »#+»%*ONE HURDRED TWENTY ONE THOUSAND FIVE HUNDRED AND NO/100
kAR ARk h kA h Ak Rk kA ARk Rk kR kah ke Rk hn kv  [Dollars (U.S_ 5§121,500.00 )
plus interest. Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later
than FEBRUARY 1, 2024,
(F)} “Property” means the property that is described below under the heading "Transfer of Rights in the Property."”
(G) “l.oan” means the debt evidenced by the Note, plus interest, any prepaymenl charges and late charges due under
the Note, and all sums due under this Security Instrument, plus interest,
(H) “Riders” means all Riders to this Security Instrument that are executed by Borroawer, The following Riders are to be
execuUted by Borrower [check box as applicabla]:

E]Adjustable Rate Rider Condominium Rider [__1Second Home Rider

B ¥ VST W T | T PV I [ FC VR DU JEPPEpRE o T PN | R s PR S SO P






LOAN #: 03-a37223
" APPRAISAL RIGHI‘S WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO
THE DEBT REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY. This waiver shall not apply
so long a3 the Property is used as a dwaelling place as defined in § 12-37-250 of the South Carolina Code of Laws.
. 26. Future Advances. The lien of this Security Instrument shall secure the existing indebtedness under the Nate
and any future advances made under this Security Instrument up ta 150% of the origlnal principal amount of the Note
plus [nterest thereon, attorneys' fees and court costs.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security
Instrument and in any Rider executed by Borrower and recorded with it.

Signed, sz{dﬁe presence of: ((ﬁM
M’ (Seal)
e O N

CARL A HNUNALLY

State of 5 CAROL
County of AC U\OX
The foregoing instr ent was acknowledgad before me this \\%D\U"{ (date)
. L] LY

by o\ L, oOey

{(nams of person acknowledged).

RPA

Signature of Person Taki;j//kn wledgement

\M/‘\‘.M-AOQ K C/\Q - My GOmm.’f.ss:.on expires:
Loiness
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Exhibit “C” Assignment of Mortgage, dated July 28, 2023; recorded July 28, 2023 — Book
21067, Page 4146; misidentifies NovaStar Mortgage as having been recorded on February 28,

2004 (erroneous reference to Book 9841).
October 6, 2025
Exhibit “C” is entered into the Record
« to provide a visual or physical representation of Authenticated Evidentiary fact(s).
e is a true and accurate copy of the original.

 isbeing offered into the Record to prove the purpose of Exhibit “C”.

« No party objects to the admission of this Exhibit C into evidence for and on the Record.

39
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When Recorded Retum To:

PEH Mortgegs

€20 Nationwide Title Cleering, LLC 2023026355  BK: 21067 PG: 4145- 4145 17GS
2100 Alt, 19 Nesth MORTGAGE ASST

Palm Harbor, FL 34583 Rec:$10.00 Criy:$0.00  Statw: $0,00

July28, 2093 10:53:48 AM -
FILED 1N LEXINGTON COUNTY, $C ’T’)"" Q“"f

ASSIGNMENT OF MORTGAGE

FOR GOOD AND YALUABLE CONSIDERATION, the sufficiency of which is hereby scknowledped, the
undersigned, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS"), AS
MORTGAGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC,, ITS SUCCESSORS AND
ASSIGNS, (ASSIGNOR), (MERS Address: P.O. Box 2026, Flint, Michizan 45501-2026) by thess presens
does convey, grant, assigr, transfer and sct over the described Mortgage together with all lisns, and any rights due
of to become due thereon v THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW YORK
AS SUCCESSOR IN INTEREST TO JFMORGAN CHASE BANK, N.A. AS TRUSTEE FOR NOVASTAR
MORTGAGE FUNDING TRUST, SERIES 20041, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2004-]1, WHOSE ADDRESS 1S CJO FHH MORTGAGE
CORPORATION, 5720 PREMIER PARK DRIVE, WEST PALM BEACH, FL 33407, ITS SUCCESSORS
AND ASSIGNS, (ASSIGNEE).

Said Mortgage dated G1A30/2004, made by CARL A. NUNALLY AND FRANKIE L. NUNALLY to
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC, AS MORTGAGEE, AS NOMINEE
FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS and recorded
02/28/2004 in the Recorder or Registrar of Deeds of LEXINGTON County, Sonth Cayoling in Bool 3841 and
Paged.

Dated thls 28th day of July In the year 2023

MORTGAGE ELECTRONIC REGISTRATION S5VSTEMS, INC. ("MERS"™), AS MORTGAGEE, AS
NOMINEFE FOR NOVASTAR HOME MORTGAGE, INC,, ITS SUCCESSORS AND ASSIGNS

SUSAN RICKS
VICE PRESIDENT

All persons whose signatures appear above have qualified autherity to sign and have reviewed this document and
supporting documentation prior to signing.

A5k hasy Prgns

ALAN BAKFR TRACYROGERS ¥ &
WITNESS WITNESS
STATE OF FLORIDA
COUNTY OF PINELLAS

The foregoing insiniment was ecknowledged before me by mrans of [X] physical presence or [ ] ooline
notarization on thiy 28th day of July in the year 2023, by Susan Hicks as VICE PRESIDENT of MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC. {"MERS"), AS MORTGAGEE, AS NOMINEE FOR
NOVASTAR HOME MORTGAGE, INC.,, ITS SUCCESSORS AND ASSIGNS, who, as such VICE
PRESIDENT being authorized to do so, executed the foregoing instrument for the purposes therein contained.

Hetshedthey 35 (ars) personally known to me.

§
i
:
f
!

Document Prepared By: Jereifer Zak/NTC, 2100 AlL 19 Nasth, Palm Herbor, FL 34683 (800)346-9152
Recording Requested By: PHH Mertgage, CfO Nationwide Tide Clearing, LLC 2100 Alt, 19 North, Palm Harher,
FL 34683

PHHOZ 438589022 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. {MERS)
OCWEN-NVLER MIN 100G50190020055015 MERS PHONE 1-888-679-6377 MERS Mailing Address: P.O.
Box 2026, Flint, M1 48501-2026 DOCR T282307-09:07:46 [C-1) EFRMSCI

RIAANOOEE B EEI

*D010176803 2%

2023026395 RECORD BOCK BK 21067 PG 4148 (LAST PAGE)
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Exhibit “D* Plaintiffs’ Deeds of Distribution: September 6, 2023 — Book 21073, Pages

1408-1410. September 27, 2023 — Book 21075, Pages 5539-5541.
October 6, 2025
Exhibit “D” is entered into the Record
e to provide a visual or physical representation of Authenticated Evidentiary fact(s).

« is a true and accurate copy of the original.

« is being offered into the Record to prove the purpose of Exhibit “D”.

o No party objects to the admission of this Exhibit D into evidence for and on the Record. "'1‘

40
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K&‘-; cecord Yo adh Trioshee Titie

STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
) ¢
COUNTY OF LEXINGTON ) DEED OF DISTRIBUTION
) {Real Property Only)
IN THE MATTER OF: ) NOT A WARRANTY DEED
CARL ALVIN NUNALLY, SR. }
{Decedent) ) CASE NUMBER: 2022ES53201253

The undersigned states as follows:

Decedent died on SEPTEMBER 4TH, 2021 ; and probate of the Estate is being administered in
the Probate Court for LEXINGTON County, South Carolina, in File
# 0\

I was appointed Personal Representative (s} cn 28TH day of MARCH 2023.
Decedent owned real property described as follows:
Tax Map Number:2734-01-003
Street/Property Address: 1759 Willow Creek Road, Columbia, SC 28210
Legal Description: Located: 1753 Willow Creek Drive Columbia, SC

Lat 34.066370 Long:-81.184940

ALL THAT CERTAIN PIECE, PARCEL, or lot of land, with the improvements thereon, situated,
lying and being in the County of Lexington, State of South Carolina, the same being shown and
designated as Lot No. 283, Block W on plat of Murraywood Il by Heaner Engineering Co., dated
October 27,1972, revised July 1, 1975 and recorded in the Office of the RMC for Lexington
County in Plat Book 139-G at page 23; Also being shown and defineated on a plat prepared for
Dana C. Frost and Terri L. Frost by Belter & Associates, Inc., dated 611411993 and recorded in
the Office of the RMC for Lexington County in Plat Book 262 at Page 070. Reference being
made to said plat which is incorporated herein by reference for a more accurate and complete
description ; all measurements being a little maore or less.

This being identical praperty canveyed to the Mortgagers by Deed of Dana C. Frost and Teirsi L.
Frost dated August 8, L994 and recorded simultaneously herewith in Deed Book 5145 at Page

97 —————
L T D
This transfer is made pursuant to: 2023031779 BK: 21073 PG: 1408 - 1410 3PGS
DEED OF DISTRIBUTION
Rec: 515.00 Cnty:$0.00 State: $0.00 _

X Decedent's Will September 6, 2023 02:29:15 PM "F-)vm éé“‘” .
Intestacy Statute: SCPC 62-2-103 FILED IN LEXINGTON COUNTY, s¢ 4
Private Family Agreement: SCPC 62-3-912 1 o T08 e e oms s {1 EGAT Bl PR 3 RTRG
Disclaimer by: DEED OF DISTRIBEA > 7O 2539 - 5541 3 Pos
Probate Court Order issuad on Rec: $15.00 Cnty: $0.00  State: $0.00
Other: September 27, 2023 11:10:35 AM - ,

FILED IN LEXINGTON COUNTY, SC /s Lo
FORM #400ES (1/2016) Page 123

R. 443
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Exhibit “E” Assignment of Mortgage, dated October 3, 2023; recorded October 3, 2023 —

Book 21076, Page 4337; repeats erroneous reference to February 28, 2004, Book 9841.

October 6, 2025

Exhibit “E” is entered into the Record
« to provide a visual or physical representation of Authenticated Evidentiary fact(s).
e isa true and accurate copy of the original.
« is being offered into the Record to prove the purpose of Exhibit “E”.

» No party objects to the admission of this Exhibit E into evidence for and on the Record.

41
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R. 445
When Recorded Return To:
P Mortgage
C/0 Nationwide Tile Clearing, LLC
2100 Al 19 Notth
Patm Harbor, FL 34683
AR EEEEn
2073035209 BE: 21076 PG: 4337 - 4337 1PG5
MORTGAGE ASST
Rec: $17.00  Cniy: S0.00  State: 50.00
October 3, 2023 10:34:14 AM ,j-;;u_ o
FILED [N LEXINGTOM COUNTY, SC 3’
ASSIGNMENT OF MORTGAGE

CORRECTIVE ASSIGNMENT OF MORTGAGE: TO CORRECT MORTGAGE RECORDING
wc& ORIGINAL ASSIGNMENT OF MORTGAGE RECORDED ON 07/28/2023 IN BK: 21067

FOR GOOD AND VALUABLE CONSIDERATION, the sufliciency of which is heteby wknowlndﬁed.. the
undersi MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS"), AS
MOR GEF, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND
ASSIGNS, (ASSIGNOR), (MERS Addrexs; P.O. Box 2026, Flint, M) 48501-2026) by these presents
does convey, gtant, assign, transfer and sct over the described Morigage with all licns, and mhd&hu dus o1 fo
become due thereon Lo BANKO?NEWYORKMEU.ON.'? A THE BANK QF

SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, N.A. AS TRUSTEE FOR NOVASTAR
MORTCAGE FUNDING TRUST, SERIES 2004-1, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2084-1, WHOSE ADDRESS IS C/0 PHH MORTGAGE
CORPORATION, 5720 PREMIER FPARK DRIVE, WwEST PALM BEACH, FL 3M07, IS SUCCESSORS
AND ASSIGNS, (ASSIGNEE),

Said M c dated 01/30/2004, made by CARL A, NUNALLY AND FRANKIE L. NUNALLY to
MORTCACE ELECTRONIC REGISTRATION SYSTEMS, INC., AS MORTGAGEE, AS NOMINEE
FOR NOVASTAR HOME MORTGAGE, INC, ITS SUCCESSORS AND ASSIGNS and recorded
0X2Er2004 in the Reconder or Registrar of Deeds of LEXINGTON Couaty, South Carolisie in Book 3041 gnd

Page 4.

Dated on _f_Z‘_qm &MWDDJYYYY)

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS"), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS

”
%C/ ﬁﬂ Sigaed and Acknowledged
By: in the Presence of:

Mackenzie Eichen
VICE PRESIDENT
All persons whose rignatures appurnbove have qualified
suthogity to sign and have reviewed this document and  Angela Pavao  °
supporting documentation prior to signing. Witness |
| betQ
Lauren Astle
Wilness 2
STATEOFFLORIDA COUNTY OF PINELLAS
The [oregoing ins nt wledged before me by means of {X] physical presence or [ ] anline
notarizalion on {MM/DD/YYYY), by Mackenziz Eichen as YICE PRESIDENT
of MORTGAGE ONIC REGISTRATION SYSTEMS, INC. ("MERS™), AS MORTGAGEE, AS

NOMINEE FOR NOVASTAR HOME MORTGAGE, INC,, ITS SUCCESSORS AND ASSIGNS, who, 23
such VICE PRESIDENT being authorized to do so, exceuted the foregoing instrumenl for the purposes therein
containzth Hefshefthey [s (are) natly known:

JULIE MARTENS
%z NOTARY FUBLIC
Mariens " STATE OF FLORIDA
otary Public - STATE OF FLORIDA COMMS HH 243030
Commixssion expires: 05£22/2026 EXFIRES: MAY 22, 2028

]lgﬁcggianss Requesied By: PHHE Mongage, CAO Nationwide Tille Clearing, LLC 2100 Al 19 North, Palm Harbar,

PITHO2 438983506 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS)
OCWEN-NVLER (RN] MIN 100020190020066015 MERS FIIONE 1-888-679-6377 MERS Malling Addreas:
P.O. Box 2026, Flini, MI 48501-2026 DOCR T142309-04:00:20 [C-1] FRMS

T T T T T

*DO102524191

NEGEDT EN)

OCT 03 2023

N
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Exhibit “F” Plaintiffs’ Affidavit of Acknowledgment & Acceptance, recorded December 18,

2023 — Book 21086, Pages 3245-3247.

October 6, 2025

L m . T e
L i g Lo ,'
B 4 & ket -

Exhibit “F* is entered into the Record

« to provide a visual or physical representation of Authenticated Evidentiary fact(s).

o PR I

« isa true and accurate copy of the original.

s is being offered into the Record to prove the purpose of Exhibit “F”. g

» No party objects to the admission of this Exhibit F into evidence for and on the Record.

s,

42 l
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AFFIDAVIT OF ACKNOWLEDGEMENT
AND ACCEPTANCE OF DEED

We, Mark Anthony Nunnally and Timothy Alien Nunally the living men, in the capacity of Mark

Anthony Nunnally and Timothy Allen Nunally are recorded as ¢hesthe Grantee on the DEED for
the Real Property described as:

Located: : 1759 Willow Creek Drive Columbia, SC
Lat 34.066370 Long:-81.184940 i

ALL THAT CERTAIN PIECE, PARCEL, or lot of land, with the improvements thereon, situated, lying and being in
the County of Lexington, State of South Carolina, the same being shown and designated as Lot No. 283, Block
W an plat of Murraywood 1l by Heaner Engineering Co., dated October 27,1972, revised July 1, 1975 and
recorded In the Office of the RMC for Lexington County in Plat Book 139-G at page 23; Also being shown and
delineated on a plat prepared for Dana C. Frost and Terri L. Frost by Belter & Associates, Inc., dated 611411993
and recorded in the Office of the RMC for Lexington County in Plat Book 262 at Page 070. Reference being
made to said plat which is incorporated herein by reference for a more accurate and complete description ; all b
measurements being a littie more or less. ‘ ) '

This being identical property conveyed to the Mortgzgors by Deed of Dana C. Frast and Teirri L. Frost dated
August 8, 1994 and recorded simultaneously herewith in Deed Book 5145 at Page 97.

1

The Real Property commonly known as 1759 Willow Creek Drive, Columbia, SC is on the
attached original Deed filed and recorded on August 10, 1994 which lacked our

acknowledgement and acceptance of said Deed.

It is our free will, act, and deed, to acknowledge on and for the public record of our acce;;'tance
of the Deed in Fee- Simple and lawful ownership of the above described Real Property in Fee-
Simple as recorded in Deed Book 5145 at Page 97, Lexington County, South Carolina and the
lawful ownership of the Real Property under the terms of the Deed. Qur acceptance of the Deed

and lawful ownership of the Real Property are under the terms of the Deed with all rights

reserved.
AL T TR O T
2023044622 BK: 21086 PG: 3245 - 3247 3 PGS
RECEIVED RE$1000 Coty: $0.00 sae: 5000 _
07:19 PM .
DEC 1 8 2023 FLED W (xNGTON CounTy, sc T Gy |
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Exhibit “G” Massachusetts Division of Banks Consent Order (Dec. 30, 2003) recognizing

NovaStar Home Mortgage, Inc. as a licensed, regulated lender.
Qctober 6, 2025
Exhibit “G” is entered into the Record
« to provide a visual or physical representation of Authenticated Evidentiary fact(s).
« isatrue and accurate copy of the original.
« is being offered into the Record to prove the purpose of Exhibit “G”.

o No party objects to the admission of this Exhibit G into evidence for and on the Record.

43
R. 448
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10/6/25, 8:34 AM NovaStar Home Mortgage, Inc. | Mass.gov

OFFERED BY Division of Banks

CONSENT ORDER

NovaStar Home Mortgage, Inc.

DATE: 12/30/2003
ORGANIZATION: _ Division of Banks
DOCKET NUMBER:  2003.035C0
LOCATION: Kansas_ City, MO

NovaStar Home Mortgage, Inc., Kansas City, MO -
Consent Order

COMMONWEALTH OF MASSACHUSETTS

Suffolk, SS.

COMMISSIONER OF BANKS
MORTGAGE LENDER AND
MORTGAGE BROKER
LICENSING

Docket No. 2003-035-CO

CONSENT ORDER R 449

https:iAwanw. mass.goviconsent-order/novastar-home-mortgage-ine





10/6/25, 8:34 AM NovaStar Home Mortgage, Inc. | Mass.gov
9. This ORDER shall become effective immediately upon the date of its issuance.

10. The provisions of this ORDER shall be binding upon NovaStar Home Mortgage,
its officers and directors, and their successors or assigns.

11. The provisions of this ORDER shall remain effective and enforceable except to
the extent that, and until such time as, any provisions of this ORDER shall have
been modified, terminated, suspended, or set aside by the Commissioner or
upon an order of a court of competent jurisdiction,

12. This ORDER and the CONSENT AGREEMENT are the complete documents
representing the resolution of this matter. There are no other agreements
between the Division and NovaStar Home Mortgage.

BY ORDER AND DIRECTION OF THE COMMISSIONER OF BANKS:
Dated at Boston, Massachusetts, this 30th day of December, 2003,
By: Thomas J. Curry

Commissioner of Banks
Commonwealth of Massachusetts

© 2025 Commonwealth of Massachusetts.
Mass.gov® is a registered service mark of the Commonwealth of Massachusetts. Mass.gov Privacy,
Policy (/privacypoticy)

R. 450
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Exhibit “H” California DFPI Enforcement Action against NovaStar Mortgage, Inc.,
confirming separate regulation of NovaStar Mortgage, Inc. as an independent corporate

entity.

October 6, 2025
Exhibit “H” is entered into the Record
« toprovidea visual or physical representation of Authenticated Evidentiary fact(s).
» isatrue and accurate copy of the original.

o is being offered into the Record to prove the purpose of Exfribit “H”.

« No party objects to the admission of this Exhibit H into evidence for and on the Record.

44
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10/6/25, 8:38 AM Naovastar Morigage, Inc. - DFPI

E M o Translate  Settings

DFPE Q

Home » Actions.and Orders

Novastar Mortgage, Inc.

Date of Initial Action

05/06/2009

Date of Most Recent Action

05/06/2009

Party

Novastar Mortgage, Inc.

Documents

e Accusation

e Order Revoking Residential Mortgage Lender and
Mortgage Servicer License

R. 452

hitps:fidfpi.ca.gov/enforcement_action/novastar-mortgage-inc/





Exhibit “I” SEC Exhibit 21.1 to Form 10-K (Subsidiaries of NovaStar Financial, Inc.),

listing NovaStar Home Mortgage, Inc. and NovaStar Mortgage, Inc. as distinct subsidiaries.

October 6, 2025
Exhibit “I” is entered into the Record
« to provide a visual or physical representation of Authenticated Evidentiary fact(s).
« is atrue and accurate copy of the original.

« is being offered into the Record to prove the purpose of Exhibit “I”.

s+ No party objects to the admission of this Exhibit I into evidence for and on the Record.

45
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10/6/25, 8:38 AM Subsidiaries of the Registrant

EX-21.1 3 dex211.htm SUBSIDIARIES OF THE REGISTRANT

EXHIBIT 21.1

SUBSIDIARIES OF THE REGISTRANT
NovaStar Financial, Inc., a Maryland corporation, and its subsidiaries 4

P

« NovaStar Assets Corporation, a Delaware corporation

- NovaStar Certificates Financing Corporation, a Delaware corporation
- NovaStar Capital Access Corporation, a Delaware corporation

»  NFI Repurchase Corporation, a Delaware corporation

»  NovaStar ABS CDO 1, Ltd., a Cayman Islands corporation, and its subsidiary
a. NovaStar ABS CDO 1, Inc., a Delaware corporation
«  NFI Holding Corporation, a Delaware corporation, and its subsidiaries
a.  WarehouseUSA Capital Corporation, a Delaware corporation
b.  Ampro Financial Services, Inc., a Delaware corporation
¢.  Acceleron Lending, Inc., a Delaware corporation
d. NovaStar Real Estate Holdings, Inc., a Delaware corporation
e. Homeview Lending, Inc. a Delaware corporation, and its subsidiaries

1. HVL Repurchase Corporation, a Delaware corporation

2. HVL Repurchase Corporation II, a Delaware corporation
f.  NovaStar Credit Services, Inc., a Delaware corporation
g. NovaStar Mortgage, Inc., a Virginia corporation, and its subsidiaries

1. NovaStar Mortgage Funding Corporation, a Delaware corporation
NovaStar Mortgage Funding Corporation 11, a Delaware corporation
NovaStar Mortgage Funding Corporation ITI, a Delaware corporation
NovaStar REMIC Financing Corporation, a Delaware corporation
NMI Repuichase Corporation, a Delaware corporation
R. 454 NMI Repurchase Corporation 11, a Delaware corporation
NovaStar Mortgage Financing Corporation, 2 Delaware corporation
NovaStar Certificates Financing LLC, 2 Delaware corporation
NovaStar Capital Trust 1
NovaStar Capital Trust II
NovaStar Mortgage SPV1
NMI! Property Financing, Inc., a Delaware corporation

© ®° NG s W N

B e e
N2

13. NMI REO Financing, Inc., 2 Delaware corporation
h. NovaStar Home Mortgage, Inc., a Delaware corporation, and its subsidiary

1. NovaStar Home Mortgage of South Carolina, Inc., a Delaware corporation
i.  NovaStar CDO Holdings, Inc., a Delaware corporation

https:fiwww.sec.gov/Archives/edgar/data/1025953/000119312507044212/dex211.htm





Exhibit “X” Plaintiffs’ Damages Schedule

October 6, 2025
Exhibit “X” is entered into the Record
e to provide a visual or physical representation of Authenticated Evidentiary fact(s).
e isa true and accurate copy of the original.
o is being offered into the Record to prove the purpose of Exhibit “X”.

« No party objects to the admission of this Exhibit X into evidence for and on the Record.

46
R. 455






Exhibit X ~ Damages Schedule

IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
STATE OF SOUTH CAROLINA

Case No. 2024-CP-32-01094
Case No. 2025-CP-32-02521

Timothy—Allen Nunnally and Mark—Anthony Nunnally, Plaintiffs,
V.
The Bank of New York Mellon, et al., Defendants.

The following damages schedule is presented for consideration in relation to the Plaintiffs’ claims
for wrongful foreclosure, breach of contract, constructive fraud, misrepresentation, FDCPA/TILA
viclations, and related causes of action. Figures reflect general estimates under South Carolina law,
based on comparable case outcomes and statutory limits. This schedule includes special damages
representing the reasonable attorney’s fees required to defend against slander of title and restore
marketable title.

Category Case No.2024-CP-  Case.No.2025-CP-  Combined

32-01094 32-02521 Estimate (Both
Cases}
Economic $75K - $150K $75K - $200K $150K - $350K
(Property Value /

Equity Lost)

Economic $5K - $20K $5K - $30K $10K - $50K
{Wrongful Fees,

Costs, Payments)

Economic (Lost $10K - $25K $10K - $30K $20K - $55K
Surplus Funds)

Special (Credit $5K - $15K $5K - $20K $10K - $35K
Damage)

Special (Relocation $5K -~ $§10K $5K - $10K $10K - $20K
& Rental Costs)

Special (Lost $10K - $20K $10K - $30K $20K - $50K
Business /

Income)

Non-Economic $15K - $35K $15K - $40K $30K - $75K
(Emotional

Distress,

Humiliation, Loss

of Enjoyment)
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Punitive Damages  $250K - $1M+ $250K - $1M+ $500K - $2M+
(Fraud / Willful

Misconduct)

Statutory Damages $2K-$5K $2K - $10K $5K - $15K
(FDCPA/TILA)

Special (Attorney’s $45K - $100K $50K - $150K $95K - $250K
Fees to Defend

Slander of Title / K
Restore Title)

Note: Figures represent general estimated ranges based on South Carolina law and comparable
cases. They are not exact awards and are subject to judicial discretion, evidentiary proof, and
statutory caps under 5.C. Code § 15-32-530.
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AFFIDAVIT OF DAMAGES

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
IN THE COURT OF COMMON PLEAS

Case No.: 2024-CP-32-01094
Case No.: 2025-CP-32-02521

TIMOTHY-ALLEN NUNNALLY and MARK-ANTHONY NUNNALLY,
Plaintiffs / Co-Defendants,

V.

THE BANK OF NEW YORK MELLON f/k/a THE BANK OF NEW YORK, as successor in
interest to JP MORGAN CHASE BANK, N.A., as Trustee for NOVASTAR MORTGAGE
FUNDING TRUST, SERIES 2004-1, et al.,

Defendants / Plaintiffs.

AFFIDAVIT OF DAMAGES
(Filed by Co-Plaintiff Mark—Anthony Nunnally)

I, Mark—Anthony Nunnally, being duly sworn, depose and state as follows:

1. T am a natural person and a Co-Plaintiff in the above-styled action, residing at 5681 Grande

River Road, College Park, Georgia 30349.

2. I make this affidavit based upon my personal knowledge, review of documents, and direct

involvement in the mortgage transactions and foreclosure proceedings at issue.

3. This affidavit supports my claim for damages arising from the wrongful foreclosure, void
mortgage assignments, slander of title, breach of contract, and fraud committed by The Bank of
New York Mellon (“BONY Mellon”) and its agents.
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4. The Promissory Note and Mortgage originally executed with NovaStar Home Mortgage, Inc.
were unlawfully assigned and recorded in violation of state law, federal law, and the governing

Pooling and Servicing Agreement (“PSA”), rendering the instruments void ab initio.

5. As aresult of these void and defective assignments, the Plaintiff Timothy Nunally and myself
as his Co-Plaintiff in this case have suffered measurable economic, special, non-economic, and
punitive damages under South Carolina law.

6. I incorporate by reference the following exhibits as a true and accurate summary of our losses:
- Exhibit X: General Damages Schedule
- Exhibit Y: Restitution Damages Schedule
- Exhibit Z: Restitution Damages with Prejudgment Interest

7. Based on these schedules and supporting documentation, my estimated damages are as
follows:

HRYE I b QEEALTS e 2
Economic Damages Property value/equity lost,  $150,000 — $350,000

wrongful fees, and

foreclosure costs

Special Damages Credit damage, relocation  $95,000 — $250,000
expenses, attorney’s fees to
restore title

Non-Economic Damages Emotional distress, loss of  $30,000 — $75,000
enjoyment, humiliation

Restitution Recovery of all payments = $287,500
under void
NovaStar/BONY contracts
(2004-2025)
Prejudgment Interest At 8.75% for 10.5 years = $264,000
average
Punitive Damages For willful fraud, slander $500,000 — $2,000,000+
of title, and malicious
foreclosure

8. The total recoverable damages, inclusive of restitution and interest, are reasonably estimated at

$700,000 - $2.5 million+, subject to final proof at trial,

9. These damages stem directly from BONY Mellon’s unlawful conduct, including:
35
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a. Filing and recording void assignments with incorrect book/page references;

b. Asserting foreclosure rights without standing or possession of the original note;

c. Failing to comply with South Carolina recording laws and trust-law restrictions; and
d. Damaging my title, credit, and right to quiet enjoyment of property.

10. I affirm that these damages are real, calculable, and supported by documentary evidence on

file with the Court.

11. I verify under penalty of perjury that the foregoing statements are true and correct to the best

of my knowledge and belief.

12. I respectfully request the Court to consider this Affidavit as competent summary-judgment

evidence of the extent of damages sustained.

FURTHER AFFIANT SAYETH NAUGHT.

fﬁ\‘\ A

Mark—Anthony Nunnally, Co-Plaintiff
5681 Grande River Road

College Park, GA 30349

Telephone: (404) 980-4488

Email: markanunnally@gmail.com

Sworn to and subscribed before me

this_7) ""day of

Ty

otary Public for So'uﬂrelgfelma___
My Commission Explreg: f-1{7- 202 7—
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

I, Mark-Anthony Nunnally, being duly sworn, depose and state as follows:

1. 1am a Plaintiff in the above-captioned matter and have personal knowledge of the facts

set forth herein.

5 Attached hereto as Exhibit G is a true and correct copy of a Consent Order issued by the
Massachusetts Division of Banks on December 30, 2003, against NovaStar Home
Mortgage, Inc.

3. Attached hereto as Exhibit H is a true and correct copy of an Enforcement Action issued
by the California Department of Financial Protection and Innovation (DFPI) against
NovaStar Mortgage, Inc., available on the DFPI’s official website.

4. These official public records confirm that NovaStar Home Mortgage, Inc. and NovaStar

Mortgage, Inc. were separate, independently licensed corporate entities, recognized and
regulated as such by multiple state banking authorities.

5. This evidence conclusively undermines any claim that “NovaStar Mortgage, Inc.” was an
authorized successor or transferee of “NovaStar Home Mortgage, Inc.” for purposes of

negotiating or endorsing Plaintiffs’ Note.

FURTHER AFFIANT SAYETH NOT.

Dated this | day of OrXolse < ,2025. :
Mark- thony Nunnally
5681 Grande River Road

College Park, GA 30349
Telephone: 404-980-4488

Email: markanunnally@gmail.com
Plaintiff, Pro Se
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JURAT
A
Subscribed and sworn to before me this ~/_ day of __ e Fober, 2025.

Notary Public form

My Commission Expires: gt{ - {7-20 2. 72—

¢
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true and correct copy of the foregoing
PLAINTIFFS® MOTION FOR SUMMARY JUDGMENT FOR WRONGFUL
FORECLOSURE, SLANDER OF TITLE, AND QUIET TITLE by depositing same in the

United States Mail, with adequate postage affixed thereon, via USPS Certified Mail, Return

Receipt Requested, addressed as follows:

Chad Burgess, Esq.

Brock & Scott, PLL.C

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Attorney for Plaintiff,

The Bank of New York Mellon, f/k/a JP Morgan Chase Bank, N.A., as Trustee for NovaStar :
Mortgage Funding Trust, Series 2004-1 §

s T2 ayor_OrkobeT
This the day of 2025.

Respectfullysubmitted,

Nunnally: Mark-Anthony
5681 Grande River Road
College Park, GA 30349
Telephone: 404-980-4438

Email: markanunnally(@gmail.com
Pro Se Defendant
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- Nunnally; Mark-A
5681 Grande River Road
College Park, GA 30349
Phone: 404-980-4488

Email: markanunnally@gmail.com

October 7, 2025

=
g u?: Yy
F"‘m o pu § e
:‘157% I . E_,.ﬂ-
Clerk of Court = 2 S -
Lexington County Clerk of Court j‘ oD 2 51::;
205 East Main Street, Suite 146 j;%@ —
Lexington, SC 29072 e =

Re: Courtesy Copies for Judicial Chambers & Filing Acknowledgment Request
Case No.: 2025-CP-32-02521/ 2024-CP-32-01094

Title: Nunnally v. The Bank of New York Mellon et al./ The Bank of New York Mellon et al. v.
Nunnally

Subject: Notice of Courtesy Submission of Color-Coded Exhibits and Motion for Summary
Judgment

Dear Clerk of Court: _

Enclosed please find the Plaintiffs’ Motion for Summary Judgment and accompanying Notice of

Courtesy Submission of Color-Coded Exhibits for filing in the above-referenced case.
Please ensure that:

1. The original filing and exhibits are clocked-in for the official record;

2. The additional copy for service on the opposing party is also clocked-in and returned to
me in the enclosed self-addressed stamped envelope; and

3. The included courtesy copies are forwarded to the following chambers:

» The Honorable James O. Spence, Master-in-Equity, Lexington County
« The Honorable William P. Keesley, Circuit Judge, Eleventh Judicial Circuit

Thank you for your attention and assistance in routing these filings properly and returning the
conformed copy.

Respectfully submitted,
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Nunatly Mark-A )

Plaintiff, Pro Se
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'5\.:)232,5 Cop(
FiLERy

STATE OF SOUTH CAROLINA pnes ;e
~ COUNTY OF LEXINGTON Copme N
. Cr_ - N "."’ - T
IN THE COURT OF COMMON PLEAS - -*- -

Case No.: 2024-CP-32-01094

The Bank of New York Mellon, f’k/a JP Morgan Chase Bank, N.A., as Trustee for NovaStar
Mortgage Funding Trust, Series 2004-1, NovaStar Home Equity Loan Asset-Backed Certificates,
Series 2004-1,

' Plaintiffs,

Nunnally: Mark-Anthony and Timothy-Allen Nunnally

Defendant.

NOTICE OF COURTESY SUBMISSION OF COLOR-CODED EXHIBITS

" Defendants hereby give notice to the Court and to the Clerk of Court that, in addition to the
officially filed black-and-white copies of exhibits accompanying Defendants’ Motion for
Summary Judgment, Defendants have; delivered color-coded courtesy copies of the same exhibits
directly to the chambers of the Honorable James O. Spence, Master-in-Equity for Lexington
County, and to the Honorable William P. Keesley, Circuit Court Judge, for the Court’s

convenience,

- The color copies are identical in content to the filed versions and are provided solely for ease of

visual reference and rapid document identification during the Court’s review. The coloration of

R. 466






the exhibit paper is not intended to alter, emphasize, or affect the evidentiary substance of any

document.

Each courtesy exhibit is printed on light pastel stock and labeled consistently with the filed

exhibits as follows:

Exhibit Letter Document Title Recording Reference Paper Color
A Original Deed Book 5145/ Page 0097 Light Pink
(3/12/99)

B NovaStar Home Unrecorded — Original Light Green
Mortgage, Inc. Note  Instrument

C NovaStar Home Book 9041 / Page 4 Light Yellow
Mortgage, (2/20/2004)
Inc. Mortgage

D Assignment of Book 21067 / Page 4146 Light Blue
Mortgage (7/28/2023)

E Deeds of Distribution Books 21073 & 21075 Lavender
(9/6/2023 &
9/27/2023)

F Assignment of Book 21076 / Page 4337 Light Blue
Mortgage (10/3/2023)

G Affidavit of Book 21086 / Page 3245 Lavender
Acknowledgment &
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These courtesy materials are intended to assist the Court’s efficient review and do not replace or

modify the officially filed exhibits.

Respectfully submitted this v\‘\&( day of OC,"( O&g\ , 2025,

e

i T

>
Nunnally: Mark-Anthony

5681 Grande River Road

College Park, GA 30349

Tel: 404-980-4488
Email: markanunnally@gmail.com

Pro Se Defendant
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Exhibit “A” 03/12/1999 Original Deed on Light Pink Pastel Paper
October 6, 2025
Exhibit “A” is entered into the Record
« to provide a visual or physical representation of Authenticated Evidentiary fact(s).
e is a true and accurate copy of the original.
o is being offered into the Record to prove the purpose of Exlibit “A”.

» No party objects to the admission of this Exhibit A into evidence for and on the Record.
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DEED
(XMOIVIBUAL) FILEY, FEETOY, (A
ol/1271998 10:0L: v
ETATE OF GOUTH CAROLIMA ) by Foes 10,00 &t Foeg 02,00
) L"ﬁl ﬁa‘ 1110 Pywt
COURTY OF LEXINGTON ) 2 1 STER

- . EKXOW ALL MEN BY THESE PREMBENTS; That DANE C. FROST AND TERRI l
T L. FROST, (hereinafter called.¥Grantor®) for and in consideratlon ;

: 100, 685. g

003 Fanarda tndusand sla"hunafed’ esoaby fetint o {fhfg&'j_i’ ﬁh-.,% ‘ g
pild at and before the sealing of s sants, by CARL A.
HUNALLY AND FRANKIE L. NUNALLY of BOUTH CAROLINA (hersinafter

9 . called "Grantee®) in the Gtats aforesald (the recaipt of which is
"1 haraby acknowlsdged,] has granted, bargainad, sold amd Telsased,

O imdedt

AL o F S e

and by thess Prasants Jdoes guant bargain, sell and releass unto e
tha Grantss, his heirs, succassors, and sasignst | -

. . ¥ .

"+

SER ATTACHED SCHEDULX “A" FGR LEGAL DESCRIPYION
THEF2734~01~00)

This baing the same proparty conveyed to Grantors by desd recorded
in Desd Pook 2390 paga 144, .

GRAKTER MAILING ADCRESS: 1759 Willow Creak Road, Columbia, 82
29210

T T, T e

AN i L e

; Thie convayance is aade stibjsct to easensnts and restrictions
% of reoord snd otherwiss affecting tha proparty.
' i TOGETHER with all and singular the Rights, Nezbarm,
i : 3 Harsditazents and Appurtsnanoss to the Presisss balonging, er in
. S anyviss inaldent appesrtaining.

TO HAVE AND TO HOLD, all and singqular tha pramnises befors
:.nuen-d unts the Crantas, his heirs suacessors and assigns
CYOVEE. :

a

< AND tha Grantor does hersby bind himsel? and his heivs to
varrant and forevar dsfend all and singular ths premisss unta the
Grantea his helrs, successors and assigne, againat hinseif and his
. heirs, and against avery parscn whomsosvar lavfully claiming, or
v~ to olalm the sane, or any part thecaof.’

Any refsrsncs in this instrument to the singular shall

o .. 4inolude the plural, and vice ~arsa. Any rafersnce to one gendar
© shall include tha othars, ineluding the neuter. Guch worda of
mmﬂ:uuu:m1h-ppumuumuquuuwmmu
N 2 1) .
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