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by Lender as payment under the Note or this Security Instrument is returned to Lender unpaid, Lender may require that
any or all subsequent payments due under the Note and this Security Instrument be made in one or more efthe following
forms, as selected by Lender: (a) cash; (b) money order; (¢} certified check, bank check, treasurer's check or cashier’s
check, provided any such check Is drawn upon an institution whese deposits are insured by a federal agency.
instrumentality, or entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the locatlon designated in the Note or at such other
location as may be designated by Lender in accordance with the notice provisions in Section 15. Lender may return any
payment or partial payment if the payment of partial payments are insufficient to bring the Loan current. Lender may
accept any payment or partial payment insufficient to bring the Loan current, withoLit waiver of any rights hereunder or
prejudice to its rights to refuse such payment cr partial payments in the future, but Lender is not obligated to apply such
payments at the time such payments are accepted. If each Periodic Payment is applied as of its scheduled due date,
then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes
payment ta bring the Loan current. [f Borrower does not do so within a reascnable period of time, Lender shall either
apply such funds or return them to Borrower. [fnot applied earlier, such funds willbe applied to the outstanding principal
balance under the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the
future against Lender shall relieve Borrower from making payments due under the Note and this Security Instrument
or perfarming the covenants and agreements secured by this Security Instrument,

2. Application of Payments or Proceeds. Exceptas otherwise described in this Section 2, all payments accepted
and applied by Lender shail be applied in the following arder of priority: (a) interest due under the Note; (b) principal
due under the Note; (c) amounts due under Section 3, Such payments shall ke applied to each Periodic Paymentin the
arderin which it became due, Any remaining amounts shallbe applied firstto late charges, second to any ather amounts
due under this Security Instrument, and then to reduce the principal balance of the Note.

If Lender receives a payment from Barrower for a delinquent Perlodic Payment which includes a sufficient amount
to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. If more than
one Periodic Payment is outstanding, Lender may apply any payment received from Barrower to the repayment of the
Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that any excess exists after
the payment is applied to the full payment of one or more Periodic Payments, such excess may be applied to any late
charges due. Valuntary prepayments shall be applied firstto any prepayment charges and then as describedin the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note shall
not extend or postpona the dus:date, or change the amount, of the Periodic Payments.

3 Funds for Escrow ltems. Borrower shall pay to Lender on the day Periodic Payments are due under the Note,
until the Note [s paid in full, a sum (the "Funds”) to provide for payment of amounts due for: (a) taxes and assessments
and other items which ¢an attain priority over this Security Instrument as a lien or gncumbrance on the Property; (b}
leasehold payments or ground rents on the Property, if any; {c) premiums for any and all insurance required by Lender
under Section 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by Borrower to Lender in lieu of
the payment of Morigage Insurance premiums in accordance with the provisions of Section 10, These items are called
“Escrow ltems. " Aterigination or atany time during the term of the Loan, Lender may require that Community Association
Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shail be an
Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower
shall pay Lender the Funds for Escrow ltems unless Lender waives Borrower’s obligation to pay the Funds for any or
all Escrow ltems. Lender may waive Borrower's obligation to pay to Lender Funds for any or all Escrow ltems atany time.
Any suchwaiver may only be inwriting. Inthe event ot such waiver, Borrower shall pay directly, when andwhere payable,
the amounts due for any Escrow ltems fer which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such paymant within such time period as Lender may require. Borrower's
cbligation to make such payments and to provide receipts shall for all purposes be deemed to be a covenant and
agreement contalned in this Security Instrument, as the phrase “covenant and agreement” is used in Section 9. If
Borrower is obligated to pay Escrow items directly, pursuantto a waiver, and Borrower fails to pay the amount due for
an Escrow Item, Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be
obligated under Section 9 to repay to Lender any such amount. Lendey may revoke the waiver as to any or all Escrow
ftems at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall pay 1o
Lender all Eunds, and in such amounts, that are then required under this Section 8.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the Funds at
thetime specified under RESPA, and (b) notto exceed the maximum amounta lender can require under RESPA. Lender
chall estimate the amount of Funds due on the basis of current data and reasonable estimates of expenditures of future
Escrow Hems or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency., instrumentality, or entity
(including Lender, if Lender is an institution whoge deposits are so insured) or in any Federal Home Loan Bank. Lender
shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA. Lender shall not charge
Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying the Escrow Items,
unless Lender pays Berrower interest on the Funds and Applicable Law permits Lender to make such acharge. Unless
an agreementis madeinwriting or Applicable Law requires interestto be paid on the Funds, Lendershall notbe required
ta pay Borrower any interest or earnings on the Funds, Borrower and Lender can agree in writing, howaver, thatinterest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as required
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Uporr payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Berrower any
Funds held by Lender. .

" 4. Charges; Llens, Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to the
Property which can attain priority over this Security instrument, leaseheld payments ar ground rents on the Property,
ifany,and Community Association Dues, Fees, and Assessments, ifany. Tothe extentthattheseiterns are Escrow ltems,
Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: (a)
agrees in writing to the payment of the obligation secured by the lien in a manner accéptable to Lender, butonly so long
as Barrower is performing such agreement; (b) contests the lienin good faith by, or defends against enforcement of the
lien in, legal proceedings which in Lender's opinion operate to prevent the enforcement of the lien while those
proceedings are pending, but only until such proceedings are concluded; or (c) secures from the holder of the lien an
agreement satisfactory to Lender subordinating the lfen to this Security Instrument, If Lender determines that any part
of the Property is subject to a lien which can attain priority over this Security Instrument, Lender may give Botrower a
notice identifying the lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take
one or more of the acticns set forth above In this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification andfor reporting service used
by Lender in connection with this Loan. '

5. Property Insurance, Borrower shall keep the improvements now existing or hereafter erected on the Property
insured against loss by fire, hazards included within the term “axtended coverage,” and any other hazards including,
but not limited to, earthquakes and floods, for which Lender requires insurance. This insurance shall be maintained in
the amounts (including deductible levels) and for the periods that Lender requires. What Lender requires pursuant to
the preceding sentences can change during the term of the Loan. The insurance carrier providing the insurance shall
be chosen by Borrower subject to Lender’s right to disapprove Borrower's choice, which right shall not be exercised
unreasonably. Lender may require Borrower to pay, in connection with this Loan, either: {a) a one-time charge for flood
zone determination, certification and tracking services; or (b) & ene-time charge for fload zone determination and
certification services and subsequent charges each time remappings or similar changes occur which reasonably might
affect such determination or certification, Borrower shall also be responsible for the payment of any fees imposed by
the Federal Emergency Management Agency in connection with the review of any flood zone determination resulting
from an objection by Borrower.

It Borrower falls to maintain any of the coverages described ahove, Lender may obtain insurance coverage, at
Lender's option and Borrower's expense, Lender is under no chligation to purchase any particular type or amount of
coverage. Therefore, such coverage shall caver Lender, but might or might not protect Borrower, Botrower's equity in
the Property, or the contents of the Property, against any rsk, hazard or liability and might provide greater or lesser
coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so obtained
might significantly exceed the cost of insurance that Borrower could have obtained. Any amounts disbursed by Lender
under this Section 5 shall become additional debt of Borrower secured by this Security Instrument. These amounts shall
bear interest at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender’s right to
disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as
an additional loss payee. Lender shall have the right to hold the policies and renewal certificates. If Lender requires,
Borrower shall promptly give to Lender all receipts of pald premiums and renewal notices. If Sorrower obtains any form
ofinsurance coverage, notatherwise required by Lender, for damageo, ordestruction of, the Property, such policy shall
include a standard mortgage clause and shall name Lender as martgagee and/or as an additional loss payee.

In the event of lose, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof
of loss if not made premptly by Borrower. Unless tender and Borrower otherwise agree in writing, any insurance
proceeds, whether or not the underlying insurance was required by Lender, shall be applied to restoration or repair of
the Property, ifthe restoration orrepair is economically feasible and Lender’s security is notlessened. During such repair
and restoration period, Lender shall have theright to held such insurance proceeds until Lender has had an opporttunity
to inspect such Property to ensure the work has been completed to Lender’s satisfaction, provided thatsuch inspection
shall be undertaken promptly. Lender may disburse proceeds for the repairs and restoration in a single payment orin
a series of progress payments as the wark is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall notbe required to pay Borrower any inlerest or
earnings on such proceeds, Fees for public adjusters, or other third parties, retained by Borrower shall not be paid out
of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is not economically
feasible or Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured by this
Security Instrument, whether or not then due, with the excess, if any, paid to Borrower, Such insurance proceeds shall
be applied in the order provided for in Section 2.

It Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and related
matters. If Borrower does not respond within 30 days toa notice from Lender that the insurance carrier has cffered to
setile a claim, then Lender may negotiate and settle the claim. The 30-day period will begin when the notice is given.
In either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby assigns to Lender
(a) Borrower's rights to any insurance proceeds Iin an amountnotto exceed the amounts unpaid under the Note or this
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7. - Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy,
damage or Impair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not
Borrower' Is residing in the Property, Barrower shall maintain, the Property in order to prevent the Property from
deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to Section 5 that repair or
restoration Is not economically feasible, Barrower shall promptly repair the Property if damaged to avoid further
deterioration or damage. if insurance or condemnaticn proceeds are paid in connection with damage to, or the taking
of, the Property, Botrewer shall be responsible for repalfing or restering the Property only if Lender has released
proceeds for such purposes. Lender may disburse proceeds far the repalrs and restoration in a single payment or in
a series of progress payments as the work is completed. if the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of such repair or
restoration. .

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has reasonable cause,
Lender may inspect the interior of the Improvements on the Property. Lender shall give Borrower notice at the time of
ar prior to such an interfor inspection specifying such reasonable cause, ’

8. Borrower's Loan Appllcation. Borrower shall be in default it, during the Loan application process, Borrower
or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or consent gave materially
false, misteading, of Inaccurate information or statements to Lender (orfailed to provide Lenderwith materialinformation)
in connecticn with the Loan. Material representations Include, but are not limited to, representations concerning
Borrower’s accupancy of the Property as Borrower’s principal residence.

9. Protection of Lender’s Interest In the Property and Rights Under thls Securlty Instrumant. If {a) Borrower
fails to perform the covenants and agreements contained In this Security Instrument, (b) there is a legal proceeding that
might significantly affect Lender's interest in the Property andjor rights under this Security Instrument (such as a
proceeding in bankruptoy, probate, %or condemnation or forfeiture, for enforcement of a fien which may attain priority
overthis Security Instrument or to enforce laws or regulations), or (c) Borrower has abandoned the Property, then Lender
may do and pay for whateverIs reasonable or appropriate to protect Lender's interestin the Property and rights under
this Security [nstrument, including protecting and/or assessing the value of the Praperty, and securing and/or repairing
the Property. Lender's actions caninclude, butare notlimited to: (a) paying any sums secured by alien which has priority
over this Security Instrument; {b) appearing in court; and {c) paying reasonable attorneys’ fees to protactits interestin
the Property and/or rights under this Securlly Instrument, including its secured position in a bankruptey proceeding.
Securing the Property includes, but is not limited 1o, entering the Property to make repairs, change tacks, replace or
board up doors and windows, drain water from pipes, eliminate building or other cade violations or dangerous
conditions, and have utilitles turned on or off, Although Lender may take action under this Section 9, Lender does not
have to do so and Is not under any duty or obligation to do so. itis agreed that Lender incurs no liability for not taking
any or all actions authorized under this Section 8.

Any amounts disbursed by Lender under this Section 9 shall becoma additional debt of Borrower secured by this
Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be
payable, with such interest, upon notice from Lender to Borrower requesting payment, '

Ifthis Security Instrumentis cnaleasehold, Borrower shall comply with all the provisions of the lease. Borrower shall
notsurrender the leasehold estate and interests hereln conveyed or terminate or cancel the ground lease. Borrower shall
not, without the express written consent of Lender, aiter or amend the greund lease, If Borrower acquires fee title to the
Property, the leasehold and the fee title shall not merge unless Lender agrees to the merger in writing.

10. Mortgage Insurance, If Lender required Mortgage insurance as a condition of making the Loan, Borrower shall
pay the premiums required to maintain the Mortgage Insurance in effect. if, for any reason, the Mortgage Insurance
coverage required by Lender ceases tobe available from the mortgage insurer that previously provided such insurance
and Borrower was required to make separately designated payments toward the premiums for Mortgage Insurance,
Borrower shall pay the premiums required to obtain coverage substantially equivalent to the Mortgage Insurance
previously in effect, ata cost substantially equivalent to the cost to Borrower of the Mortgage Insurance previously in
effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent Mertgage Insurance coverage
is not available, Botrower shall continue to pay to Lender the amount of the separately designated payments that were
due when the insurance coverage ceased ta be in effect. Lender will accept, use and retain these payments as a non-
refundable loss reserve in lieu of Mortgage Insurance, Such loss reserve shall be non-refundable, notwithstanding the
fact that the Loan Is ultimately paid in full, and Lender shall notbe required to pay Borrower any interest ar earnings on
such loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in the amount
and for the period that Lender requires) provided by an insurer selected by Lender again becomes availakle, is abtained,
and Lender requires separately designated payments toward the premiums for Mortgage Insurance. If Lender required
Mortgage Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Morgage Insurance, Borrower shall pay the premiums required to maintain
Motrtgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's requirement for Mortgage
Insurance ends in accordance with any written agreement between Borrower and Lender praviding for such termination
ar until termination Is required by Applicable Law. Nothingin this Section 10 affects Borrower's obligation to pay interest
at the rate provided In the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certan losses it may inour if
Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance.
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" moartgage insurer's risk, or reducing losses, If such agreement provides that an affiliate of Lender takes a share of the
insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is often termed "captive
reinsuranca." Further:

. (a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortigage
Insurance, or any other terms of the Loan. Such agreements wlll not Increase the amount Borrower will owe for
Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not affact the rights Borrower has - If any - with respect to the Mortgage
Insurance under the Homeowners Protectlon Act of 1998 or any other law. These rlghts may include the rightlo
recelve certaln dlsclosures, to request and obtain cancellation of the Mortgage Insurance, to have the Mortgage
Insurance terminated automatlcally, and/or to receive a refund of any Mortgage Insurance premiums that were
unearned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby assignedto and
shall be paid to Lender.

It the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the Froperty,
if the restoration or repalr is economically feasible and Lender's security is not lessened. During such repair and
restoration period, Lender shall have the rightto hold such Miscellaneous Proceeds until Lender has had an opportunity
toinspect such Property to ensure the work has been completed to Lendet's satisfaction, provided that such inspection
shall be undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement or in a series of
progress payments as thework s cempleted. Unless anagreementis made inwriting orApplicable Law requires interest
to be pald on such Miscellaneous Proceeds, Lender shall not be required to pay Barrower any interest or earnings on
such Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would be
lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument, whether or nol
then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided
for in Section 2.

In the event of a total taking, destruction, orloss invalue of the Property, the Miscellaneous Proceeds shallbe applied
to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to Borrower.

Inthe event of a partiaitaking, destruction, orloss invalue of the Property in which the fair market value ofthe Property
immeadiately before the partial taking, destruction, or loss in value is equal to or greater than the amount of the sums
secured by this Security Instrument immediately before the partial faking, destruction, or loss in value, unless Borrower
and Lender otherwise agree in writing, the sums secured by this Security Instrument shall be reduced by the amount
ofthe Miscellanaous Proceeds multiplied by the following fraction: {z) the totalamount ofthe sums secured immediately
before the partial taking, destruction, or loss in value divided by (b) the fair market value of the Property immediately
hefore the partial taking, destruction, or less In value. Any balance shall be paid tc Borrower. :

Inthe event of a partial taking, destruction, orlossinvalue ofthe Property inwhich the fair marketvalue ofthe Property
immediately before the partial taking, destruction, of loss in value is less than the amount of the sums secured
immediately before the partial taking, destruction, or loss in value, unless Borrower and Lender othetwise agree in
writing, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument whether or not
the sums are then due.

ifthe Property Is abandornied by Borrower, or if, after notice by Lenderto Borrower thatthe Opposing Party {as defined
in the next sentencs) offers to make an award to settle a claim for damages, Borrower fails to respond to Lender within
30 days after the date the notice is given, Lender is authorized to collect and apply the Miscellaneous Proceeds either
to restoration or repair of the Property or to the sums secured by this Security Instrument, whether or not then due.
“Opposing Party” means the third party that owes Borrower Miscellaneous Proceeds or the party against whom
Borrower has a right of action in regard to Miscellaneous Proceads.

Borrower shall bein defaultif any action o proceeding, whether civil or criminal, Is begun that, in Lender's judgment,
could resultin forfeiture of the Property cr other material impairmentof Lender's interest in the Property or rights under
this Security Instrument. Borrower ¢an cure such a default and, if acceleration has occurred, reinstate as provided in
Section 19, by causing the action or proceeding to be dismissed with a ruling that, in Lender's judgment, precludes
forfeiturs of the Property or other material impairment of Lender’s interest in the Property ot rights under this Security
Instrument. The proceeds of any award or clalm far damages thatare attributable to the impairment of Lender's interest
in the Property are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in the order
provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Walver. Extension of the time for payment ar
modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any
Successor In Interest of Barrower shall not operate to release the llability of Borrower or any Successors in Interest of
Borrower. Lender shall not be required to commence proceedings against any Sudcesscr in Interest of Borrower or to
refuse to extend time for payment or otherwise modify amottization of the sums secured by this Security Instrument by
reason of any demand made by the original Borrower or any Successors in Interest of Borrower. Any forbearance by
Lender in exercising any right or remedy including, withaut fimitation, Lender's ‘acceptance of payments from third
persons, entities or Successoars in Interest of Borrower orin amounts less than the amount then due, shalinotbe awaiver
of or preclude the exerclse of any right or remedy,

13, JoInt and Sevaral Llability; Co-slgners; Successors and Assigns Bound. Borrower covenants and agrees




R. 485

. LOAN #: 03-R37223
* undeér this Secuirity Instrument. Borrower shall not be released from Borrower's obligations and liability under this
Security Instrument unless Lender agrees to such release in writing. The covenants and agreements of this Security
Instrumenit shall bind {except as provided in Section 20) and benefit the successors and assigns of Lender.

. 14. Loan Charges, Lender may charge Borrower fees for services performed in connection with Borrower’s default,
for the purpose of protecting Lender’s interest in the Property and rights under this Security Instrument, including, but
notlimited to, attorneys' fees, property Inspection and valuation fees. In regard to any other fees, the absence of express
authority in this Secutity Instrument to charge a specific fee to Borrower shall not be construed as a prohibition on the
charging of such fee. Lender may not charge fees that are expressly prohibited by this Security Instrument or by
Applicable Law.

If the Loan is subject to a law which sets maximum !oan charges, and thatlaw s finally interpreted so thatthe interest
or other loan charges collected or to be collected in connectien with the Loan exceed the permitted limits, then: {a)
any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b)
any sums already collected from Borrower which exceeded permitted limits will be refunded to Borrower. Lender may
choose to make this refund by reducing the principal owed under the Note or by making a direct paymentto Borrower.
It a refund reduces principal, the reduction wil! be treated as a partial prepayment without any prepayment charge
{whether or not a prepayment charge is provided for under the Note). Barrower’s acceptance of any such refund made
by direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out of such
cvercharge.

15. Noticas. All notices given by Borrower or Lender in connection with this Security Instrument must be in writing.
Any notice to Borrowerin connection with this Security Instrumentshall be deemed to have been given to Borrower when
mailed by first class mail or when actually delivered to Borrower's notice address if sent by other means. Notice to any
one Borrower shall constitute notice to all Borrowers unless Applicable Law expressly requires otherwise. The notice
address shall be the Property Address unless Borrower has designated a substitute notice address by notice to Lender.
Borrower shall promptly notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting
Borrower's change of address, then Borrower shall anly report a change of address through that specified procedure.
There may he only one deslgnated notice address under this Security Instrument at any one time. Any notice to Lender
shall be given by delivering it or by mailing it by first class mail to Lender's address stated herein unless Lender has
designated another address by notice to Borrower, Any notice in cannection with this Security Instrument shali nothe
deemed to have been given to Lender until actually received by Lender. If any notice required by this Security Instrument
is also required under Applicable Law, the Applicable Law requirement will satisfy the corresponding requirement under
this Security Instrument,

16. Governing Law; Sevarability; Rules of Construction. This Security Instrument shall be governed by federal
law and the law of the jurisdiction in which the Property is Jocated. All rights and obligations contained in this Security
Instrument are subjectto any requirements and limitations of Applicable Law. Applicable Law might explicitly or implicitly
allow the parties to agree by contract or it might be silent, butsuch silence shall not be canstrued as a prohibition against
agreement by contract. In the event that any provision or clause of this Seturity Instrument or the Note conflicts with
Applicable Law, such conflict shall notaffect other provisions of this Security Instrument or the Note which can be given
effect without the confiicting provisian,

As used in this Security Instrument: {a) words ofthe masculine gender shall mean and include corresponding neuter
words or wards of the feminine gender; (b) words in the singular shall mean and include the plural and vice versa; and
(c) the word “may” gives sole discretion without any obligation to take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument,

18. Transfer of the Propetty or a Baneficlal Interest In Borrower. As used in this Section 18, "Interest in the
Property” means any legal or beneficial interest in the Property, including, but not limited to, those beneficial interests
transferred in a hond for deed, centract for deed, installment sales contract or escrow agreement, the intent of which
Is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or fransferred (or if Borrower is not a natural
person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, Lender may
require Immediate payment in full of all sums secured by this Security Instrument. However, this option shall not be
exercised by Lender if such exercise is prohibited by Applicable Law,

[f Lender exetcises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a period
of not less than 30 days from the date the notice is given in accerdance with Section 15 within which Borrower must pay
all sums secured by this Security Instrument. If Berrower fails to pay these sums prior to the expiration of this period,
Lender may invoke any remedies permitted by this Security Instrument without further notice or demand on Borrower.

19. Borrower's Right to Ralnatate After Acceleratlon. if Borrower meets certain canditlons, Borrower shall have
the right to have enforcement of this Security Instrument discontinued at any time prior to the earliast of: {a) five days
before sale of the Property pursuant to Secticn 22 of this Security Instrument; (b) such other period as Applicable Law
might specify for tha termination of Borrower's right to relnstate; or {¢) entry of a judgment enfarcing this Security
Instrument. Those conditions are that Borrower: (a) pays Lender all sums which then would be due under this Secutrity
Instrument and the Note as if ho acceleration had cccurrad; (b} cures any default of any other covenants or agreements;
(c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys’
fees, property Inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's interest in
the Property and rights under this Security Instrument; and (d) takes such action as Lender may reasonably require to

}
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0. Sale of Note; Change of Loan Servicer; Notice of Griovance. The Note or a partial interest in the Note
{together with this Security Instrument) can be sold oné or more times without prior notice to Berrower. A sale might
result in & change in the entity (known as the “Loan Servicer”) that collects Periodic Payments due under the Note and
thiz Security Instrument and performs other merigage loan servicing obligations under the Note, this Security
Instrument, and Applicable Law. Thera also might be one or more changes of the Loan Servicer unrelated to a sale of
the Note. if there is a change of the Loan Servicer, Borrower will be given written notice of the change which will state
the name and address of the new Loan Servicer, the address to which payments should be made and any other
information RESPA requires in connection with anotice of transfer of servicing. If the Note is sold and thereafter the Loan
is serviced by aLoan Servicer otherthan the purchaser of the Note, the martgage loan servicing chligations to Borrower
will remaln with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed hy the Note
purchaser unless otherwise provided by the Note purchaser.

Neither Borrower ner Lender may commence, join, of be joined toany judicial action (as either an individual litigant
or the member of a class) that arises from the other party's actions pursuant to this Security Instrument or that alleges
that the other party has breached any provision of, or any duty owed by reason of, this Security Instrument, until such
Borrower or Lender has notified the other party (with such natice given in compliance with the requirements of Section
15) of such alleged breach and afforded the other party hereto areasonable pericd after the giving of such notice to take
corractive action, If Applicable Law provides a time period which must elapse before certain action can be taken, that
time period willbe deemed to be reasonable tor purposes of this paragraph. The notice of acceleration and opportunity
to cure glven to Borrower pursuant to Section 22 and the notice of acceleration given to Berrower pursuant to Section
18 shall be deemed to satisfy the notice and opportunity to take corrective action provisions of this Section 20.

1. Hazardous Substances. As used In this Section 21: {a) "Hazardous Substances” are those substances defined
as toxlc or hazardous substances, poliutants, or wastes by Environmental Law and the following substances: gasoline,
kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents, materials
contalning asbestos orformaldehyde, and radioactive materials; (b} "Environmental Law” means federal laws and laws
ot the jurisdiction where the Property is located that relate to heaith, safety or environmental protection; (c)
“Environmental Cleanup” includes any response action, remedial action, or removal action, as defined in Environmental
Law; and {d) an “Environmental Condition” means a condition that can cause, contribute 1o, or otherwise trigger an
Environmental Cleanup,

Barrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances,
ar threaten o release any Hazardous Substances, on ot in the Property. Borrower shall not do, ner allow anyene else
to do, anything affecting the Property (a) thatis in violation ofany Environmental Law, (b) which creates an Environmental
Condition, or (¢} which, due to the presence, use, or release of a Hazardous Substance, creates a condition that
adversely affects the value of the Property. The preceding two sentences shall notapply to the presence, use, or storage
on the Property of small quantities of Hazardous Substances that are generally recognized to be appropriate to normal
residential uses and to.maintenance of the Property {including, but not (imited to, hazardeus substances in consumer
products). '

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lfawsuit or other action
by any governmental or regulatory agency or private party involving the Property and any Hazardous Substance or
Environmental Law of which Borrower has actual knowledge, (b) any Environmental GCondition, including but not limited
to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, and (¢) any cendition
caused by the presence, use or release of a Hazardous Substance which adversely affects the value of the Property.
If Borrower leatns, or is notified by any governmental or regulatory autherity, or any private party, that any removal of
other remediation of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all
necessary remedial actions in accordance with Environmentai Law. Nothing herein shall create any obligation on Lender
for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleratlon; Remedles, Lender shall give notice to Barrower prior to acceleratlon followlng Borrower's
breach of any covenant or agreement In this Security Instrument (but not prlor to acceleration under Secilon 18
unless Applicable Law provides otherwlse). The notice shall specify: (a) the default; (b) the action required to
cure the default; (c) a date, notless than 30 days from the date the notice Is glven to Borrower, by which the default
must be curad; and (d) that fallure to cure the defauit on or before the date specifled in the notice may resultin
acceleration of the sums secured by this Security Instrument, foreclosure by Judlclal proceeding and sale of the
Property. The notlce shall furtherinform Borrower ofthe rightto reinstate after acceleration and the rightto assert
in the foreclosuro proceeding the non-existence of a detault or any other defense of Borrower to aceeleration
and foreciosure. If the dofault Is not cured on or before the date specified In the notles, Lendar atits optlon may
requife Immedlate payment In full of all sums secured by this Security Instrument without further demand and
may foreclosa this Security Instrument by judiclal procoeding. Lender shall ba entltled to collact all axpenses
Incurred In pursulng the remedles provided In this Sectlon 22, Including, butnot Imlted to, reasonable attorneys’
fees and costs of title evidence, all of which shall be additional sums secured by this Securlty Instrument,

23, Release. Upon payment of all sums sectired by this Security Instrument, this Security Instrument shall become
null and veid. Lender shall release this Security Instrument. Borrower shall pay any recerdation costs, Lender may
charge Borrower afee for releasing this Security Instrument, butonlyif the fee is paid to a third party for services rendered

[l
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APPRAISAL RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO

THE DEBT REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY. This waiver shall not apply
so long as the Property is used as a dweliing place as defined in § 12-37-250 of the South Carolina Code of Laws.
. 26. Future Advances. The lien of this Security Instrument shall secure the existing indebtedness under the Note

and any future advances made under this Security Instrument up to 150% of the criginal principal amount of the Note
plus Interest thereon, attorneys’ fees and court costs.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security
Instrument and in any Rider executed by Borrower and recorded with it.

Signed, sdalegand deligdfgﬂ“resence of:

{(Seal)
CARL A NUNALLY LAY

il O RO D
N —

vy k\g:. / ?& L{.\‘\} o Wan (seal)

I-j?liﬁ:ﬁ} L HUNALLY

State of S caw}\
county of ¢ 220 X 2ol

The foregoing instr ent was ackpcwledged before me this \\ \U”‘ (date)
by _ 300200 L Re0ey ' ‘ 2/

(name of person acknowledged).

CRAA

Signature of Person Taking Agkngwledgement
- ' My commission expires: M, 7Q€/
W\/:\‘_MAQQ K (‘/Q . o/
\AD\)(WESS
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EXHIEBIT A

211 that certain piece, parcel or lot of land, with the improvements thereon,
situate, lying and being in the County of Lexingteon, State of South Carolina, the
same being shown and designated as Lot No. 283, Block W on a plat of Murraywood
IT by Heaner Engineering Co., dated October 27, 1972, revised July 1, 1975 and
recorded in the Office of the RMC for Lexington County in Plat Book 139-G at page
23. Also being shown on a plat prepared for Dane C. Frost and Terri L. Frost by
Belter & Aszociates, Inc., dated June 14, 1993 and recorded in Plat Book 262 at
page 70. Reference being made to said latter plat which is incerperated herein
for a more complete and accurate description; all measurements being a little
more or less.

This being the same propexty conveyed to Carl A. Nunally and Frankie L. Nunally
by deed of Dane C. Frost and Terri L. Frost dated August B, 1994 and recorded in
Deed Book 5145 at page 97, Lexington County records.
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Exhibit “D” BONY Mellon’s 7/28/2023 Assignment of Mortgage on Light Blue Pastel Paper

October 6, 2025

Exhibit “D” is entered into the Record

e to provide a visual or physical representation of Authenticated Evidentiary fact(s).
» isatrue and accurate copy of the original.

s is being offered into the Record to prove the purpose of Exhibit “D”.

» No party objects to the admission of this Exhibit D into evidence for and on the Record.
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When Recorded Retum Te:

FPHH Mongage

CO Netinowide Title Clearing, LLC 2023026395 BK: 21067 PG: 4146« 4146 1S
2100 Alt. 19 North MORTGAGE ASST

Palm Harbor, FL 34683 Rec:$1000 Cnty:$0.00 State: $0.00

July 28, 2023 10:53:48 AM
FILED IN LEXINGTON COUNTY, 5€ ’T’)"" Q“"H/

ASSIGNMENT OF MORTGAGE

FOR GOGD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby scknowledged, the
undersigned, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, WNC ("MER5), AS
MORTGAGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND
ASSIGNS, (ASSIGNOR), (MERS Address: P.O. Box 2026, Flint, Mich!zan 43501-2026) by these presents
does convey, grant, assign, transfer and set over the described Mortgage together with all liens, and any rights doe
ot to becoms due thereon o THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW YORK
AS SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, N.A. AS TRUSTEE FOR NOVASTAR
MORTGAGE FUNDING TRUST, SERIES 2004-1, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 20041, WHOSE ADDRESS 1S C/O PHH MORTGAGE
CORPORATION, 5720 PREMIER PARK DRIVE, WEST PALM REACH, FL 33407, ITS SUCCESSORS
AND ASSIGNS, (ASSIGNEE).

Said Mortgage dated OL30v2004, made by CARL A, NUNALLY AND FRANKIE L. NUNALLY to .
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC, AS MORTGAGEE, AS NOMINEE 4
FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS and recorded
02/28/2004 in the Recorder or Registar of Deeds of LEXINGTON County, South Carefina in Bogk 3841 pnd
Paged.

Dated this 28th day of July o the year 20623

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS™), A5 MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS

SUSAN HICKS
VICE FRESIDENT

All persons whase sigustuses sppear above have qualified euthority to rign and have reviewed this documest and
supparting documentation prior o siguing.

A&k Dy Pigors

ALAN BAKER TRACY ROGERS ¥ v
WITNESS WITNESS

STATE OF FLORIDA

COUNTY OF PINELLAS

The foregoing instrument wes acknowledged before me by means of [X] physical presence or [ ] online
notarization oo this 28th day of July in the year 2023, by Susan Hicks as VICE PRESIDENT of MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC. {"MERS"), AS MORTGAGEE, AS NOMINEE FOR
NOVASTAR HOME MORTGAGE, NG, ITS SUCCESSORS AND ASSIGNS, who, as such VICE
PRESIDENT being authixized to da 5o, executed the foregaing instrument for the purpases therein contained.
Hesshe/lhey is fare) persanally known to me.

viOr! oL

_i“'w\ Wotary Pyisle - Stte oA Florlda
Commiuylon I KH JE4T0

o 0y Lo, Exploans Bac 14, 2026

Bl il

Document Prepared By: Jenntfer Zak/iNTC, 2100 Alt. 19 North, Pulm Harber, FL 34653 (800)346.9152
Recording Requested By: PHH Muontgage, C/O Nationwide Title Clearing, LLC 2100 Alr 19 Noeth, Palm Harbor,
FL 24583

PHHO? 438589022 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS)
OCWEN-NVLER MIN 100080190020065015 MERS PEONE 1-888-679-6377 MERS Mailing Address: P.O.
Box 2026, Flint, MI 48501-2026 DOCR, T282307-09:07:46 [C-1] EFRMSC1

D0 S LEHEOLIL] LA

*DM01750322*

2023026395 RECORD BOOK BK 21087 PG 4146 (LAST PAGE)
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Exhibit “E” Defendants’® 9/06/23 & 9/24/23 Deeds of Distribution on Lavender Pastel Paper

October 6, 2025

Exhibit “E” is entered into the Record

e to provide a visual or physical representation of Authenticated Evidentiary fact(s).

e is atrue and accurate copy of the original.

= is being offered into the Record to prove the purpose of Exhibit “E”.

» No party objects to the admission of this Exhibit E into evidence for and on the Record.
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KL-.- tecord Yo adh Trustee Tikle

STATE OF SOUTH CAROLINA IN THE PROBATE COURT

DEED OF RISTRIBUTION
(Real Preperty Only)

COUNTY OF LEXINGTON

— Tt St S N St S

IN THE MATTER OF: NOT A WARRANTY DEED
CARL ALVIN NUNALLY, SR.
(Decedent) CASE NUMBER. 2022E83201253

The undersigned states as follows:

Decedent died on SEPTEMBER 4TH, 2021 ; and probate of the Estate is being administered in
the Probate Court for LEXINGTON County, South Carolina, in File
# 20\

| was appointed Personal Representative (s) ci 28TH day of MARCH 2023.
Decedent owned real property described as follows:
Tax Map Number:2734-01-003
Street/Property Address: 1759 Willow Creek Road, Celumbta, SC 29210
Legal Description: Located: 1759 Willow Creek Drive Columbia, SC

Lat 34.066370 Long:-81.184940

ALLL THAT CERTAIN PIECE, PARCEL, or lot of land, with the improvements thereon, situated,
lying and being in the County of Lexington, State of South Carolina, the sarme being shown and
designated as Lot No. 283, Block W on plat of Murraywood [l by Heaner Engineering Co., dated
October 27,1972, revised July 1, 1975 and recorded in the Office of the RMC for Lexington
County in Plat Book 139-G at page 23; Also being shown and delineated cn a plat prepared for
Dana C. Frost and Terri L. Frost by Belter & Associates, Inc., dated 611411993 and recorded in
the Office of the RMC for Lexington County in Plat Book 262 at Page 070. Reference being
made to said plat which is incorporated herein by reference for a more accurate and complete
description ; all measurements being a little more or less.

This being identical praperty conveyed to the Mortgagors by Deed of Dana C. Frost and Tairri L.
Frost dated August 8, L994 and recorded s:multaneously herewith in Deed Book 5145 at Page

97.
This transfer is made pursuant to: 31779 BK: 21073 PG: 1408 - 1410 3 3 PGS
DEED OF DISTRIBUTION
) Rec: §15.00 Cnty:$0.00  State: $0.00 0,
Decedent’s Will September 6, 2023 02:29:15 PM f e
Intestacy Statute: SCPC 62-2-103 FILED IN LEXINGTON COUNTY, S¢ gy’
Private Family Agreement: SCPC 62-3-912 A TuNBIRY 0018 0T a1 T B O T
s 2023034409 BK: 21075 P
Disclaimer by: DEED OF DISTRIBUTION 6155395541 Pes
Probate Court Order issued on Rec: $15.00 Cnty: $0.60  State: $0.00
Other: September 27, 2023 11:10:36 AM - .
FILED IN LEXINGTON COUNTY, 5C & Quar z/
FORM #400ES (1/2016) Page 14l 3
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In accordance with the laws of the State of South Carolina, the Personal Representative(s)
does/do hereby release all of the Personal Representative's(s’) right, title and interest, including
statutory and/or testamentary powers, over the real property described to the ben eficiaries
named below:

Name; TIMOTHY ALLEN NUNALLY Name: MARK ANTHONY NUNNALLY
Address: 4499 PERSIAN COURT Address: 5681 GRANE RIVER RD
SNELLVILLE GA 30078 COLLEGE PARK GA 30349

IN WITNESS WHEREOF the undersigned, as Personal Representative(s) of the above Estate,
has executed this Deed of Distribution, on this 30TH day of MAY, 2023 .

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

Witness: { Hedous ﬁ, %Mz’l/’i
Print Name: { Vharlene H.*Foby, N

Witness "%/bt /% =

Print Name: Raseuel+ L. 2ol insesN

Estate of: CARL ALVIN NUNALLY, SR.

Signature of Personal Representative: Mﬁg@m&tf&_mﬁ es+ee
Print Name: Tinpthy Nunally

If applicable, Signature of Co-Persohal Representative:

Print Name:

FORM #400ES (1/2016) Page 2 of 3
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STATE OF SOUTH CAROGLINA )
) ACKNOWLEDGMENT

)
COUNTY OF LEXINGTON

/\ I'l(,\r lepe ﬂ %ffﬁ{f ) , Notary Public, a notary far the State of South
Caroltna do hereby certify that
u-z\c:,'jrb\\/ l\‘ et a lly
as Personal Representative(s) of the Etate of CARL ALVIN NUNALLY, SR., personally
appeared before me this day and acknowledged the due execution of the foregoing Deed of

Distribution,

Witness my hand and seal this the day ot M 023 .
l 4
/ }n foad i Z b . seey

/\, }WAJ/,’}( ;iSt urilcgﬂ%taw Punlic}

(Print name of N tary Pubhc)
Notary Public for State of tutdin0-

My Cormission Expires: zg@g X052

FORM #400ES (1/2016) Page 3 of 3
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Exhibit “F” BONY Mellon’s 10/03/2023 Assignment of Mortgage on Light Blue Pastel Paper

October 6, 2025

Exhibit “F” is entered into the Record

» to provide a visual or physical representation of Authenticated Evidentiary fact(s).

e isatrue and accurate copy of the original.

» is being offered into the Record to prove the purpose of Exhibit “F”.

« No party objects to the admission of this Exhibit F into evidence for and on the Record.

PR A
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When Recorded Return To:
PHII Mortgage
Ci0 Nationwide Title Clearing, LLC
2100 All. [9 North
Palm Harbor, Fi. 14683
|Hﬂillﬂ!lﬂilﬂlllﬂll!lﬂ[l
2023035209 Bk:21076 PG: 4337 - 4337
MORTGAGE ASST
Rec: $17.00 C‘nt\rSOlﬂ Naltatm SO.DO,;)
:%bf;c ?'Eilopgrluoﬁsgﬁu NTY, 5C fran @*‘"}f
ASSIGNMENT OF MORTGAGE

CORRECTIVE ASSIGNMENT OF MORTGAGE: TQO CORRECT MORTCAGE RECORDING
%FEIRE.NCE. ORIGINAL ASSIGNMENT OF MORTGAGE RECORDED ON (7/28/2023 IN BK: 21967
FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby a.t:knuwlc §c¢ the

vndersigned,  MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC, ], AS
MORIGAGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC, IT5 SUCCESSORS AND

ASSIGNS, (ASSIGNOR), (MERS Address: P.O. Box 2026, Flint, Michi Preie 2026) by these presenis
does convey, grant, assign, transfer and set over the described Mortgage with a)f liens, and an&En‘gvhts due or
become duc Lierean 1o THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF YORK AS

SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, N.A. AS TRUSTEE FOR NOVASTAR
MORTGAGE FUNDING TRUST, SERIES 2004-1, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2484-1, WHOSE ADDRESS 1S C/0 PHH MORTGAGE
CORPORATION, 5724 PREMIER PARK DRIVE, WEST PALM BEACH, Fl., 33407, ITS SUCCESSCRS
AND ASSIGINS, (ASSIGNEE).

Suid Mortgege dated 01/30/2004, made by CARL A, NUNALLY AND FRANKIE L. NUNALLY ¢t
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC,, AS MORTGAGEE, AS NOM!NEE
FOR NOVASTAR HOME MORTCAGE, INC.. ITS SUCCESSORS AND ASSIGNS znd recorded
021‘28!2004 in the Recorder or Registrar of Deeds of LEXINGTON County. South Caroline in Book 9041 and

Dated on iAZ’ q 023 (MM/DD/IYYYY)
MORTGAGE ELECTRONIC REGISTRATIGN SYSTEMS, INC. ("MERS"), A5 MORTCAGEE, AS
NOMINEE FOR NOYASTAR HOME MORTGAGE, INC.,, 17S SUCCESSORS AND ASSIGNS

L4
Sipned and Acknowledged
By: - in the Presence of;

Mackenzic Eichen
VICE PRESIDENT
All persons whose signatures appear above have qualified %ﬁm
autharity to sign pnd have reviewed Lhis document and  Angela Favao
supporting documentation prior to signing. Wiiness [
Lauren Astle
Witness 2

STATEQFFLORIDA COUNTY OF PINELLAS

The forcgoing ins oL cknowledged before me by means of [X] physical presence or [ ] ealine
notarizalion on _u?_‘[ 023 (MM/DDIYYYY), by Mackenzie Eichen as VICE PRESIDENT

of MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (""MERS""), AS MORTGAGER, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., TTS SUCCESSORS AND ASSIGNS, who, ns

such VICE PRESIDENT being authorized to do sa, cxcsuted the foregoing instrument for Lhe purposes therein
containzth He/she/they s (are) personally knows .

e, JULIE MARTENS
F e NOTARY PUBLIC
*t STATE OF FLORIDA
otary Public - STATHE OF FLORIDA COMMS HH 243030
Cemmission explres: 05/22/2025 EXPIRES: MAY 22, 2020

gﬁc&rgiansg Requested By: PHE Mortgage, C/O Nationwide Tille Clearing, LLC 2100 All. 19 North, Palm Harbor,
PIHO2 438983506 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC, (MERS)

OCWEN-NVLER (RN) MIN 100080190020066015 MERS PIIONE 1-888-679-6377 MERS Malling Address:
P.0O. Box 2026, Flint, MI 4850(-2026 DQCR T142309-04:00:20 (C-1] FRMSCI

AL T

*DOL0252419)*

0Cy 032023

o DO

DE@E4"EW

000015 2023025209 RECORD BOQOK BK 21078 PQ 4337 {LAST PAGE)




Exhibit “G” 12/18/2023 Defendants’ Recorded Affidavit of Acknowledgment on Lavender

Pastel Paper
October 6, 2025
Exhibit “G” is entered into the Record
« to provide a visual or physical representation of Authenticated Evidentiary fact(s).
e isatrue and accurate copy of the original.
e is being offered into the Record to prove the purpose of Exhibit “G”.

» No party objects to the admission of this Exhibit G into evidence for and on the Record.
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AFFIDAVIT OF ACKNOWLEDGEMENT

AND ACCEPTANCE OF DEED

We, Mark Anthony Nunnally and Timothy Allen Nunally the living men, in the capacity of Mark
Anthony Nunnally and Timothy Allen Nunally are recorded as the-the Grantee on the DEED for
the Real Property described as:

Located: : 1759 Willow Creek Drive Columbia, 5C
lat 34.066370 Long:-81.184940

ALL THAT CERTAIN PIECE, PARCEL, or lot of land, with the improvements thereon, situated, lying and being in
the County of Lexington, State of South Carolina, the same being shown and designated as Lot Np. 283, Block
W an plat of Murraywood Il by Heaner Engineering Co., dated October 27,1972, revised July 1, 1975 and
recorded In the Office of the RMC for Lexington County in Plat Book 139-G at page 23; Also being shown and
delineated on a plat prepared for Dana C. Frost and Terri L, Frost by Belter & Assoclates, Inc., dated 611411933
and recorded in the Office of the RMC for Lexington County in Plat Book 262 at Page 070. Reference being
made to said plat which is incorporated herein by reference for a more accurate and complete description ; all
measurements being a little more or less.

This being identical property conveyed to the Mortgzgors by Deed of Dana C. Frost and Teirri L. Frost dated
August 8, 1994 and recorded simultaneously herewith in Deed Book 5145 at Page 97.

The Real Property commonly known as 1759 Willow Creek Drive, Columbia, SC is on the
attached original Deed filed and recorded on August 10, 1994 which lacked our

acknowledgement and acceptance of said Deed.

It is our free will, act, and deed, to acknowledge on and for the public record of our acce;:Jtance
of the Deed in Fee- Simple and lawful ownership of the above described Real Property in Fee-
Simple as recorded in Deed Book 5145 at Page 97, Lexington County, South Carolina and the
lawful ownership of the Real Property under the terms of the Deed. Our acceptance of the Deed

and lawful ownership of the Real Property are under the terms of the Deed with all rights

reserved.
Illﬂllllﬂlllllﬂlﬂﬁl!ﬂllﬂllliﬂllll
2023044622 BX: 21G86 PG: 3245 - 3247
RE C El VE D Qﬁﬁ'g’:ﬁu Cnty: $0.00 State: $0, un
PM
DEC 1 8 203 Decembir 18,2023 SSraors  Tn Guery/
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All of our other Real Property and interest attached to this Real Property are to be immediately

returned to us.

This our free will d, under our hand and seal;

Mark- Anthony; Nunnally Without Recourse
% U
Timothy- Allen; Nunally Without Recourse

RSN

Third*Party Witness
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State of South Carolina,

County of _I_E;imﬁﬁ elef 5.

oA -
On this / day of December 2023, before me the subscribers,
D LUQ.\;/VQ €Y ___personally appeared Mark- Anthony; Nunnally and Timothy-

Allen; Nunally, to me known to be the living men described in and who executed the foregoing
affidavit and acknowledged before me that they executed the same as their free will, act, and

deed. iy,
\\\ DWA}:’,//’

@CL@T’LL%

(signature of Notary Public)

LTI
Notary Public, State of South Carolina Stamp/ Seal

My commission expires: / 0! L7 ! 2 DQ(/,
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VERIFIED AFFIDAVIT OF SUBMISSION

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Personally appeared before me the undersigned, Mark-Anthony Nunnally, who, being duly

sworn, deposes and states as follows:

1. Iam the Defendant in the above-captioned matter and have personal knowledge of the

facts set forth herein.

2. The attached color-coded exhibits, labeled Exhibits A through F, are true and correct
copies of instruments recorded in the Lexington County Register of Deeds, and their

coloration corresponds to the physical originals as examined.

3. The color presentation of each exhibit is material to the evidentiary issues of chain-of-
title continuity, recordation defects, and authentication of signatures, seals, and

endorsements.

4. This submission is made solely for the Court’s clarity and not to alter or amend the

official record.

FURTHER AFFIANT SAYETH NOT.

DEERN

Nunnally: Mark-Anthony
5681 Grande River Road

College Park, GA 30349

R. 501




AV
Subscribed and swom before me this Z day of (ha Mdnwa?/™ , 2025,

Notary Public for-Seuth-€arolina-
Geora ¢
My Commission Expires: OM -\~ 20277~

i T _
% U 11y
p \\ A ’y .
NI DU4, s, .

R. 502




CERTIFICATE OF SERVICE

A
I hereby certify that I have this Pl day of (’ k-\co\m_(‘ , 2025, served a true and

correct copy of the foregoing NOTICE OF COURTESY SUBMISSION OF COLOR-CODED

EXHIBITS upon counsel for Plaintiff, Chad Burgess, Esquire, by [[1 hand delivery / OJ U.S.

Mail / ET/certiﬁecl mail, return receipt requested], properly addressed as follows:

Chad Burgess, Esq.
Brock & Scott, PLLC
3800 Fernandina Road, Suite 110

Columbia, SC 29210

D

Nunnally: Mark-Anthony

5681 Grande River Road

College Park, GA 30349
Telephone: 404-980-4488

Email: markanunnally@gmail.com

Pro Se Defendant
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INTRODUCTION 5
Pursuant to Rule 56, SCRCP, Defendants respectfully move this Honorable Court for summary o f?I

judgment dismissing Plaintiff’s foreclosure complaint with prejudice. The documentary
evidence establishes that Plaintiff lacks standing to foreclose because (1) the Mortgage was
defectively executed and acknowledged, (2) the Note endorsements are facially void, (3) the
Assignments of Mortgage are void ab initio, and (4) Defendants® chain of title holds priority

under South Carolina’s race recording statute.

Defendants further amend this Motion to include statutory fiduciary-proof requirements
imposed upon trustees under the South Carolina Trust Code and the Uniform Commercial
Code, demonstrating that Plaintiff’s failure to meet those obligations independently defeats

standing as a matter of law.

STATEMENT OF UNDISPUTED MATERIAL FACTS

1. OnJanuary 30, 2004, Carl A. Nunally and Frankie L. Nunally executed a Mortgage in
favor of NovaStar Home Mortgage, Inc., recorded on February 20, 2004 in Book 9041, Vi ﬂg
Page 4, Lexington County Register of Deeds. (Exhibit B). .

2. The Mortgage bears only one subscribing witness, contrary to S.C. Code Ann. § 30-5-
30, and contains a notarial acknowledgment that fails to identify the mortgagors,

rendering execution and recordation defective.

e ,
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3. The Note and allonges are fatally defective:

a. They introduce “NovaStar Mortgage, Inc.,” a corporate stranger never the
original lender of record.

b. They ambiguously name two payees: “NovaStar Mortgage, Inc.” and “JP
Morgan Chase Bank, as Trustee.”

c. They are executed by an “Assistant Secretary” with no evidence of authority.

4. They purport to transfer the Note to multiple payees “without recourse,” creating
uncertainty as to who is entitled to enforce. (Exhibit A).

5. On July 28, 2023, Plaintiff recorded an Assignment of Mortgage purporting to transfer
the NovaStar Home Mortgage, Inc., but it misidentified the original recording as having
been made on February 28, 2004, in Book Number 9841.

6. The NovaStar Home Mortgage, Inc. was recorded on February 20, 2004, in Book
Number 9041, Page 4. (Exhibit C).

7. On September 6, 2023 and September 27, 2023, the Deeds of Distribution were duly
recorded in Defendants® favor at Book 21073, Pages 1408—1410, and Book 21075,
Pages 5539-5541. (Exhibit D).

8. On October 3, 2023, Plaintiff recorded a second Assignment of Mortgage, again
misidentifying the original recording as February 28, 2004. (Exhibit E).

9. On December 18, 2023, Defendants recorded their Affidavit of Acknowledgment &

Acceptance at Book 21086, Pages 3245-3247. (Exhibit F).
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STANDARD OF REVIEW
Rule 56 of the South Carolina Rules of Civil Procedure governs summary judgment. A
party seeking summary judgment must demonstrate the absence of a genuine issue of

material fact, after which the burden shifts to the opposing party to come forward with

specific facts showing there is a genuine issue for trial. L‘_;;t_i_‘f
O
South Carolina courts consistently enforce this three-part principle under Rule 56: . %
o Under Rule 56(c), the party seeking summary judgment has the initial ’
burden of demonstrating the absence of a genuine issue of material fact.” }

Robinson v. Aiken (In re Robinson), No. 2023-UP-012, at *6 (S.C. Ct. App.
Jan. 11, 2023); Lanham v. Blue Cross & Blue Shield of S.C., Inc., 349 S.C.
356, 361, 563 S.E.2d 331, 333 (2002).

* Once this showing is made, “the opponent cannot simply rest on mere
allegations or denials contained in the pleadings, but must come forward
with specific facts showing there is a genuine issue for trial.” Regions Bank
v. Schmauch, 354 S.C. 648, 660, 582 S.E.2d 432, 438 (2003); Baughman v.
Am. Tel. & Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991).

» At the same time, “summary judgment should not be granted even when
there is no dispute as to evidentiary facts if there is dispute as to the
concluston to be drawn from those facts.” Brockbank v. Best Capital Corp.,

341 S.C. 372, 378-79, 534 S.E.2d 688, 692 (2000).

The South Carolina Supreme Court in Dawkins v. Fields, 354 $.C. 58 (2003), reaffirmed

that summary judgment is proper only where there is no genuine issue of material fact and
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the movant is entitled to judgment as a matter of law. More recently, The Kitchen Planners,
LLC v. Friedman, Op. No. 28173 (S8.C. 2023), clarified that the “mere scintilla” of evidence
is insufficient to defeat a properly supported motion for summary judgment. In the
foreclosure context, MidFirst Bank v. Brooks, 2008-UP-196 (S.C. Ct. App.), and Quicken
Loans, Inc. v. Wilson, Op. No. 5613 (8.C. Ct. App. 2019), emphasize that a party opposing
summary judgment must present competent evidence of standing and ownership of the
mortgage debt. Likewise, in Lanier v. Bank of New York Mellon, 2019-UP-284 (S.C. Ct.
App.), arising from Lexington County, the Court of Appeals affirmed summary judgment
for the borrower where BONY failed to prove lawful assignment of the note and mortgage.
Collectively, these authorities confirm that when the record establishes defective
assignments and lack of standing—as here—summary judgment for the defendants is
mandated under Rule 56, SCRCP.

In determining whether a triable issue of fact exists, the evidence and all reasonable
inferences must be viewed in the light most favorable to the nonmoving party. Stoneledge

at Lake Keowee Owners’ Ass’n, Inc. v. Builders FirstSource-Se. Grp., 776 S.E.2d 434, 437

(2015); Quail Hill, LLC v. Cnty. of Richland, 387 S.C. 223, 235, 692 S.E.2d 499, 505
(2010).

However, it is equally well settled that it is not sufficient for a party to create an inference
that is not reasonable or an issue of fact that is not genuine. Town of Hollywood v. Floyd,
403 8.C. 466, 477, 744 S.E.Zd 161, 166 (2013).

Applying these principles, summary judgment is appropriate where, as here, the movant
demonstrates that the material documents (Note, Mortgage, Assignments) are facially

defective and incapable of transferring any enforceable interest.
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Once Defendants establish the absence of a valid and enforceable chain of title, Plaintiff
cannot survive summary judgment by relying on conclusory allegations of standing.

When the circuit court grants summary judgment on a question of law, the appellate courtg
review the ruling de novo. Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. Builders
FirstSource-Se. Grp., 776 S.E.2d 434, 437 (2015); Town of Summerville v. City of N.
Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008).

The appellate court applies the same Rule 56(c) standard as the trial court. Woodson v. DLI
Properties, LLC, 406 S.C. 517, 528, 753 S.E.2d 428, 434 (2014).

Summary judgment is proper where the pleadings, depositions, answers to interrogatories,
and admissions on file, together with any affidavits, show that there is no genuine issue as
to any material fact and the moving party is entitled to judgment as a matter of law. Id,
Rule 56(f) allows a court to deny or delay summary judgment if the opposing party
demonstrates by affidavit that it cannot present facts essential to justify opposition,

But here, Plaintiff has already had full opportunity to produce the Note, Mortgage, and
Assignments, and those filings are facially defective.

Rule 56(f) does not shield a party from summary judgment where the essential facts are

already before the Court and no additional discovery could cure the defects.

PRELIMINARY INCORPORATION OF RULES 12(b)(6) AND 9(b),
SCRCP

Defendants hereby incorporate by reference their prior Motion to Dismiss for Failure to
State a Claim pursuant to Rule 12(b)(6), South Carolina Rules of Civil Procedure, and
further invoke the heightened pleading standard of Rule 9(b), SCRCP, as to all
allegations of fraud or misrepresentation asserted by the Plaintiff, directly or by

5
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tmplication. The particular misrepresentations alleged are The particular
misrepresentations alleged are (1) the false endorsement by ‘NovaStar Mortgage, Inc.’
purporting to act as the payee despite never being the originating lender, (2) the false
recitation of a non-existent recordation date (February 28, 2004) in the Assignments,
and (3) Plaintiff’s continued representation of itself as lawful trustee despite the
absence of any fiduciary proof or governing PSA. These acts cbnstitute fraud in the
execution and recordation of instruments. The defects identified therein remain
uncured. Even upon full inspection and production of the alleged “wet-ink” Note and
Mortgage, Plaintiff has failed to allege or prove the necessary elements establishing: a
valid cause of action for foreclosure under South Carolina law; its lawful ownership or
assignment of the Note and Mortéage; or any factual particularity sufficient to satisfy

the Rule 9(b) standard.

Accordingly, pursuant to Rule 56, SCRCP, Defendants contend that there is no genuine
issue of material fact, and that Plaintiff’s Complaint, having failed at the pleading stage
and remaining unsupported by competent proof, warrants judgment in favor of

Defendants as a matter of law.

ARGUMENT

I. The Mortgage Was Defectively Executed and Acknowledged.

1.

Under §.C. Code Ann. § 30-5-30, a mortgage requires two witnesses, one of whom may
be the notary,

Here, only one subscribing witness appears, and the acknowledgment fails to name the

actual mortgagors.
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10.

11.

A mortgage that fails S.C. Code Ann, § 30-5-30 is not merely irregular — it is void ab
initio and incapable of serving as the foundation for foreclosure.

A defectively executed mortgage is not entitled to recordation and imparts no
constructive notice. Lewis v. Lewis, 324 8.C. 529, 479 S.E.2d 208 (Ct. App. 1996).
South Carolina law expressly requires that a mortgage be executed with two
subscribing witnesses and either probate or acknowledgment in order to be entitled to
recordation. S.C. Code Ann. § 30-5-30.

This requirement is reinforced by the South Carolina Register of Deeds’ published
prerequisites, which specify: “On all written instruments, with the exception of a
mortgage satisfaction, there must be two witnesses and also a probate or
acknowledgement statement.

The notary may also be one of the witnesses.” (Prerequisites to Recording Documents,
Greenville County Register of Deeds, citing S.C. Code Ann. § 30-5-30).

Here, the NovaStar Mortgage dated January 30, 2004 contains only one subscribing
witness and a defective acknowledgment that fails to name the mortgagors.

As such, the instrument was defectively executed, not entitled to recordation, and
cannot impart constructive notice. See Lewis v. Lewis, 324 S.C. 529, 479 S.E.2d 208
(Ct. App. 1996).

South Carolina courts have long held that defects in an instrument’s acknowledgment
impact whether the document imparts constructive notice,

In Franklin Savings & Loan Co. v. Riddle, 216 S.C. 367, 57 S.E.2d 910 (1950), the
Supreme Court of South Carolina explained that a defective acknowledgment prevents

an instrument from serving as valid notice in the chain of title.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21,

22.

Here, the NovaStar Mortgage contains only one subscribing witness and an
acknowledgment that fails to name the mortgagors who appeared before the notary.
As in Riddle, these defects are fatal, rendering the mortgage defectively executed,
improperly recorded, and incapable of imparting constructive notice.

South Carolina law requires that a mortgage be executed in the presence of two
witnesses to be entitled to recordation. S.C. Code Ann. § 30-5-30.

Courts strictly enforce this requirement.

In Vieira v. McGrath, 532 B.R. 253, 259-60 (Bankr. D.S.C. 2015), the court held that a
mortgage bearing one legible witness and one illegible mark did not satisfy the statute,
rendering the mortgage defectively executed and not entitle\d to recordation.

The NovaStar Mortgage here bears only one subscribing witness and a defective
acknowledgment.

As in Vieira, these defects are fatal, and the mortgage cannot impart constructive notice
or form the basis for any valid assignment.

The distinction between whether a conveyance is void or voidable is critical.

A void instrument passes no rights whatsoever, while a voidable instrument may
transfer rights until set aside.

The Bankruptcy Court for the District of South Carclina explained this principle in In
re Amitron, Inc., 192 B.R. 130, 135 (Bankr. D.S.C. 1995), holding that conveyances in
violation of statutory requirements are void and ineffective to transfer title.

Here, the NovaStar Home mortgage, Inc. Mortgage was defectively executed under
S.C. Code Ann. § 30-5-30, and BONY’s Assignments of Mortgage misidentify a non-

existent recordation date (February 28, 2004, a Saturday).
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23.

24,

25.

26.

27.

28.

29.

30.

31.

Under Amtron, these instruments are void ab initio and legally incapable of transferring
any interest to BONY.

Because the Mortgage itself was never validly executed, no assignment of it could
transfer enforceable rights.

The Assignments BONY relies on are thus doubly void — they not only misidentify a
non-existent recordation date, they attempt to transfer a mortgage that was never
lawfully perfected to begin with.

South Carolina law requires that mortgages be executed in the presence of two
disinterested witnesses. S.C. Code Ann. § 30-5-30.

The South Carolina Supreme Court has long recognized that the validity of a
subscribing witness is essential to a mortgage’s enforceability.

In J.W. Dillon & Son Co. v. Oliver, 106 S.C. 410, 91 S.E. 604 (1917), the Court
explained that the role of subscribing witnesses is a statutory safeguard, and that defects
in witness competency undermine the instrument’s validity and its entitlement to
recordation.

Here, the NovaStar Home Mortgage, Inc. Mortgage was executed with only one
subscribing witness, Maude K. Cole, and the acknowledgment itself failed to identify
the mortgagors.

Under Dillon and 8.C. Code Ann. § 30-5-30, the Mortgage was defectively executed,
not entitled to recordation, and incapable of imparting constructive notice.

South Carolina’s statutory safeguards are not technicalities; they are mandatory
protections designed to ensure integrity of the public land records and to prevent fraud.

See J.W. Dillon & Son Co. v. Oliver, 106 S.C. 410, 91 S.E. 604 (1917).
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32. A mortgage exccuted without two subscribing witnesses and with a defective
acknowledgment is not entitled to recordation, imparts no constructive notice, and is
void ab initio. Lewis, 324-S.C. at 533; Riddle, 216 8.C. at 372.

13. Because the NovaStar Mortgage failed these statutory requirements, it could not be
lawfully recorded or enforced.

34. BONY’s later Assignments compound the defect, misidentifying a non-existent
February 28, 2004 recordation date.

35. As a matter of law, BONY cannot enforce a void mortgage or its void assignments, and

its foreclosure must fail.

II. The Note Endorsements Are Void.
36. The endorsements on the NovaStar Note are facially void because they:
(a) introduce a corporate stranger,

(b) ambiguously name multiple payees,

(c) are executed by an unauthorized “Assistant Secretary,” and
(d) purport to transfer the Note to multiple payees “without recourse.”

37. These defects destroy negotiability and standing. U.C.C. § 3-110, U.C.C. §3-201,
U.C.C. §3-204; In re Veal, 450 B.R. 897 (Sth Cir. B.A.P. 2011); BAC Home Loans
Servicing v. Kinder, 398 S.C. 619, 730 S.E.2d 313 (Ct. App. 2012).

38. South Carolina law further recognizes that parties to a negotiable instrument may be
discharged when the holder alters enforcement rights without their consent.

39. S.C. Code Ann. § 36-3-606 provides that a party is discharged when the holder, without

consent, extends payment or impairs recourse.

10
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40. In Seven Lakes Inv. Grp., Inc. v. Crowe, 297 S.C. 534, 377 S.E.2d 576 (1989), the
South Carolina Supreme Court heid that a guarantor was discharged when the note
holder extended payment without the guarantor’s consent.

41. Here, BONY seeks to enforce a Note purportedly transferred into the NovaStar trust
years after closing, with terms altered outside the borrower’s consent.

42. Under S.C. Code Ann. § 36-3-606 and Seven Lakes, such actions discharge liability and
render the Note unenforceable by BONY.

43. South Carolina law requires that a party demonstrate standing before invoking the
jurisdiction of the court. Davis v. Hamm, 300 S.C. 284, 387 S.E.2d 676, 678 (Ct. App.
1989) (“A party must have a real interest in the subject matter of the action and a legal
right to enforce it in order to have standing.”).

44. BONY cannot demonstrate standing because it has no enforceable interest in the Note,
the Mortgage, or the Assignments.

45. The endorsements are void, the Mortgage was defectively executed, and the
Assignments misidentify a non-existent recordation.

46. Without standing, BONY’s foreclosure action must be dismissed with prejudice.

A. Endorsement by a Corporate Stranger: NovaStar Mortgage, Inc. #
NovaStar Home Mortgage, Inc.

47. The Note endorsement is made by “NovaStar Mortgage, Inc.” — an entity that was
never the original lender of record.
48. The Note and Mortgage both identify the lender as “NovaStar Home Mortgage, Inc.”

49. Public and judicial records confirm these were separate and distinct corporate entities:

11
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A. Massachusetts Division of Banks (2003): Issued a Consent Order against
NovaStar Home Mortgage, Inc., confirming its status asa licensed, regulated
lender. (Exhibit G).

B. California DFPI: Issued enforcement actions against NovaStar Mortgage, Inc.,
confirming that entity was independently regulated. (Exhibit H).

C. SEC Filings: SEC Exhibit 21.1 to Form 10-K confirms that NovaStar Home

Mortgage, Inc. and NovaStar Mortgage, Inc. were distinct subsidiaries of
NovaStar Financial, Inc., a Maryland corporation. {Exhibit I).

D. Beaumont v. Bank of New York Mellon, 81 F. Supp. 3d 896, 902 (N.D. Il
2015): The court addressed BONY Mellon’s foreclosure standing in the context
of NovaStar-originated loans and treated NovaStar Home Mortgage, Inc. and
NovaStar Mortgage, Inc. as separate legal entities.

E. Lawyers Title Ins. Corp. v. NovaStar Mortgage, Inc., 862 N.E.2d 774, 778 (Ind.
Ct. App. 2007): The court adjudicated claims involving NovaStar Mortgage,
Inc. in a title insurance dispute, further confirming that NovaStar Mortgage, Inc.
was an independent corporation, not interchangeable with NovaStar Home
Mortgage, Inc.

50. Taken together, these authorities establish beyond dispute that “NovaStar Home
Mortgage, Inc.” and “NovaStar Mortgage, Inc.” were not interchangeable names, but
legally distinct corporations.

51. Under the Uniform Commercial Code, only the original payee or a valid transferee may

endorse or negotiate a promissory note. U.C.C. § 3-201.

12
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52. An endorsement by a corporate stranger — one never the payee or a proven successor
— is anullity. In re Veal, 450 B.R. at 911. See also Kinder, 398 S.C. at 316 (standing
requires valid negotiation and possession of the note).

53. Because “NovaStar Mortgage, Inc.” was not the original payee, not a proven successor
by merger, and not an authorized transferee of “NovaStar Home Mortgage, Inc.,” its
purported endorsement is void ab initio.

54. This defect severs the chain of title, prevents negotiation of the Note, and leaves BONY
incapable of proving itself a “person entitled to enforce.” Arkison v. Griffin (Inre
Griffin), 719 F.3d 1126, 1131 (9th Cir. 2013).

55. No merger, name change, or successor-in-interest filing exists between NovaStar Home
Mortgage, Inc. and NovaStar Mortgage, Inc..

56. Public SEC filings and state corporate registries identify them as discrete subsidiaries
of NovaStar Financial, Inc., each maintaining separate licenses, corporate officers, and
state registrations.

57 In the absence of a recorded merger certificate or corporate assignment, South Carolina
law presumes no successor capacity. See Lewis v. Lewis, 324 S.C. 529 (1996) (applying
strict proof to successor claims).

58. Accordingly, Plaintiff cannot rely on a nonexistent successor relationship to cure a void

endorsement,

II1. The Assignments of Mortgage Are Void Ab Initio.

59. Both the July 28, 2023 and October 3, 2023 Assignments misidentify the operative

recording date as February 28, 2004, when in fact the NovaStar Mortgage was recorded

on February 20, 2004 in Book 9041, Page 4. Ry
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60.

61.

62.

63.

64,

65.

66.

67.

68.

69.

The date BONY listed — February 28, 2004 — fell on a Saturday when the Lexington
County Register of Deeds was closed.

No mortgage could have been recorded on that date.

An assignment referencing a non-existent or impossible instrument conveys nothing.
U.S. Bank Nat’l Ass’n v. Ibanez, 458 Mass. 637, 649-50 (2011).

A defective assignment cannot be cured by re-recording the same defect, as BONY
attempted on Cctober 3, 2023.

South Carolina law requires that an assignment of mortgage be in proper written form
and recorded in order to provide notice. See S.C. Code Ann. § 29-3-330.

South Carolina’s statutory foreclosure framework further reinforces these requirements.
Under S.C. Code Ann. § 29-3-310 et seq., every assignment or satisfaction of mortgage
must be executed, acknowledged, and recorded in compliance with statutory form
before it conveys or discharges any interest.

Likewise, 5.C. Code Ann. § 15-39-610 et seq. governs judicial foreclosure sales and
requires that the party seeking sale hold a valid, enforceable lien at the time of decree.
Plaintiff’s defective assignments violate both statutory schemes, rendering any
attempted enforcement under S.C. Code Ann. § 15-39-610 et seq. void as a matter of
law because the underlying lien itself was never perfected under S.C. Code Ann. § 29-
3-310 et seq.

Instruments that are defectively executed or recorded are not entitled to recordation and
cannot impart constructive notice. Lewis v. Lewis, 324 S.C. 529, 479 S.E.2d 208 (Ct.

App. 1996).
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70.

71.

72.

73.

74.

75.

76.

Here, BONY’s Assignments are facially void because they reference a recordation that
never occurred.

The distinction is critical: a voidable instrument may pass rights until set aside, but a
void instrument passes no rights whatsoever. In re Amtron, Inc., 192 B.R. 130, 135

(Bankr, D.S.C. 1995).

Because BONY’s Assignments are void ab initio, they never transferred any
enforceable interest in the mortgage.

South Carolina law requires a foreclosing plaintiff to establish standing by proving both
lawful possession of the note and a valid assignment of the mortgage.

An assignee acquires no greater rights than its assignor and must prove the
assignment’s validity. Bank of America, N.A. v. Draper, 746 S.E.2d 478, 2013 WL
2422875, at *3, 2013 S.C. App. LEXIS 160 (Ct. App. 2013).

BONY cannot do so here.

Its Assignments are void on their face, its chain of title is broken, and its foreclosure

complaint must therefore fail as a matter of law.
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1V. Priority of Title

71.

78.

79.

80.

81.

82

South Carolina follows a pure race recording statute:
“All deeds of conveyance of lands, tenements or hereditaments, either in fee simple or
for life, all mortgages or instruments in writing in the nature of a mortgage of any real
estate, all marriage settlements or instruments in the nature of a settlement of a
marriage, shall be valid so as to affect the rights of subsequent creditors (whether lien
creditors or simple contract creditors) or purchasers for valuable consideration without
notice only from the day and hour when they are recorded in the office of the register
of deeds of the county in which the property is situated.”— S.C. Code Ann. § 30-7-10.
Under this statute, priority is determined strictly by the order of recordation, regardless
of actual notice.
South Carolina courts have applied this principle consistently for more than a century.
In Bryce & Co. v. Foot, 25 S.C. 467 (1886), the Supreme Court held that a valid
assignment for the benefit of creditors had precedence over a subsequent attachment
because the assignment was properly executed and recorded first in time.
Likewise, in Lewis v. Lewis, 324 S.C. 529, 479 S.E.2d 208 (Ct. App. 1996), the Court
of Appeals confirmed that an instrument defectively executed or not entitled to
recordation imparts no constructive notice and cannot establish priority in the chain of
title,
Here, Defendants Deeds of Distribution, recorded September 6, 2023 (Book 21073,
Pages 1408-1410) and September 27, 2023 (Book 21075, Pages 5539-5541), and their

Affidavit of Acknowledgment & Acceptance, recorded December 18, 2023 (Book
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21086, Pages 3245-3247), were all validly executed and properly recorded in the
Lexington County Register of Deeds.

83. These instruments establish Defendants’ lawful chain of title.

84. In contrast, BONY recorded two Assignments of Mortgage dated July 28, 2023 (Book
21067, Page 4146) and October 3, 2023 (Book 21076, Page 4337), both of which
misidentified the underlying NovaStar Home Mortgage, Inc. Mortgage as having been
recorded February 28, 2004 in Book 9841, when in fact it was recorded February 20,
2004 in Book 9041, Page 4.

85. Because the Assignments reference a non-existent recordation, they are void ab initio
and cannot transfer any enforceable interest.

86. South Carolina precedent also makes clear that standing must exist at the
commencement of the action and cannot be retroactively created by later assignments.
Nelums v. Specialized Loan Servicing, LLC, 422 S.C. 342, 811 S.E.2d 778, 784 (Ct.
App. 2018).

37. BONY’s foreclosure complaint was filed before any valid interest was ever transferred,
and its later defective assignments cannot cure this defect.

88. False Recordation Date — February 28, 2004.

89. Plaintiff’s October 3, 2023 Assignment is void on its face because it purports to assign
a Mortgage “recorded on February 28, 2004.”

90. February 28, 2004 was a Saturday, when the Lexington County Register of Deeds was
closed and could not have accepted recordation.

91. The actual NovaStar Home Mortgage, Inc. Mortgage was recorded on February 20,

2004, in Book 9041, Page 4.

17 .

R. 530




92. An assignment that references a non-existent or impossible recordation conveys
nothing. U.S. Bank Nat’] Ass’n v. Ibanez, 458 Mass. 637, 649-50 (2011).

93. Because Plaintiff’s assignment rests on an impossibility, it is void ab initio.

94, Defendants’ Deeds of Distribution and Affidavit of Acknowledgment & Acceptance,
recorded before October 3, 2023, therefore take priority as a matter of law.

95. The requirement that assignments be validly recorded is central to South Carolina’s
race recording statute, S.C. Code Ann. § 30-7-10.

96. As the Supreme Court recognized in Bryce & Co. v. Foot, priority is determined by
lawful execution and recordation.

97. Plaintiffs’ instruments were properly recorded in 2023.

98. BONY’s purported assignments, in contrast, fail under both S.C. Code Ann, § 29-3-330
and S.C. Code Ann. § 30-7-10, as they reference an impossible recordation date and
were not lawfully perfected until after Plaintiffs’ interests.

99. Accordingly, under S.C. Code Ann. § 30-7-10, Bryce & Co., Lewis, and Nelums,
Defendants’ Deeds and Affidavit hold priority as a matter of law over BONY’s void
assignments.

100. Plaintiff’s foreclosure complaint, predicated on defective instruments recorded

out of sequence, must fail.

V. Plaintiffs’ Chain of Title Holds Priority.
101. Defendants’ Deeds of Distribution, recorded September 6, 2023 and September 27,

2023, predate BONY’s October 3, 2023 Assignment.
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102. Under South Carolina’s pure race recording statute, S.C. Code Ann. § 30-7-10,
Defendants’ properly recorded instruments have priority over BONY’s defective
assignments.

103, South Carolina law has long recognized that a validly executed and recorded
conveyance or assignment takes precedence over subsequent claims or attachments.

104. In Bryce & Co. v. Foot, 25 8.C. 467 (1886), the Supreme Court held that an assignment
for the benefit of creditors had priority over a later attachment because the assignment
was valid and first in time.

105, The same principle applies here.

106. Defendants’ Deeds of Distribution, recorded September 6, 2023 (Book 21073, Pages
1408-1410) and September 27, 2023 (Book 21075, Pages 5539-5541), and their
Affidavit of Acknowledgment & Acceptance, recorded December 18, 2023 (Book
21086, Pages 3245-3247), were validly executed and recorded prior to BONY’s
October 3, 2023 defective Assignment.

107. Under Bryce & Co. and South Carolina’s pure race statute, S.C. Code Ann. § 30-7-10

108. Plaintiffs’ instruments take priority as a matter of law,
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VL. Transfers into the NovaStar Trust After Closing Are Void.
109. Federal appellate authority confirms that foreclosure standing requires both production
of the promissory note and proof that any trustee is authorized under governing trust

law and valid transfers.

110. In Edward Zadrozny v. Bank of New York Mellon, 720 F.3d 1163, 1168 (10th Cir.

2013), the court held that a foreclosing trustee must demonstrate possession of the note
and authority to act as trustee, and that the Uniform Commercial Code governs
negotiability and enforcement of notes.
111. Here, BONY has failed to produce custodial receipts, closing certifications, or a valid
chain of endorsements, and its Assignments reference a non-existent recordation date.
112. Under Zadrozny and South Carolina’s UCC (S.C. Code Ann. § 36-3-110 to S.C. Code
Ann. § 36-3-204), BONY cannot establish itself as the lawful note holder or trustee

with authority to foreclose.

113. The NovaStar Mortgage Funding Trust 2004-1 is governed by New York law under its

Pooling and Servicing Agreement.

114. However, South Carolina Iaw controls procedural issues, including statutes of

limitations.
115.In In re Sterba, 516 B.R. 579, 583-84 (B.A.P. 9th Cir. 2014), the court held that
contractnal choice of law provisions generally govern substantive rights but do not
displace the forum state’s statutes of limitations absent express agreement.
116. Accordingly, while New York trust law applies to determine whether transfers into the

trust were void under EPTL § 7-2.4, South Carolina’s statutes of limitation govern the

timeliness of any foreclosure or enforcement action.
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117. BONY cannot invoke New York’s trust law selectively to avoid South Carolina’s ' Lt

limitation periods.

117.-A. Chronological Timeline of Trust and Assignment Events

Event Date Sourece Legal Effect
NovaStar Mortgage Assets limited to
SEC Form 8-K / : , e
Funding Trust 2004-1 June 30 2004 those transferred by Lo
PSA §2.01
Closing closing date

Transfer nearly 19

Lexington R.O.D.  years late — void

BONY Assignment #1 July 282023  Book 21067 under EPTL § 7-2.4
A
P. 4146 &26US.C. §
860G(a)(4) .-

Lexington R.O.D.  Re-record of same
BONY Assignment #2 Oct 3 2023 Book 21076 void act—no legal

P. 4337 effect

A. Persuasive Authority on Post-Closing Trust Transfers and Standing

118. Courts across multiple jurisdictions have uniformly recognized that post-closing
transfers into securitized mortgage trusts are void, not merely voidable.
119. In U.S. Bank Nat’l Ass’n v. Ibanez, 458 Mass. 637 (2011), the Supreme Judicial

Court of Massachusetts held that assignments executed after a trust’s closing date

conveyed no interest and rendered the ensuing foreclosure void.
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120. Likewise, the Supreme Court of Ohio in Deutsche Bank Nat’] Trust Co. v. Holden,
147 Ohio St. 3d 85 (2016), reaffirmed that a foreclosure plaintiff. must establish
standing af the time the complaint is filed by demonstrating ownership of both the note
and mortgage.

121. The California Court of Appeal in Glaski v. Bank of America, 218 Cal. App. 4th 1079
(2013), applied New York EPTL § 7-2.4 to conclude that a tra.nsrff;;into a closed trust
is void ab initio, not merely voidable, where the trust instrument limits acceptance of |
assets to a fixed closing date.

122. These authorities confirm that the 2023 Assignments recorded by BONY, purporting
to transfer a 2004 NovaStar Mortgage into a trust long since closed, are legally

ineffective under both New York and federal law.

B. Federal REMIC Compliance and the Timing of Transfers

123. The NovaStar Mortgage Funding Trust 2004-1 elected status as a Real Estate
Mortgage Investment Conduit (REMIC) under 26 U.S.C. § 860A et seq.

124, Federal law strictly limits the timing of asset transfers into such trusts.

125.Under 26 U.S.C. § 860G(a)(4), any contribution of mortgages to a REMIC after its
closing date constitutes a “prohibited transaction” that disqualifies the trust’s tax status
and renders the transfer void for federal purposes. See also Treas. Reg. § 1.860G-2(f).

126. Because the NovaStar Trust’s closing date occurred in 2004, the 2023 Assignments of

Mortgage recorded in Lexington County purport to effect transfers nearly two decades

after that date, in direct violation of § 860G(a)(4).

127. Such post-closing transfers are legally ineffective and corroborate the void nature of

the Assignments under both New York EPTL § 7-2.4 and South Carolina law.
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128. The Restatement (Third) of Trusts § 7.2 similarly provide; that a; ltrust?e.’s acts in
contravention of the terms of the trust are void, not merely voidable.
129.BONY’s acceﬁtance of post-closing mortgage assignments contravenes the express
temporal limits of the NovaStar trust and therefore constitutes a void ac-t under well-

settled trust principles.?

! ST

VIL FIDUCIARY PROOF AND STANDING UNDER SOUTH CAROLINA
TRUST CODE AND UCC § 3-301

A. Fiduciary Proof Required by Statute

130. Under S.C. Code Ann. §62-7-801, S.C. Code Ann. §802, S.C. Code Ann. §810, and
8.C. Code Ann, §813, a trustee must act in good faith, keep adequate records, and -
provide all parties information reasonably related to trust administration.

131.In Turpin v. Thompson, 278 S.C. 537 (1982), the Supreme Court held a trustee “must
show by clear and convincing evidence that his actions comported with fiduciary
obligations.”

132. Likewise, Jones v. Moore, 293 8.C. 230 (1987), requires a trustee to account for all
property and profits derived from the trust.

133. Plaintiff BONY, claiming to act as Trustee for NovaStar Mortgage F_un&ing Trust
2004-1, has failed to produce the governing Pooling and Servicing Agreen.lent (PSA').,
custodial receipts, or any fiduciary accounting as mandated by S'.C.'-,C-ode Ann. § 62—

7-813.

1See N.Y. EPTL § 7-2.4; 26 U.5.C. § 860G(a){4); Restatement (Third) of Trusts § 7.2 (acts contrary to trust terms
are void). This doctrinal alignment among New York trust law, federat REMIC timing, and equitable remedies
underscores that Plaintiff's acts are void ab initio, not merely voidable.
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134. Such omission violates statutory duty and destroys the presumption of good-faith ) |

administration.

B. Effect of Fiduciary Proof Failure on Standing Under Rule 56

135. Standing is a material fact under Rule 56, S.C.R.C.P. - B
136. A trustee’s authority must be demonstrated by admissible evidence of its fiduciary _ 1}' L
basis. !

137. Absent production of the PSA and custodial records, BONY cannot establish a legally

cognizable interest. .

138. Its inability to meet the statutory proof burden leaves no genuine issue of material ; |
N

fact; therefore, summary judgment for Defendants is proper. 2 ,,,:

C. Intersection with Title 36 (UCC § 3-301) N

139. S.C. Code Ann. § 36-3-301 defines a “person entitled to enforce” as one in lawful

possession of the instrument or with equivalent rights, BONY, asserting trustee capacity,

must show both (1) possession or rights of a holder and (2) ﬁduciary'authorization under a

valid trust. ]
140.Having produced neither, BONY is neither a “holder” nor a “person entitled to enforce.” M
g

141. Any foreclosure or assignment predicated upon such defective authority is void ab initio.

D. Equitable Consequence

142, Equity charges a trustee who cannot account “as though the property remained in his
hands.” Jones v. Moore, supra.
143.The South Carolina Supreme Court has further recognized equitable oversight of mortgage

enforcement in Risher v. Chase Home Finance, LLC, 405 S.C. 202, 746 S.E.2d 471 (Ct.

24




App. 2013), holding that foreclosure actions invoke the court’s equitable powers and that
relief may be denied where the plaintiff fails to demonstrate clean hands or lawful

authority.

144, Similarly, in Wachovia Bank v. Coffey, Op. No. 2010-174086 (S.C. Sup. Ct.), the Court

denied foreclosure where the bank sought to enforce a mortgage exlecuted by a non-
titleholder, confirming that ownership and standing must coincide'g)efore foreclosure may
proceed.

145, Defendant’s failure to account renders it incapable of establishing standing or enforceable
rights.

146. Summary judgment must therefore be granted to Defendants, quieting title and
extinguishing Plaintiff’s claims.’

VIII. Standing

147, South Carolina law requires that a party demonstrate standing before invoking the

jurisdiction of the court. Davis v. Hamm, 300 S.C. 284, 387 S.E.2d 676, 678 (Ct.

App. 1989) (“A party must have a real interest in the subject matter of the action and

a legal right to enforce it in order to have standing.”).

148. In foreclosure actions, standing depends on proving both lawful possession of the

promissory note and a valid chain of assignments of the mortgage.

149. South Carolina courts have consistently held that a foreclosing party must establish
itself as a “person entitled to enforce” under the Uniform Commercial Code. BAC

Home Loans Servicing v. Kinder, 398 8.C. 619, 730 S.E.2d 313, 316 (Ct. App. 2012).

150. This requires valid negotiation and proper endorsement of the note.
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151,

152.

153.

154,

155.

156.

157.

158.

159.

160.

Defective endorsements that name multiple payees or that are signed by unauthorized
individuals do not satisfy Article 3.

The Restatement (Third) of Property (Mortgages) § 5.4 like“;ise recognizes that “a
transfer of an obligation secured by a mortgage also transfers the mortgage,” mealling

the mortgage follows the note.

Because BONY cannot demonstrate a lawful transfer or éndolrséllz'ntent of the Note, it
likewise acquired no interest in the Mortgage itself.

Similarly, an assignee acquires no greater rights than its assignor and must prove the
validity of the assignment. Bank of America, N.A. v. Draper, 746 S.E.2d 478, 2013 '. ;\';
WL 2422875, at *3, 2013 S.C. App. LEXIS 160 (Ct. App. 2013). .

If the assignment is void or fatally defective, the assignee has no sténding to

foreclose.
Federal appellate authority echoes these requirements. '
In Arkison v. Griffin (In re Griffin), 719 F.3d 1126, 1131 (9th Cir. 2013), the court
held that allegedly defective endorsements and assignments directly impact whether
the claimant is a “person entitled to enforce” under Article 3 of the UCC.

Standing cannot be established where thei chain of title is broken by void or improper

transfers,

South Carolina courts further require that standing exist at the inception of the action
and cannot be cured by later events. Nelums v. Spe(:,ialized Loan Servicing, LLC, 422

S.C. 342, 811 S.E.2d 778 (Ct. App. 2018).

Here, BONY Mellon has failed to demonstrate standing,
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161.  The Note endorsements introduce a corporate stranger (“NovaStar Mortgage, Inc.”),

ambiguously identify two payees, and are signed by an unauthorized “Assistant

Secretary.”

162.  The Assignments of Mortgage recorded July 28, 2023 and October 3, 2023 misidentify
a non-existent recordation date (February 28, 2004, a Saturday wi";en the Lexington

County Register of Deeds was closed).

163.  Under Davis, Kinder, Draper, Arkison, and Nelums, these defects prevent BONY from
establishing a real interest in the subject matter of this action or proving itself a person

entitled to enforce the Note and Mortgage.

164. At no point has Plaintiff produced the original ‘wet-ink’ Note or filed a sworn affidavit
of possession by a qualified custodian as required by BAC Home Loans Servicing v.
Kinder, 398 S.C. 619 (2012).

165.  Possession and negotiation under UCC § 3-301 are conditions precedent to foreclosure
standing; mere photocopies or conclusory assertions are legally insufficient.

166.  Without standing, BONY"s foreclosure complaint must be dismissed with prejudice.

IX. Defendants Have Established Special Damages for Slander of Title.

167. South Carolina law requires that a plaintiff prove special damages in a slander of title
action. Pond Place Partners, Inc. v. Poole, 351 8.C. 1, 21-22, 567 S.E.2d 881, 892
(Ct. App. 2002); Huff v. Jennings, 319 S.C. 142, 149-51, 459 S.E.‘Zd 886, 891-92

(Ct. App. 1995).
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168.

169.

170.

171.

172,

173.

174.

R.541

Special damages consist of pecuniary losses that result “directly and immediately
from the effect of the conduct of third persons, including impairment of vendibility or
value caused by disparagement, and the expense of measures reasonably necessary to

counteract the publication, including litigation.” Huff, 319 S.C. at 151.

Accordingly, Defendants have satisfied the special damages element of their slander

of title claim, in addition to establishing publication, falsity, malice, and diminution

of value.

BONY’s foreclosure proceedings, predicated on void instruments, directly caused
Defendants to incur pecuniary losses in the form of costs and attorneys’ fees, thereby

meeting the final element required under South Carolina law.

South Carolina courts have confirmed that special damages in slander of title cases

include the costs of litigation necessary to remove the cloud on title.

In Pye v. Estate of Fox, 369 S.C. 555, 633 S.E.2d 505, 510 (Ct. App. 2006), the

Court of Appeals held that damages for slander of title “include the expense of legal ‘

proceedings necessary to remove the cloud cast by defendant’s publication.”

Similarly, in Cason v. Duke Energy Corp., 348 S.C. 544, 560 S.E.2d 891, 896 (Ct.
App. 2002), the Court recognized that attorney’s fees incurred in quieting title were

recoverable as special damages caused by the defendant’s wrongful conduct.

Here, BONY’s false Assignments of Mortgage, recorded on July 28, 2023, and

October 3, 2023, clouded Plaintiffs’ title with void instruments referencing a non-

existent recordation date of February 28, 2004.
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175.

176.

Plaintiffs were forced to bring this action to remove the cloud and restore clear title.

Under Pye and Cason, the expenses of these proceedings — including the reasonable

value of attorney’s fees required to prosecute the claim — are recoverable as special .

damages.

|
X. Defendants Are Entitled to Litigation Costs and Special Damages for
Slander of Title

177.

178.

179.

South Carolina law recognizes that special damages are recoverable where a
defendant’s wrongful conduct clouds title and forces the property owner to incur

costs to clear it. Huff v. Jennings, 319 8.C. 142, 459 S.E.2d 886, 891 (Ct. App.

1995). Special damages consist of:

A. “pecuniary losses that result directly and immediately from the effect of the
conduet of third persons, including impairment of vendibility or value caused by
disparagement, and the expense of measures reasonably necessary to counteract

the publication, including litigation.” Id. at 151.

In addition to the general damages flowing from wrongful foreclosure, Defendants
are entitled to recover their direct litigation costs and quantifiable special damages

arising from BONY’s slander of title.

South Carolina courts have confirmed that litigation expenses may be recovered
when they are the natural and proximate result of a defendant’s wrongful

publication of a false claim against real property. Pye v. Estate of Fox, 369 S.C.
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555, 633 S.E.2d 505, 510 (Ct. App. 2006); Cason v. Duke Energy Corp., 348 S.C.

544, 560 S.E.2d 891, 896 (Ct. App. 2002).

180.  Here, BONY’s defective Assignments of Mortgage (July 28, 2023 and October 3,
2023) and void Note endorsements introduced false claims of lien and interest into

the public record.

181. Plaintiffs were required to file this action, prepare affidavits, obtain certified

records, and marshal documentary evidence to defend against BONY’s slanderous

claims.

A. Recoverable Litigation Costs

182. Under South Carolina law, recoverable litigation costs are distinct from attorney’s
fees and include direct, out-of-pocket expenses necessary to prosecute an action.
Plaintiffs seek reimbursement of the following costs, supported by receipts and

affidavits filed contemporaneously with this Motion:

a. Court filing fees

b. Service of process fees

¢. Transcript and deposition preparation costs

d. Transportation and preparation costs

e. Certified copies and document preparation fees
f. Title search and abstracting expenses

183. These expenditures were necessary and reasonable to rebut BONY’s wrongful

filings and defend Plaintiffs’ chain of title.
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184. B. Special Damages for Slander of Title

185. Plaintiffs further seek special damages equal to the reasonable value of
attorney’s fees that would have been required to defend against BONY’s slander
of title and restore marketable title. Although Plaintiffs appear pro se, the
measure of special damages is the objective market value of the legal work
reasonably required, as recognized in Cason and Huff. The wrongful recordation
of void Assignments and defective endorsements forced Plaintiffs to take

measures “reasonably necessary to counteract the publication,” Huff, 319 5.C. at

151.
C. Relief Requested
186. Accordingly, Plaintiffs respectfully request that this Court, in addition to

granting summary judgment in their favor, award them:

a. Reimbursement of litigation costs as outlined above;

b. Special damages in the form of the reasonable value of attorney’s fees
necessary to clear title and defend against Defendant’s wrongful

foreclosure filings;

c. and Such further relief as this Court deems just and proper.

X1. Defendants' Entitlement To Damages

187. While the primary purpose of this motion is the dismissal of Plaintiff's

complaint, the same undisputed facts that divest Plaintiff of standing also

31

R. 544




establish its liability on Defendants' counterclaims for wrongtul fpreclosure

and slander of title.

188. Plaintiff initiated a foreclosure it had no legal right to pursue, based on void
instruments, thereby slandering Defendants' title to the property.

189, As there is no genuine issue of material fact regarding Plaintiff's liability,
Defendants are entitled to summary judgment on their counterclaims and a

subsequent hearing on the issue of damages.

Link Each Damage Type to a Cause of Action

190. Each category of damages sought arises from a distinct legal wrong
as summarized in the table below, ensuring the requested relief is
neither speculative nor duplicative.

Damage Type Tied Cause of Action Authority

Haley v. Trees of Brookland,
Wrongful Foreclosure 396 S.C. 45 (2011)

Huffv.
Special (Slander of Title) Slander of Title Jennings, 319
S.C. 142 (1995)

Canson Enterprises Lid. v.

i Unjust Enrichment /
Restitution . Boughton & Co., [1991] 3
Constructive Fraud SCR. 534

Actual / Consequential (equity
loss, costs)

. . . S.C. Code Ann, § 15-32-520;
Willful Misrepresentation Lister v. NationsBank, 329

Punitive iduci
& Fiduciary Breach S.C. 133 (1997)

A. Actual and Consequential Damages.

191. For a wrongful foreclosure claim, the goal of damages is to restore the injured

party to the position they would have been in but for the defendant’s wrongtul
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192.

193.

conduct. See *Haley v. Trees of Brookland, Inc.*, 396 S.C. 45, 720 S.E.2d 492
(Ct. App. 2011).

Accordingly, Defendants are entitled to recover the value of lost equity in the
property, as well as any other payments, wrongful fees, or costs directly and
consequentially resulting from Plaintiff's unlawtul actions. |

The equitable scope of damages recoverable under South Carolina law aligns
with the reasoning of the Supreme Court of Canada in Canson Enterprises Ltd.
v. Boughton & Co.,[1991] 3 S.C.R. 534, which recognized full compensation
for both direct and consequential losses arising from a fiduciary’s breach. This
principle supports Defendants’ request for comprehensive damages, includiﬁg

restitution and consequential losses flowing from BONY’s wrongful conduct.

B. Special Damages for Slander of Title.

194.

195.

196.

Defendants are entitled to recover special damages, which include the pecunia}y
losses incurred as a direct result of the disparagement of their title.

Critically, these damages include “the expense of measures reasonably
necessary to counteract the publication, including litigation.” *Huff v.
Jennings*, 319 S.C. 142, 151, 459 S.E.2d 886, 892 (Ct. App. 1995).

The costs and fees incurred in defending this action and prosecuting the
counterclaims to quiet title and remove the cloud created by Plaintiff’s void

instruments are therefore recoverable as a matter of law.

C. Punitive Damages.

197.

An award of punitive damages is appropriate where a party proves by clear

and convincing evidence that its harm was the result of the defendant’s
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IWilllel, wanton, or reckless conduct. S.C. Code Ann. § 15-32-520; *Lister v.
NationsBank of Delaware, N.A.*, 329 S.C. 133, 494 S.E.2d 449 (Ct. App.
1997).

198. Here, Plaintiff’s conduct—initiating and pursuing foreclosure based on
facially void assignments that reference a non-existent recordation and a
mortgage that was itself defectively executed—constitutes a conscious failure
to exercise due care and a reckless disregard for Defendants’ property rights.

199. This conduct justifies an award of punitive damages, the determination of

which is reserved for the trier of fact.

D. Plaintiffs further seek restitution of all sums paid under the NovaStar
Home Mortgage, Inc. Promissory Note and Mortgage, and under subsequent

void Assignments of Mortgage executed in favor of The Bank of New York

Mellon.
200. Because these instruments were void ab initio, Plaintiff had no lawful right to
collect payments.
201. Defendants are therefore entitled to restitution of all payments made —

including principal, interest, escrow, insurance, taxes, and fees — together
with prejudgment interest, as special damages and equitable relief under South

Carolina law.
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CONCLUSION

Because Plaintiff never held a valid interest in the Note or Mortgage and has failed to meet

statutory fiduciary-proof obligations, no genuine issue of material fact exists. Defendants are

entitled to judgment as a matter of [aw.

WHEREFORE, Defendants respectfully move this Honorable Court to:

L.

Grant summary judgment in favor of Defendants;

2. Dismiss Plaintiff’s foreclosure complaint with prejudice;

3. Declare the Mortgage and Assignments void ab initio;

4. Quiet title to Defendants;

5. Find pursuant to S.C. Code Ann. § 62-7-801 et seq. and S.C. Code Ann. § 36-3-301 that
Plaintiff lacks standing to enforce or foreclose; and

6. Grant such further relief as this Court deems just and proper.

7. Schedule a separate evidentiary hearing, if necessary, on Defendants’ damages pursuant
to Section XI of this Motion.

8. For the record, Defendants note that Cases 2024-CP-32-01094 and 2025-CP-32-
0521 arise from the same operative facts, documents, and parties, and are
therefore resolved herein by this unified ruling to ensure procedural efficiency and
consistency of judgment.

FILED ENDED MOTION FOR SUMMARY JUDGMENT
)\ Nunnally: Mark-Anthony
\.._____________________._.—-—-—-"""

Nunally: Timothy-Allen

5681 Grande River Read
College Park, GA 30349
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Telephone: (404) 980-4488
Email: markanunnally@gmail.com

Date: (L ) 1‘59’5‘_

Pro Se Defendants
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

IN THE COURT OF COMMON PLEAS
Case Nos, 2024-CP-32-01094 / 2025-CP-32-0521

MARK-ANTHONY NUNNALLY and TIMOTHY-ALLEN NUNALLY,
Defendants,

V.

THE BANK OF NEW YORK MELLON, f/k/a The Bank of New York, as Successor in
Interest to JP Morgan Chase Bank, N.A., as Trustee for NovaStar Mortgage Funding Trust,
Series 2004-1,

Plaintiff.

Exhibit H-1

AFFIDAVIT OF FIDUCIARY PROOF AND TRUSTEE NON-
PERFORMANCE

I, Mark-Anthony Nunnally, being duly sworn, depose and state as follows:
. Affiant Identity and Standing.
I am one of the Defendants in the above-captioned action. I am a recorded owner of the
real property located at 1759 Willow Creek Drive, Columbia, South Carolina 29212,
and a beneficiary of the Estate of Carl A. Nunally, Sr. I am personally familiar with the

facts stated herein,

2. Trustee's Fiduciary Obligations,
The Plaintiff, The Bank of New York Mellon, as Trustee for NovaStar Mortgage
Funding Trust, Series 2004-1, is required to maintain and, upon demand, produce
fiduciary records including the executed Pooling and Servicing Agreement ("PSA"), the
Mortgage Loan Schedule, custodial delivery receipts, and all servicing and sub-

servicing agreements. These documents are necessary to verify the Plaintiff's legal
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authority and standing under S.C. Code Ann. § 62-7-801 et seq., and N.Y. Estates,

Powers & Trusts Law § 7-2.4.

3. Non-Performance and Failure of Proof.
Despite formal requests and opportunities during discovery and court proceedings, the
Plaintiff has failed to produce any of the above-referenced fiduciary documents. No
executed PSA, custodial receipt, or loan schedule identifying the subject note has been
produced. Plaintiff has also failed to demonstrate compliance with 26 U.S.C. §

860G(a)(4) governing REMIC timing requirements.

4. Resulting Legal Effect.
Because Plaintiff has failed to discharge its fiduciary duties and has not demonstrated
lawful possession of the Note or Mortgage, it lacks standing to maintain this action.
Any purported assignment or enforcement action taken by Plaintiff is therefore void ab

initio under N.Y. EPTL § 7-2.4, and unenforceable under South Carolina law.

Further Affiant sayeth naught.

/

S—

ark-Ant unnally
Defendant / Beneficiary

Sworn to and subscribed before me this E*HQ day of NO*Je,MbQF , 2025,

s W irr

Notary Public for Seuth-Earelina- G-coryiy
My Commission Expires: _ 63 }13 |as37)

KEVIN WAITERS
Notary Public - State of Georgia
3 Gwinnett County
d My Commission Expires Mar 1

b= p Ty

3, 2027 L

R AT
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

IN THE COURT OF COMMON PLEAS
Case Nos. 2024-CP-32-01094 / 2025-CP-32-0521

MARK-ANTHONY NUNNALLY and TIMOTHY-ALLEN NUNALLY,
Defendants,

V.

THE BANK OF NEW YORK MELLON, f/k/a The Bank of New York, as Successor in Interest
to JP Morgan Chase Bank, N.A., as Trustee for NovaStar Mortgage Funding Trust, Series 2004-
I,

Plaintiff.

Exhibit H-1

AFFIDAVIT OF FIDUCIARY PROOF AND TRUSTEE NON-
PERFORMANCE

I, Timothy-Allen Nunally, being duly sworn, depose and state as follows:
1. Affiant Identity and Standing.
I am one of the Defendants in the above-captioned action. I am the duly appointed
Personal Representative of the Estate of Carl A. Nunally, Sr., and a recorded co-owner of

the property located at 1759 Willow Creek Drive, Columbia, South Carolina 29212.

2. Trustee's Fiduciary Obligations.
The Plaintiff, The Bank of New York Mellon, as Trustee for NovaStar Mortgage Funding
Trust, Series 2004-1, was obligated to maintain, and upon demand produce, fiduciary
records establishing the trust's lawful ownership of the subject loan, including the Pooling
and Servicing Agreement ("PSA"), Mortgage Loan Schedule, custodial delivery receipts,
and all related trust documentation. These are required under S.C. Code Ann. § 62-7-801

et seq., § 62-7-813, and N.Y. EPTL § 7-2.4.
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3. Non-Performance and Failure of Proof.
Plaintiff has not produced the PSA, custodial receipts, or any authenticated trust
documentation showing that the subject mortgage loan was lawfully transferred to the
trust prior to its closing date. Plaintiff has likewise failed to provide any fiduciary

accounting or trust compliance documents despite repeated opportunities.

4. Resulting Legal Effect.
The Plaintiff's failure to provide fiduciary proof constitutes a breach of its statutory
trustee duties and destroys standing. Any foreclosure or enforcement effort by the
Plaintiff is therefore void ab initio, and the instruments upon which it relies are of no

legal effect under S.C. law, N.Y, EPTL § 7-2.4, and 26 U.S.C. § 860G(a)(4).
Further Affiant sayeth naught.

Timothy-Aln Nunally
Personal Representative of the Estate of Carl A. Nunally, Sr.

Sworn to and subscribed before me this 5Tl day of NoWombe ™, 2025.

%V\/ W
Notary Public for Seuth-Garetina- Gealtyin
My Commission Expires: __OX |13 |32

KEVIN WAITERS
 Notary Public - State of Georgla
A Gwinnett County
g My Commission Expires Mar 13, 2027 B

Ly T
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

IN THE COURT OF COMMON PLEAS
Case Nos. 2024-CP-32-01094 / 2025-CP-32-0521

MARK-ANTHONY NUNNALLY and TIMOTHY-ALLEN NUNALLY,
Defendants,

V.

THE BANK OF NEW YORK MELLON, f/k/a The Bank of New York, as Successor in Interest
to JP Morgan Chase Bank, N.A,, as Trustee for NovaStar Mortgage Funding Trust, Series 2004-
1,

Plaintiff.

EXHIBIT J-1

VERIFIED AFFIDAVIT OF DAMAGES
I, Mark-Anthony Nunnally, being duly sworn, depose and state as follows:

1. Affiant Identity and Standing.
I am a Defendant in the above-captioned case and a recorded owner of the real property
located at 1759 Willow Creek Drive, Columbia, South Carolina 29212. I make this
affidavit in support of Defendants' Motion for Summary Judgment and request for

damages.

2. Background and Wrongful Conduct.
The Plaintiff, The Bank of New York Mellon, initiated foreclosure proceedings without
lawful authority, relying on void instruments and defective assignments. Plaintiff's
actions were undertaken willfully and recklessly, resulting in financial harm, reputational

damage, and emotional distress.
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3. Itemized Damages.

Based on my records and personal knowledge, I have incurred the following losses

directly caused by Plaintiff's unlawful conduct:

Legal and filing costs: $ E& o -
o Property equity loss: $ _@m =
-—

o Title and document correction costs: $ / 85 .

a

-
o Emotional distress and loss of enjoyment of property: $ r)LCé.
o Travel, postage, and administrative expenses: $ Z_f(/. @m‘

o Other special damages: $ 22

Total Actual Damages: $ q\ Hﬁﬂ o2

4. Punitive Damages.
Plaintiff's conduct constitutes willful, wanton, and reckless disregard for Defendants’
rights, warranting punitive damages under S.C. Code Ann. § 15-32-520 and Lister v.
NationsBank of Delaware, N.A., 329 S.C. 133, 494 S.E.2d 449 (Ct. App. 1997). The .
amount of punitive damages should be determined at a separate evidentiary hearing

following a finding of liability.

5. Verification.
[ verify thgt the foregoing statements are true and correct to the best of my knowledge

LT

Defendant / Property Owner

Swom to and subscribed before me this 5}, day of Afwembe — |, 2025,

OB b fir
Notary Public for-South-Caroline- G-CO(B
My Comm15510n Explres O'_“,l 13{3047)
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EXHIBIT J-2
VERIFIED AFFIDAVIT OF DAMAGES
I, Timothy-Allen Nunally, being duly sworn, depose and state as follows:
1. Affiant Identity and Standing.
I am a Defendant in the above-captioned case, the duly appointed Personal
Representative of the Estate of Carl A. Nunally, Sr., and a recorded co-owner of the

property located at 1759 Willow Creek Drive, Columbia, South Carolina 29212.

2. Background and Wrongful Conduct.
The Plaintiff, The Bank of New York Mellon, acting as Trustee for the NovaStar
Mortgage Funding Trust, Series 2004-1, initiated a foreclosure action predicated on void
instruments and defective assignments executed long after the Trust's closing date. Such

conduct has directly caused injury to the Estate and to me individually.

3. Itemized Damages.

Based on my personal knowledge and records, the following losses have been sustained:

[=30 B
o Legal and court-related costs: $ d 5 5(0

o Loss of property equity or value: $ , S~
o Costs to correct title and record documents: $ / 86

— QD
o Emotional distress and reputational harm: $ M| D

o Administrative and estate-related expenses: § t -

¢/ oo
o Other special damages: $ / 7 O(). el
Total Actual Damages: $_ Q) 14\, £
J
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o
4. Punitive Damages.
Plaintiff's actions were willful, wanton, and reckless, violating its fiduciary obligations
under S.C. Code Ann. § 62-7-801 et seq. and Lister v. NationsBank. Punitive damages

should be assessed at a separate hearing to deter similar misconduct.

5. Vertfication.

[ verify that the foregoing statements are true and correct to the best of my knowledge

and belief,

Further Affiant sayeth naught.

Timothy-All%n Nunally U

Personal Representative of the Estate of Carl A. Nunally, Sr.

Sworn to and subscribed before me this 5%\, day of Nosm her |, 2025.

"Gpn I it

Notary Public for Senth-Carelina. Georyiy
My Commission Expires: 93 1,3 IQO?L_‘{

KEVIN WAITERS

Notary Public - State of Georgia
Gwinnett County

ission Expires Mar 13, 027 A

]

d My Comm

AR

Lo
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EXHIBIT LIST
Defendants’ Amended Motion for Summary Judgment
Case Nos. 2024-CP-32-01094 / 2025-CP-32-0521

Court of Common Pleas, Lexington County, South Carolina

Ex. No. Title / Description Authentication Basis

Original Mortgage and Nole

(2004) — Copy of the Certified public record
A purported NovaStar Home under Rule 902(4),
Equity Loan Note and SCRE.

Mortgage executed in 2004.

Defective Assignment of
Certified copy from
Mortgage (2023) — Recorded
B Register of Deeds (Rule
assignment referencing non-
902(4)).

existent “Feb 28 2004 date.

Pooling & Servicing
Agreement (PSA) Excerpt—  Public SEC filing (Rule
SEC-filed document showing 201, Judicial Notice).

2004 closing date.

45
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Admissibility & Purpose

Demonstrates facial
execution defects (single
witness, improper
acknowledgment); relevant

under § 36-5-30.

Proves void transfer and
defective recordation under §

29-3-330 and § 30-7-10.

Confirms post-closing
transfer violation under N.Y.
EPTL § 7-2.4 and 26 U.S.C.

§ 860G (a)(4).




Ex. No. Title / Description Authentication Basis Admissibility & Purpose

Deeds of Distribution (Sept
Establishes Defendants’

2023) — Certified deeds Certified public record
D superior recorded title under
conveying title from the (Rule 902(4)).
§ 30-7-10.
Estate.

Affidavit of Acknowledgment
Corroborates bona fide

& Acceptance (Dec 2023) —  Notarized affidavit (Rule
E ownership; admissible under

Beneficiaries’ sworn 902(8)).
Rule 803(15).

acceptance of conveyance.

Summary evidence under

Mortgage Securitization Audit
Affidavit of preparer Rule 1006 and Rule 702;

F Report — Expert analysis of
(Rule 901(b)(1)). supports REMIC-timing
NovaStar REMIC violations.
argument.

Certified Title Abstrdcr &
Confirms priority and chain

Recording History — Certified by Register of
G of title; relevant under § 30-
Chronological record of all Deeds (Rule 902(4)).
7-10.
filings affecting property.
Affidavit of Fiduciary P & Admissible under R
{ffidavit of Fiduciary Proof Notarized affidavit (Rule missible under Rule
H Trustee Non-Performance — 902(8). 56(e), SCRCP; supports lack
Sworn statement of BONY’s of standing and fiduciary
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Ex. No. Title / Description Authentication Basis

failure to produce trust
documents.

Certified Mail Receipts &
Business records, self-
Proof of Service — Mailing
I authenticating (Rule

records showing delivery of
902(11)).
pleadings to opposing counsel.

Verified Affidavit of Damages

— Sworn statement detailing  Notarized affidavit (Rule
losses, fees, and punitive- 902(8)).

damage basis.
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Admissibility & Purpose

breach.

Demonstrates compliance
with Rule 5(b), SCRCP;

procedural integrity.

Admissible under Rule
56(e); supports damages
phase for wrongful
foreclosure and slander of

title.




Exhibit A — Original Mortgage and Note (2004)

Description: Copy of the purported NovaStar Home Equity Loan Note and
Mortgage executed in 2004.

Authentication: Self-authenticating under Rule 902(4), SCRE, as certified public
record; alternatively authenticated by affidavit of record custodian.

Admissibility: Demonstrative of facial execution defects (single witness, improper

acknowledgment) and for comparison with Plaintiff’s alleged assignments.

Certification

All exhibits listed above are true and correct copies of ariginal records, instruments, or sworn affidavits in
Defendants’ possession or abtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing.
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LOAN #: 03-R37223

MIN: 100080190020066015 "}

NOTE
JARURRY 30, 2004 CLEVELAND, OHIO °
[Date] [City] [State]

1759 WILLOW CREEK DRIVE, COLUMBIA, SC 29212
[Property Address]

1. BORROWER'S PROMISE TO PAY
in return for a loan that | have received, | promise to pay U.S,  $121,500.00 (this amount is called "Principal”),

plus interest, to the order of the Lendar, The Lender is NOVASTAR EOME MORTGAGE, INC., R CORPORATION.

| will make all payments under this Note in the form of cash, check or money order.
l understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who
is entitied to receive payments under this Note is called the "Note Holder."

2. INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. | will pay interest at a
yearlyrateof 6.990%.

The interest rate required by this Section 2 is the rate [ will pay both before and after any default described in Section
6(B) of this Note. '

3. PAYMENTS
(A) Time and Place of Payments
| will pay principal and interest by making a payment every month.
| will make my monthily payment on the 1ST  day of each month beginning oh MARCH 1, 2004,

[ will make these payments every month until | have paid all of the principal and interest and any other charges described .
below that | may owe under this Note, Each menthly payment will be applied as of its scheduled due date and will be ™" .4
applied to interest before Principal. If, on FEBRUARY 1, 2024, | still owe amounts under this Note, | will

pay those amounts in full on that date, which is called the “Maturity Date."
[ will make my monthly payments at
P.0O. BOX 808911
KANSAS CITY, MO 64184-8911

or at a different place if required by the Note Holder.
(B) Amount of Monthly Paymentis
My monthly payment will be in the amaunt of U.S, $941.26.

4, BORROWER'S RIGHT TO PREPAY

I have the right to make payments of Principal at any time before they are due. A payment of Principal only is known
as a "Prepayment.” When | make a Prepayment, | will tell the Note Holder inwriting that | am doing so. | may not designate
a payment as a Prepayment if | have not made all the monthly payments due under the Note.

I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder will

use my Prepaymants to reduce tha amount of Principal that | owe under this Nota. However, the Note Holder may apply --
my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my Prepayment to -
reduce the Principal amount of the Note. It | make a partial Prepayment, there will be no changes in the due date or in

the amount of my monthly payment unless the Note Holder agrees in writing to those changes.

5. LOAN CHARGES
I a law, which applles to this loan and which sets maximum loan charges, is finally interpreted so that the interest

or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a) any °

such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b} any
sums already collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose
to make this refund by reducing the Principal | owe under this Note or by making a direct payment to me. If a refund
reduces Principal, the reduction will be treated as a partial Prepayment.

6. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charge for Ovardus Paymenta

If the Note Holder has not received the full amount of any monthly payment by the end of 15 calendar |,

days after the date it is due, [ will pay a late charge to the Note Holder. The amount of the charge will be 5.000%

of mv overdue pavment of principal and interest, | will pav this late charae promptly but oniv ence on each late payment. -
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(E) Paymant of Note Holder’'s Costs and Expenses

1f the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right ~
to be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prehibited by applicable .

law. Those expenses include, for example, reasonable attcrneys’ fees.

7. GIVING OF NOTICES
Unless applicable law requires a different method, any notice that must be given to me under this Nete will be given
by delivering it or by mailing it by first class mail to me at the Property Address above or at a ditferent address if [ give
the Note Holder a notice of my different address. :
Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first i

class malil to the Note Holder at the address stated in Section 3(A) above or at a different address if | am given a notice. .

of that different address,

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises
made in this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser -

ofthis Note is also obligated to do these things. Any person who takes overthese obligations, including the obligations
of a guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note
Holder may enforce its rights under this Note against each person individually or against all of us together. This means
that any one of us may be required to pay all of the amounts owed under this Note.

9. WAIVERS

l'and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor.-._:_
"Presentment” means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor”

means the right to require the Note Holder to give notice to other persens that amounts due have not been paid.

10. UNIFORM SECURED NOTE -

This Note is a uniform instrument with limited variations in some jurisdictions, In addition to the protections given %

to the Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the “Security Instrument”), dated the

same date as this Note, protects the Note Holder from possible losses which might result if | do not keep the promises -

which | make in this Note. That Security Instrument describes how and underwhat conditions | may be required to make

immediate payment in full of all amounts | owe under this Note. Some of those conditions are described as follows: o

It all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a
natural person and a beneficial Interestin Borrower is sold or transferred) without Lender's priorwritten consent,
Lender may require immediate payment In full of all sums secured by this Security Instrument. However, this
option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide
a period of not less than 30 days from the date the notice is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security instrument. If Borrower fails to pay these sums prior tothe

expiration of this period, Lender may invoke any remedies permitted by this Security Instrument without further
hotice ar demand on Berrower,

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED d
&. MSB( (Seal)

CARL A NUNALLY
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ALLONGE

This Allonge is to be made a part of the Note:

Dated: January 30, 2004

Borrower: Carl A, Nunally

Property Address: 1759 Willow Creek Drive, Columbia, SC 29212
Original Lender: Novasta; Home Mortgage, Inc., A Virginia Corporation
Loan #: 03-A37223

Loan Amount: § 121,500.00

Interest Rate: 6.990 %

Maturity Date: February 1, 2024

Pay to the Order of;:

Novastar Mortgage Inc., A Virginia Corporation
JPMorgan Chase Bank, as Trustee®

Without Reconrse:

Novastar Home Mortgage, Inc., A Virginia Corporation

By: % A

Shannon Skonieczka
Assistant Secretary

* JPMorgan Chase Bank, as Trustee of the P.InvaStar
Mortgage Funding Trust, Seres 2004-1, relft[lg' .tt.ifhe
NovaStar Home Eauity Lezp fnentontsd 2™

Gepiae "
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Loan # 0071322440

ALLONGE TO NOTE

This endorsement is a permanent part of the Note in the amount of $121,500,00.
NOTE DATE: 01/30/2004

BORROWER NAME: CARL A NUNALILY

PROPERTY: 1759 WILLOW CREEK DRIVE, COLUMBIA, SC 29212

PAY TO THE ORDER OF:

WITHOUT RECOURSE:

JPMORGAN CHASE BANK N.A. F/K/A JPMORGAN CHASE BANK, AS TRUSTEE OF
THE NOVASTAR MORTGAGE FUNDING TRUST, SERIES 2004-1 RELATING TO THE
NOVASTAR HOME EQUITY LOAN ASSET-BACKED CERTIFICATES SERIES 2004-1

otk doflo,

Signer: Kathy Tyler
Title: Vice President
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MORTGAGE |

MIN 100080190020066015 |

DEFINITIONS . ja
Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11, 13, -

18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided in Section 16.
(A) “Security Instrument” means this document, which is dated  JANUARY 30, 2004, together with . -
all Riders to this document, '
(B) “Borrower” is CARL A. NUNALLY AND FRANKIE L. NUNALLY,

Borrower is the mortgagor under this Security Instrument.
(C) “MERS” is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting solely as 3 )
anominee for Lenderand Lender's successors and assigns. MERS Is the beneficlary under this Securlty Instrument,
MERS Is organized and existing under the laws of Delaware, and has an address and telephone number of P.O. Box
2026, Flint, Michigan 48501-2026, tel. (888} 679-MERS.
(D) “Lender’ is ROVASTAR HOME MORTGAGE, INC..

Lender is a CORPORATION, organized and existing under the laws of
THE STATE OF VIRGINIA. Lender's address is 104 ROBIN ROAD, ;
LEXINGTON, SC 29073.

Lender is the moartgagee under this Security Instrument. '

plus interest. Borrower has promised to pay this debt in regular Periedic Payments and to pay the debt in full not later
than FEBRUARY 1, 2024.

(F) “Property” means the property that is described below under the heading “Transfer of Rights in the Property.”
(G) “Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under,
the Note, and all sums due under this Securlty Instrument, plus interest. "
(H) “Riders” means all Riders to this Security Instrument that are executed by Borrower. The following Riders are to be !
exe?u_teld by Bot:r?wsr -[c}leck box as l_aapﬂcab[e]:

{
(E) “Note" means the promissory note signed by Borrower and dated JANUARY 30, 2004. The Note 7 v
states that Borrower owes Lender #*#*»*~ONE HUNDRED TWENTY ONE THOUSAND FIVE HUNDRED AND NO/100 -}~
ARk kk ek Rk kb d Ak kb h kbbb kbbb vk ek xanskrier Dollars (U_S. $121,500.00 ) §1
il

PP = LIFL I 3 lﬂn‘._.f__l P lmae = Yoo



- _ LOAN #: 03-A37223%;
e “Communlfy Assoclation Dues, Fees, and Assessments” means all dues, fees, assessments and other charges
that are imposed on Borrower or the Property by a condominium association, homeowners association or similar
organization. 3
(K) “Electronlc Funds Transfer” means any transfer of funds, other than a transaction originated by check, draft, or ¥
similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, or magnetic ’
tape so as to order, instruct, or authorize a financial institution to debit or credit an account. Such term includes, butis
not limited to, point-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire
transfers, and automated clearinghause transfers.

(L) “Escrow Items” means those items that are described in Section 3.

(M) “Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by any  ;
third party (other than insurance proceeds pald under the coverages described in Section 5) for: (i) damage to, or,
destruction of, the Property; (i) condemnation cr other taking of all or any part of the Property; (iii) conveyance in Iieu;g'fr
of condemnation; or (Iv) misrepresentations of, or omissions as to, the value and/or condition of the Property. i
(N) “Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the Loan. j
(O) “Perlodic Payment” means the regularly scheduled amount due for (i) principal and interest under the Note, plus’ "
{i) any amounts under Section 3 of this Security Instrument. H
(P) “RESPA” means the Real Estate Settiement Procedures Act {12 U.S.C. §2601 et seq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject matter. As used in this Secutity Instrument, "RESPA"
refers to all requirements and restrictions that are imposed in regard to a "federally related mortgage loan" aven if the
Loan does not qualify as a “federally related mortgage loan” under RESPA.

(Q) “Successor In Interest of Borrower” means any party that has taken title to the Property, whether or not that party
has assumed Borrower's obligations under the Note and/er this Security Instrument.

R. 567

TRANSFER OF RIGHTS IN THE PROPERTY _ ,
This Security Instrument secures to Lender: (i} the repayment of the Loan, and allrenewals, extensions and modifications .
ofthe Note; and (ii) the performance of Borrower’s covenants and agreements under this Security Instrument and the Note.::
Forthis purpose, Borower does hereby morigage, grantand convey to MERS (sclely as nominee for Lender and Lendler's” 4
successors and assigns) and to the successors and assigns of MERS the following described property located inthe "%
COUNTY . [Type of Recerding Jurlsdiction] of LEXINGTON

[Narme of Recording Jurisdiction]:

SEE LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF. (STATE:

SOUTH CAROLINA, COUNTY: LEXINGTON) . ’

APN #: 002734-01-003

which currently has the address of 1759 WILLOW CREEK DRIVE, COLUMBIA,

South Carolina 29212 (“Property Address"}:
[Zip Code]

assigns) and to the successors and assigns of MERS, forever, together with all the improvements now or hereafter
erected on the property, and all easements, appurtenances, and fitures now or hereaiter a part of the property. All |
replacements and additions shall alse be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrumentas the “Property.” Borrower understands and agrees that MERS holds only legal title to the interests ;4
granted by Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS {as nominee for ’
Lender and Lender's successors and assigns) has the right: to exercise any or all of those interests, including, but not.
Iimlted to, the right to foreclose and sell the Froperty; and to take any action required of Lender including, but not fimited -
to, releasing and canceling this Security Instrument. it

BORROWER COVENANTS that Borrower Is lawfully seised of the estate hereby conveyed and has the rightto grant™
and convey the Property and that the Property is unencumbered, except for encumbrances ofrecord. Botrower warrants:
andwill defend generally the title to the Property against all claims and demands, subject to any encumbrances of record: -4
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" by Lender as paifmentunder the Note or this Security Instrument is returned to Lender unpald, Lender may require that
any or all subsequent payments due under the Note and this Security Instrument be made in one or more of the following ;
farms, as selected by Lender: {a) cash; (b) money order; (c) cettified check, bank check, treasurer’s check or cashier’s 3
check, provided any such check is drawn upon an institution whose deposite are insured by a federal agency.
instrumentality, or entity; or {d) Electronic Funds Transfer.

Payments are deemed recelved by Lender when received at the location designated in the Note or at such other
location as may be deslgnated by Lender in accordance with the notice provisions in Section 15. Lender may return any
payment or partial payment if the payment or partial payments are insufficient to bring the Loan cusrent. Lender may
accept any payment or partial payment insufficient to bring the Loan current, without waiver of any rights hereunderor
prejudice to its rights to refuse such paymentor partial payments in the future, but Lender is not obligated to apply such -
payments at the time such payments are accepted. If each Periodic Payment is applied as of its scheduled due date, ;
then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes
payment to bring the Loan current. if Borrower does not do so within a reasanable period of time, Lender shall either: 3
apply such funds orreturn them to Borrower, It not applied earlier, such funds will be applied to the cutstanding ptincipal 1
balance under the Note immediately pricr to foreclesure. No offset or elaim which Borrower might have now or in the
future against Lender shall relieve Borrower from making paymants due under the Note and this Security Instrument
or petforming the covenants and agreesments secured by this Security Instrument.

2. Applicatlon of Payments or Procesds. Exceptas otherwise described in this Section 2, all payments accepted
and applied by Lender shall be applied in the following order of priority: (a) interest due under the Note; (b) principal
due under the Note; (c) amounts due under Section 3, Such payments shall be applied to each Periodic Payment in the
orderin which it became due. Any remaining amounts shallbe appliedfirsttolate charges, second to any other amounts
due under this Security Instrument, and then to reduce the principal balance of the Note.

if Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient amount
to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. 1f more than
one Pericdic Payment is outstanding, Lender may apply any payment received from Borrower to the repayment of the
Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that any excess exists after”
the payment is applied to the full payment of ocne or mare Pariodic Payments, such excess may be applied to any late .
charges due. Voluntary prepayments shall be appliad firstto any prepayment charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note shall
not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funde for Eserow ltems. Borrower shall pay to Lender on the day Periodic Payments are due underthe Note, X
until the Note is paid in full, a sum {the “Funds") to provide for payment of amounts due for: {a) taxes and assessments '?
and other items which ¢an attain priority over this Security Instrument as a lien or encumbrance on the Property; b) ¥
leasehold payments or ground rents on the Property, if any; (c) premiurns for any and all insurance required by Lender ™',
under Section 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by Borrower to Lender in lieu of i
the payment of Mortgage Insurance premiums in accordance with the provisions of Section 10, These items are called  #i¢
“Escrow ltems.” Atorigination or at any time during the term of the Loan, Lender may require that Community Association e
Dues, Fees, and Assessments, if any, be escrowed by Berrawer, and such dues, fees and assessments shall be an
Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower
shall. pay Lender the Funds for Escrow ltems unless Lender waives Borrower's obligation to pay the Funds for any or
all Escrow ltoms. Lender may waive Borrower's obligation to pay to Lender Funds far any or all Escrow ltems at anytime. }
Any suchwaiver may only be inwriting. In the event of such waiver, Borrower shall pay directly, when and where payable, |
the amounts due for any Escrow Items for which payment of Funds has been waived by Lender and, it Lender requires, -
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require. Borrower's
obligation to make such payments and to provide receipts shall for all purposes be deemed to be a covenant and
agreement contained in this Security Instrument, as the phrase "covenant and agreement” is used in Section 9. If A

EBorrower is obligated to pay Escrow [tems directly, pursuant to a waiver, and Borrower fails to pay the amount due for
an Escrow ltem, Lender may exercise Its rights under Section 9 and pay such amount and Borrower shall then be 1
obligated under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow  $¢
ltems at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall pay to '
Lender all Funds, and in such amounts, that are then required under this Section 3. !

Lender may, at any time, collect and hold Funds in an amount (a) sutficient to permit Lender to apply the Funds at < \
the time specified under RESPA, and (b) notto exceed the maximum amounta lender can require under RESPA. Lender-
shall estimate the amount of Funds due on the basis of current data and reasonable estimates of expenditures of future 3
Escrow items or otherwise in accordance with Applicable Law. !

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or entity 3’
(including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home Loan Bank, Lender -
shall apply the Funds to pay the Escrow ltems no later than the time specified under RESPA. Lender shall not charge 4
Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying the Escrow ltems, ‘o
unless Lender pays Borrower interest an the Funds and Applicable Law permits Lender to make such a charge. Unless * A,
an agreementis madeinwriting or Applicable Law requires interestto be paid on the Funds, Lendershall notberequired  +*
to pay Borrower any Interest or earnings on the Funds. Borrower and Lender ean agree in writing, however, thatinterest 3
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Uporrpayment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borrower any :
Funds held by Lender. |
" 4. Charges; Llens, Borrower shall pay all taxes, assessments, charges, fines, and impasitions attributable to the
Preperty which can attain priority over this Security Instrument, leasehold payments or ground rents on the Property,
if any, and Community Assoclation Dues, Fees, and Assessments, if any. Totheextentthat these items are Escrow ltems,
Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: {(a}
agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, but only seleng
as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against enforcement of the . '
lien in, legal proceedings which in Lendet’s cpinion operate to prevent the enforcement of the lien while those
proceedings are pending, but only until such proceedings are cencluded; or (c) secures from the holder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender determines that any part
of the Property is subject to a lien which can attain priority over this Security Instrument, Lender may give Borrower a
notice identifying the lien. Within 10 days of the date on which that notice is given, Barrower shall satisty the lien or take
one ot more of the actions set forth above in this Section 4.

Lender may require Barrower to pay a one-time chargefara real estate tax verification and/or reporting service used
by Lender in connection with this Loan. '

5. Property Insurance. Berrower shall keep the improvements now existing or hereafter erected on the Property
insured agalnst loss by fire, hazards included within the term extended coverage,” and any other hazards including,
but nat limited to, earthquakes and floods, for which Lender requites insurance. This insurance shall be maintainadin
the amounits (including deductible levels) and for the periods that Lender requires. What Lender requires pursuant to
the preceding sentences can change during the term of the Loan. The insurance carrier providing the insurance shall
be chosen by Borrower subject to Lender's right to disapprove Borrower's choice, which right shall not be exercised
unreasonably. Lender may require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood.
zone determination, certification and tracking services; or (b) a one-time charge for flood zone determination and
certification setvices and subsequent charges each time remappings or similar changes occur which reasonably might
affect such determination or certification, Borrower shall also be responsible for the payment of any fees imposed by
the Federal Emergency Management Agency in connection with the review of any flood zone determination resulting
from an objection by Borrower. _

it Borrower falls to maintaln any of the coverages described above, Lender may obtain insurance coverage, at
Lender’s option and Borrower’s expense. Lender is under no obligation to purchase any particular type or amount of
coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Botrower's equity in
the Propetty, or the contents of the Property, against any risk, hazard or liability and might provide greater or lesser
coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so obtained
might significantly exceed the cost of insurance that Borrower could have cbtained. Any amounts disbursed by Lender
underthis Section 5 shall become additional debt of Borrower secured by this Security instrument. These amounts shall
bear interest at the Note rate from the date of disbursement and shalt be payable, with such interest, upon notice from
Lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to
disapprove such policies, shall include a standard mertgage clause, and shall name Lender as mortgagee andjor as _"
an additional loss payee. Lender shall have the right to hold the policies and renewal cettificates. If Lender requires,
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. if Borrower obtains any form
ofinsurance coverage, nototherwise required by Lender, for damage to, or destruction of, the Property, such policy shall
inciude a standard mortgage clause and shall name Lender as mortgagee andfor as an additional loss payeg.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make preof
of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any insurance
proceeds, whether or not the underlying Insurance was required by Lender, shall be applied to restoration or repair of
the Property, itthe restoration orrepairis economically feasible and Lender’s security is notlessened. During such repair
and restoration period, Lender shall have the right to hold such insurance proceeds until Lender has had an oppertunity
to inspect such Property to ensure the work has been completed to Lender's satisfaction, provided that such inspectian
shall be undertaken promptly. Lender may disburse proceeds for the repairs and restoration in a single payment orin
a series of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or '.
earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall notbe paid out »
of the insurance proceeds and shail be the sole cbligation of Borrower. If the restoration or repair is not economically -
feasible or Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured by this
Security Instrument, whether or not then due, with the excess, if any, paid to Berrower. Such insurance proceeds shall j
be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and related
niatters. If Barrower does not respend within 30 days to a notice from Lender that the insurance carrier has offered to
settle a claim, then Lender may negotiate and settle the claim. The 30-day period will begin when the notice is given.
In either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby assigns te Lender
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7. Preservation, Malntenance and Protection of the Property; Inspections. Borrower shall not destroy,
damage or Impair the Property, allow the Properly to deteriorate or commit waste on the Property. Whether or not
Barrower Is residing in the Property, Borrower shall maintain the Property In order to prevent the Property from
deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to Section 5 that repair or
restoration is not economically feasible, Borrower shall promptly repair the Property if damaged to avoid further
deterioration or damage. If insurance or condemnation proceeds are paid In connection with damage to, or the taking

of, the Property, Borrower shall be responsible for repalring or restoring the Prapetty only if Lender has released

proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in
a series of progress payments as the work is completed, if the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of such repair or
restoration. .

Lender or its agent may make reasonable entries upon and inspections of the Property. if it has reasonable cause,
Lender may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time of
or prior to such an interior inspection specifying such reasonable cause, ' :

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process, Borrower
or any perscns or entities acting atthe direction of Borrower or with Borrower's knowledge or consent gave materially
talse, misleading, orinaccurate information or statements to Lender (orfailed to provide Lender with material information)
in connection with the Loan. Material representations include, but are not limited to, representations concerning
Borrower's occupancy of the Property as Borrewer's principal residence.

9. Protection of Lender's Interest In the Property and Rights Under thls Security Instrument. If () Borrower
falls to perform the covenants and agreements contained in this Security Instrument, (b) thereis a legal proceeding that
might significantly affect Lender's interest in the Property and/for rights under this Security Instrument (such as a
proceeding in bankruptcy, probate, for condemnation er forfeiture, for enforcement of a lien which may attain priority
overthis Secutity Instrument orto enforce laws or regulations), or (c) Borrower has abandoned the Property, then Lender
may do and pay for whatever is reasonable or appropriate to protect Lender's interest in the Property and rights under
this Security Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions caninclude, butare not limited to: (a) paying any sums secured by alien which has priority
over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys' fees to protectits interestin
the Property and/or rights under this Security Instrument, including its secured position in a bankruptey proceeding.
Securing the Property includes, but is not limited to, entering the Property to make repairs, change locks, replace or
board up doors and windows, drain water from pipes, eliminate building or other code violations or dangerous
conditions, and have utilities turned on or off. Although Lender may take action under this Section 9, Lender does not
have to do so and is not under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking
any or all actions authorized under this Section 9,

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Barrower secured by this
Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be
payable, with such interest, upon notice from Lender to Barrower reguesting payment. '

Ifthis Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease. Borrower shall
notsurrendet the leasehold estate and interests herein conveyed or terminate or cancelthe groundlease. Borrowershall

not, without the express written consent of Lender, alter or amend the ground lease. If Borrower acquires fee title to the
Property, the leasehold and the fee titte shall not merge unless Lender agrees to the merger in writing.

10, Mortgage Insurance, If Lender required Mortgage [nsurance as a condition of making the Loan, Borrower shatl
pay the premiums required to maintain the Mortgage Insurance In effect. If, for any reason, the Mortgage Insurance
coverage required by Lender ceases to be available from the mortgage insurer that previously provided such insurance
and Borrower was required to make separately designated payments toward the premiums for Mertgage Insurance,
Barrower shall pay the premiums required to obtain coverage substantially equivalent to the Mortgage Insurance
previously in effect, at a cost substantially equivalent to the cost to Borrower of the Mortgage Insurance previously in
effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage

is not available, Borrower shall cantinue to pay to Lender the amount of the separately designated payments that were,

due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these payments as a non-
refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable, notwithstanding the

fact that the Loan is ultimately paid in full, and Lender shall notbe required to pay Borrower any interest or earnings on 3k

such loss reserve, Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in the amount
and for the period that Lender fequires) provided by an insurer selected by Lender again becomes available, is obtained, :

and Lender requires separately designated payments toward the premiums for Mortgage Insurance. lf Lender required
Mortgage Insurance as a candition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Morigage Insurance, Borrower shall pay the premiums required to maintain
Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's requirement for Mortgage
Insurance ends in accordance with any written agreement between Borrower and Lender providing for such termination
or until termination Is required by Applicable Law. Nothing in this Section 10 affects Borrowetr's obligation to pay interest
at the rate provided in the Note.

Mortaage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may incur-if
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) mortéage insuref's risk, or reducing losses. |f such agreement provides that an affiliate of Lender takes a share of the
Insurer’s risk in exchange for a share of the premiums paid to the insurer, the arrangement is often termed “captive
reinsurance.” Further:

. {a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage
Insurance, or any other terms of the Loan. Such agreements will not Increase the amount Borrower will owe for |
Mortgage Insurance, and they wlill not entitle Borrower to any refund. :

{(b) Any such agreements will not atfect the rlghts Borrower has - If any - with respect to the Mortgage
Insurance under the Homeowners Protectlon Act of 1998 or any other taw. These rights may Include the rightto .-
recelve certaln disclosures, to request and obtain cancallation of the Mortgage Insurance, to have the Mortgage -
Insurance terminated automatlcally, and/or to recelve a refund of any Mortgage Insurance premiums that were
unearned at the time of such cancellation or termination.

11, Asslgnment of Miscellaneous Proceeds; Forfelture. Al Miscellanecus Proceeds are hereby assigned to and
shall be paid to Lender,

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the Property,
if the restoration or repalr is economically feasible and Lendet's security is not lessened. During such repair and
restoration period, Lender shall have the rightto hold such Miscellaneous Proceeds until Lender has had an opportunity
to inspect such Property to ensure the work has been completed to Lender’s satisfaction, provided that such inspection
shall be undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement or in a series of
progress payments as thework s completed, Unless an agreementis madein writing or Applicable Law requires interest
to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on .,
such Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would be .
lessened, the Miscellaneous Proceeds shallbe applied to the sums secured by this Security Instrument, whether or not -
then due, with the excess, if any, paid to Borrower. Such Miscellanecus Proceeds shall be applied in the order provided -
for in Saction 2.

In the event of atotal taking, destruction, orloss in value ofthe Property, the Miscellaneous Proceeds shall be applied
to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to Borrower.

In the event ofa partial taking, destruction, orlossinvalue ofthe Property inwhich the falr marketvalue ofthe Property
immediately before the partial taking, destruction, or loss in value is equal to or greater than the amount of the sums
secured by this Security Instrument immediately before the partial taking, destruction, or loss in value, unless Borrower
and Lender otherwise agree in writing, the sums secured by this Security Instrument shall be reduced by the amount
ofthe Miscellaneous Proceads multiplied by the following fraction: (a) the total amount of the sums secured immediately
before the partial taking, destruction, or loss in value divided by (b) the fair market value of the Preperty immediately
before the partial taking, destruction, or Joss in value. Any balance shall be paid to Borrower. '

Inthe event of a partial taking, destruction, orlossin value oftha Property in which the fairmarket value of the Property
immediately before the partial taking, destruction, or loss in value is less than the amount of the sums secured .
immediately before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in .
writing, the Miscellaneous Proceeds shali be applied to the sums secured by this Security Instrument whether or not .
the sums are then due.

ifthe Property is abandoried by Berrower, or i, after notice by Lenderto Borrower that the Opposing Party (as defined
in the next sentence) offers to make an award ta settle a claim for damages, Borrower fails to respend to Lender within
30 days after the date the notice is given, Lender is authorized to collect and apply the Miscellaneous Proceeds either X
to restoration or repair of the Property or to the sums secured by this Security Instrument, whether or not then due. - S
“Opposing Party” means the third party that owes Borrower Miscellaneous Proceeds or the party against whom — *»
Borrower has a right of action in regard to Miscellaneous Proceads. "

Borrower shall be in defaultif any action or proceeding, whether civilor criminal, is begun that, in Lender’s judgment,
could result in forfeiture of the Property or other material impairment of Lender’s interest in the Property or rights under
this Security Instrument. Borrower can cure such a default and, if acceleration has occurred, reinstate as provided in
Section 19, by causing the action or proceeding to be dismissed with a ruling that, in Lender's judgment, precludes
forfeiture of the Property or other material impairment of Lender's interest in the Property or rights under this Security
Instrument. The proceeds of any award or claim for damages thatare attributable to the impairment of Lender's interest
in the Property are hereby assigned and shali be paid to Lender. -

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in the order
provided for in Section 2. :

12. Borrower Not Released:; Forbearance By Lender Not a Walver. Extension of the time for payment or
modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any
Successor in Interest of Borrower shall not operate to release tha liability of Borrower or any Successors in Interest of
Borrower. Lender shall not be reguired to commence proceedings against any Successor in Interest of Borrower or to K
refuse to extend time for payment or otherwise modify amortization of the sums secured by this Security Instrtumentby 7
reason of any demand made by the original Borrower or any Successcrs in Interest of Borrower. Any forbearance by
Lender in exercising any right or remedy.including, without limitation, Lender's acceptance of payments from third ..
persons, entitles or Successors in Interest of Barrower orin amounts less than the amount then due, shall notbe awaiver j—
of or preclude the exercise of any right or remedy. . }
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" under this Security Instrument. Borrower shall not be released from Borrower's obligations and liability under this
Security Instrument unless Lender agrees to such release in writing. The covenants and agreements of this Security
Instrumenit shall bind (except as provided In Section 20) and benefit the successors and assigns of Lender. ,
. 14, Loan Charges. Lendermay charge Borrower fees for services performed in connection with Borrower’s default, -}
for the purpose of protecting Lender's interast in the Property and rights under this Security Instrument, including, but
notlimited to, attorneys’ fees, property inspection and valuation fees. In regard to any other fees, the absence of express 3
authority in this Security Instrument to charge a specific fee to Borrower shall not be construed as a prehibition onthe |
charging of such fee. Lender may not charge fees that are expressly prohibited by this Security Instrument or by
Applicable Law.
lfthe Loan is subject to a law which sets maximum loan charges, and thatlaw is finally interpreted so that the interest
or other loan charges collected or to be callected in connection with the Loan exceed the permitted limits, then: (a)
any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and {b)
any sums already collected from Borrower which exceeded permitted limits will be refunded to Borrower. Lender may
choose to make this refund by reducing the principal awed under the Note or by making a direct paymentto Borrower.
It a refund reduces principal, the reduction will be treated as a partial prepayment without any prepayment charge
(whether or not a prepaymentcharge is provided for under the Note}. Borrower’s acceptance ofanysuch refund made
by direct payment to Borrower will constitute a walver of any right of action Borrower might have arising out of such
overcharge,

15, Noticas. All notices given by Borrower or Lender in connection with this Security Instrument must be in writing. ;3
Any notice to Borrowerin connection with this Security Instrumentshall be deemed to have been given to Borrowerwhen
mailed by first class mail or when actually delivered to Borrower's notice address if sent by other means. Notice to any
one Borrower shall constitute notice to ali Borrowers unless Applicable Law expressly requires otherwise. The notice . 2
address shall be the Property Address unless Borrower has designated a substitute notice address by notice to Lender. .
Barrower shall promptly notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting Mg
Butrower's change of address, then Borrower shall only report a change of address through that specified procedure. &
There may be only one designated notice address under this Security Instrument at any one time. Any notice to Lender '
shall be given by delivering it or by mailing it by first class malil to Lender’s address stated herein unless Lender has ot
designated another address by notice to Borrower. Any notice in connection with this Security Instrument shall notbe 5§+
deemed to have been given to Lender until actually received by Lender, If any notice required by this Security Instrument 3¢
is also required under Applicable Law, the Applicable Law requirement will satisfy the corresponding requirement under T
this Security Instrument.

16. Governing Law; Severabllity; Rules of Construction. This Security Instrument shall be governed by federal
law and the law of the jurisdiction in which the Property is located. All rights and obligations contained in this Security
Instrument are subject to any requirements and limitations of Applicable Law. Applicable Law might explicitly orimplicitly; ;
allow the parties to agree by contract er it might be silent, but such silence shall notbe construed as a prohibition against
agreement by contract. In the event that any provision or clause of this Security Instrument or the Note conflicts with |
Applicable Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be given
effect without the confiicting provision.

As used in this Security Instrument: (a) werds ofthe masculine gender shallmean and include corresponding neuter
words or words of the feminine gender; (b) words in the singular shall mean and include the plural and vice versa; and
(c) the word “may” gives sole discretion without any obligation to take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument, oE

18. Transfer of the PropeHy or a Beneficlal Interest In Borrower. As used in this Sectien 18, "Interest in the
Property” means any legal or beneficial interest in the Property, including, but not limited to, those heneficial interests
transferred in a bond for deed, contract for deed, instaliment sales contract or escrow agreement, the intent of which
is the transfer of title by Borrower at a future date to a purchaser. EE

if all or any part of the Property or any Interest in the Property is sold or transferred {or if Barrower is not a natural .5
person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, Lender may .
require immediate payment In full of all sums secured by this Security Instrument. However, this aption shall not be
exercised by Lender if such exercise is prohibited by Applicable Law. -

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a period
of notless than 30 days from the date the notice is given in accordance with Section 15 within which Borrower mustpay
all sums secured by this Security Instrument. If Borrower fails to pay these sums prier to the expiraticn of this period, .}
Lender may invoke any remedies permitted by this Security Instrument without further notice or demand on Barrower,

19. Borrowor’s Right to Relnstate After Acceleration. If Borrower meets certain conditions, Borrower shall have
the right to have enforcement of this Security Instrument discontinued at any time priar to the earliest of: (a) five days
before sale of the Property pursuant to Section 22 of this Security Instrument; (b) such other period as Applicable Law
might specify for the termination of Borrower's right to reinstate; or (c) entry of a Judgment enforcing this Security
Instrument. Those conditions are that Borrowear: (a} pays Lender all sums which then would be due under this Security ;.
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants oragreements; ¥ -
(c) pays all expenses incutred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys’ »
fees, property Inspection and valuation fees, and other fees incurréd for the purpose of protecting Lender's interest in Fo
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50, Sale of Note; Change of Loan Servicer; Nolice of Grlevance. The Note or a partial interest in the Note

{together with this Security Instrument) can be sold oné or mare times without prior notice to Barrower. A sale might
result in € change In the entity (known as the “Loan Servicer”) that collects Periodic Payments due under the Nole and

this Security Instrument and performs other mortgage loan servicing obligations under the Note, this Security -

Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated to a sale of
the Note. If there Is a change of the Loan Servicer, Borrower will be given written notice of the change which will state
the name and address of the new Loan Servicer, the address to which payments should be made and any other
information RESPA requires in connection with a notice of transfer of servicing. It the Note is sold and thereafier the Loan
is serviced by a Loan Servicer otherthan the purchaser of the Note, themorigage loan servicing obligations to Borrower
will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed hy the Note
purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, Jain, or be joined to any judicial action (as either an individual litigant
or the member of a class) that arises from the other party's actions pursuant to this Security Instrument or that alleges
that the other party has breached any provision of, or any duty owed by reason df, this Security Instrument, until such
Barrower or Lender has notified the other party (with such notice given in compliance with the requirements of Section
15) of such alleged breach and afforded the other party hereto areasonable period after the giving of such nolice to take
corrective action. if Applicable Law provides a time period which must elapse hefore certaln action can be taken, that
time period will be deemed to be reascnable for purposes of this paragraph. The notice of acceleration and opportunity
to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to Borrower pursuant to Section
18 shall be deemed to satisty the notice and apportunity to take corrective action provisions of this Section 20.

21. Hazardous Substances. As used inthis Section 21: (a) “Hazardous Substances” are those substances defined
as toxic ar hazardous substances, pollutants, or wastes by Environmental Law and the following substances: gascline,
kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents, materials
containing asbestos or formaldehyde, and radioactive materials; (b} “Environmental Law" means taderal laws and laws
of the Jurisdiction where the Property is localed that relate ta health, safety or environmental protection, {c)
“Environmental Cleanup" includes any response action, remedial action, or removal action, as defined in Environmental
Law; and (d) an “Environmental Condition” means a condition that can cause, contribute to, or otherwise trigger an
Environmental Cleanup.

Borrower shall not cause or permlt the presence, use, disposal, storage, or release of any Hazardous Substances,
or threaten to release any Hazardous Substances, on or In the Property. Borrower shall notdo, nor allow anyone else
todo, anything affecting the Property (a) thatis in violation of any Environmental Law, (b) which creates an Environmental
Conditlon, or {c) which, due to the presence, use, of release of a Hazardous Substance, creates a condition that

adversely affects the value of the Property. The preceding two sentences shall not apply tothe presence, use, orstorage

on the Property of small quantities of Hazardous Substances that are generally recognized to be appropriate to normal
residential uses and to maintenance of the Praperty (including, but not limited to, hazardous substances in consumer
products). '

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit cr other aclion
by any govemmental or regulatory agency or private party involving the Property and any Hazardous Substance or
Environmental Law of which Borrower has actual knowledge, (b} any Environmental Cendition, including but not limited
to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, and (c) any candilion
caused by the presence, use or release of a Hazardous Substance which adversely affects the value cf the Property.
It Borrower learns, or is notifisd by any governmental or reguletory authority, or any private party, that any removal or
other remadiation of any Hazardous Substance affecting the Property is necessary, Borrower shall promplly take all
necessary remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on Lender
for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lendér further covenant and agree as follows:

92. Acceloration; Remedles. Lender shall glve notice to Borrower ptlorto acceleration followlng Borrower's
breach of any covenant or agreement In this Securlty Instrument (but not prlor to acceleration under Sectlon 18 -
unless Applicable Law provides otherwlse). The notlce shall speclfy: (a) the default; (b) the action required to
curethe default; (c) adats, notless than 30 days from tha date the notlea Is glven to Borrower, by which the default
must be cured; and (d) that fallure to cure the default on or hafore the date specified in the notice may resultIn
accaleration of the sums secured by this Securlty Instrument, foreclosure by Judiclal proceeding and sale of the
Property. The notice shall further Inform Borrower ofthe right to relnstate atter acceleration and the rightto assert
in the foreclosure procesding the non-exlstence of a default or any other defense of Borrower to acceleration
and foraclosure. If the default Is not cured on or befora the date specifled In the notice, Lender at Its option may
require Immedlate payment [n full of all sums secured by this Securlty Instrument wlithout further demand and
may foreclose thls Socurity Inatrument by judiclel procesding. Londor shall ba antltied to collact all expenses
Incurrod In pursulng the remedles provided In thls Sectlon 22, Including, but not{imited to, reasonable attorneys’
tees and costs of title evidence, all of which shall be addItional sums secured by thls Securlty Instrument.

23. Release. Upon payment of all sums secured by this Security Instrument, this Security Instrument shall became 4

null and vold. Lender shall release this Security Instrument. Borrower shall pay any recordation costs. Lender may-
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APPRAISAL RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO -
THE DEBT REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY. This waiver shall notapply .
so long as the Property Is used as a dwelling place as defined in § 12-37-250 of the South Carolina Code of Laws. )

. 26. Future Advances. The lien of this Security Instrument shall secure the existing indebtedness under the Note i

and any future advances made under this Security Instrument up to 150% of the originai principal amount of the Note
plus interest thereon, attorneys' fees and court costs.

BY SIGNING BELOW, Borrower accepls and agrees to the terms and covenants contained in this Security
Instrument and in any Rider executed by Borrower and recorded with it.

Signed, sefaled and de[@jﬂﬁr@ence of; H
' M M (sealy g
() R §

s RS

State of 8 CAROLIRA
County of AC ZKU\OJ
The foregoing instr ment was acknowledged before me this \\O\jb\m (date)
N L) *

by (\D\\‘\{Z{(\ L\ f(

(name of person acknowledged).

LA

Signature of Person Takiﬁjﬁkn wledgement
Z
vy

: " My commission expires: & jQ ‘
Loness
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EXHIBIT A

All that certain piece, parcel or lot of land, with the improvements thereon,
situate, lying and being in the County of Lexington, State of South Carolina, the
same being shown and designated as Lot No. 283, Block W on a plat of Murraywood
IX by Heaner Engineering Co., dated October 27, 1972, revised July 1, 1975 and
recorded in the Office of the RMC for Lexington Ceounty in Plat Book 139-G at page
23. Alsoc being shown on a plat prepared for Dane C. Frost and Terri L. Frost by
Belter & Associates, Inc., dated June 14, 1953 and recorded in Plat Book 262 at
page 70. Reference being made to said latter plat which is incorporated herein
for a more complete and accurate description; all measurements being a little
more or leasg,

This being the same property conveyed to Carl A. Nunally and Frankie L. Nunally

by deed of Dane C. Frost and Terri L. Frost dated August 8, 1994 and recorded in
Deed Book 5145 at page 97, Lexington County records.
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Exhibit B — Defective Assignment of Mortgage (Recorded 2023)

Description: Copy of Assignment of Mortgage into NovaStar Mortgage Funding
Trust 2004-1, referencing non-existent recording date “February 28, 2004.”
Authentication: Certified copy from Lexington County Register of Deeds under
Rule 902(4), SCRE.

Admissibility: Material evidence of void transfer and defective recordation under

S.C. Code Ann. § 29-3-330 and § 30-7-10.

Certification

All exhibits listed above are true and correct copies of original records, instruments, or sworn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing.
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When Recorded Return To:

PHH Mortgage

C/0 Nationwide Title Clearing, LLC 2023026395  BX: 21067 PG: 4145 - 4146 1PGS
2100 Alt, 19 North MORTGAGE ASST

Palm Harbor, FL 34883 Rec: $10.00 {nty 5000 State: 5000 |

July 28, 2023 10:53:48 AM "#u- Q‘“‘" X

FILED IN LEXINGTON OOUNTY, SC

ASSIGNMENT OF MORTGAGE

FOR GOOD AND VALUABLE CONSIDERATION, the sufficicncy of which is hereby acknowledged, the
undersigned, MORTGAGE ELECTRONIC REGISTRATION SVSTEMS, INC. ('MERS”), AS
MORTGAGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESS0RS AND
ASSIGNS, (ASSIGNOR), (MERS Address: P,O. Box 2026, Flint, Michigan 43501-2026) by these presents
does convey, grant, assign, transfer and set over the described Mortgage together with all liens, and any rights due =
or to become due thereon 1o THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW YORK
AS SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, N.A. AS TRUSTEE FOR NOVASTAR
MORTGAGE FEUNDING TRUST, SERIES 2004-1, NOVASTAR HCME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2004-1, WHOSE ADDRESS IS C/0 PHH MORTGAGE
CORPORATION, 5726 PREMIER PARK DRIVE, WEST PALM BEACH, FL 33407, ITS SUCCESSORS
AND ASSIGNS, (ASSIGNEE).

Said Mortgage dated 01/30/2004, made by CARL A. NUNALLY AND FRANKIE L. NUNALLY o
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS MORTGAGEE, AS NOMINEE
FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS and recorded
(02/28/2004 in the Recorder or Registrar of Deeds of LEXINGTON County, South Careling in Book 9841 and
Paged.

Dated this 28th day of July in the year 2023

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS™), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS

Shek.

SUSAN HICKS
VICE PRESIDENT

All persons whose signatures appear sbove have qualified authority to sign and have reviewed this document aod

supperting documentation prior to signing.
% [

Sk

ALAN BAKER TRACY ROGERS
WITNESS WITNESS
STATE OF FLORIDA
COUNTY OF PINELLAS

The foregoing instrument was acknowledged before me by means of [X] physical presence ar [ ] online
noterization on this 28th day of July in the year 2023, by Susan Hicks as VICE PRESIDENT of MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS"), A5 MORTGAGEE, AS NOMINEE FOR
NOVASTAR HOME MORTGAGE, INC. IT§ SUCCESSORS AND ASSIGNS, who, as such VICE
PRESIDENT being authorized to da so, executed the foregoing instrument for the pusposes therein contained.

He/shelfthey is {are) personally known to me.
Pl KKV RCCOY
%@. Notary Publc - Sty of Forida
Commision F HH 21470
sy Cornan, Expires Dac 44, 2026

Sorded Wwough Kaliotal Motary s,

[y

Document Prepared By: Jennifer Zak/NTC, 2100 Alt. 19 North, Palm Harbor, FL 34583 (300)346-9152
Recording Requested By: PHH Mortgage, CIO Nationwide Title Clearing, LLC 2100 AlL. 19 Nocth, Palm Harber,
FL 34683

PHHO2 438589022 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS)
OCWEN-NVLER MIN 100080150020066015 MERS PHONE 1-888.6579-6377 MERS Mailing Address: P.O.
Box 2026, Flint, MI 48501-2026 DOCR T282307-09:07:46 [C-1] EFRMSCI

ACH L R CE 1S A R

“D010)760322%

ECORD BOOK BK 21057 PG 4145 (LAST PAG
. R 577 2023026395 R 2 {LA: £)




When Recorded Return To:

PILEL Montgage
CI0 Nationwide Title Clearing, LLC
2100 Al. 19 North
Palm Harber, FL 34633
G SEEAL I s UL LU [
2023035209 8X: 21076 PG: 4337 - 4337 1065
MORTGAGE ASST
Rec: $17.00 g\?‘; 5000 State $0.00 .
October 3, 20 :34:.
PLED 1y LEXNGTON COUNTY, 5C s G}"""{

ASSIGNMENT OF MORTGAGE

CORRECTIVE ASSIGNMENT OF MORTGAGE: TO CORRECT MORTGAGE RECORDING
REFERENCE, ORIGINAL ASSIGNMENT OF MORTGAGE RECORDED ON 07/28/2021 IN BK: 21067

PG: 4145,

FOR GOOD AND VALUABLE CONSIDERATION, the sulliciency of which is hereby a.cknn\lfled%cd.. the
undersigned, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS™, AS
MOR'I%AGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND
ASSIGNS, (ASSIGNOR), (MERS Address; P.O. Box 2026, Flint, Mich 48501-2026) by th=se presents
does convey, grant, axsign, ransfer and get over the described Mongr%m al} liens, and anH&_hIs ua or ko
became due thereon to BANK OF NEW YORK MELLON, 'A THE BANK OF YORK AS
SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, NA. AS TRUSTEE FOR NOVASTAR
MORTGAGE FUNDING TRUST, SERIES 2004-1, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2004-1, WHOSE ADDRESS IS (/O PHH MORTGAGE
CORPORATION, 5720 PREMIER PARK DRIVE, WEST PALM BEACH, FL. 33407, ITS SUCCESSORS
AND ASSIGNS, (ASSIGNEE).

Said Morlgaic dated 01/30/2004, made by CARL A. NUNALLY AND FRANKIE L. NUNALLY to
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS MORTGAGEE, AS NOMINER
FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS and recorded

02/28/2004 in the Recorder or Registrar of Decds of LEXINGTON County, South Carollng in

Dated on q /2023 éMM!D DIYYYY)
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS™), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC,, ITS SUCCESSORS AND ASSIGNS

Signed and Acknowledged
By: in the Presence of:
Mackenzie Eichen
VICE PRESIDENT
All persons whaose signatures appear above have qualified
authority to sign and have reviewed this document and Angela Pavao
supporting documentation prior to signing. Witness 1
| be40, :
Lanmen Astle
Wilnzss 2

STATEQOFFLORIDA COUNTY OF PINELLAS

The foregoing ins L wledged before me by means of [X] physical presence or [ ] onling
notarization on %% (MM/DD/YYYY), by Mackenzie Eichen as VICE PRESIDENT

of MORTGAGE ONIC REGISTRATION SYSTEMS, INC. ("*MERS'"), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC.,, ITS SUCCESSORS AND ASSIGNS, who, 2s
such VICE PRESIDENT being authorized to do so, executed the foregoing instrument for the purposcs therein
containzth He/shedthey is (are) mally krown:

Ll %é/ i JULIE MARTENS

o 1% NOTARY PUBLIC
Jyle Mattens i< §& i STATE OF FLORIDA
stary Public - STATE OF FLORIDA R COMMS HH 243030
Commission cxpires: 03/22/2026 W EXPIRES: MAY 22, 2020
]EEC%%K Requested By: PHH Mortgage, C/O Natiopwide Tille Clearing, LLC 2100 Alt. 18 North, Paim Herbor,

PHHOZ 438983506 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS)
OCWEN-NVLER (RN} MIN 100030190020066015 MERS PI[ONE 1-888-679-6377 MERS Mailing Address:

[T T

DE@EETEW
ocT 037023 |l
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Exhibit C — Pooling and Servicing Agreement (PSA) Excerpt and Closing

Date

Description: Excerpts showing the Trust’s closing date in 2004 and restrictions on

post-closing asset transfers.

Authentication: True and correct excerpt from SEC Form 8-K filing (public

record).

Admissibility: Judicially noticeable public filing; relevant under Rule 401, SCRE,

and corroborative of violations of N.Y. EPTL § 7-2.4 and 26 U.S.C. § 860G{a)(4).

Certification

All exhibits listed above are true and correct copies of original records, instruments, or sworn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing.

50

R. 579




7/0/25, 11:28 AM Pooling and Servicing Agreement dated as of March 1, 2004

EX-4.1 4 dex41.htm POOLING AND SERVICING AGREEMENT DATED AS OF MARCH 1, 2004
EXECUTION COPY

NOVASTAR MORTGAGE FUNDING CORPORATION,
as Company

R. 580 . NOVASTAR MORTGAGE, INC,,
as Servicer and as Seller

WACHOVIA BANK, NATIONAL ASSOCIATION
as Custodian

and

JPMORGAN CHASE BANK, ! "
as Trustee ' ',

POOLING AND SERVICING AGREEMENT

Dated as of March 1, 2004

NovaStar Mortgage Funding Trust, Series 2004-1 ;_ i

NovaStar Home Equity Loan Asset-Backed Certificates, Series 2004-1
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JUSTIA

AMENDMENT NO. 1 TO THE POOLING
AND SERVICING AGREEMENT

EX-4.1 2 dexq1.htm AMENDMENT NUMBER 1 TO THE POOLING AND SERVICING AGREEMENT
Amendment Number 1 to the Pooling and Servicing Agreement
Exhibit 4.1
AMENDMENT NO. 1
TO THE

POOLING AND SERVICING AGREEMENT

Amendment No. 1, dated as of August 1, 2005 (the “Amendment”), to the Pooling
and Servicing Agreement (the “Agreement”) dated as of March 1, 2004, by and among
NovaStar Mortgage Funding Corporation (the “Company”), NovaStar Mortgage, Inc., as
seller and servicer (the “Seller” or “Servicer”), Wachovia Bank, National Association, as
custodian (the “Custodian”) and JPMorgan Chase Bank, National Association (formerly
known as JPMorgan Chase Bank), as trustee (the “Trustee”). Capitalized terms used and
not defined herein shall have the meaning set forth in the Agreement and Appendix A
thereto.

WHEREAS the parties hereto have entered into the Agreement;

WHEREAS the parties hereto now wish to amend certain provisions in the
Agreement pursuant to Section 12.01 of the Agreement; and

WHEREAS the Trustee shall not consent to this Amendment to the Agreement
unless it shall have first received an Opinion of Counsel, to the effect that (a) this
Amendment (i) will not result in the imposition of a tax on any REMIC created hereunder
constituting part of the Trust Fund pursuant to the REMIC Provisions or (ii) cause any
REMIC created hereunder constituting part of the Trust to fail to qualify as a REMIC at any
time that any Certificates are outstanding and that the Amendment is being made in
accordance with the terms of the Agreement and (b) any applicable requirements and
conditions set forth in the Agreement with respect to the adoption of amendments thereto
have been complied with.

R. 584
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NOW, THEREFORE, in consideration of the promises and mutual agreements
contained herein, the parties hereto agree to amend the Agreement pursuant to
Section 12.01 of the Agreement and restate certain provisions thereof as follows:

1. The Agreement is hereby amended to add a form of the Advance Facility Notice as
Exhibit L (in the form attached hereto as Exhibit L) and a form of the written notice
to be provided to the Trustee of an Advance or Servicing Advance pursuant to
Section 3.26 of the Agreement as Exhibit M (in the form attached hereto as Exhibit

M).

2. MI Claim Payment Advances.

(a) The following paragraph is hereby inserted between the current second and
third paragraphs of Section 3.13(a) of the Pooling and Servicing Agreement;

In the event that a Mortgage Loan would be properly classified as a Liquidated
Mortgage Loan but for the fact that not all MI Insurance Proceeds claimed under the
related MI Policy have been received, the Servicer may, from its own funds, make an
advance (an “MI Claim Payment Advance”) to the Collection Account in an

amount not to exceed the claimed amount of such MI Insurance Proceeds not yet received.
The Servicer shall not make any MI Claim Payment Advance with respect to a claim under
an MI Policy (i) if an MI Insurer Insolvency Event has occurred and is continuing with
respect to the related MI Insurer, or (ii) to the extent that the MI Insurer has indicated it
will not pay the full amount of the claim. In the event that the MI Claim Payment Advance
equals the claimed amount on such MI Policy, then upon the deposit of such MI Claim
Payment Advance into the Collection Account the related Mortgage Loan shall be
considered a “Liquidated Mortgage Loan.”

(b) Clause (a)(vi) of Section 3.07(a) of the Pooling and Servicing Agreement is
hereby amended to read as follows:

(vi) to reimburse the Servicer or any Subservicer from Insurance Proceeds or
Liquidation Proceeds relating to a particular Mortgage Loan for amounts expended by
the Servicer or such Subservicer pursuant to Section 3.13, which amounts were
expended (x) in good faith in connection with the restoration of the related Mortgaged
Property which was damaged by the uninsured cause, (y) in connection with the
liquidation of such Mortgage Loan, or (z) with respect to an MI Claim Payment
Advance made by the Servicer with respect to such Mortgage Loan; provided, however,
that reimbursements pursuant to clause (z) may only be made from MI Insurance

R. 585
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Proceeds actually paid by the MI Insurer under the MI Policy related to such Mortgage
Loan;

(¢) The following definition of MI Claim Payment Advance is hereby added to
Appendix A to the Pooling and Servicing Agreement and the definitions of Liquidation
Proceeds, Nonrecoverable Advance, Realized Loss and Subsequent Recovery set forth in
Appendix A to the Pooling and Servicing Agreement are hereby amended to read as
follows:

“Liquidation Proceeds”: Proceeds (including Insurance Proceeds and any MI Claim
Payment Advance) received in connection with the liquidation of any Mortgage Loan or

related REO Property.
“MI Claim Payment Advance”: As defined in Section 3.13(a).

“Nonrecoverable Advance”: With respect to any Mortgage Loan:

(x) any Advance (other than an MI Claim Payment Advance) (i} which was
previously made or is proposed to be made by the Servicer; and (ii) which, in the good
faith judgment of the Servicer, will not or, in the case of a proposed Advance, would
not, be ultimately recoverable by the Servicer from Liquidation Proceeds, Repurchase
Price or future payments on such Mortgage Loan; and

(y) upon the final payment by the MI Insurer under an MI Policy for a Mortgage
Loan with respect to which the Servicer has made an MI Claim Payment Advance, the
amount, if any, by which an MI Claim Payment Advance made by the Servicer exceeds,
the amount actually received as MI Insurance Proceeds from the related MI Insurer on
account of the related claim; provided,

however that if an MI Insurer Insolvency Event occurs after the MI Claim Payment
Advance has been made by the Servicer and before the full amount thereof has been
reimbursed to the Servicer from the related MI Insurance Proceeds, then any
remaining, unreimbursed amount shall be considered a Nonrecoverable Advance as of
the date of the MI Insurer Insolvency Event; provided, further, however, thatif a
Nonrecoverable Advance has been reimbursed to the Servicer and the MI Insurer that
was subject to the MI Insurer Insolvency Event thereafter makes payment on account
of the applicable MI Policy, such payments shall be deemed Subsequent Recoveries.

R. 586
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“Realized Loss”: With respect to each Mortgage Loan (or REO Prop erty) as to which
a Cash Liquidation or REO Disposition has occurred, an amount (not less than zero) equal
to (i) the Principal Balance of the Mortgage Loan (or REO Property) as of the date of Cash
Liquidation or REO Disposition, plus (ii) interest (and REQ Imputed Interest, if any) at the
Net Mortgage Rate from the Due Date as to which interest was last paid or advanced to
Certificateholders up to the last day of the month in which the Cash Liquidation (or REO
Disposition) occurred on the Principal Balance of such Mortgage Loan (or REO Property)
outstanding during each Due Period that such interest was not paid or advanced, minus
(iii) Net Liquidation Proceeds (after giving effect to coverage provided by any MI Claim
Payment Advance and any MI Policy), if any, received with respect to such Cash
Liquidation (or REO Disposition), minus the portion thereof reimbursable to the Servicer
or any Subservicer with respect to related Advances or expenses as to which the Servicer or
Subservicer is entitled to reimbursement thereunder but which have not been previously
reimbursed, minus (iv) with respect to a Mortgage Loan on which a MI Claim Payment
Advance has been made, the amount, if any, by which the MI Claim Payment Advance
exceeds the related amount of MI Insurance Proceeds paid by the MI Insurer on account of
the related Mortgage Loan upon the final payment by such MI Insurer (including payments
made on or after the date on which such Mortgage Loan became a Liquidated Loan). With
respect to each Mortgage Loan which has become the subject of a Deficient Valuation, the
difference between the Principal Balance of the Mortgage Loan outstanding immediately
prior to such Deficient Valuation and the Principal Balance of the Mortgage Loan as
reduced by the Deficient Valuation. With respect to each Mortgage Loan which has become
the object of a Debt Service Reduction, the amount of such Debt Service Reduction.

“Subsequent Recovery”: With respect to any Mortgage Loan that had previously 3
been the subject of a Realized Loss, (a) any principal amount subsequently received in :
connection with such Mortgage Loan, plus (b) with respect to a Mortgage Loan on which a
MI Claim Payment Advance has been made, the amount, if any, by which the related
amount of MI Insurance Proceeds exceeds such MI Claim Payment Advance, plus (c) with
respect to a Nonrecoverable Advance relating to a MI Insurer Insolvency Event, the
amount, if any, by which the related MI Insurer subsequently pays in respect of such
Nonrecoverable Advance.

3. Condition to effectiveness. As a condition to the effectiveness of this
Amendment, an Opinion of Counsel satisfying the requirements of Section 12.01 of the
Agreement has been received by the Parties hereto.
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4. Effect of Amendment. This Amendment to the Agreement shall be effective
and the Agreement shall be deemed to be modified and amended in accordance herewith
on the Distribution Date on the date on which the Trustee receives an executed copy of this
Amendment. This Amendment, once effective, shall be effective as of the date first set forth
above. The respective rights, limitations, obligations, duties, liabilities and immunities of
the Company, the Seller, the Servicer, the Custodian and the Trustee shall hereafter be
determined, exercised and enforced subject in all respects to such modifications and
amendments, and all the terms and conditions of this Amendment shall be and be deemed
to be part of the terms and conditions of the Agreement for any and all purposes. The
Agreement, as amended hereby, is hereby ratified and confirmed in all respects.

5. The Agreement in Full Force and Effect as Amended. Except as specifically
amended hereby, all the terms and conditions of the Agreement shall remain in full force
and effect and, except as expressly provided herein, the effectiveness of this Amendment
shall not operate as, or constitute a waiver or modification of, any right, power or remedy
of any party to the Agreement. All references to the Agreement in any other document or
instrument shall be deemed to mean the Agreement as amended by this Amendment.

6. Counterparts. This Amendment may be executed by the Parties in several
counterparts, each of which shall be deemed to be an original and all of which shall
constitute together but one and the same agreement. This Amendment shall become
effective when counterparts hereof executed on behalf of such Party shall have been
received.

7. Governing Law. This Amendment shall be construed in accordance with and
governed by the laws of the State of New York applicable to agreements made and to be
performed therein.

IN WITNESS WHEREOF, the Seller, the Servicer, the Company, the Trustee and
the Custodian, have caused this Amendment to be duly executed by their officers thereunto
duly authorized, all as of the day and year first above written.

NOVASTAR MORTGAGE
FUNDING CORPORATION,

as Company

R. 588
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By: )
/s/ Matt Kaltenrieder

Name: Matt Kaltenrieder
Title: Vice President

NOVASTAR MORTGAGE, INC.,
as Servicer and as Seller

By:
/s/ Matt Kaltenrieder

Name: Matt Kaltenrieder
Title: Vice President

WACHOVIA BANK, NATIONAL
ASSOCIATION,
as Custodian

/s/ Sandy Berry

Name: Sandy Berry
Title: Vice President

JPMORGAN CHASE BANK,
NATIONAL ASSOCIATION
as Trustee

By:
/s/ Andrew M. Cooper

Name: Andrew M. Cooper
Title: Assistant Vice President

[Signature Page for Amendment No. 1 to the Pooling and Servicing Agreement]

Exhibit L
FORM OF ADVANCE FACILITY NOTICE
[date]

JPMorgan Chase Bank, National Association

R. 589
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4 New York Plaza, 6th Floor

New York, NY 10004-2477

Attention: Worldwide Securities Services/ Global Debt - NovaStar Series 2004-1

R. 590
Re: Pooling and Servicing Agreement, dated as of March 1, 2004, by and among

NovaStar Mortgage Funding Corporation (the “Company”), NovaStar Mortgage,
Inc., as seller and servicer (the “Seller” or “Servicer”), Wachovia Bank, National
Association, as custodian (the “Custodian”) and JPMorgan Chase Bank, National
Association (formerly known as JPMorgan Chase Bank), as trustee (the “Trustee”)
as amended by Amendment No. 1, dated as of August 1, 2005 (as amended, the
“Agreement”)

In accordance with Section 3.26(a) of the above-captioned Agreement, the
undersigned hereby notifies the Trustee of the following information:

(a) The Servicer has entered into an Advance Facility.

(b) The Advancing Person is | [

(@1 |, as the Servicer’s Assignee, has the right to make withdrawals from
the Collection Account subject to Section 3.26(b) of the Agreement to reimburse previously
unreimbursed Advances and/or Servicing Advances pursuant to Section 3.07 of the
Agreement.

[Remainder of Page Intentionally Left Blank]

Capitalized words and phrases used herein shall have the respective meanings
assigned to them in the above-captioned Agreement.

NOVASTAR MORTGAGE INC.

as Servicer

By:

Name:
Title:

[ ]

as Advancing Person

file:#1iC:{Usersfadmin/Documents/17569 Non Foreclosure/Defendats Checkmate/AMENDMENT NO. 1 TO THE POOLING AND SERVICING AGREEME. ..
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By:
Name:
Title:

The undersigned hereby acknowledges receipt of this notice pursuant to Section 3.26(a) of
the Agreement.

ACKNOWLEDGED AND AGREED:

JPMORGAN CHASE BANK, NATIONAL ASSOCIATION, not in its individual capacity but
solely as Trustee

By:

Name:
Title:

Exhibit M

FORM OF WRITTEN NOTICE TO THE TRUSTEE

JPMorgan Chase Bank, National Association

4 New York Plaza, 6th Floor

New York, NY 10004-2477

Attention: Worldwide Securities Services/ Global Debt - NovaStar Series 2004-1

Re: Pooling and Servicing Agreement, dated as of March 1, 2004, by and among
NovaStar Mortgage Funding Corporation (the “Company”), NovaStar Mortgage,
Inc., as seller and servicer (the “Seller” or “Servicer”), Wachovia Bank, National
Association, as custodian (the “Custodian”) and JPMorgan Chase Bank, National
Association (formerly known as JPMorgan Chase Bank), as trustee (the “Trustee”)
as amended by Amendment No. 1, dated as of August 1, 2005 (as amended, the
“Agreement”)

In accordance with Section 3.26(a) and (b) of the above-captioned Agreement,
[name of Advancing Person] hereby notifies the Trustee that [name of Advancing Person]
has [purchased][funded][an Advance]/[a Servicing Advance] and is entitled to
reimbursement from the Trustee pursuant to the terms of the Advance Facility.

{a) The amount of the reimbursement owed is an amount equal to $] .
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(b) Section [__] of the Agreement permits this [Advance]/[Servicing Advance] to be

reimbursed.

(c) Section [__] of the Advance Facility entitles [name of Advancing Person] to
request reimbursement from the Trust, rather than from the Servicer.

(d) [name of Advancing Person]’s wire transfer instructions are as follows:

[insert wire transfer instructions]

(e) [Proof of Event of Default under the Advance Facility, if applicable.]
[Remainder of the Page Intentionally Left Blank]

Capitalized words and phrases used herein shall have the respective meanings
assigned to them in the above-captioned Agreement.

- ]
as Advancing Person
By:
Name:
Title:

ACKNOWLEDGED AND AGREED:

NOVASTAR MORTGAGE INC,,

as Servicer

By:

Name:

Title:

R. 592
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Exhibit D — Defendants’ Deeds of Distribution (September 2023)

Description: Certified Deeds of Distribution conveying title from the Estate of
Carl A. Nunally, Sr. to Defendants.

Authentication: Self-authenticating certified copies from Lexington County
Register of Deeds.

Admissibility: Establishes superior recorded title and chain of ownership
preceding Plaintiff’s defective assignment; relevant under S.C. Code Ann. § 30-7-

10.

Certification

All exhibits listed above are true and correct copies of original records, instruments, or sworn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing.

51
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
) f

COUNTY OF LEXINGTON ) DEED OF DISTRIBUTION
) (Real Property Only)

IN THE MATTER OF: ) NOT A WARRANTY DEED

CARL ALVIN NUNALLY, SR. )

(Decedent) ) CASE NUMBER' 2022633201253

The undersigned states as follows:

Decedent died on SEPTEMBER 4TH, 2021 ; znd probate of the Estate is being administered in
the Probate Court for LEXINGTON County, South Carolina, in File

#RA02 QA FSA201253

| was appointed Personal Representative (5} ch 28TH day of MARGH 2023.
Decedent owned reat property described as follows:
Tax Map Number:2734-01-003
Street/Property Address: 1750 Willow Creek Road, Columbia, SC 29210
Legal Description: Located: 1759 Wiilow Creek Drive Columbia, SC

Lat 34.066370 Long:-81.184940

ALL THAT CERTAIN PIECE, PARCEL, or lot of land, with the improvements thereon, situated,
lying and being in the County of Lexington, Stete of South Caraling, the sarme being shown and
designated as Lot No. 283, Block W on plat of Murraywood i by Heaner Engineering Co., dated
October 27,1972, revised July 1, 1975 and recorded in the Office of the RMC for Lexington
County in Plat Book 139-G at page 23; Also baing shown and delineated on a plat prepared for
Dana C. Frost and Terri L. Frost by Belter & Associates, Inc., dated 611411993 and recorded in
the Office of the RMC for Lexingtan County in Plat Book 262 at Page 070. Reference being
made to sald plat which is Incorporated herein by reference for a more accurate and complete
description ; all measurements being a little more or less.

This being identical property conveyed to the Mortgagors by Deed of Dana C. Frost and Teiri L.
Frost dated August 8, L994 and recorded simuftaneously herewith in Deed Bogk 5145 at Page

97. » v e e . . .
AR sl il (1T
This transfer is made pursuant to; 2023031779 EX: 21073 PG: 1408 - 1410 3 PGS
DEED QF DISTRIBUTION
Rec:$15.00 Cnty:S0.00  State: 50.00
X Decedent's Will September 6, 2023 02:28:15 pM ,-j—'r)u
Intestacy Statute: SCPC 62-2-103 FILED IN LEXINGTON COUNTY, sc it 4
Private Family Agreement: SCPC 62-3-912 I WERAANTWMAS Gt sy svs o 1 e ot g
: 2023033405 pk: 5539 -
Disclaimer by: DEED OF DISTRmfmzé:”i PG: 5539 - 5541 3pGs
Probate Court Order Issued on Rec:515.00  Cnty:$0.00 state: $0.00 .
Other: Septernber 27, 2023 11:10:36 AM .
FILED IN LEXINGTON COUNTY, SC e Q“M?’(
FORM #400ES (1/2016) Page 103

R. 594
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In accordance with the laws of the State of South Carolina, the Personal Representative(s)
does/do hereby release all of the Personal Representative's{s’) right, title and interest, including
statutory and/or testamentary powers, over the real property described to the beneficiaries
named below;

Name: TIMOTHY ALLEN NUNALLY Name: MARK ANTHONY NUNNALLY
Address: 4499 PERSIAN COURT Address. 5681 GRANE RIVER RD
SNELLVILLE GA 30078 COLLEGE PARK GA 30349

IN WITNESS WHEREOF the undersigned, as Personal Representative(s) of the above Estate,
has executed this Deed of Distribution, on this 30TH day of MAY, 2023 .

SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF:

Witness: { bg&g Ji éﬁmﬂﬁ ]

Print Name: _Céfﬂzgm&_’z”m&ﬁn_
Wltness /@ —
Print Name: E mﬂi ROZIVN=4

Estate of: CARL ALVIN NUNALLY, SR.
Signature of Personal Representative: MMM'E‘B&MQ* ee
Print Name: “Tirng l—?w Nunally

if applicable, Signature of Co-Persohal Representative:
Print Name:

FORM #400ES (1/2016) . Page 2 of 3

R. 595
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STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT

COUNTY OF LEXINGTON

l, (\ ,I’l{.\i' LPML 4—\' Pl)bt}ﬁj 2 . Notary Public, a notary for the State of South
Carolina do hereby certify that

{j-,\r:."\-l’\\/ l\[uhiA L/
as Personal Representative(s) of the EState of CARL ALVIN NUNALLY, SR., personally

appeared before me this day and acknowledged the due execution of the foregoing Deed of
Distribution,

Witness my hand and seal this the day of I 'M% 5&.‘5‘-"‘“ . 2028

gﬁ)ﬁ,bﬂ b Pl - é‘aﬁa[')m

liSig giure of Notary Punlie)

ﬁ}_n//em B/ )

(Print nama of Notary Public)
Notary Public for State of 5{}”’( wrAA0-

My Commission Expires: l,/ZvZ@,/ X0 X

FORM #4Q0ES (1/2016) Page 3 of 3
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Exhibit E — Affidavit of Acknowledgment and Acceptance (December 2023)

Description: Sworn affidavit acknowledging and accepting property conveyance
by the beneficiaries of the Estate.

Authentication: Properly notarized under Rule 902(8), SCRE.

Admissibility: Corroborates chain of title and bona fide possession under Rule

803(15), SCRE (statements in documents affecting an interest in property).

Certification

All exhibits listed above are true and correct copies of original records, instruments, or sworn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing.

52
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AFFIDAVIT OF ACKNOWLEDGEMENT
AND ACCEPTANCE OF DEED

We, Mark Anthony Nunnally and Timothy Alien Nunally the living men, in the capacity of Mark

Anthony Nunnally and Timothy Allen Nunally are recorded as thethe Grantee on the DEED for
the Real Property described as:

Located: : 1759 Willow Creek Drive Columbia, 5C

1at 34.066370  tong:-81.184940

ALL THAT CERTAIN PIECE, PARCEL, or lot of land, with the improvements thereon, situated, lying and being in
the County of Lexingtan, State of South Carolina, the same being shown and designated as Lot No. 283, Block
W on plat of Murraywood | by Heaner Engineering Co., dated October 27,1972, revised July 1, 1975 and
recorded in the Office of the RMC for Lexington County In Plat Book 139-G at page 23; Also being shown and
dellneated on a plat prepared for Dana C. Frost and Terri L. Frost by Befter & Associates, Inc., dated 611411993
and recorded in the Office of the RMC far Lexington County in Plat Book 262 at Page 070. Reference being

made to said plat which is incorporated herein by reference for a more accurate and complete description ; all
measurements being a little more or less,

This being identical property conveyed to the Mortgzgors by Deed of Dana C. Frost and Teirri L Frost dated
August 8, 1994 and recorded simultaneousty herewith in Deed Book 5145 at Page 97,

L]

The Real Property commonly known as 1759 Willow Creek Drive, Columbia, SC is on the
attached original Deed filed and recorded on August 10, 1994 which lacked our

acknowledgement and acceptance of said Deed.

Itis our free will, act, and deed, to acknowiedge on and for the public record of our acceptance

of the Deed in Fee- Simple and lawful ownership of the above described Real Property in Fee-
Simple as recorded in Dead Book 5145 at Page 97, Lexington County, South Carolina and the
lawful ownership of the Real Property under the terms of the Deed. Our acceptance of the Deed

and lawful ownership of the Real Property are under the terms of the Deed with all rights
reserved.

I

A

- 2023094522 BK: 21086 PG: 3245 - 3247 3 PGS
T4 AFFIDAVIT
R &. C E ' V E D Rec:$10.00 Cnty:$0.00 State: 50.00 °,
December 18, 2023 03-07:15 PM
DEC 1 8 13 FILED IN LEXINGTON COUNTY, SC Ira Q"‘"X

R. 598
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All of our other Real Property and interest attached to this Real Property are to be immediately

returned to us.

This our free will d, under our hand and seal;

Mark- Anthony; Nunnally Without Recourse
% U
Timothy- Allen; Nunaily Without Recourse

SYNWY

Thirg*Party Witness

R. 599



State of South Carolina,

County of ;ra‘r‘ﬁ el §S.

fosh :
On this / day of December 2023, before me the subscribers,
'Dwa\/ua CrY  personally appeared Mark- Anthony; Nunnally and Timothy-

Allen; Nunally, to me known to be the living men described in and who executed the foregoing
affidavit and acknowledged before me that they executed the same as their free will, act, and

deed. Wil

\\“

> 4.7
ND

N

o [P~
)

{signature of Notary Public)

Notary Public, State of South Carolina Stamp/ Seal

My commission expires: 10! 7 !:)DQ(‘,

R. 600



Exhibit F — Mortgage Securitization Audit Report

Description: Professional audit identifying REMIC violations and trust-closing-
date discrepancies for NovaStar Mortgage Funding Trust 2004-1.
Authentication: Affidavit of preparer under Rule 901(b)(1), SCRE; business-

records certification if necessary.

Admissibility: Expert summary under Rule 1006, SCRE, and Rule 702

(specialized knowledge assists trier of fact).

Certification

All exhibits listed above are true and correct copies of original records, instruments, or sworn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing.

53
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11/4425, 3:37 PM Form 424(b}(5)
424B5 1 d424b5.him FORM 424(B)(5)

Tableo n
Filed Pursuant to Rule 424(b)(5)

Registration No, 233-108264

Prospectus Supplement
(To prospectus dated March 3, 2004)

NovaStar Mortgage Funding Trust, Series 2004-1

NovaStar Mortgage, Inc. $1,727,250,100
Seller and Servicer
NovaStar Mortgage Funding Corporation NovaStar Home Equity Loan Assei- :
Company Backed Certificates, Series 2004-1 Gk
L
The certificates will be backed by a pool of residential mortgage loans, The pool contains both adjustable-rate mortgage Joans and fixed-rate mortgage loans, 3
The Cerfificates-

Interest and principal on each class of certificates is scheduled to be paid monthly on the 25th day of * .
the manth or, if such day is not a business day, the next succeeding business day. The first scheduled
distribution date is April 26, 2004,

Credit Enhancement-

The more senior classes of certificates will have the benefit of the subordination of the more
subordinated classes.

All classes of underwritten certificates will be supported by overcollateralization, which is available
to absorb losses.

2 et

At
T
A et

r

G et

Certain martgage loans are covered by mortgage insurance policies,
Excess cashflow will be available to absorb losses and maintain gvercollateralization.

Pre-Funding- .
The trust fund has a pre-funding feature. o
Inltlal Aggregate Price to Underwriting Pracceds to the 5 4
Offering Infrrmation Certificate Balance Pass-Through Rate Publie Discount Cuempany (1) ;f’ 7
—— B ————————— —— —_— 1
Class A- !
1A Certificates $ 405,000,000 LIBOR + 0.240% (1) 100% 0.2000% $ 404,190,000 4y
Class A-1B
Certificates 3 45,000,000 LIBOR + 0.330% (1) [00% 0.2000% $ 44910000
Class A-2 Certificates $ 400,000,000 LIBOR + 0.240% (1) 100% 0.2000% $ 399,200,000
Class A-
3A Certificates $ 243,000,000 LIBOR + 0.090% (1) 100% 0.1800% $ 242,562,600
Class A-
3B Certificates $ 359,500,000 LIBOR + 0.260% (1) 100% 0.2200% $ 358,709,100
Class M-1 Certificates § 42,875,000 LIBOR + 0.450% (1) 100% 0.3000% 2 42,746375
Class M-2 Certificates $ 52,500,000 LIBOR + 0.500% (1) 100% 0.3500% ¥ 52,316,250
Class M-3 Certificatcs § 30,625,600 LIBOR +0.550% (1) 100% 0.4000% $ 20,502,500
Class M4 Certificates $ 26,250,000 LIBOR +0.975% (1) 100% 0.4500% 3 26,[31875
Class M-5 Cextificates % 30,625,000 LIBOR +1.050% (1) 100% 0.5000% $ 30471875 .
Class M-6 Certificates $ 21,875,000 LIBOR +1.250% (1) 100% 0.5850% 3 21,747,031 | '
Class B-1 Certificates $ 26,250,000 LIBOR + 1.700% (1) 100% 0.7000% $ 26,006,250 °
Class B-2 Certificates $ 21,875,000 LIBOR + 1.800% (1) 100% 0.8000% $ 21,700,000 +3
Class B-3 Cetificates $ 21,875,000 LIBOR +2.950% (1) 100% 0.9000% s 21,678,125 3
Class P Certificates (3) 3 100 (4) N/A N/A N/A NA T
Total $1,727,250,100 $1,722,931,981

(1) Sukject to increase as described herein and subject to a related available funds cap rate deseribed herein and a maximum rate of 11%.

(2) Before deducting expenses, estimated to be $650,000.
{(3) Theclass P cenificates will not be purchased by the undenwriters. They will be transferred to an affiliate of the scller and servicer as partial consideration for the

sale of the mortgage loans to the company.
{4) The certificate balance for the class P certificates will be payable on the earlier of (i) the 35th distribution date and (ii) the distribution date on which the aggregate
certificate balances of the class A certificates are reduced to zero.
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or determined if this
prospectus supplement or the prespectus is truthful or complete, Any representation to the contrary is 2 criminal offense.
Wachovia Capital Markets, LLC, Greenwich Capital Markets, Inc., Deutsche Bank Securities Inc, and Morgan Stanley & Co. Incorporated as underwriters,
will offer the underwritten certificates only after the certificates have been issued, delivered to and accepted by the underwriters. The underwriters have the
right to refect any order. We expect to deliver the offered certificotes on or about March 11, 2004 ¢hrongh The Depository Trust Company and upon request
through Clearstream Banking Luxembourg or the Euroclear System, '

Wachovia Securities RBS Greenwich Capital :
R. 602 (Joint Lead Managers and Joint Book-Runners) '

et

i AN S
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— L
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Exhibit G — Certified Title Abstract and Recording History

Description: Chronological record of all filings affecting title to 1759 Willow
Creek Drive, Columbia, SC 29212.

Authentication: Certified by Lexington County Register of Deeds.
Admissibility: Self-authenticating under Rule 902(4), SCRE; relevant under § 30-

7-10 for determining priority of instruments.

54
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Exhibit G — Certified Title Abstract & Recording History

Property: 1759 Willow Creek Drive, Columbia, SC 29212

County: Lexington County, South Carolina

Source: Certified public records from the Lexington County Register of Deeds
Purpose: Demonstrates chronological record of filings affecting title and establishes
Defendants’ superior ownership under S.C. Code Ann. § 30-7-10.

Instr. No./ Date Instrument Tvoe Grantor / Key Remarks / Defects
Book—Page Recorded YP®  Grantee & Authorities

Allonge executed by

corporate strangers; chain
Carl A. Nunally
of endorsements
Promissory Note — NovaStar
— Jan 30 2004 ambiguous; violates UCC
with Allonge Home Mortgage,
§ 3-201 & UCC §3-204.

Inc.
Non-negotiable
instrument. (G-1)
One witness only;
defective
Carl A. & Frankie
acknowledgment under
Book 14468 Mortgage (Single- L. Nunally —
Mar 2004 S.C. Code Ann.§ 30-5-30
Pg? Witness Execution) NovaStar Home

and Lewis v. Lewis, 324
Mortgage, Inc.
8.C. 529 (1996); void ab

initio. (G-2)

55
R. 604




Instr. No. /
Book-Page

Book 21076

Pg 4337

Book 21073

Pg 1408

Book 21086

Date
Recorded

Jul 28 2023

Oct 3 2023

Sep 6 2023

Dec 18 2023

Grantor /
Grantee

Instrument Type
MERS (as

Nominee) —
Assignment of

Key Remarks / Defects
& Authorities

References non-existent
recording date (“Feb 28

2004” Saturday);

BONY as Trustee defective under S.C.

for NovaStar Trust Code Ann.§ 29-3-330

Mortgage

2004-1
Corrective MERS (as
Assignment of Nominee) —
Mortgage BONY Trustee

Estate — Mark
Deed of Distribution

Anthony &
(Estate of Carl A.

Timothy Allen
Nunally)

Nunally
Affidavit of Mark A. &
Acknowledgment  Timothy A,

56

R. 605

and S.C. Code Ann.§ 30-

7-10. (G-3)

Executed 19 years post-
closing in violation of
N.Y. EPTL § 7-2.4 and
26 U.S.C. § 860G(a)(4);

void ab initio. (G-4)

Transfers fee-simple title
to Defendants before
defective assignment;
superior priority under
S.C. Code Ann.§ 30-7-

10. (G-5)

Affirms acceptance and

ownership in fee simple;




Instr. No./ Date Grantor/ Key Remarks / Defects

T
Book-Page Recorded Instrament Type Grantee & Authorities
Pg 3245 and Acceptance of Nunally — Public recorded affidavit self-
Deed Record authenticating under Rule
902(8). (G-6)
57
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. DEED
{IKDIVIDUAL) —_—
A1 testleum
* GTATE OF SOUTH CARDLIMA ; : e Fawe 100 ik Pt 2000
COUNTY OF LEXINGTON ) e e

. mmumsﬁmmn ‘That DANE ¢, FROST AND TERRI

g FROET, (bexeinafter called.“Grantor*) for and. in considaratian

" ond Bundzed Thousand -‘h%nﬂ&f-mﬁ‘fﬁ’ﬁo “aos'gfmn;mﬁﬁi&

pald it and Dafore the meall ] sants, by CARL A.
HUNALLY AND FRANKIR L. NRIALLY of SOUTH CAROLINA (hersinaftar
. ¢called "Grantes®) in the State aforesaid (the receipt of which im
barcby wcknowladged,) has granted, bargained, sold and Telsassd,
and by thess Prasents does gzant bargain, sell amd relsase unto
tha Grantsa, bis heirs, succagsors, and sssigns: | -

4
, !

SER ATTACHED SCHEDULE "AY FOR LRUAL DESCRIPYION

THE/3734=01~00)

This being the same proparty ctnveyed to Grantors by deed recorded
in Dead Book 2590 page 144, -

. GRANTRE MAILIRG ADDRESS: 1789 Willow Craek Road, Columbia, 8C
. 29310

This convayance is made subject to aasensnts snd restrietions
of record and Otherwise auutl.__nq the proparty.

TOGRTHER with al) and singular the Rigats, Membaram,
Harsditarents and Appurtenanoss to ths Fresisass balonging, or in
anywise inoldent appartaining.

TO HAVE AND TO HOLD, all and singular the pramnises befors
:-ntianu unte the Grantes, his heirs succsasors and sasiyne
oTever. P :

- AND the Grantor dces hereby bind hinmself and his heirs to
varrant and forevar defend &1l and singular tha preaisas unto the
Grantes bhim heirs, succassora and sssigna, against hiuself and his

S " heirs, and against avery parscn whoascever wiully olaiming, or

to olaim the sawe, o any part theraot. '

Any rafarences in this fnstrument to the singular shall

. ingluda the plural, and vicas NOIRA. Any refersnce to ons gender
' the nsuter. Duch words of

&oﬂumc shall be applicsdls ay are required by the gendar of

0012861 Blka 5143 Ppr 0O0W?

ik

S R
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a"m WHERECF, the Grantor has hereunto set his hand ana - :
. 81gned, Nealed and Delivered
- in the'Presance of: ,

o J@hé’.

5 state oF _moren Caroling) -
“H

licomtu'or Caldwell . jl‘
. _'_'‘'"'—'—'3!'----»-«:»-.,T H

PERSONALLY ) {
being duly sworn, says that -
gn, seal and deliver tha
other ' witness whosa ai

sxscution tharasor, .

"~ SNORN to befors ma
+ Be08-94

NOTARY PUBLIC FoOR Notth Carolfipne
Ny coruisnton expian: BITogE
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3 11 shat certain piece, parcel sr lot of land, with shé | *F —

. :'npr.v:n:tl shereon, 'lﬂunto. lying and being in the Counky .| &

b3 of Leningtcn, Stats of Bouth Carolina, the sase bsing shawn | ! :

. and designated as Lot No, £33, Block W on plat ef Murraywesd G 2o

b - - I1 by Heaner Engineerinpg Co., dated Ocbaber 27, 1972, ' ‘ ;? i

" v revised July 1y 1973 and recerded in the Office of the' RNC -_-‘IE S ki

) for Lexingbon County in Plat Baok 139-G at page 83y plgs: -5 KN

baing shown and delineated oo a plat prepared for Daie (. Frost' . 9 sk
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R. 610 f

LOAN f: 03-A37223
MIN: 100080190020066015

P e ™

NOTE
JANUARY 30, 2004 CLEVELAND, ouzo | 3
[Date] [City] [State] itH

1759 WILLOW CREEK DRIVE, COLUMBIA, SC 29212 iy -
[Property Address] ) il

- e

Vo o

1. BORROWER'S PROMISE TO PAY
In return for a loan that | have received, | promise to pay U.S,  §121,500.00 (this amount is called "Principal”),
plus interest, to the order of the Lender. The Lender is NOVASTAR HOME MORTGAGE, INC., R CORPORATION.

1 will make all payments under this Note in the form of cash, check or money order,
| understand that the Lender may transfer this Note, The Lender or anyone who takes this Note by transfer and who
is entitled to recelve payments under this Note is called the “Note Helder.”

2. INTEREST ?.It_E
Interest will be charged on unpaid principal until the full amount of Principal has been paid. | will pay interest ata --;

yeariy rate of 6,990%. ' ‘
The interest rate required by this Section 2is the rate | will pay both before and after any default described in Section

6(B) of this Note.

3. PAYMENTS
(A) Tima and Place of Payments
| will pay principal and interest by making a payment every month.
| will make my monthly payment on the 1sT  day of each month beginning oh MARCH 1, 2004.
I will make these payments every month until Lhave paid all cfthe principal and interest and any other charges described
below that | may owe under this Note, Each monthly payment will be applied as of its scheduled due date and will be
applied to interest before Principal. If, on FEBRUARY 1, 2024, | still owe amounts under this Note, | will
pay those amounts in full on that date, which is called the "Maturity Date.”
| will make my monthly payments at ‘
P.O, BOX 808911 ‘ |
KANSAS CITY, MO 64184-8911 1
b

or at a different place if required by the Note Holder.
(B) Amount of Monthly Payments
My monthly payment will be in the amount of U.S. $941.26,

4. BORROWER'S RIGHT TO PREPAY

| have the right ta make payments of Principal at any time before they are due. A payment of Principal only is known
as a “Prepayment.” When | make a Prepayment, | will tell the Note Holder inwriting that am deing so. I may not designate
a payment as a Prepayment if | have not made all the monthly payments due under the Note.

| may make a full Prepayment or partial Prepayments without paying a Prepayment charge, The Note Holder will
use my Prepayments to reduce the amount of Principal that [ owe under this Note. Howaever, the Note Holder may apply
my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my Prepayment to
reduce the Principal amount of the Note, If | make a partial Prepayment, there will be no changes in the due date or in
the amount of my monthly payment unless the Note Holder agrees in writing to those changes.

5. LOAN CHARGES )

If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest g
ar other loan charges collected or ta be collected in connection with this loan exceed the permitted limits, then: {a} any . .
such [oan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit, and (b) any
. sums already collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose
to make this refund by reducing the Principal | owe under this Note or by making a direct payment to me. If a refund
reduces Principal, the reduction will be treated as a partial Prepayment,

6. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overdue Payments )

If the Note Holder has not received the full amount of any monthly payment by the end of 15  calendar
days after the date it is due, | will pay a late charge to the Note Holder. The amount of the charge will be 5,000% § o
of my overdue payment of principal and interest. | will pay this late charge promptly but only once on each late payment. . &




to be paid back by me for all ot its costs and expenses in enforcing this Note to the extent not prohibited by applicable
law, Those expenses include, for example, reasonable attorneys’ fees,

7. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be given
by delivering it or by mailing it by first elass mail to me at the Property Address above or at a different address if | give
the Note Holder a notice of my different address.

Any notice that must be given to the Note Holder under this Note will be given by delivering it ar by mailing it by first

class mail to the Note Holder at the address stated in Section 3{A) above or at a different address if | am given a notice |

of that different address,
8. OBLIGATIONS OF PERSONS UNDER THIS NOTE N

If more than one person signs this Note, each person is fully and personaliy obligated to keep all of the promises., . §
made n this Note, including the promise to pay the full amountowed. Any person who Is a guarantor, surety or endorser

of this Note is also obligated to do these things. Any perscn who takes over these obligations, including the obligations
of a guarantor, surety or endorser of this Note, is also ohligated to keep all of the promises made in this Note. The Note
Holder may enforce its rights under this Note against each person individually or against all of us together. This means
that any one of us may be required to pay all of the amounts owed under this Note.

9. WAIVERS

| and any other person who has ohligations under this Note waive the rights of Presentment and Notice of Dishonor.
“Presentment” means the right to require the Note Holder to demand payment of amounts due. “Notice of Dishonor”
means the right to require the Note Holder to give notice to other persons that amounts due have not been paid.

10. UNIFORM SECURED NOTE
This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given

to the Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the “Security Instrument”)}, dated the ;
same date as this Note, protecis the Note Helder from possible lasses which might result if | do not keep the promises -
which I make in this Note. That Security Instrument describes how and underwhat canditions | may be required to make i

immediate payment in full of all amounts | owe under this Note. Some of those condltions are described as follows:
I all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is nota
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent,
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this
option shall net be exercised by Lender if such exercise is prohibited by Applicable Law.
It Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide
a period of not less than 80 days from the date the notice is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security Instrument. It Borrower fails to pay these sums prior tothe

expiration of this period, Lender may invoke any remedies permitted by this Security Instrument without further
notice or demand on Borrower.

CARL A NURALLY

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED R
&‘ M (Seal)y . .
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E) Payment of Note Holder's Costs and Expenses +

1fthe Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right -
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ALLONGE

This Allonge is to be made a part of the Note:

Dated; January 30, 2004

Borrower: Carl A. Nunally

Property Address: 1759 Willow Creek Drive, Columbia, SC 29212
Original Lender: Novastar Home Mortgage, Inc., A Virginia Corporation
Loan #: 03-A37223

Loan Amount: $ 121,500.00

Interest Rate: 6.990 %

Maturity Date: February 1, 2024

Pay to the Order of:

Novastar Mortgage Inc., A Virginia Corporation
JPMorgan Chase Bank, as Trusteg™

Without Recourse:

Novastar Home Mortgage, Inc., A Virginia Corporation

SV

Shannon Skonieczka s
Assistant Secretary

* JPMorgan Chase Bank, as Trustes of the l:lovaStar
Mortgage Funding Trust, Series 2004-1, re!atsr::g"t?:he
NovaStar Home Enuitv Lowp prentRmated Porlh G

fapia- "N

R. 612




Loan # 0071322440

ALLONGE TO NOTE

This endorsement is a permanent part of the Note in the amount of $121,500.00.

NOTE DATE: 01/30/2004

BORROWER NAME: CARL A NUNALLY

PROPERTY: 1759 WILLOW CREEK DRIVE, COLUMBIA, SC 29212

PAY TO THE ORDER OF:

WITHOUT RECOURSE:

JPMORGAN CHASE BANK N.A. F/K/A JPMORGAN CHASE BANK, AS TRUSTEE OF
THE NOVASTAR MORTGAGE FUNDING TRUST, SERIES 2004-1 RELATING TO THE
NOVASTAR HOME EQUITY LOAN ASSET-BACKED CERTIFICATES SERIES 2004-1

i A

Signer: Kathy Tyler
Title: Vice President

R. 613
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,Rfteyr Recording Return To: Le:inaton County RUD Debra W, Gunter
NOVASTNLR MORTGAGE, INC. MDRTGABE Bk:Pp IB41:4

fec Feat$i6, B "8t Fep:$0.00

ATTH COLL!\TERE\L COIS‘I_‘I'ROL
‘6200 OEX TREE BLVD. 3RD FLOOR
CLEVELAND, OH 44131

This instrument was prepared by: ‘ ‘ &\GD‘S( \qu

Titla Order No.: NUNALLY
Escrow No.: NUNALLY
LOAN #: 03-A37223

[8pace Above This Line For Recording Data]
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DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11, 13, .1}
18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided in Section 16.
(A) “Seeurity Instrument” means this document, which is dated  JANUARY 30, 2004, together with
all Riders to this document.

(B) “Borrower” [s CARL A. NUNALLY AND FRANKIE L. NURALLY .

Borrower is the mortgagor under this Security Instrument.
(C) “MERS” is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting solely as
anominee for Lenderand Lender's successors and assigns. MERS Is the beneflclary under this Securlty Instrument. :
MERS is organized and existing under the laws of Delaware, and has an address and telephone number of P.O. Box ©
2028, Flint, Michigan 48501-2026, tel. (888) 679-MERS. '
(D) “Lender” is NOVASTAR HOME MORTGAGE, INC..

Lender is a CORPORATION, organized and existing under the laws of
THE STATE OF VIRGINIA. Lender's acddress is 104 ROBIN ROAD,
LEXINGTON, SC 29073.

Lender is the mortgagee under this Secutity Instrument.
(E) “Note” means the promissory note signed by Borrower and dated  JANUARY 30, 2004. The Note:
states that Borrower owes Lender *****+ONE HUNDRED TWENTY ONE THOUSAND FIVE HUNDRED AND NO/100 "
g gaepeppeer e TETT TSI TEEI L AL AL A L A L LS 0 LA L A A A Dollars (U_S‘ $121,500.00 ) 8
plus interest. Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later
than FEBRUARY 1, 2024.
(F) “Property” means the property that is described below under the heading “Transfer of Rights in the Property.”
(G) “Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under
the Note, and all sums due under this Security Instrument, plus interest,

(H) “Riders” means all Riders to this Security Instrument that are executed by Borrower, The following Riders are to be
exet':_q_t_g‘d. b_)f B.or_rowEr .[ch eck box as ,_agpﬂcabfe]: .

N L | o I SN B Y R |
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() “Gomrnunlt'y Assoclation Dues, Fees, and Assossments” means all dues, fees, assessments and other charges
that are imposed on Barrgwer or the Property by a condominium association, homeowners association or similar
organizaiion.

(K) “Electronlc Funds Transfer” means any transfer of funds, other than a transaction originated by check, draft, or
similar paperinstrument, which is initiated throlgh an electronic terminal, telephonic instrument, computer, or magnetic:- -
tape so as to arder, instruet, or authorize a financial institution to debit or credit an account. Such term includes, but iS;:‘J"
not limited to, point-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire ;.
transfers, and autamated clearinghouse transfers. L
L “Escrow ltems” means those items that are described in Section 3.
(M) “Mlscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by any L
third party (other than Insurance proceeds paid under the coverages described in Section 5) far; (i) damage to, or +
destruction of, the Property; (i) condemnation or other taking of all or any part of the Property; (i) conveyance in lieu
of condemnation; or (iv) misrepresentations of, ar omissions as to, the value and/or condition of the Property.

(N) “Mortgagse Insurance” means insurance protecting Lender against the honpayment of, or default on, the Loan,
(0) “Perladic Payment” means the regularly scheduled amount due for (i} principal and interest under the Note, plus
(i) any amounts under Section 3 of this Security Instrument.

(P) “RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its implementing "
regulation, Regulation X (24 C.F.R. Part 3500}, as they might be amended from time to time, or any additional or 7]
successar legislation or regulation that governs the same subject matter. As used in this Security Instrument, "RESPA" &
refers to all requirements and restrictions that are imposed in regard to a “federally related mortgage loan" even if the -
Loan does not qualify as a “federally related mortgage loan” under RESPA. i
(Q) “Successor In Interest of Borrower” means any party that has taken title to the Praperty, whether or not that party k.
has assumed Borrower's obligations under the Note and/or this Security Instrument. !

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures toLender: (i) the repaymentofthe Loan, and all renewals, extensions and modifications
ot the Note; and (i) the performance of Borrower's covenants and agreements under this Security Insttument and the Note.
For this purpose, Borrower does hereby montgage, grant and convey 1o MERS (solely as nominee for Lender and Lender’s
successors and assigns) and to the successors and assigns of MERS the following described property located in the
COUNTY . [Type of Recopding Jurisdiction] of LEXINGTON

{Narna of Recording Jurlsdiction]

SEE LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREQF. {STATE:

SOUTH CAROLINA, COUNTY: LEXINGTIOR) ‘

APN #: 002734-01-003

which currently has the address of 1759 WILLOW CREEK DRIVE, COLUMBIA,

[Street] [City] .

South Carolina 29212 (“Property Address"): 4
[Zip Code]

TO HAVE AND TO HOLD this property unto MERS (solely as nominee for Lender and Lender's successors and
assigns) and to the successors and assigns of MERS, forever, together with all the improvements now or hereafter;
erected an the property, and all easements, appurtenances, and fixtures now or hereafter a part of the property. All’
replacements and additions shall also be covered by thls Security Instrument. All of the foregoing is referred to in this 4
Security Instrument as the “Property.” Borrower understands and agrees that MERS holds only legaltitle tothe interests |
granted by Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS {as nominae for ¥

Lender and Lender’s successors and assigns) has the right: to exercise any or all of those interests, including, but not
mited to, the right tofereclose and sell the Property; and to take any action required of Lender including, but notlimited

to, releasing and canceling this Security Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the righttogrant . !
and convay the Property and thatthe Propertyis unencumbered, exceptforencumbrances of record. Borrowerwarrants
and will defend generally the title to the Property against all claims and demands, subjectto any encumbrances of record,.
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by Lender as paiiment under the Note or this Security Instrument is returned to Lender unpaid, Lender may require that
any or all subsequent payments due under the Note and this Security Instrument be made in one or more of the following
forms, as selected by Lender: (a) cash; (b) money order; (c) ceriified check, bank check, treasurer's check or cashier's '3
check, provided any such check is drawn upon an institution whose deposits are insured by a federal agency, .
instrumentality, or entity; or (d) Electronic Funds Transfer. "

Payments are deemed received by Lender when received at the location designated in the Note or at such cther, N
location as may be designated by Lender in accordance with the notice provisions in Section 15. Lender may return any f
payment or partfal payment if the payment or partia) payments are {nsufficient to bring the Loan current. Lender may
accept any payment of partial payment insufficient to bring the Loan current, without waiver of any tights hereunder or
prejudice to its rights to refuse such payment of partial payments in the future, but Lender is not obligated to apply such
paymenis at the time such payments are accepted. If each Periodic Payment is applied as of its scheduled due date,
then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes
payment to bring the Loan current. If Borrower does not do so within a reasonable period of time, Lender shali either
apply such funds or return them to Borrower. |fnotapplied earlier, such funds will be applied to the outstanding principal
balance under the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the
future against Lender shall relieve Borrower from making payments due under the Note and this Security Instrument
or performing the covenants and agreements secured by this Security Instrument.

2. Application of Payments or Proceeds. Exceptas otherwise desctibed in this Section 2, allpayments accepted
and applied by Lender shall be applied in the following order of priority: (8) interest due under the Note; {(b) principal
due under the Note; (c) amounts due under Section 3. Such payments shall be applied to each Pericdic Paymentin the. -3
order in which itbecame due, Any remaining amounts shall be applied first tolate charges, second to any otheramounts -3
due under this Security Instrument, and then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient amount
to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. if more than ° B
one Periodic Payment is outstanding, Lender may apply any payment received from Borrower to the repayment of the
Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that any excess exists after
the payment is applied to the full payment of cne or mare Periodic Payments, such excess may be applied to any late
charges due. Voluntary prepayments shall be applied firstto any prepayment charges and then asdescribed in the Note,

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Nole shall
not extend or postpene the due date, or change the amount, of the Periodic Payments.

3. Fundsfor Escrow ltems. Borrower shall pay to Lender on the day Periodic Payments are due under the Note,
until the Note is paid in full, a sum (the “Funds”) to provide for payment of amounts due for: {a) taxes and assessments
and other items which ¢an attain priority over this Security Instrument as a lien or encumbrance an the Property; (b}
leasehold payments or ground rents on the Property, if any; (c) premiums for any and allinsurance required by Lender
under Section 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by Borrower to Lender in lieu of
the payment of Mortgage Insurance premiums in accordance with the provisions of Section 10. These items are called
“Escrow Items.” Atorigination or atany time during the term of the Loan, Lender may require that Community Association
Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an 5‘
Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Secticn. Borrower i &
shall pay Lender the Funds for Escrow ltems unless Lender waives Borrower's obligation to pay the Funds for any or 4
all Eserow ltems. Lender may waive Barrower's obligation to pay to Lender Funds for any or all Escrow ltems atany time.
Any suchwaiver may only be In writing. In the event of such waiver, Borrowershall pay directly, when and where payable,
the amounts due for any Escrow ltems for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts avidencing such payment within such time period as Lender may reguire. Borrower's
obligation to make such payments and to provide receipts shall for all purposes be deemed to be a covenant and
agreement contained in this Security Instrument, as the phrase “ecovenant and agrsement” ig used in Section 9. If
Borrower is obligated to pay Escrow ltems directly, pursuant to a waiver, and Borrower fails to pay the amount due for ;
an Escrow ltem, Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be
obligated under Section 9 to repay to Lender any such ameunt. Lender may revoke the waiver as to any or al! Escrow |

ltems at any time by a hotice given in accordance with Section 15 and, upon such revocation, Borrower shall pay to’
Lender all Funds, and in such amounts, that are then required under this Section 3. :

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the Funds at-»
the time specified under RESPA, and (b) notto exceed the maximum amounta lender can require under RESPA. Lender
shail estimate the amount of Funds due on the basis of current data and reascnable estimates of expenditures of future
Escrow ltems or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or entity
(including Lender, if Lender is an institution whose depesits are so insured) or in any Federal Home Loan Bank. Lender
shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA. Lender shall not charge
Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying the Escrow ltems,
unless Lender pays Borrower intarest on the Funds and Applicabte Law permits Lender to make such a charge. Unless
an agreement is made in wtiting or Applicable Law requires interestto be paid on the Funds, Lendershallnotbe required &
to pay Borrower any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, thatinterest '
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Uporv payment in full of all sums secured by this Security Instrument, Lender shali promptly refund to Borrower any
Funds held by Lender, ; "
" 4. Charges; Uens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to the '
Property which can attain priority over this Security Instrument, leasehold payments or ground rents on the Property, i
i any, and Community Association Dues, Fees, and Assessments, ffany, Tothe extentthattheseitems are Escrow ltems, i
Borrower shall pay them in the manner provided in Section 3. o

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrowaer: (a)
agrees inwriting to the payment of the ohligation secured by the lien in a manner accéptable to Lender, but only so long
as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against enforcement of the
lien in, legal proceedings which in Lender's opinion operate to prevent the enforcement of the lien while those
proceedings are pending, but only until such proceedings are concluded; or (c) secures from the halder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. f Lender determines that any part
of the Property is subject to @ lien which can attain priority over this Security Instrument, Lender may give Borrower a
notice identifying the lien, Within 10 days of the date on which that notice is given, Berrower shall satisfy the lien or take
one or more of the actions sat forth above in this Secticn 4.

Lender may require Borrower to pay a one-time chargefor areal estate tax verification and/or reperting service used
by Lender in connection with this Loan. '

5. Property Insurance. Borrower shall keep the improvements now existing or hereatter erected on the Property .
insured against loss by fire, hazards included within the term “extended coverage,” and any other hazards including,
but not limited to, earthquakes and floods, for which Lender requires insurance. This insurance shall be maintained in
the amounts {including deductible levels) and for the periods that Lender requires. What Lender requires pursuant to
the preceding sentences can change during the term of the Loan. The insurance carrier providing the insurance shall
be chosen by Borrower subject to Lender's right to disapprove Borrower's choice, which right shall not be exercised
unreasonably, Lender may require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood
zone determination, certification and tracking services; or (b) a one-time charge for flood zone determination and
certification services and subsequent charges each time remappings or similar changes oceur which reasonably might
affect such determination or certification. Borrower shall also be respansible for the payment of any fees imposed by
the Federal Emergency Management Agency in connection with the review of any flood zone determination resulting .’
from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, at -
Lender’s option and Borrower's expense. Lender is under no obligation to purchase any particular type or amount of .3
coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower's equity in ¢
the Property, or the contents of the Property, against any risk, hazard or liability and might provide greater or lesser
coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage go obtained J
rmight significantly exceed the cost of insurance that Borrower could have obtained, Any amounts disbursed by Lender
underthis Section 5 shall become additional debt of Borrower secured by this Security Instrument. These amounts shall
bear interest at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrowsr requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to -
disapprove such policies, shall include a standard mortgage clause, and shall name Lender as martgagee and/or as
an additional loss payee. Lender shall have the right to haold the policies and renewal certlificates. If Lender requires,
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. If Borrower obtains any form
ofinsurance coverage, not otherwise required by Lender, for damage to, or destruction of, the Property, such policy shall
include a standard mortgage clause and shall name Lender as mortgagee and/for as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof
of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any insurance
proceeds, whether or not the underlying Insurance was required by Lender, shall be applied to restoration or repair of @
the Property, ifthe restoration or repair is economically feasible and Lender's security is not lessened. During such repair
and restoration period, Lender shall have the right to hold such insurance proceeds until Lender has had an opportunity :
toinspect such Property to ensure the work has been completed to Lender’s satisfaction, provided that such inspection -
shall be undertaken promptly. Lender may disburse proceeds for the repairs and restoration in a single payment orin
a series of progress payments as the work Is completed, Unless an agreement is made in writing or Applicable Law ;
requires Interest to be paid on such Insurance proceeds, Lender shall notbe requlred to pay Borrower any interest or
earnings on such proceeds, Fees for public adjusters, or other third parties, retained by Borrower shall not be paid out
of the Insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is not econamicaily
feasible or Lender's security would be [essened, the insurance proceeds shall be applied to the sums secured by this
Security Instrument, whether or not then due, with the excess, if any, paid to Borrower, Such insurance proceeds shall
be applied in the order provided for in Section 2,

If Borrower abandons the Property, Lender may file, negotiate and settle any available Insurance claim and related
matters. If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has offered to .,
settle a claim, then Lender may negotiate and settle the claim. The 30-day period will begin when the notice is given.,
In either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby assigns to Lender ‘('
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7. * Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy,
damage or [mpair the Property, allow the Praperty to deteriorate or commit waste on the Property. Whether or nol
Borrower'Is reslding in the Property, Borrower shall malntain the Property in order to prevent the Property from
deteriorating or decreasing In value due to its condition. Unless it is determined pursuant to Section 5 that repair of
restoration Is not economlically feasible, Borrower shall promptly repair the Property if damaged to avoid further
deterloration or damage. If Insurance or condemnation proceeds are paid in cannection with damage ta, or the taking
of, the Praoperty, Borrower shall be responsible for repairing or restoring the Property only if Lender has released
proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in
a series of progress payments as the work is completed. [fthe Insurance or condemnation proceeds are not sutficient
to repair or restore the Froperty, Borrower is not relieved of Borrower's obligation for the completion of such repair or
restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has reasonable cause,
Lender may Inspect the interiar of the Improvements on the Property. Lender shall give Borrower notice al the time of
or prior to such an interior Inspection specifying such reasonable cause, '

8. Borrower's Loan Application. Borrower shail be in default if, during the Loan application process, Borrower
or any persens cr entities acting at the direction of Borrower or with Borrower's knowledge or consent gave materially
false, misleading, or Inaccurate information or statements to Lender (orfailed to provide Lenderwith material information)
in connection with the Loan. Material representations include, but are not limited 1o, representations concerning
Botrower's occupancy of the Praperty as Borrower's principal residence.

9. Protection of Lender's Interest In the Property and Rights Under thls Securlty Instrument. If {a) Borrower
fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a legal proceeding lhat
might significantly affect Lender’s interest in the Property and/or rights under this Security Instrument (such as a
proceeding in bankruptey, prebate, for condemnation or forfeiture, for enforcement of a lien which may attain priority
overthis Security Instrument orto enforce laws orregulations), or (c) Borrower has abandoned lhe Property, then Lender
may do and pay for whatever is reasonable or appropriate to protect Lender's interestin the Property and rights under
this Security Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can inciude, butare notlimited to: (a) paying any sums secured by alien which has priority
over this Security Instrument; (b} appeating [n court; and (¢) paying reasonable attorneys’ fees to protect its interesl in
the Froperty and/or rights under this Security Instrument, including its secured position in a bankrupicy proceeding.
Securing the Property includes, but is not limited to, entering the Property to make repairs, change locks, replace or
board up doors and windows, drain water from pipes, eliminate building or other code violations or dangerous
condltions, and have uiilitles turned on or off, Although Lender may take action under this Section 9, Lender does not
have to do so and is not under any duty or obiigation lo do so. ltis agreed that Lender incurs no liability for not taking
any or all actions authorized under this Section 2.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured by this
Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be
payable, with such interest, upon notice from Lender to Borrower requesting payment.

It this Security Instrumentis on a leasehold, Borrower shall comply with all the provisions of the lease. Borrower shall
notsurrender the leasehold estate and interests herein conveyed or terminate or cancel the ground lease. Barrowershall |
not, without the express written consent of Lender, alter or amend the ground lease. I Borrower acqires fee title to the
Property, the leasehold and the fee tidle shall not merge unless Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, Borrower shall
pay the premiums required to maintaln the Mertgage Insurance In effect. If, for any reason, the Mortgage Insurance
coverage required by Lender ceases o be available from the mortgage insurer that previously provided suchinsurance
and Borrower was required to make separately designated payments toward the premiums for Morigage Insurance,
Botrower shail pay the premiums required to obtain coverage substantially equlvalent to the Morigage Insurance
previously in effect, at a cost substantially equivalent to the cost to Borrower of the Mortgage Insurance previously in
effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage
is not available, Borrower shall cantinue to pay to Lender the amount of the separately designated payments that were
due when the Insurance coverage ceased to be In effect. Lender will accept, use and retain these payments as a non-
refundabile loss reserve In lieu of Mortgage Insurance, Such loss reserve shall be non-refundable, notwithstanding lhe
fact that the Loan is ultimately paid in full, and Lender shall notbe required to pay Borrower any interest or earnings on
such loss reserve. Lender can no longer requlre loss reserve payments it Mortgage Insurance coverage (in the amount
and for the period that Lender requires} provided by an insurer selected by Lender again becomes available, is obtained, |
and Lender requires separately designated payments toward the premiums for Mortgage insurance. if Lender required
Mertgage Insurance as a canditlon of making the Loan and Borrower was required to make separately designated
payments toward the premlums for Mortgage Insurance, Borrower shail pay the premiums required to maintain
Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lendar's requirement for Mortgage
Insurance ends in accordance with any written agreement between Rarrowerand Lender providing for such termination
or until termination Is required by Applicable Law. NothingIn this Section 10 affecls Borrower's obligation to pay interest
at the rate provided In the Note.

Martorae Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may incur if
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" martgage Insurer's risk, or reducing losses. If such agreement provides that an affiliate of Lender takes a share of the
Insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is often termed “captive I,
reinsurance.” Further:

. (a) Any such agreements wlil not effect the amounts that Borrower has agreed to pay for Mortgage :
Insurance, or any other terms of the Loan. Such agreements will not Increass the amount Borrower wlll owe for
Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements wlll not affect the rights Borrowor has - If any - with respect to the Mortgage
Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may Include the right to
receive certaln disclosures, to request and obtaln cancellation of the Mortgaga Insurance, to have the Mortgage
Insurance terminated automatically, and/or to recelve a refund of any Mortgage Insurance premlums that were
unearned at the time of such cancellatlon or termination.

11. Asslgnment of Mlacellaneous Proceeds; Forfelture. All Miscellaneous Proceeds are hereby assigned to and
shali be paid to Lender.

if the Property Is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the Froperty,
if the restoration or repair is economically feasible and Lender's security is not lessened. During such repair and
restoration period, Lender shall have the rightto hald such Miscellaneaus Proceads until Lender has had an opportunity
to inspect such Property to ensure the work has been completed to Lender's satisfaction, provided that such inspection . ;
shall be undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement or in a series of
progress payments as thework s completed. Unless an agreementis made In writing or Applicable Law requires interast
to be pald on such Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on
such Miscellancous Proceeds. If the restoration or repair is not economically feasible or Lender's security would be
lessened, the Misceilaneous Proceeds shall be applied to the sums secured by this Security Instrument, whether or not
than due, with the excess, i any, paid to Borrower. Such Miscellaneous Proceeds shall be appliedin the crder provided
{or in Section 2.

in the eventofatotal taking, destruction, orloss in value of the Property, the Miscellaneous Preceeds shallbe applied
to the sums secured by this Security Instrument, whether or not then due, with the excess, If any, paid to Borrower.

Inthe event of a partial taking, destruction, orloss in value of the Property inwhich the fair market value of the Property
immadiately before the partiai taking, destruction, or loss in value is equal to or greater than the amount of the sums
secured by thls Security Instrument immediately before the partiai taking, destruction, orloss in value, unless Borrower
and Lender otherwise agres in writing, the sums secured by this Security Instrument shall be reduced by the amount
ofthe Miscallaneous Proceeds multiplied by the followlng fraction: {a) the total amount of the sums secured immediately
before the partial taking, destruction, or [oss In value divided by (b) the fair market value of the Property immediately |
before the partial taking, destruction, or loss In value. Any balance shall be paid 1o Borrower. _

In the event ofa partialtaking, destruction, orloss [n value of the Property In which thefairmarket value of the Property
immediately before the partlal taking, destruction, or loss in value is less than the amount of the sums secured
immediately bafore the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in
writing, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument whether or not
th.e sums are then due.

Ifthe Property is abandoned by Borrower, orif, after notice by Lenderto Borrower that the Opposing Party (as defined
in the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond to Lender within
30 days after the date the notice Is given, Lender is authorized to collect and apply the Miscellaneous Proceeds either
lo restoration or repair of the Property or to the sums secured by this Security Instrument, whether or not then due.
“Opposing Party” means the third party that owes Borrower Miscellaneous Proceeds or the party against whom
Barrower has a right of action in regard to Miscellaneous Proceeds.

Borrower shall be in defaultif any action or proceeding, whether civil or criminal, Is begun that, in Lender's judgment,
could result In forelture of the Property or other material Impairment of Lender’s interest in the Property or rights under
this Security Instrument. Borrower can cure such a default and, if acceleration has occurred, reinstate as provided in
Section 19, by causing the action or proceeding to be dismissed with a ruling that, in Lender's judgment, precludes
forfeitura of the Property or other material impairment of Lender's interest in the Property or rights under this Security
Instrument. The proceeds of any award or clalm for damages thatare attributable to the impairment of Lender's inlerest
in the Praperty are hereby asslgned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of tha Property shall be applied in the order
provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Walver. Extension of the time for payment or
modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any
Successor In Interest of Barrower shall not operate to release tha liability of Borrower or any Successars in interest of
Borrower. Lender shall not be required to commence proceedings against any Successor in Interest of Borrower orto -
refuse to extend time for payment or otherwise modify amortization of the sums secured by this Security Instrument by
reason of any demand made by the original Borrower or any Successars in Interest ot Borrower, Any forbearance by i
Lender In exerclsing any right or remedy. Including, without limitation, Lender's acceptance of payments from third

persons, entities or Successors in Interest of Borrower orin amounts less than the amount then due, shall notbe awaiver
of or preclude the exerclse of any right ar remedy. :
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under thls Security Instrument. Borrower shall not be released from Baorrower's obligations and liability under this
Security Instrument unless Lender agreas to such release In writing. The covenants and agreementls of this Security *
Instrumerit shall bind {except as provided In Section 20) and benefit the successors and assigns of Lender.
. 14. Loan Charges. Lendermay charge Borrowerfees far services performed In connection with Borrower's default, .14
for the purpose of pratecting Lender’s interest in the Property and rights under this Security Instrument, including, but !
notlimited to, attorneys' fees, property Inspection and valuation fees. Inregard to any other fees, the absence of express
authority In this Security Instrument to charge a specific fee to Borrower shall not be construed as a prohibition on the
charging of such fee. Lender may not charge fees that are expressly prohibited by this Security Instrument or by

Applicable Law.

Ifthe Loan Is subject to alaw which sets maximum loan charges, andthatlawis finally interpreted so thattheinterast
or other loan charges collected or to be collected in connection with the Loan exceed the permitted limits, then: (a)
any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b)
any sums already collected from Borrower which exceeded permitted limits will be refunded to Borrower. Lender may
choose to make this refund by reducing the principal owed under the Note or by making a direct paymentto Barrower.
It a refund reduces principal, the reduction will be treated as a partial prepayment without any prepayment charge
(whether or nota prepaymentcharge is provided for under the Note). Borrower's acceptance of any such refund made
by diract payment o Borrower will constitute a waiver of any right of action Borrower might have arising out of such
overcharge. .

15. Notlces. All notices given by Borrower or Lender in connection with this Security Instrument must be in writing. -
Any notice to BarrowerIn connection with this Security Instrument shall be deemeod to have been given to Borrower when
mailed by first class mail or when actually delivered to Borrower’s notice address if sentby other means. Notice to any
one Borrower shall constitute notice to all Borrowers unless Applicable Law expressly requires otherwise. The notice
address shall be the Property Address unless Borrower has designated a substitute notice address by notice to Lender.
Borrower shall promptly notify Lender of Borrower’s change of address. If Lender specifies a procedure fer reporting
Borrower's change of address, then Borrower shall only report a change of address through that specified procedure.
There may ba only one designated notice address under this Security insirument atany one time. Any notice to Lender
shall be given by delivering it or by mailing it by first class mail to Lender's address stated herein unless Lender has
designated another address by notice to Borrowar. Any hotice in cennection wilh this Security Instrument shall nol be
desmed to have been glven to Lender until actually received by Lender. ifany notice required by this Security Instrument
is also required under Applicable Law, the Applicable Law requirement will satisfy the corresponding requirement under
this Security Instrument. )

16. Governing Law; Severabliity; Rules of Constructlon. This Security Instrument shall be governed by tederal
law and the law of the Jurlsdiction In which the Property Is located. All rights and abligations contained in this Security |
Instrument ara subject to any requirements and limitations of Applicable Law. Applicable Law might explicitly or implicitly -
allow the parties to agree by contract or it might be silent, butsuch silence shall not be construed as a prohibition against
agreement by contract. In the event that any provision or clause of this Securily Instrument or lhe Note conflicts with
Applicable Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be given
eflfect without the conflicting provisian.

As used In this Security Instrument: {a) words of the masculine gender shallmean and include corresponding neutes
words or words of the feminine gender; (b) words In the singular shall mean and include the plural and vice versa; and
(c) the word “may” gives sole discretion without any obligation to take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Propetly or a Beneflclal Interast In Borrower. As used in this Section 18, “Interest in the
Property” means any legal or beneficial interest in the Property, including, but not limited to, those beneficial interests
transferred In a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent of which
is the transfer of tille by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a natural
person and a beneficlal Interest In Borrower is sold or transferred) without Lender's prior wiitten consent, Lender may |
require Immediate payment In full of all sums secured by this Security Instrument. However, this option shall not be
exerclsed by Lender it such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a period
of not less than 30 days from the date the notice is given in accordance with Section 15 within which Borrower must pay
all sums secured by this Security Instrument. [f Borrower fails to pay these sums prior to the expiration of this periad,
Lender may invoke any remedies permitted by this Security Instrument without further notice or demand on Barrower.

19. Borrower's Right to Relnstate After Acceleratlon. |f Borrower meets certain conditions, Borrower shall have
the right to have enforcement of this Security Instrument discantinued at any time ptior to the earliest of: (a) five days
before sale of the Property pursuant to Section 22 of this Security Instrument; (b) such other period as Applicable Law
might speclly for the termination of Borrower’s right to relnstate; or (c} entry of a judgment enforecing this Security
Instrument. Those conditions ara that Borrower: (a) pays Lender all sums which then would be due under this Security
instrument and the Note as if ne acceleration had occurred; {b) cures any default of any other covenants or agreements;
(c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys’,
fees, property [nspection and valuation tees, and other fees Incurred for the purpose of protecting Lender's interest in
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50. Sale of Nole; Change of Loan Servlcer; Notice of Grlevance. The Note or a partial interest in the Note
{together with this Security Instrument) can be sold oné or more times without prior notice to Borrower A sale might
resuit in & change In the entity (known as the “Loan Servicer") that collects Periodic Payments due under the Note and
thiz Security Instrument and performs other mortgage loan serviclng obligations under the Note, this Security
Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated to a sale of
the Note. If there Is a change of the Loan Servicer, Borrower will be given written notice of the change which wili state
the neme and address of the new Loan Senicer, the address to which payments should be made and any other

information RESPA requires In connection with a notice of transfer of servicing. i the Note is sold and thereafterthe Loan _ |

is serviced by a Loan Servicer otherthan the purchaser of the Note, the mortgage loan servicing obligations to Borrower
will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by the Note
purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Londer may commence, Join, or be joined to any judiclal action (as either an individual litigant
or the member of a class) that arises from the other party's actions pursuant to this Security instrument or thal alleges
that the other party has breached any provision of, or any duty owed by reason of, this Security Instrument, unlil such
Borrower or Lander has notified the other party {with such notice given in compliance with the requirements of Section
15) of such alleged breach and afforded the other party hereto a reasanable period afterthe giving of such notice to take
corrective actlon, }f Applicable Law provides a time period which must elapse before certain action cen he taken, thal
time perlod will be deemed to be reasonable for purpases of this paragraph. The notice of acceleration and apportunity
to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to Borrower pursuant to Section
18 shall be deemed o satisfy the notice and opportunity to take corrective action pravislons of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a) “Hazardous Substances” are those substances defined
as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following substances: gasoline,
kerasene, other flammable or toxic petroleum products, toxlc pesticldes and herbicides, volatile sclvents, materials
contalning asbestos orformaldehyde, and radioactive materials; (b) “Environmental Law” means federal laws and laws
of the jurisdiction where the Property is localed that relate to health, safety or environmental protection, (c}
“Environmental Cleanup” includes any response action, remedial action, or removal action, as defined in Environmental
Law; and {d} an “Environmental Condition” means a condition that can cause, contribute to, or otherwise trigger an
Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances,
or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not da, nor allow anyone else
todo, anything affecting the Praperty () thatis in viclation ofany Environmental Law, (b} which creates an Environmental
Condition, or {c) which, due to the presence, use, or release of a Hazardous Substance, creates a condition thal
adversely affects the value otthe Property. The preceding two sentences shall notapply to the presence, use, or storage
on the Property of smali quantities of Hazardous Substances that are generally recognized to be appropriate to normal
residential uses and to malntenance of the Property (including, but not limited to, hazardous substances in consumer
products). :

Borrower shall promptly give Lender written natice of (a) any investigation, claim, demand, [awsuit or other action
by any govemmental or regulatory agency or private party involving the Property and any Hazardous Substance or |
Environmental Law of which Borrower has actual knowledgs, (b} any Environmental Condition, including but not limited

to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, and {c) any condition
caused by the presence, use of release of a Hazardous Substance which adversely affects the value of the Property.
It Barrower learns, or Is notified by any govarnmental or regulatory authority, or any private party, that any removal or
other remadiation of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all

necessary remedial actlons in accordance with Environmental Law. Nothing herein shall create any obligation on Lender
for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lendér further covenant and agree as follows:
22. Acceleration: Remedles. Lender shall glve notlce to Borrower ptlorto acceleration following Borrower's
breach of any covenant or agreement In this Security Instrument {but not prlor to acceleration under Sectlon 18
unless Applicable Law provides otherwlse). The notlce shall speclfy: (a) the default; (b) the actlon required to
cure the default; {c) adate, notless than 30 daysfromthe date the notice Is glven to Borrower, by which the default
must be curad; and (d) that fallure to cure the default on or before the date speclfled In the notlce may resuli In

acceleration of the sums secured by this Securlty Instrument, foreclosure by Judiclal proceeding and sale of the .

Property. The notice shall further Inform Borrower ofthe righttoreinstate after acceleration and the rightto assert

In the foreclosure proceeding the non-exlstence of a default or any other defense of Borrower to acceloration
and foreclosure. If the defaultIs not cured on or befors the date specified In the notlce, Lander at Its optlon may

require Immediate payment In full of all sums secured by this Securlty Inatrumant without further demand and
may foreclose thla Socurlty Inatrument by judicial proceeding. Lender shall ba antltled to collect al! expenses
incurred in pursting the remedies provided In this Sectlon 22, Including, butnotlimlited to, reasonable attorneys’
fees and costs of tllle avidence, all of which shall be additional sums secured by this Security Instrument.

23. Relaase. Upon payment of all sums secured by this Security Instrument, this Security Instrument shall become
null and void. Lendat shall release thls Security Insirument. Borrower shall pay any recordation costs Lender may
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* APPRAISAL RIGHTS WHIGH MEANS THE HIGH BID AT THE JUDIGIAL FORECLOSURE SALE WILL BE APPLIED TO
THE DEBT REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAG ED PROPERTY. This waiver shail not apply ,{
so long as the Property is used as a dwelling place as defined in § 12-37-250 of the South Carclina Code of Laws. s

. 26. Future Advances. The lien of this Security Instrument shall secure the existing indebtedness under the Note '
and any futurs advances made under this Security Instrument up to 150% of the original principal amount of the Note . ;
plus interest thereon, attorneys’ fees and court costs. .

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security
instrument and in any Rider executed by Borrower and recorded with it.

Signed, sdaledtand deli@deﬂce of: .
\\ o &

. QX0

'\ﬁ.u\":l / ?&. L{\‘K} AL %’\ (Beal) .o

KIF L NUNALLY

State of S OLINA
County of A\ ?A U\Oﬂ
The_foregoing, instr ent was acknowledged before me this \\%h\w (date) . -
by W0 L. Re0eC ' ‘ -
: A

(name of person acknowledged).

A,

-

Signature of Person Taking Apkndwledgement'
. 1

M . " My commission expires: M‘ljog,
LouQe X 0 &4 | T {
uotnesSs '
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EXHIBIT A

All that certain piece, parcel or lot of land, with the improvements thereon,
situate, lying and being in the County of Lexington, State of South Carolina, the
same being shown and designated as Lot No. 283, Block W on a plat of Murraywood
IT by Heaner Engineering Co., dated October 27, 1972, revised July 1, 1975 and
recorded in the Office of the RMC for Lexington County in Plat Book 139-G at page
23. Also being shown on a plat prepared for Dane C. Frost and Terri L. Frost by
Belter & Bssociates, Inc., dated June 14, 1993 and recorded in Plat Book 262 at
page 70. Reference being made to said latter plat which is incorporated herein
for a more complete and accurate description; all measurements being a little
more or less.

This being the same property conveyed to Carl A. Nunally and Frankie L. Nunally

by deed of Dane C. Frost and Terri L. Frost dated August 8, 1994 and recorded in
Deed Book 5145 at page 97, Lexington County records.
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‘When Recorded Rern To:

PHH Mextgage

C/0 Naticowide Tifle Cleoring, LLC 2023026395  BX; 21067 PG: 4146 - 4146 1PGS
2100 Alt. 19 North MORTGAGE ASST

Palm Harbor, FL 34533 Rec: $10.00 Caty: $0.00  State: 5000 |

July 28, 2023 10:53:48 AM f-,-)mé-t‘ma/

FILED 1N LEXINGTON COLINTY, SC

ASSIGNMENT OF MORTGAGE

FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which ia hereby acknowledged, the
undensigned, MORTGAGE ELECTRONIC REGISTRATION SYSTRMS, INC. ("MERS'™), AS
MORTGAGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC,, ITS SUCCESSORS AND
ASSIGNS, (ASSIGNOR), (MERS Address: P.D, Box 2026, Fllot, Michigan 48501-2026) by thess presents
does convey, grent, #ssign, transfer and set aver the desaribed Mortgage togesher with all liens, and any rights due
o to beeome due thercon to THE BANK OF NEW YORK MELLON, FAJ/A THE BANK OF NEW YORK
AS SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, NA. AS TRUSTEE FOR NOVASTAR
MORTGAGE FUNDING TRUST, SERIES 2004.1, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2004-3, WHOSE ADDRESS IS C/O FHH MORTGAGE
CORPORATION, 5720 PREMIER PARK DRIVE, WEST PALM BEACH, FL 33407, ITS SUCCESSORS
AND ASSIGNS, (ASSIGNEE).

Said Mortgage dated O4/30/2004, made by CARL A. NUNALLY AND FRANKIE L. NUNALLY to
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS MORTGAGEE, AS NOMINEE
FOR NOVASTAR HOME MORTGAGE, INC,, ITS SUCCESSORS AND ASSIGNS and recorded
Q2/28/2004 in the Recorder or Registrer of Deeds of LEXINGTON County, South Careling in Book 984] and
Paged.

Dated this 28th day of July In the year 2023

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS™), AS MORTGAGEK, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC.,, ITS SUCCESSORS AND ASSIGNS

SUSAN HICKS
VICE PRESIDENT

All persops whose signatures appear above have qualified eothority to fign and have reviewed this document and

supparting documentation prior to signing.
ALAN BAKER ERACY ROGERS % é

WITNESS WITNESS

STATE OF FLORIDA

COUNTY OF PINELLAS

The foregoing instrument wes acknowledged before me by means of [X] physical presence or [ ] onlire
notarization on this 28th day of Tuly in the year 2023, by Susan Hicks as VICE PRESIDENT of MORTGACGE
ELECTRONIC REGISTRATION SYSTEMS, INC. ('MERS'), AS MORTGAGEE, AS NOMINEE FOR
NOVASTAR HOME MORTGAGE, INC, ITS SUCCESSOR3 AND ASSIGNS, who, as such VICE
PRESIDENT being antharized to do so, sxecuted the faregoing instrument for the purposes therein contzined.
Hessheibey is (are) personally known o me.

Document Prepared Byt Jennifer Zak/NTC, 2100 Alt, 19 North, Pzlm Harbor, FL 34583 (800)346-9152
Recording Requestsd By: PHH Mortgage, CAO0 Nationwide Title Clearing, LLC 2100 Alt, 19 North, Palm Harber,
FL 34683

PHHOZ 438520022 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS)
OCWEN-NVLER MIN 100080150020065015 MERS PHONE 1-888-679-6377 MERS Mailing Address: P.O.
Box 2026, Flint, MI 48501-2026 DOCR T282307-09:07:45 [C-1] EFRMSCI

HEEENUSAD (SN

*DORITe0322

2023025333 RECCRD 800K BK 21067 Pi3 4148 {LAST PAGE)
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When Recorded Return To:
PIHII Mortgape
C/O Nationwide Title Clearing, LLC
2100 AL 19 Nonth
Palm Harbor, FI. 34683
: : 4337- 1PGS
H ) Ousber 3, 2023 103I814AM o (0o
,AVke $ ALEDIN LEXNGTON COUNTY, SC vy
ASSIGNMENT OF MORTGA

CGRR.ECTI\'E ASSIGNMENT OF MORTGAGE: TO RRECT MORTGAGE RECORDIN
IEGEFEE.NCE. ORIGINAL ASSIGNMENT OF MORTGAGE RECORDED ON 07/18/2023 IN BK: 21067

FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby ac.knowl gcd. the
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.

MOR AGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC,, ITS SUCCESSORS AN'D

ASSIGNS, (A IGNOR), (MERS Address: P.0. Box 2026. Fiint, Ml 48301-2026) llmsc presents

does cmv:y,'frm transfer and zct over the deseril MongF wi al] llm. mdan rights duz or to
creon to F BANK OF NEW YORK MELLON, BANK OF YORK AS
SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, N.A. AS TRUSTEE FOR NOVASTAR
MORTGAGE FUNDING TRUST, SERIES 2004-1, NOVASTAR HOME EQUITY LOAN
ASSET-BACKED CERTIFICATES, SERIES 2004-1, WHOSE ADDRESS IS C/0 PHH MORTGAGE
CORPORATION, 5720 PREMIER PARK DRIVE, WEST PALM BEACH, F1. 33407, ITS SUCCESSORS
AND ASSIGNS, (ASSIGNEE),
Said Mcmgaiu daied 01/30/2004, made by CARL A, NUNALLY AND FRANKIE L, NUNALLY 1o
MORTG ELECTRONIC REG]SIRATION SYSTEMS, INC,, AS MORTGAG AS NGMINEE
FOR NOVASTAR HOME MORTGAGE, INC, ITS SUCCESSORS AND ASSIGNS and recorded
02/28/2004 in the Rmmd:r ot Registrar of Deeds of LEXINGTON Coucty, South Caroling in Book 9041 and
Dated on
MORTGAGE ELECTRONI REGISTRATION SYSTEMS, INC. ("MERS"), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC,, IS SUCCESSORS AND ASSIGNS

Slgned and Acknowledged
By in the Presence of;
Mackenzie Elchen
VICE PRESIDENT
All persons whose signatures appear abave have qualified
muthority to sign end have reviewed (his document and  Angela Favao ‘
supposting documentation prics to signing. Witness 1
Lauren Astle
Witnicss 2

STATEQFFLORIDA COUNTY OF PINELLAS

The [oregoing i nt knowledged before me by means of [X) physical presence or [ ] online
notarization ou%tm (MM/DD/FYYYY), by Mackenzic Eichen as VICE PRESIDENT

of MORTGAGE ONIC REGISTRATION SYSTEMS, INC. ('MERS"), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS, who, ts
such VICE PRESIDENT being authorized to do so, exccuted the fotegeing instrament for the purposes therein
cantaimeh, He/she/they [s (are) ly known A

s, JULIE MARTENS

3 0%: NOTARY PUBLIC
STATE OF FLORIDA

atary Public - STATE OF FLORIDA COMM HH 243030

Comamission expires: 05/22/2026 EXPIRES: MAY 22, 2028

?ffﬁ?&g'g Requested By: PHH Mongage, C/0 Nationwide Title Clearing, LLC 2100 Ak. 19 North, Palm Harbor,
PHEO2 438983506 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC, (MERS

)
OCWEN-NVLER (RN) MIN 100080190020066015 MERS PIIONE 1-888-679-6377 MERS Mailing Address:
P.G. Box 2026, Flint, MI 48501-2026 DOCR T142309-04:00:20 [C-1] FRMSCI
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Ke.i {‘QCOF& Yo A Trustee TivYle

STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
) ¢
COUNTY OF LEXINGTON ) DEED OF DISTRIBUTION
) (Real Preperty Only)
IN THE MATTER OF: ) NOT A WARRANTY DEED
CARL ALVIN NUNALLY, SR. )
(Decedent} ) CASE NUMBER: 2022583201253

The undersigned states as follows:

Decedent died on SEPTEMBER 4TH, 2021 ; and probate of the Estate is being administered in
the Probate Court for LEXINGTON County, South Caralina, in File
# o\ .

| was appointed Personal Representative (s) et 28TH day of MARCH 2023.
Decedent owned real property described as follows:

Tax Map Number:2734-01-003
Street/Property Address: 1759 [Villow Creek Road, Columbia, SC 29210
Legal Descrip®&Q; Located: 1759 Willow Creek Drive Columbia, SC

La 34.066_3_7‘0 Long:-81.184940

Lexington, State of South Caralina, the same being shown and
k W on plat of Murraywood Il by Heaner Engineering Co., dated

unty in Plat Book 139-G at page 23; Also being shown and delineated on a plat prepared for
Dana C. Frost and Terr L. Frost by Belter & Associates, Inc., dated 611411993 and recorded in
the Office of the RMC for Lexington County in Plat Book 262 at Page 070. Reference being

This beinm Paye ®agors by Deed of Daﬁa C. Frost and Teirsi L.
Frost dately AQest g gimultantpusly herewith in Deed Book 5145 at Page
97. . Ny
llfﬂ]lﬂlﬂﬂllllﬂﬂﬂl!ﬂﬁﬂlﬂfﬂﬂlﬂllﬂﬁﬂlﬂﬂlﬂ! A
BK: 21073 PG: 1408 - 1410 39GS

DEED OF DISI'RIBUT?ON
Rec:$15.00 Cnty:50.00 State: $0. l:IU

September 6, 2023 02:29:15 PV - C :
FILED IN LEXINGTON COUNTY, SC ! X

T T NN R D R R 1 LLEN (R i+ ] e
2023034409 BK: 21075 PG: 5539-.5541 3 PGS
DEED OF DISTRIBUTION

Rec:$15.00 Cnty:$0.00 State: $0, o0,
September 27, 2023 11:10:36 AM
FILED IN LEXINGTON COUNTY, s¢ T Q“‘"’;(

FORM #400ES (1/ Page 1¢f 3
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In accordance with the laws of the State of South Carolina, the Personal Representative(s)
does/do hereby release all of the Personal Representative’s(s') right, title and interest, including
statutory and/or testamentary powers, over the real property described to the beneficiaries

named below:

Name: TIMOTHY ALLEN NUNALLY Name: MARK ANTHONY NUNNALLY
Address; 4499 PERSIAN COURT Address: 5681 GRANE RIVER RD
SNELLVILLE GA 30078 COLLEGE PARK GA 30349

IN WITNESS WHEREOF the undersigned, as Personal Representative(s) of the above Estate,
has executed this Deed of Distribution, on this 30TH day of MAY, 2023 .

SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF:
Witness: f hyiedg & QG&)&«ZZ
Print Name: . LT

Witness ‘% é{_@ L

Print Name: R=seuel F L. 4208 153N

Estate of: CARL ALVIN NUNALLY, SR.

Signature of Personal Representative: _&MMM%—_Q_BB&% enws+ee
Print Name: Timpthy Nunally

If applicable, Signature of Co-Persohal Representative:

Print Name:

FORM #400ES (1/2016) Page 2 of 3
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STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT

)
COUNTY OF LEXINGTON

I, \_/\ IW lepe. “' 'ﬁ}bm‘}n’) » Notary Public, a notary for the State of South

Carolina do hereby certify that
"ﬁapus-\-\f\\/ Aonia tty

as Personal Representative(s) of the EState of CARL ALVIN NUNALLY, SR., personally

appeared before me this day and acknowledged the due execution of the foregoing Deed of

Distribution,

Witness my hand and seal this the day of ™ 203 -
P T
é. ot B Bl - Reag

ASEQ 3ture of Notary Punlic}
Loty 50555

(Print name of Ngtary Public)
Notary Public for State of gb“’l ﬁw’&’(ﬁ/;&

My Commission Expires: JZZ_?QZ X0

FORM #400ES (1/2016) Paga 3of 3
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AFFIDAVIT OF ACKNOWLEDGEMENT
AND ACCEPTANCE OF DEED

We, Mark Anthony Nunnally and Timothy Allen Nunally the living men, in the capacity of Mark
Anthony Nunnally and Timothy Allen Nunally are recorded as #he-the Grantee on the DEED for
the Real Property described as:

Located: : 1759 Wiltow Creek Drive Columbia, 5C
Lat 34,066370 Long:-81.184940

ALL THAT CERTAIN PIECE, PARCEL, or lot of land, with the Improvements thereon, situated, lying and being in
the County of Lexington, State of South Carolina, the same being shown and designated as Lot No. 283, Block
W on plat of Murraywood 1l by Heaner Engineering Co., dated October 27,1972, revised July 1, 1975 and
recorded in the Office of the RMC far Lexingtan County in Plat Book 139-G at page 23; Also being shown and
delineated on a plat prepared for Dana C. Frost and Terri L. Frost by Belter & Associates, Inc., dated 611411593
and recorded in the Office of the RMC far Lexington County in Plat Book 262 at Page 070. Reference being
made to said plat which is incorporated herein by reference for a more accurate and complete description ; all
measurements being a little more or less.

This being identical property conveyed to the Mortgzgors by Deed of Dana C. Frost and Teirri L. Frost dated
August 8, 1994 and recorded simultaneously herewith in Deed Book 5145 at Page 97.

k3

The Real Property commonly known as 1759 Willow Creek Drive, Columbia, SCis on the
attached original Deed filed and recorded on August 10, 1994 which lacked our

acknowledgement and acceptance of said Deed.

It is our free will, act, and deed, to acknowledge on and for the public record of our accebtance
of the Deed in Fee- Simple and lawful ownership of the above described Real Property in Fee-
Simple as recorded in Deed Book 5145 at Page 97, Lexington County, South Carolina and the
lawful ownership of the Real Property under the terms of the Deed. Our acceptance of the Deed

and lawful ownership of the Real Property are under the terms of the Deed with all rights

reserved,
lII[llINIIlI[llIHIIIl]IIﬂlHHlIHEIII|lllIlllHlll[[EIII
2023044622 BX: 21086 PG: 3245 - 3247
RECEIVED Rii‘%ﬁ'& Cnty: $0.00 St:atne 0.0
DEC 1 8 2023 Eiﬁnme{zﬁnﬁuagooguﬁ.sc e “""’j/
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All of our other Real Property and interest attached to this Real Property are to be immediately

returned to us.

This our free will d, under our hand and seal;

Mark- Anthony; Nunnally Without Recourse

N sl .

Timothy- Allen; Nunally Without Recourse
__%é } Q&pg\

Third‘Party Witness

R. 630




State of South Carolina,

County of zEACgét"eloa ss.

b .
On this / day of December 2023, before me the subscribers,
_D W\ ¢y _ personally appeared Mark- Anthony; Nunn

wn to be the living men described in and who executed th

ally and Timothy-

e foregoing

Allen; Nunally, to me kno

re me that they executed the same as their free will, act, and

affidavit and acknowledged befo

deed.

@Mx; o LIS
v ®)

(signature of Notary Public)

Notary Public, State of South Carolina

My commission expires: [ 0! 7] ! 203

R. 631
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Certification Statement

The foregoing abstract is a true and correct chronological summary compiled from certified
public records of the Lexington County Register of Deeds. True and correct certified copies of
each referenced instrument are attached as Exhibits G-1 through G-6. These records are self-

authenticating under Rule 902(4), South Carolina Rules of Evidence,

404-980-4488 -
markanunnally@gmail.com

Timothy—AllEﬂV unnally —D&

Co-Defendant

Date: } 10, 20

10

Certification

All exhibits listed above are true and correct copies of original records, instruments, or sworn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing,

58

R. 633




Exhibit H — Affidavit of Fiduciary Proof and Trustee Non-Performance

Description: Affidavit from Defendants summariziﬁg Plaintiff’s failure to produce
required trust documents, custodial receipts, and fiduciary accounting.
Authentication: Sworn affidavit under Rule 902(8), SCRE.

Admissibility: Admissible as affidavit evidence under Rule 56(¢e), SCRCP,

supporting lack of standing and breach of fiduciary duty.

Certificatlon

All exhibits listed above are true and correct copies of ariginal records, instruments, or sworn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing.

59
R. 634




EXHIBIT H

AFFIDAVIT OF FIDUCIARY PROOF AND TRUSTEE NON-PERFORMANCE

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
IN THE COURT OF COMMON PLEAS

Case Nos. 2024-CP-32-01094 / 2025-CP-32-0521

I, Mark-Anthony Nunnally, being duly sworn, depose and state as follows:
1. Affiant Identity and Standing.
2. I ama Defendant in the above-captioned case and a recorded owner of the real property
located at 1759 Willow Creek Drive, Columbia, South Carolina 29212, I am also a
beneficiary of the Estate of Carl A. Nunally, Sr. I make this affidavit of my own

personal knowledge.

3. Trustee’s Fiduciary Obligations.
The Plaintiff, The Bank of New York Mellon, as Trustee for NovaStar Mortgage Funding
Trust, Series 2004-1, is obligated to maintain, and upon request produce, fiduciary records

establishing lawful authority to act as trustee, including;:

a. the executed Pooling & Servicing Agreement (PSA);
b. the Mortgage Loan Schedule identifying the subject loan;
c. custodial delivery receipts showing actual transfer of the note and mortgage; and

d. any servicing or sub-servicing agreements,

R. 635




These documents are required under S.C. Code Ann. §§ 62-7-801 and 62-7-813, and under

N.Y. EPTL § 7-2.4, which renders acts in contravention of the trust terms void.

4. Non-Performance and Failure of Proof.
Despite multiple requests and court opportunities, Plaintiff has failed to produce any of the
above-referenced fiduciary records. No executed PSA, no custodial receipts, and no mortgage
loan schedule identifying the subject note bave been furnished. Plaintiff has likewise failed to

establish compliance with 26 U.S.C. § 860G(a)4) (REMIC timing requirements).

5. Resulting Legal Effect.

Plaintiff’s failure to perform its statutory trustee duties and to demonstrate lawful possession of
the note or mortgage destroys standing to foreclose or to claim any beneficial interest in the
subject property. Any purported assignment or enforcement action undertaken by Plaintiff is

therefore void ab initio under N.Y. EPTL § 7-2.4 and unenforceable under South Carolina law.

Further Affiant sayeth naught.

Mark-Antho

Defendant / Beneficiary

| subscribed before me this _} 1** day of M)\@,ﬂmﬁ , 2025.

Notary Public for South Carolina \\'5;;\“"”3:,,

Ry woT,
35 it s

3
¢

x =
= )
Z B, JBLIG

"
N/

S L R PPET LN
> o .,
o Q\)?\"O\*wss"o;p’-
1
’/

My Commission Expires: /z) %/ / ?/ %’2"72. o F 2 e
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Certification

All exhibits listed above are true and correct copies of original records, instruments, or sworn
affidavits in Defendants’ possession or obtainable from public repositories. Each exhibit is
offered for the limited purposes stated and may be supplemented by certified originals at
hearing. '

R. 637




Exhibit I — Certified Mail Receipts and Service Proofs

Description: Mailing receipts showing proper service of pleadings and motions

upon Plaintiff’s counsel.
Authentication: Seif-authenticating business records.

Admissibility: Demonstrates procedural compliance under Rule 5(b), SCRCP.

12 .

Certification

All exhibits listed above are true and correct copies of original records, instruments, or swarn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified originals at hearing.

60

R. 638




Exhibit J — Defendants’ Verified Affidavit of Damages

Description: Sworn statement of damages for wrongful foreclosure, slander of
title, and punitive claims.

Authentication: Sworn before notary; Rule 902(8), SCRE.

Admissibility: Supporting affidavit under Rule 56(e), SCRCP; relevant to

damages phase if summary judgment granted on liability.

13

Certification

All exhibits listed above are true and correct copies of original records, instruments, or sworn affidavits in
Defendants’ possession or obtainable from public repositories. Each exhibit is offered for the limited purposes
stated and may be supplemented by certified ariginals at hearing.

61
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

IN THE COURT OF COMMON PLEAS
Case Nos. 2024-CP-32-01094 / 2025-CP-32-0521

MARK-ANTHONY NUNNALLY and TIMOTHY-ALLEN NUNALLY,
Defendants,

V.

THE BANK OF NEW YORK MELLON, f/k/a The Bank of New York, as Successor in Interest
to JP Morgan Chase Bank, N.A., as Trustee for NovaStar Mortgage Funding Trust, Series 2004-

1,

Plaintiff,

EXHIBIT J-1

VERIFIED AFFIDAVIT OF DAMAGES

I, Mark-Anthony Nunnally, being duly sworn, depose and state as follows:

L.

Affiant Identity and Standing.

I'am a Defendant in the above-captioned case and a recorded owner of the real property
located at 1759 Willow Creek Drive, Columbia, South Carolina 29212. I make this
affidavit in support of Defendants' Motion for Summary Judgment and request for

damages.

Background and Wrongful Conduct.
The Plaintiff, The Bank of New York Mellon, initiated foreclosure proceedings without
lawful authority, relying on void instruments and defective assignments. Plaintiff's

actions were undertaken willfully and recklessly, resulting in financial harm, reputational

damage, and emotional distress.

Itemized Damages.

The following amounts represent my good-faith estimates based on available records and

R. 640
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current valuations. I reserve the right to supplement or adjust these figures upon completion of

discovery or at the damages hearing,

Legal and filing costs: $
Property equity loss: $
Title and document correction costs: $
Emotional distress and loss of enjoyment of property: $
Travel, postage, and administrative expenses: $
Other special damages: $
Total Actual Damages: $
This total represents a good-faith estimate of actual damages subject to verification and
adjustment af the evidentiary hearing.

o o o O Q 0

4. Punitive Damages.

Plaintiff's conduct constitutes willful, wanton, and reckless disregard for Defendants'
rights, warranting punitive damages under S.C. Code Ann. § 15-32-520 and Lister v.
NationsBank of Delaware, N.A.,329 S.C. 133,494 8.E.2d 449 (Ct. App. 1997). The
amount of punitive damages should be determined at a separate evidentiary hearing

following a finding of liability.

5. Verification.
I verify that the foregoing statements are true and correct to the best of my knowledge

and belief.

sayeth naught.

7\
Odate-Anthony Nummslly

Defendant / Property Owner

Swom to and subscribed before me this St day of A wember |, 2025.

S Waitirs

Notary Public for South Carolina
My Commission Expires: _ ()3 l 3] 2037

KEVIN WAITERS

Notary Public - State of Georgla
i Gwinnett County A
4 My Commission Expires Mar 13, 2027 &

o
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-EXHIBIT J-2
VERIFIED AFFIDAVIT OF DAMAGES
I, Timothy-Allen Nunally, being duly sworn, depose and state as follows:
1. Affiant Identity and Standing,
I am a Defendant in the above-captioned case, the duly appointed Personal
Representative of the Estate of Carl A. Nunally, Sr., and a recorded co-owner of the

property located at 1759 Willow Creek Drive, Columbia, South Carolina 292[2.

2. Background and Wrongful Conduct.
The Plaintiff, The Bank of New York Mellon, acting as Trustee for the NovaStar
Mortgage Funding Trust, Series 2004-1, initiated a foreclosure action predicated on void
instruments and defective assignments executed long after the Trust's closing date. Such

conduct has directly caused injury to the Estate and to me individually.

3. Itemized Damages.
The following amounts represent my good-faith estimates based on available records and
current valuations. I reserve the right to supplement or adjust these figures upon'bompletion of

discovery or at the damages hearing.

Legal and court-related costs: §
Loss of property equity or value: $
Costs to correct title and record documents: $
Emotional distress and reputational harm: $
Administrative and estate-related expenses: $
Other special damages: $
Total Actual Damages: $
This total represents a good-faith estimate of actual damages subject to verification and
adjustment at the evidentiary hearing.

Q

c O O o 0

R. 642




o}
4, Punitive Damages.

Plaintiff's actions were willful, wanton, and reckless, violating its fiduciary obligations
under S.C. Code Ann. § 62-7-801 et scq. and Lister v. NationsBank. Punitive damages

should be assessed at a separate hearing to deter similar misconduct.

5. Vertfication.

I verify that the foregoing statements are true and correct to the best of my knowledge

and belief.

Further Affiant sayeth naught.

Nuiondy Yl

Tunothy-Awen Nunally
Personal Representative of the Estatc of Carl A. Nunally, Sr.

Swom to and subscribed before me this Gy day of _ Vovb mber 2025,

Notary Public for Seuth-Garelina- S<ora i
My Commission Expires: )3 113/103]
g I

KEVIN WAITERS

Notary Public - State of Georgla P
Gwinnett County P

A My Commission Expfres Mar 13, 2027 3

o D r
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CERTIFICATE OF SERVICE
I hereby certify that I served a true and correct copy of the foregoing Amended Defendants’

Motion for Summary Judgment (Incorporating Fiduciary Proof and Standing Addendum)
by depositing same in the United States Mail, with adequate postage affixed, via USPS Certified

Mail / Return Receipt Requested, addressed as follows:

Chad Burgess, Esq.

Brock & Scott, PLLC

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Attorney for Plamntiff

This the day of _LJM_‘MZ(DS.

FILED AS AMENDED MOTION FOR SUMMARY JUDGMENT by:

K Nunnally: Mark-Anthony

v

Nunally: Timothy-Allen

Pro Se Defendants

62
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS WY o s
COUNTY OF LEXINGTON TUERVY AL PR L pg

The Bank of New York Mellon, et al., ,
Plaintiffs,

V.

Nunnally: Mark-Anthony and Nunally: Timothy Allen
Defendants.

Case No. 2025-CP-32-1094

DEFENDANTS’ MOTION FOR TEMPORARY RELIEF TO SUSPEND DELINQUENT TAX
SALE ACTION AND TO REQUIRE 4% ASSESSMENT RATE UNDER PROTEST PENDING
LITIGATION

Defendants submit this Motion for targeted temporary relief concerning the Delinquent Tax Sale
Notice dated March 17, 2025 against 1759 Willow Creek Dr., Columbia, SC 29212 (TMS

002734-01-003).

Defendants request:

1. Atemporary suspension of all tax-sale activity, including the scheduled December 8,
2025 sale;

2. An order requiring the County to accept payment at the lawful 4% assessment rate,

applicable to owners of record on J anuary 1, 2024;

3. Payment to be made under protest pursuant to S.C. Code § 12-60-2550.

[. ACTIVE OWNERSHIP LITIGATION REQUIRES PRESERVATION OF THE STATUS QUO
The subject property is directly implicated in this action, and its premature sale would interfere

with the Court’s jurisdiction.

R. 645



II. DEFENDANTS ARE ENTITLED TO THE 4% ASSES SMENT RATE

As of January 1, 2024, Plaintiffs were the owners of record.

The County’s 6% classification is erroneous.

III. PAYMENT WILL BE MADE UNDER PROTEST
This protects all rights during the pendency of this litigation.
IV. TAX SALE WOULD CAUSE IRREPARABLE HARM
A forced auction prior to judicial determination cannot be undone.
WHEREFORE, Plaintiffs request:
1. Astay of the delinquent tax sale;
2. Adirective requiring acceptance of the 4% legal-residence assessment rate;

3. Recognition of payment under protest;

4. Any further appropriate relief,

Respectfully submitted,
/

-268-1-Grande R
College Park, GA 30349
404-980-4488
markanunnally@gmail.com

Dimotdo
Nunnally :Timmlrg%
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
IN THE COURT OF COMMON PLEAS

The Bank of New York Mellon, et al., |
Plaintiffs,

V.

Nunnally: Mark-Anthony and Nunally: Timothy Allen
Defendants.

Case No. 2025-CP-32-1094

PROPOSED ORDER GRANTING DEFENDANTS’ MOTION FOR TEMPORARY RELIEF
REGARDING DELINQUENT TAX SALE AND ASSESSMENT RATE

Upon review of Defendants’ Motion, affidavits, statutory authority, and the record, and good

cause appearing:

IT IS ORDERED THAT:
1. All actions by the Lexington County Treasurer, Auditor, or Delinquent Tax Collector
relating to the Delinquent Tax Sale of 1759 Willow Creek Dr., Columbia, SC 29212

(TMS 002734-01-003) — including the scheduled December 8, 2025 auction — are

hereby STAYED until further Order of this Court.

2. Lexington County shall accept payment from Plaintiffs at the 4% legal-residence

assessment rate applicable to owners of record on January 1, 2024.
3. Plaintiffs’ payment shall be accepted under protest pursuant to S.C. Code § 12-60-2550.

4. This relief is temporary and shall remain in effect pending further proceedings.
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SO ORDERED.

Hon. Judge William Paul Keesley
Circuit Court Judge
Dated:

R. 648



CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing Motion was served on all parties and

counsel of record b aillonthe  dayof ,2025.

~

C\\_I\i[ir_lf___. ny Nunnal
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS MIENAY 10 pr s
COUNTY OF LEXINGTON TUERR LA 5109

The Bank of New York Mellon, et al., , ni ‘
Plaintiffs, p

V.
Nunnally: Mark-Anthony and Nunally: Timothy Allen
Defendants.

2OPA-CP: 3o Clogy
Case No. 2025-€P-32-1094-

DEFENDANTS’ MOTION FOR TEMPORARY RELIEF TO SUSPEND DELINQUENT TAX

SALE ACTION AND TO REQUIRE 4% ASSESSMENT RATE UNDER PROTEST PENDING
LITIGATION

Defendants submit this Motion for targeted temporary relief concerning the Delinquent Tax Sale
Notice dated March 17, 2025 against 1759 Willow Creek Dr., Columbia, SC 29212 (TMS

002734-01-003).

Defendants request:

1. Atemporary suspension of all tax-sale activity, including the scheduled December 8,
2025 sale;

2. An order requiring the County to accept payment at the lawful 4% assessment rate,

applicable to owners of record on January 1, 2024:

3. Payment to be made under protest pursuant to S.C. Code § 12-60-2550.

[. ACTIVE OWNERSHIP LITIGATION REQUIRES PRESERVATION OF THE STATUS QUO
The subject property is directly implicated in this action, and its premature sale would interfere

with the Court’s jurisdiction.
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SUPPLEMENTAL CERTIFICATE OF SERVICE [SA+ ~a

AR R s o
4

CLERK 07 To'jay

. XL_, LE;’H:: IR
I hereby certify that I have this _I_&_ day O}M{_‘ 2025, served a true and

correct copy of the following documents:

» Clocked copy of Defendants’ Motion for Summary Judgment

* Clocked copy of Defendants’ Notice of Courtesy Submission of Color-Coded Exhibits

* Supplemental filing materials requested by the Court

by depositing same in the United States Mail, with adequate postage affixed thereon, via
- USPS Certified Mail, Return Receipt Requested, addressed as follows:

; Chad Burgess, Esq.

v Brock & Scott, PLLC
3800 Fernandina Road, Suite 110
Columbia, SC 29210

Nunnally: Mark-Anthony
5681 Grande River Road
College Park, GA 30349
404-980-4488
markanunnally @gmail.com
Pro Se Defendant
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IN THE COURT OF COMMON PLEAS
LEXINGTON COUNTY, SOUTH CAROLINA
Case No. 2024-CP-32-01094

SUPPLEMENTAL CERTIFICATE OF SERVICE

NOAL—
Defendants hereby certify that on this %q’\ day of November 2025, they served a true and

correct copy of:

e Defendants’ Notice of Courtesy Submission of Color-Coded Exhibits
Service was completed via email and U.S. Mail to:

Chad M. Burgess, Esq.

Brock & Scott, PLLC

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Email: Chad.Burgess@brockandscott.com

%of November, 2025. i}

Executed this

__568+Grande River Rd.
College Park, GA 30349
404-980-4488
MarkANunnally@gmail.com
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON WISOEC -1 PY 1: 54
IN THE COURT OF COMMON PLEAS

LIS{ 1 03.4ER
Case No.: 2024-CP-32-01094 CLERK C7 Z0URT
LEyinveme

Nunally: Timothy—Allen and Nunnally: Mark-Anthony,
Plaintiffs,

V.

The Bank of New York Mellon,
Defendant.

SUPPLEMENTAL CERTIFICATE OF SERVICE (HAND DELIVERY)
I hereby certify that on the '. day of D&L@p&f 2025, I personally hand-

delivered a true and correct copy of the following documents:

1.DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

2. DEFENDANTS’NOTICE OF COURTSEY SUBMISSION OF COLOR- CODED EXHIBITS
3.DEFENDANTS’ AMENDED MOTION FOR SUMMARY JUDGMENT

4 DEFENDANTS’ PROCEDURAL CLARIFICATION FOR THE RECORD

5. DEFENDANTS' MOTION FOR TEMPORAY RELIEF TO SUSPEND TAX SALE ACTION
AND TO REQUIRE THE 4% ASSESMENT RATE UNDER PROTEST PENDING

LITIGATION
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I personally hand-delivered a true and correct copy of the following documents to counse! for the

Defendant at the following address:

Chad A. Burgess, Esq.

Brock & Scott, PLLC

3800 Fernandina Road, Suite 110
Columbia, SC 29210

atk—Anthony
5681 Grande River Road
College Park, GA 30349
Phone: 404-980-4488
Email: markanunnally@gmail.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON C/A NO.: 2024-CP-32-01094

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
NOTICE OF BENCH TRIAL
VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

YOU WILL PLEASE TAKE NOTICE THAT, by virtue of the Order of Reference issued
in the above-entitled cause, The Honorable James O. Spence, Master in Equity for Lexington
County, has appointed February 10, 2026 at 10:00 AM at Lexington County Judicial Center,
courtroom 2-A, 205 East Main St. Lexington SC 29072, as the time and place for holding a hearing
on all pending motions and a bench trial. The Master in Equity is authorized to take testimony,
make findings of fact and conclusions of law, enter a final judgment and to order the judicial sale

of the property subject to foreclosure herein. This hearing will be held IN PERSON.

The hearing will be held at the Lexington County Judicial Center, courtroom 2-A, 205 East
Main St. Lexington SC 29072, subject to all county-specific and court-specific
Coronavirus/COVID-19 requirements and restrictions. Pursuant to South Carolina Supreme Court
Administrative Order 2022-02-17-02, protective masks are no longer required in county
courthouses; however, any person who is at risk or concerned about the dangers of COVID-19 may
continue to wear a mask inside any courthouse, subject to a request from judges, courthouse staff,

or law enforcement to briefly remove that mask during the presentation of a case or when necessary
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for security or identification purposes.

Additionally and most importantly, if you attend the hearing, please contact our office (803-
454-3540) or the Court (803-785-8291) within 24 hours of the scheduled hearing date and time
referenced above, so Court personnel may be alerted as to your attendance. If you plan to attend
this hearing, we would respectfully appreciate your sending an email to

SCHearings@BrockandScott.com or leaving a message for the undersigned at Brock and Scott,

PLLC. (This is for purposes of notifying you in the event that the hearing is canceled.)

As a result of the hearing, a foreclosure sale could be ordered as soon as allowed by law

after the foreclosure hearing.

Records in the possession of the undersigned as of this date reflect only the above parties
and the above Defendant's counsel (if any). Please contact the undersigned immediately if any

counsel has filed an appearance and their name is not reflected above as a recipient of this Notice.

According to the business records of Plaintiff, which have been made available to its
Counsel and upon information and belief, neither Plaintiff nor its counsel is aware of any party to
this action currently being in active bankruptcy and under the protection of the United States
Bankruptcy Court (“USBK”). In addition, Counsel for Plaintiff has caused and/or has conducted
a search of the PACER website for which Counsel, upon information and belief, reports no party,
who executed the Note and/or Mortgage, and, to the best of his/her knowledge, is currently eligible
for protection of the USBK. If any party has any information or record of a defendant currently
being under the bankruptcy protections, it is requested that you notify counsel for Plaintiff
immediately. Any demand for a deficiency is not applicable if a party has received a discharge in
bankruptcy during the life of the mortgage, or is currently under the active protection of the
bankruptcy courts. Moreover, any party to this action who is a discharged borrower to the debt of
the Plaintiff shall not be subject to and is specifically excluded from both the calculation and
collection of any amounts due and owing to the Plaintiff, as required by Rule 71(a) of the South

Carolina Rules of Civil Procedure.
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THIS COMMUNICATION IS FROM A DEBT COLLECTOR. THIS IS AN ATTEMPT
TO COLLECT A DEBT, AND ANY INFORMATION OBTAINED WILL BE USED FOR
THAT PURPOSE. IF YOU: ARE A DEBTOR IN AN ACTIVE BANKRUPTCY CASE;
ARE UNDER THE PROTECTION OF A BANKRUPTCY STAY; OR, HAVE RECEIVED
A DISCHARGE IN BANKRUPTCY AND YOU HAVE NOT REAFFIRMED THE DEBT,
THIS NOTICE IS FOR INFORMATIONAL PURPOSES ONLY AND SHOULD NOT BE
CONSTRUED AS AN ATTEMPT TO COLLECT A DEBT FROM YOU PERSONALLY.

Effective 03/01/2022 Lex. Co. MIE

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540
Chad.Burgess@brockandscott.com
Attorney for Plaintiff

Dated: January 26, 2026
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

R. 658

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC, and
is a person of such age and discretion as to be competent to serve papers.

That on January 26, 2026, he served a copy of the below listed documents by placing said
copy in a postage paid envelope addressed to each of the following persons at the address stated
below, which is the last known address, and by depositing said envelope and contents in the U.S.
Mail. Any party that has appeared via electronic means is being served via electronic means.

Pleading: Notice of Bench Trial; Certificate of Service by Mail
Party (ies) Served:

Occupant(s)

1759 Willow Creek Drive

Columbia, SC 29212

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

23-28438 FCO1
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Dated: January 26, 2026
Columbia, South Carolina

Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative for the Estate

of Carl Alvin Nunally, Sr., deceased
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable Trust

4499 Persian Ct
Snellville, GA 30039

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540
Chad.Burgess@brockandscott.com
Attorney for Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON C/A No.: 2024-CP-32-01094

The Bank of New York Mellon, f’k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for PLAINTIFF’S SCRCP RULE 16(C)
NovaStar Mortgage Funding Trust, Series PRE-TRIAL BRIEF

2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The Plaintiff, The Bank of New York Mellon, f/k/a The Bank of New York as successor
in interest to JPMorgan Chase Bank, N.A. as Trustee for NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-Backed Certificates, Series 2004-1, (hereinafter
“Plaintiff”’) hereby submits this SCRCP Rule 16(c) Pre-Trial Brief:

NON-ARGUMENTATIVE STATEMENT OF FACTS

This action is for foreclosure of a mortgage on real property located in Lexington County,
South Carolina. The subject property is located at 1759 Willow Creek Drive, Columbia, South
Carolina 29212. The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on March 8,
2024. The Defendants were properly served with the pleadings via personal service or via
publication. The case was referred to The Honorable James O. Spence, as Master in Equity for
Lexington County, on May 23, 2024. Following a denial of a prior motion to dismiss, the
Defendants failed to answer or otherwise plead and, as a result, counsel for the Plaintiff filed an

Affidavit of Default on March 24, 2025. The payments falling due and owning from and after
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May 1, 2023 have not been made, although demand for payment thereof has been made. The loan
matured on February 1, 2024. Plaintiff’s action includes an action for declaratory judgment to

correct an error on the notary section of the mortgage.

OBJECTIVE STATEMENT OF FACTS IN CONTROVERSY

The facts in controversy are relatively straightforward. Thought they are in default,
Defendants disputes the Plaintiff’s right to foreclosure. Plaintiff intends to establish the elements
of its foreclosure action, including but not limited to: 1) The borrowers entering into the Note,
Mortgage, and loan modification, 2) the transfer of the loan to the Plaintiff and Plaintiff’s right to
enforce the Note and Mortgage, 3) the breach of the terms of the Note, Mortgage, and loan
modification, 4) the amount and measure of Plaintiff’s damages sustained as a result of breach.
Plaintiff disputes all of the Defendants’ arguments related to the Plaintiff’s standing to bring the

foreclosure and securitization of the subject loan as has been fully briefed previously.

STATEMENT OF LEGAL ISSUES

L. Plaintiff’s standing to pursue foreclosure and Defendant’s arguments related to

securitization and violation of the pooling and servicing agreement.

The Plaintiff is the real party in interest with standing to bring this action as has been
alleged in the complaint. The Plaintiff stands ready, willing, and able to prove its standing at trial
as has been previously briefed in association with motions made by the Defendants.

Specifically, regarding Plaintiff’s standing to bring the foreclosure action, on its face, the
Note is a negotiable instrument as defined in S.C. Code Ann. §36-3-104. Plaintiff is the holder of
the Note as defined in S.C. Code Ann. § 36-1-201 (b)(21)(A), formerly S.C. Code Ann. §36-1-
201(20) as they are in possession of the negotiable instrument indorsed in blank. As the holder of
the Note, Plaintiff is a “person entitled to enforce” the Note pursuant to S.C. Code Ann. § 36-3-
301 as a matter of law.

Any challenge Defendants could make to the assignment of mortgage into Plaintiff is

misplaced. While the assignment of mortgage are cogent evidence of the transfer of the Mortgage
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to the Plaintiff, it is unneccessary to assert Plaintiff’s right to enforce the Note and Mortgage. As
noted in BAC Home Loan servicing, L.P. v. Kinder, 398 S.C. 619, 623, 731 S.E.2d 547, 549, “[t]he
assignment of a mortgage does not need to be recorded, and failure to do so has no effect on the
rights of the assignee”. Quoting Singleton v. Singleton, 60 S.C. 216, 235,38 S.E. 462,469 (1901).
Because it is the transfer of the Note that carries with it the transfer of the Mortgage the recordation
of the assignment simply puts the world on notice of the assignment, and the timing of its recording
has no impact on Plaintiff’s standing to bring the instant foreclosure action. Notably, the
assignments of mortgage are consistent with the transfer of the Note and Mortgage to the Plaintiff.

Further, the Defendants lack standing to challenge the transfer of the Note and Mortgage
because they were not parties to said transfer. In Re McFadden, 471 BR 136 (2012); see also
Reese v. United States Bank Nat’l Ass’n, No. 3:11-2990-CMC-SVH, 2012 U.S. Dist. LEXIS
75652, at *8-9 (D.S.C. Apr. 30, 2012)(“Plaintiff is only a party to the Mortgage and, because the
Assignment is a separate contract to which Plaintiff is not a party, she cannot question its
validity™); see also Windsor Green Owners Ass'n, Inc. v. Allied Signal, Inc., 362 S.C. 12, 605
S.E.2d 750 (Ct. App. 2004). (“Generally, one not in privity of contract with another cannot

maintain an action against him for breach of contract.”).

LIST OF EXHIBITS AND WITNESSES

1. List of Plaintiff’s Exhibits

1. POA/authority to act documents

2. Form 8-K (10/4/18) — PMC as a wholly owned subsidiary of PHH and Ocwen

3. Form 8-K (5/28/24) — Ocwen Financial Corp name change to Onity

4. Note (1/30/04) - $121,500.00

5. Mortgage (2/20/04 in Book 9041 at Page 4)

6. HUD Settlement Statement

7. Deed into Carl and Frankie Nunally (3/12/1999 in Book 5145 ag Page 97)

8. Loan Mod (9/2/09)
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9. Assignment of Mortgage (7/28/23in Book 21067 at Page 4146)
10. | Corrective Assignment of Mortgage (10/3/23 in Book 21076 at Page 4337)
11. | Payment History (2009-2019)
12. | Payment History (2019-present)
13. | Judgment Figures
14. | Escrow Breakdown
15. | Corporate Advance Breakdown
16. | Breach Letter (9/7/2023)
17. | Supplemental Affidavit of Atty Fees & Costs
18.
19.
20.
II. List of Witnesses
1. Louise Plasse;
2. Timothy Allen Nunally;
3. Carle Alvin Nunally, Jr.
4. Marck Anthony Nunally

UNUSUAL PROBLEMS RELATING TO EVIDENCE OR ANY OTHER UNUSUAL

matters

MATTERS

Plaintiff is unaware of any unusual problems relating to evidence or any other unusual

that should be brought to the Court’s attention at this time.
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SETTLEMENT NEGOTIATIONS

There is no pending loss mitigation or settlement negotiations related to this matter and

the parties appear to be ready to proceed with trial on the merits.

Respectfully Submitted,

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Fax 803-454-3541
Chad.Burgess@brockandscott.com
Attorney for Plaintiff

Dated: February 6, 2026
Columbia, South Carolina
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FILED

STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS 2026FEB -9 PH 3: 30
LISA . COMZR
COUNTY OF LEXINGTON CLERK B ONER
The Bank of New York Mellon, f/k/a LEXIHGTOH sn

The Bank of New York, as successor in interest to

JPMorgan Chase Bank, N.A., as Trustee for

NovaStar Mortgage Funding Trust, Series 2004-1,

NovaStar Home Equity Loan Asset-Backed Certificates, Series 2004-1,
Plaintiff,

V.

Timothy Allen Nunally, as Personal Representative
for the Estate of Carl Alvin Nunally, Sr., deceased;
Timothy Allen Nunally, as Trustee for the CAN Irrevocable Trust;
Carl Alvin Nunally, Jr.;
Mark Anthony Nunnally;
Timothy Allen Nunaily,
Defendants.

C/A No.: 2024-CP-32-01094

DEFENDANTS’ CONSOLIDATED RULE 16(¢) NOTICE OF DISPUTED TRIAL
FRAME,

OBJECTION TO EVIDENTIARY SEQUENCING,
AND MOTION REQUIRING ELECTION OF STANDING THEORY

INTRODUCTION

Defendants file this consolidated Rule 16(c) submission for the limited and clarifying purpose of
ensuring that the trial proceeds in the proper legal sequence and upon competent evidence. This
filing is not intended to re-argue prior motions, but to identify threshold issues expressly raised
by Plaintiff’s Amended Rule 16(c) Pre-Trial Brief that materially affect the scope, order of proof,

and admissibility of evidence at trial.
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1. DISPUTED TRIAL FRAME AND DEFAULT CHARACTERIZATION

Plaintiff’s Rule 16(c) brief characterizes this matter as proceeding from an undisputed default
posture and frames trial as limited to breach and damages. Defendants respectfully clarify that
they dispute any framing that bypasses threshold determinations of standing and enforceability at

the time the action was commenced.

Defendants’ challenges concern subject-matter jurisdiction and Plaintiff’s legal capacity to
enforce the Note and Mortgage when suit was filed. These issues are not waived by any alleged

default and must be resolved before the Court reacheé breach or damages.

Defendants submit this clarification to prevent inadvertent narrowing of the trial to issues that

presuppose unresolved threshold determinations,

II. OBJECTION TO EVIDENTIARY SEQUENCING — MORTGAGE COMPETENCY

Plaintiff’s Rule 16(c) brief expressly acknowledges that its Complaint seeks declaratory

judgment to correct a defect in the notary acknowledgment of the Mortgage.

Until such declaratory relief is adjudicated, the Mortgage instrument remains facially defective
and cannot serve as competent evidence to establish standing, enforceability, or breach. Allowing
reliance on the Mortgage prior to correction would invert the required order of proof and permit

retroactive evidentiary repair.

Accordingly, Defendants object to any reliance on the Mortgage at trial unless and until the
Court first adjudicates the requested declaratory relief. Defendants respectfully request that the

Court require proper sequencing of proof consistent with this posture.
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[I1. MOTION REQUIRING ELECTION OF STANDING THEORY

Plaintiff’s Rule [6(c) brief asserts that assignments of mortgage are unnecessary to enforce the
Note, while stmultaneously listing multiple assignments—including a corrective assignment

executed in 2023—as trial exhibits.

To avoid evidentiary inconsistency and prejudice, Defendants request that Plaintiff be required to

elect a single standing theory prior to trial:

I. Holder-status enforcement alone, without reliance on assignments; or
2. Assignment-based enforcement, subject to scrutiny of timing, authority, and consistency.

Plaintiff should not be permitted to rely on mutually inconsistent theories in presenting its case-

in-chief.

IV. IDENTIFICATION OF EVIDENTIARY ISSUES UNDER RULE 16(c)

Contrary to Plaintiff’s assertion that no unusual evidentiary issues exist, Defendants identify the

following matters as directly affecting admissibility and sequencing:

e A facial defect in the Mortgage acknowledgment;
« A pending request for declaratory relief to correct that defect;
» A corrective assignment executed nearly two decades after trust formation;

» Witness testimony anticipated to address trust and transfer matters without disclosed
personal knowledge or custodial foundation.

These issues are raised now for the limited purpose of assisting the Court in managing the

orderly and lawful presentation of evidence,
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CONCLUSION
Defendants respectfully request that the Court:
1. Acknowledge the disputed trial frame identified herein;
2. Require proper sequencing of proof regarding standing and instrument competency;
3. Require Plaintiff to elect a single standing theory prior to presentation of evidence; and

4. Grant such further relief as the Court deems just and proper to ensure a fair and orderly
trial,

Respectful mitted,

Mad@mmally

Defendant, Pro Se

5681 Grande River Road

College Park, GA 30349
Telephone: 404-980-4488

Email: markanunnally@gmail.com

Timothy Allen NunalM

Defendant, Pro Se
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Certificate of Service

I hereby certify that I served a true and correct copy of the foregoing Defendants’ Consolidated
Rule 16(c) Notice and Motion upon counsel for Plaintiff by electronic mail, addressed to:

Chad W. Burgess, Esq.

Brock & Scott, PLLC

Chad. Burgess@_)‘ ockandscolt com

This % edoso t\g-./ , 2026..

Y
Defendant, Pro Se

5681 Grande River Road

College Park, GA 30349
Telephone: 404-980-4488

Email: markanunnally@egmail.com

-

Timothy Allen Nunally
Defendant, Pro Se
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON C/A No.: 2024-CP-32-01094

The Bank of New York Mellon, f’k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for PLAINTIFF’S AMENDED SCRCP RULE
NovaStar Mortgage Funding Trust, Series 16(C) PRE-TRIAL BRIEF

2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The Plaintiff, The Bank of New York Mellon, f/k/a The Bank of New York as successor
in interest to JPMorgan Chase Bank, N.A. as Trustee for NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-Backed Certificates, Series 2004-1, (hereinafter
“Plaintiff”’) hereby submits this SCRCP Rule 16(c) Pre-Trial Brief:

NON-ARGUMENTATIVE STATEMENT OF FACTS

This action is for foreclosure of a mortgage on real property located in Lexington County,
South Carolina. The subject property is located at 1759 Willow Creek Drive, Columbia, South
Carolina 29212. The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on March 8,
2024. The Defendants were properly served with the pleadings via personal service or via
publication. The case was referred to The Honorable James O. Spence, as Master in Equity for
Lexington County, on May 23, 2024. Following a denial of a prior motion to dismiss, the
Defendants failed to answer or otherwise plead and, as a result, counsel for the Plaintiff filed an

Affidavit of Default on March 24, 2025. The payments falling due and owning from and after
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May 1, 2023 have not been made, although demand for payment thereof has been made. The loan
matured on February 1, 2024. Plaintiff’s Complaint includes an action for declaratory judgment
to correct an error on the notary section of the Mortgage. Plaintiff has waived its right to a

deficiency judgment.

OBJECTIVE STATEMENT OF FACTS IN CONTROVERSY

The facts in controversy are relatively straightforward. Though they are in default,
Defendants dispute the Plaintiff’s right to foreclosure. Plaintiff intends to establish the elements
of its foreclosure action, including but not limited to: 1) The borrowers entering into the Note,
Mortgage, and loan modification, 2) the transfer of the loan to the Plaintiff and Plaintiff’s right to
enforce the Note and Mortgage, 3) the breach of the terms of the Note, Mortgage, and loan
modification, 4) the amount and measure of Plaintiff’s damages sustained as a result of breach.
Plaintiff disputes all of the Defendants’ arguments related to the Plaintiff’s standing to bring the

foreclosure and securitization of the subject loan as has been fully briefed previously.

STATEMENT OF LEGAL ISSUES

I. Plaintiff’s standing to pursue foreclosure and Defendant’s arguments related to

securitization and violation of the pooling and servicing agreement.

The Plaintiff is the real party in interest with standing to bring this action as has been
alleged in the Complaint. The Plaintiff stands ready, willing, and able to prove its standing at trial
as has been previously briefed in association with motions made by the Defendants.

Specifically, regarding Plaintiff’s standing to bring the foreclosure action, on its face, the
Note is a negotiable instrument as defined in S.C. Code Ann. §36-3-104. Plaintiff is the holder of
the Note as defined in S.C. Code Ann. § 36-1-201 (b)(21)(A), formerly S.C. Code Ann. §36-1-
201(20) as they are in possession of the negotiable instrument indorsed in blank. As the holder of
the Note, Plaintiff is a “person entitled to enforce” the Note pursuant to S.C. Code Ann. § 36-3-

301 as a matter of law.
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Any challenge Defendants could make to the assignment of mortgage into Plaintiff is
misplaced. While the assignments of mortgage are cogent evidence of the transfer of the Mortgage
to the Plaintiff, the assignments are unnecessary to assert Plaintiff’s right to enforce the Note and
Mortgage. As noted in BAC Home Loan servicing, L.P. v. Kinder, 398 S.C. 619, 623, 731 S.E.2d
547, 549, “[t]he assignment of a mortgage does not need to be recorded, and failure to do so has
no effect on the rights of the assignee”. Quoting Singleton v. Singleton, 60 S.C. 216, 235, 38 S.E.
462, 469 (1901). Because it is the transfer of the Note that carries with it the transfer of the
Mortgage, the recordation of the assignments simply put the world on notice of the transfer of the
Mortgage, and the timing of their recording has no impact on Plaintiff’s standing to bring the
instant foreclosure action. Notably, the assignments of mortgage are consistent with the transfer
of the Note and Mortgage to the Plaintiff.

Further, the Defendants lack standing to challenge the transfer of the Note and Mortgage
because they were not parties to said transfer. In Re McFadden, 471 BR 136 (2012); see also
Reese v. United States Bank Nat’l Ass’n, No. 3:11-2990-CMC-SVH, 2012 U.S. Dist. LEXIS
75652, at *8-9 (D.S.C. Apr. 30, 2012)(“Plaintiff is only a party to the Mortgage and, because the
Assignment is a separate contract to which Plaintiff is not a party, she cannot question its
validity™); see also Windsor Green Owners Ass'n, Inc. v. Allied Signal, Inc., 362 S.C. 12, 605
S.E.2d 750 (Ct. App. 2004). (“Generally, one not in privity of contract with another cannot

maintain an action against him for breach of contract.”).

LIST OF EXHIBITS AND WITNESSES

1. List of Plaintiff’s Exhibits

1. POA/authority to act documents

2. Form 8-K (10/4/18) — PMC as a wholly owned subsidiary of PHH and Ocwen

3. Form 8-K (5/28/24) — Ocwen Financial Corp name change to Onity

4. Note (1/30/04) - $121,500.00

5. Mortgage (2/20/04 in Book 9041 at Page 4)
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6. HUD Settlement Statement

7. Deed into Carl and Frankie Nunally (3/12/1999 in Book 5145 ag Page 97)

8. Loan Modification (9/2/09)

9. Assignment of Mortgage (7/28/23in Book 21067 at Page 4146)

10. | Corrective Assignment of Mortgage (10/3/23 in Book 21076 at Page 4337)

11. | Payment History (2009-2019)

12. | Payment History (2019-present)

13. | Judgment Figures

14. | Escrow Breakdown

15. | Corporate Advance Breakdown

16. | Breach Letter (9/7/2023)

17. | Supplemental Affidavit of Atty Fees & Costs

II. List of Witnesses

Brian Boger

Louise Plasse;

Timothy Allen Nunally;
Carle Alvin Nunally, Jr.
Mark Anthony Nunally

S

UNUSUAL PROBLEMS RELATING TO EVIDENCE OR ANY OTHER UNUSUAL
MATTERS

Plaintiff is unaware of any unusual problems relating to evidence or any other unusual

matters that should be brought to the Court’s attention at this time.

Page 4 of 5 B&S No.: 23-28438

760T0ZEdDY20¢#3ASVI - SYA1d NOWINOD - NOLONIX3T - Nd T0:S 60 934 920¢ - d31d ATTVIINOHLO3 13



R. 674

SETTLEMENT NEGOTIATIONS

The subject loan has matured. There are no pending loss mitigation or settlement
negotiations related to this matter and the parties appear to be ready to proceed with trial on the

merits.

Respectfully Submitted,

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Fax 803-454-3541
Chad.Burgess@brockandscott.com
Attorney for Plaintiff

Dated: February 8, 2026
Columbia, South Carolina
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IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON

A&
STATE OF SOUTH CAROLINA c&!/go
410,9 7

Case No.: 2024-CP-32-01094

THE BANK OF NEW YORK MELLON,

Plaintiff,

)
)
)
)
v. ) PACKET
)
TIMOTHY A.NUNALLY, etal., )

)

)

Defendants.

Submitted April |-\ 2026

This packet contains the following documents submitted for the Court’s consideration following
the bench trial held on February 10, 2026:

1. Short-Form Proposed Order (Primary Proposed Order for signature)
2. Exhibit A — Supporting Proposed Order (Long-Form Proposed Order)
3. Exhibit B — Summary Sheet (Orientation Summary for Court Review)

4. Certificate of Service (Filing version only)

> i
=

BﬁsfggMSubmitted,

‘Nunnally: Lﬁ;lrk—Anthony
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349

AN
Nunally: Tim
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349

-
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IN THE COURT OF COMMON PLEAS Vep o
STATE OF SOUTH CAROLINA Ry

ey
COUNTY OF LEXINGTON Wy

(ke

Case No.: 2024-CP-32-01094

THE BANK OF NEW YORK MELLON, )
)
Plaintiff, )
)
V. ) ORDER
)
TIMOTHY A. NUNALLY, et al., )
)
Defendants. )
I. SUMMARY

This matter came before the Court for trial on February 10, 2026, before the Honorable James O.
Spence, Master-in-Equity for Lexington County.

The court reporter was present.

Plaintiff asserts it is entitled to foreclose based upon an alleged default under a mortgage loan.
Defendants, as heirs of the original mortgagor, challenge Plaintiff’s standing, the validity of the
mortgage and assignments, and assert race-notice and recordation defenses.

The parties presented testimony, documentary evidence, and argument. After consideration of
the record, the Court rules as follows:

I1. FINDINGS OF FACT
THE COURT FINDS THE FOLLOWING UNDISPUTED FACTS

This action was filed on March 8, 2024.

The subject property is located at 1759 Willow Creek Drive, Columbia, South Carolina.
The mortgage was executed on January 30, 2004 and recorded on February 20, 2004.
Plaintiff relies on assignments recorded in 2023, including a corrective assignment.
Defendants® Deeds of Distribution were recorded prior to Plaintiff’s corrective
assignment.

6. A trial was conducted on February 10, 2026 pursuant to the Court’s Trial Scheduling
Order.

A. VALIDITY OF THE MORTGAGE AND ACKNOWLEDGMENT

@ B

The parties dispute whether the mortgage is valid.
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Plaintiff argues the mortgage is valid and any defect is clerical.
Defendants argue the acknowledgment is defective and renders the mortgage not entitled to
recordation.

The Court finds the acknowledgment is defective on its face and Plaintiff presented no evidence
establishing that such defect may be cured. The Court further finds the mortgage was not entitled
to recordation as a matter of law.

B. STANDING AT COMMENCEMENT
The parties dispute whether Plaintiff has standing.

Plaintiff argues the mortgage is valid and any defect is clerical.
Defendants argue the acknowledgment is defective and renders the mortgage not entitled to
recordation.

The Court finds the acknowledgment is defective on its face and Plaintiff presented no evidence
establishing that such defect may be cured. The Court further finds the mortgage was not entitled
to recordation as a matter of law.

C. VALIDITY OF ASSIGNMENTS

The parties dispute the validity of the assignments.

Plaintiff argues the assignments validly transfer the mortgage.
Defendants argue the assignments misidentify the mortgage and are void.

The Court finds the assignments reference a mortgage recorded on February 28, 2004, a date not
supported by the record, and further contain inconsistent recording information. Plaintiff
presented no evidence reconciling these discrepancies. The Court finds the assignments fail to
identify a valid instrument and are ineffective.

D. CHAIN OF TITLE AND TRUST AUTHORITY

The parties dispute whether Plaintiff established a valid chain of title and trust authority.

Plaintiff asserts authority as trustee.
Defendants argue no evidence establishes transfer into the trust.

The Court finds Plaintiff presented no admissible evidence establishing transfer of the loan into
the trust or authority to enforce it. The Court finds a material gap in the chain of title.

E. PROOF OF DEFAULT AND INDEBTEDNESS

The parties dispute whether the mortgage is in default and the amount owed.
Plaintiff relies on a payment history and loan balance.

Defendants challenge the admissibility and foundation of such evidence.

Page 3 of 17

R. 677



The Court finds that Plaintiff failed to present competent, admissible evidence establishing the
essential elements required for foreclosure.

The testimony of Plaintiff’s witness, Louise Plasse, established only that she reviews and has
access to certain business records maintained by third-party servicers and did not establish the
foundational requirements necessary for admission of business records under Rule 803(6),
SCRE.

The Court finds that Ms. Plasse did not testify as a records custodian and failed to establish the
creation, maintenance, accuracy, or reliability of the records relied upon, including any payment
history or default calculations.

The Court further finds that testimony that payments were “not all made” constitutes a
conclusory statement and does not establish the amount owed, the method of calculation, or the
existence of a default supported by admissible evidence.

The testimony of Plaintiff’s witness, Brian L. Boger, was limited to loan origination and did not
establish Plaintiff’s possession of the Note at commencement, the existence of a default, or the
amount owed.

The Court finds that no witness presented by Plaintiff provided competent testimony sufficient to
establish default, indebtedness, or entitlement to foreclosure.

Accordingly, the Court finds that default and indebtedness were not proven and that Plaintiff
failed to meet its burden of proof.

F. PRIORITY AND RACE-NOTICE
The parties dispute whether Plaintiff has priority under race-notice principles.

Plaintiff asserts its interest is superior.
Defendants argue no constructive notice exists due to defective recordation.

The Court finds that an improperly acknowledged mortgage is not entitled to recordation and
does not impart constructive notice. The Court finds Plaintiff failed to establish priority over
Defendants’ recorded interests.

III. LEGAL ISSUES

The Court considered:

(1) Whether there is a valid mortgage

(2) Whether the mortgage is in default

(3) Whether Plaintiff has standing at commencement

(4) Whether Plaintiff established a valid chain of title and authority
(5) Whether Defendants established a valid race-notice defense

IV. CONCLUSIONS OF LAW

1. The Court has jurisdiction pursuant to the Order of Reference.
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9. Standing must exist at the time an action is commenced and cannot be established
retroactively.

3. A mortgage must be properly acknowledged to be entitled to recordation, and an improperly
acknowledged instrument does not provide constructive notice.

4. Assignments must identify a valid instrument and cannot transfer rights in a non-existent of
misidentified mortgage.

5. A party seeking foreclosure must establish ownership of the debt and default through
admissible evidence.

6. Plaintiff failed to establish standing, a valid enforceable mortgage, a valid chain of title, or
default.

V. ORDER

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED:

L
2

8.

Plaintiff has failed to establish standing at the commencement of this action;

Plaintiff has failed to establish a valid and enforceable mortgage entitled to recordation or
enforcement;

Plaintiff has failed to establish a valid chain of title or authority to enforce the loan;
Plaintiff has failed to present competent, admissible evidence of default, amount owed, or
entitlement to foreclosure;

Plaintiff has failed to meet its burden of proof as a matter of law;

Plaintiff’s claims are hereby DISMISSED WITH PREJUDICE;

The Court declines to grant equitable or declaratory relief to cure defects in proof or statutory
compliance;

All remaining relief requested by Plaintiff is DENIED.

This ruling is based upon Plaintiff’s failure of proof on essential elements required for

foreclosure, as established by the evidentiary record presented at trial, and not upon procedural
or technical grounds.
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IT IS SO ORDERED.

James O. Spence
Master-in-Equity

Lexington County, South Carolina

Dated:
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Exhibit A
(Page continues from Proposed Order Packet)

IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Case No.: 2024-CP-32-01094

THE BANK OF NEW YORK MELLON, )
)
Plaintiff, )
) EXHIBIT A
V. )  SUPPORTING PROPOSED ORDER
) (Defendants’ Long Form Proposed Order)
TIMOTHY A. NUNALLY, et al,, )
)
Defendants. )

This Exhibit contains the Long-Form Proposed Order submitted by Defendants. It provides the
full factual findings, legal analysis, and detailed reasoning supporting the Short-Form Proposed
Order filed contemporaneously herewith.

Submitted this day of April, 2026.

Nunnally: Mark-Anthony
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349

Nunally: Timothy-Allen
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349
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IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Case No.: 2024-CP-32-01094
THE BANK OF NEW YORK MELLON, )

)
Plaintiff, )
)
v. ) ORDER
)
TIMOTHY A.NUNALLY, et al., )
)
Defendants. )
I. SUMMARY

This matter came before the Court for trial on February 10, 2026, before the Honorable James O.
Spence, Master-in-Equity for Lexington County.

Plaintiff seeks foreclosure of a mortgage loan. Defendants, as heirs of the original mortgagor,
challenge Plaintiff’s standing, the validity of the mortgage and assignments, and assert
recordation and race-notice defenses.

The Court considered testimony, documentary evidence, and argument. Based upon the record,
the Court makes the following Findings of Fact and Conclusions of Law.

II. FINDINGS OF FACT
A. MORTGAGE INSTRUMENT AND ACKNOWLEDGEMENT
1. The mortgage was executed on January 30, 2004.

2. The acknowledgment appearing on the mortgage does not properly identify the
mortgagor and instead reflects a self-acknowledgment by the notary.

3. Plaintiff presented no legal authority establishing that such a defect constitutes a clerical
Crror.

4. Plaintiff presented no admissible evidence demonstrating that the defect may be cured
through testimony or equitable reformation.

5. The Court finds the acknowledgment is defective on its face.
B. RECORDATION AND CONSTRUCTIVE NOTICE
6. The mortgage was recorded on February 20, 2004.
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7. Plaintiff’s assignments and arguments reference a mortgage recorded on February 28,
2004.

8. The Court finds no evidence establishing that February 28, 2004 was a valid recording
date for the subject instrument.

9. The Court finds that the record contains inconsistencies as to the identity and recording of
the mortgage.

10. Plaintiff presented no evidence establishing that the mortgage was properly recorded in
compliance with statutory requirements.

C. ASSIGNMENTS OF MORTGAGE
11. Plaintiff relies on assignments recorded in 2023, including a corrective assignment.
12. The assignments identify a mortgage recorded on February 28, 2004.

13. The corrective assignment repeats the same incorrect recording date and contains
inconsistent recording references.

14. Plaintiff presented no evidence reconciling these discrepancies.

15. The Court finds that the assignments reference a mortgage instrument that does not exist
as described.

D. CHAIN OF TITLE
16. The record reflects no assignment into Plaintiff’s claimed trust until 2023.

17. Plaintiff presented no admissible evidence establishing a continuous chain of title from
origination in 2004 to the 2023 assignment.

18. The Court finds a material break in the chain of title.
E. TRUST AUTHORITY

20. Plaintiff asserts authority as trustee of a securitized trust.

21. Plaintiff presented no Pooling and Servicing Agreement, custodial records, or other
admissible evidence establishing transfer of the loan into the trust.

22. Plaintiff presented no evidence establishing the authority of the trustee to enforce the
loan.

23. The Court finds no evidence that the loan was transferred into the trust.
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F. STANDING AT COMMENCEMENT

24.
25.
26.

27.
28.

This action was filed on March 8, 2024.
Plaintiff bore the burden of establishing standing at the time of filing.

Plaintiff presented no evidence establishing possession of the original note as of March 8,
2024.

Evidence presented addressed possession at or near the time of trial.

The Court finds Plaintiff failed to establish standing at commencement.

G. PROOF OF DEBT AND DEFAULT

28

30.

3l

32.

33,

34.

S

36.

37

. Plaintiff presented a payment history and loan balance summary.

29.

The Court finds that Plaintiff failed to present competent, admissible evidence
establishing the essential elements required for foreclosure.

The testimony of Plaintiff’s witness, Louise Plasse, established only that she reviews and
has access to certain business records maintained by third-party servicers.

Ms. Plasse did not testify as a custodian of records and failed to establish the foundational
requirements necessary for admission of business records under Rule 803(6), SCRE,
including testimony regarding the creation, maintenance, accuracy, or reliability of the
records relied upon.

Although Ms. Plasse asserted familiarity with the servicing system and payment history,
she did not establish who created the records, when they were created, or whether they
were made in the regular course of business at or near the time of the events recorded.

Her testimony that payments were “not all made” constituted a conclusory statement and
did not establish the amount owed, the method of calculation, or the existence of a default
supported by admissible evidence.

The testimony of Plaintiff’s witness, Brian L. Boger, was limited to his involvement in
the origination of the loan and did not establish Plaintiff’s possession of the Note at the
time the action was commenced, the existence of a default, or the amount allegedly owed.

Mr. Boger further testified that he did not witness the execution of the Note and relied on
inference rather than personal knowledge regarding its execution.

His testimony additionally confirmed defects in the execution of the Mortgage
acknowledgment, including his role as both notary and witness, raising substantial
questions as to the validity of the instrument.

The Court finds that no witness presented by Plaintiff provided competent testimony
sufficient to establish:

(1) possession of the Note at commencement of the action;
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(2) the existence of a default; or
(3) the amount owed.

38. Accordingly, the Court finds that Plaintiff failed to meet its burden of proof.
H. DEFENDANTS’ RECORDED INTEREST

39. Defendants’ Deeds of Distribution were recorded prior to Plaintiff’s corrective
assignment.

40. Plaintiff presented no evidence establishing that its interest was properly recorded so as
to impart constructive notice.

IITI. CONCLUSIONS OF LAW
A. STANDING

41. Standing is a jurisdictional requirement that must exist at the time an action is
commenced.

42. A party must demonstrate entitlement to enforce the note at the time of filing.
43, Standing cannot be established retroactively by later-acquired evidence or assignments.
44, The Court declines to treat prior interlocutory rulings as dispositive of standing.

45. Plaintiff failed to establish standing as a matter of law.
B. DEFECTIVE ACKOWLEDGMENT
46. A mortgage must be properly acknowledged to be entitled to recordation.
47. A defective acknowledgment renders the instrument not entitled to recordation.

48. Recordation of an improperly acknowledged instrument does not provide constructive
notice.

49. Such defect cannot be cured by testimony or equitable reformation.

C. ASSIGNMENTS
50. An assignment must identify a valid, existing instrument.
51. An assignment referencing a non-existent or materially misidentified instrument is void.
52. Corrective instruments that repeat material defects do not cure such defects.
53. The assignments in this case fail as a matter of law.
D. TRUST AUTHORITY
54. A trustee must demonstrate authority to act on behalf of the trust.
55. Transfers into a securitized trust must comply with governing trust requirements.

56. Acts in contravention of trust requirements are void.
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57. Plaintiff failed to establish authority to enforce the loan.
E. RACE-NOTICE

58. South Carolina is a race-notice jurisdiction.

59. Only properly recorded instruments impart constructive notice.

60. A mortgage not entitled to recordation cannot establish priority.

61. Plaintiff failed to establish priority over Defendants’ recorded interests.

F. PROOF OF DEBT

62. A plaintiff must establish the existence of the debt and default through admissible

evidence.

63. Unsupported summaries or unverified records are insufficient.

64. Plaintiff failed to meet its burden of proof.
IV. ORDER

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED:

1.

Plaintiff has failed to establish standing at the time of commencement of this action, a
jurisdictional prerequisite which cannot be cured retroactively;

Plaintiff has failed to establish the existence of a valid, enforceable mortgage lien entitled
to recordation or enforcement under South Carolina law;

Plaintiff has failed to establish a valid chain of title or authority to enforce the subject
loan;

Plaintiff has failed to present competent, admissible evidence establishing default, the
amount owed, or entitlement to foreclosure;

Accordingly, Plaintiff has failed to meet its burden of proof as a matter of law;
Plaintiff’s claims for foreclosure are hereby DISMISSED WITH PREJUDICE;

The Court declines to grant declaratory, equitable, or remedial relief to cure statutory,
evidentiary, or jurisdictional defects;

All other claims, defenses, and requests for relief not expressly granted herein are
DENIED.

The Court’s ruling is based upon Plaintiff’s failure to meet its burden of proof on essential
elements required for foreclosure, independent of any procedural or technical defects, and is
supported by the evidentiary record presented at trial.
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IT IS SO ORDERED.

James O. Spence
Master-in-Equity

Lexington County, South Carolina

Dated:
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Exhibit B
(Page continues from Proposed Order Packet)

IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Case No.: 2024-CP-32-01094

THE BANK OF NEW YORK MELLON, )
)
Plaintiff, )
) EXHIBIT B

V. ) SUMMARY SHEET
)
TIMOTHY A. NUNALLY, et al., )
)
Defendants. )

This Exhibit contains the Summary Sheet prepared for the Court’s convenience. It provides a
concise overview of the issues, timeline, findings, and requested disposition to assist the Court in
reviewing the accompanying Proposed Orders.

Submitted this day of April, 2026.

Nunnally: Mark-Anthony
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349

Nunally: Timothy-Allen
Defendant, Pro Se
5681 Grande River Rd.

College Park, GA 30349
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SUMMARY SHEET
DEFENDANTS’ SUMMARY SHEET FOR PROPOSED ORDER
(For Court Review — April 17, 2026)

Case: The Bank of New York Mellon v. Nunally, et al.
Case No.: 2024-CP-32-01094
Trial Date: February 10, 2026

CORE ISSUE SNAPSHOT
1. Standing at filing (March 8, 2024)
2. Valid enforceable mortgage

3. Valid assignment of identifiable instrument

4. Admissible proof of default and debt

Record Answer: Plaintiff failed to establish each required element.

TIMELINE (CONDENSED)

2004 — Mortgage executed (defective acknowledgment); recorded Feb 20; later misidentified as
Feb 28

2009 — Loan modification (no authentication or authority)
2019-2023 — Estate transfers; Deeds of Distribution recorded
2023 — Assignments (wrong date; wrong book; no authority)

2024 - Foreclosure filed; no proof of note possession at filing

2026 — Trial; no admissible proof of default or debt
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CHAIN OF TITLE
No continuous chain from 2004 to 2023.
Assignments reference non-existent instrument.

No proof of transfer into trust.

KEY FINDINGS

1) Plaintiff failed to establish standing at commencement

2) The mortgage is not entitled to recordation due to defective acknowledgment
3) Assignments fail to identify a valid instrument and are ineffective

4) Plaintiff failed to establish transfer into the trust or authority to enforce

5) Plaintiff failed to present admissible evidence of default or indebtedness

6) Plaintiff failed to establish priority under race-notice principles

LEGAL RESULT

Plaintiff failed to meet its burden of proof on all essential elements required for foreclosure.
No evidentiary or legal basis exists to grant foreclosure or equitable relief.

REQUESTED DISPOSITION
Dismissal with prejudice.

No equitable cure.

All other relief denied.

COURT ACTION REQUESTED
Entry of Order dismissing Plaintiff’s claims with prejudice.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Defendants’ Proposed Order,
Short-Form Proposed Order, and Summary Sheet for Proposed Order was served upon

counsel for Plaintiff via USPS Certified Mail and electronic mail on this \ﬁ)& day of April,
2026.

Chad W. Burgess, Esquire for Plaintiff
Brock & Scott, PLLC

Westpark Center
3800 Fernandina Road, Suite 110

Columbia, SC 29210
Chad.Burgess@brockandscott.com

Respe tfally submitted,
Nunnally: Mark-Antheny—
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349

; )
Nunally: Timothy-Alle
Defendant, Pro Se
5681 Grande River Rd.
College Park, GA 30349

™

Page 17 of 17

R. 691



STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,

VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC,

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

CERTIFICATE OF SERVICE BY MAIL

and is a person of such age and discretion as to be competent to serve papers.

That on the \ J ; z L_-[ | ool (Che/she served a copy of the following documents by

placing said copy in a postage paid envelope addressed to each of the following persons at the
address stated below, which is the last known address, and by depositing said envelope and
contents in the U.S. Mail. Any party that has appeared via electronic means is being served

via electronic means.
Pleading:

Filed Master in Equity’s Order and Judgment of Foreclosure

and Sale and Reformation of Mortgage; Certificate of
Service by Mail

Party (ies) Served:

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

Timothy Allen Nunally

4499 Persian Ct

Snellville, GA 30039
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Columbia, South Carolina

Timothy Allen Nunally, as Personal Representative for the
Estate of Carl Alvin Nunally, Sr., deceased

4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust

4499 Persian Ct
Snellville, GA 30039

Vo
Lauren Glflfjf,
Brock & Scott, PLLC
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON 7

THE BANK OF NEW YORK MELLON; *
F/K/A THE BANK OF NEW YORK, AS
SUCCESSOR IN INTEREST TO JPMORGAN
CHASE BANK, N.A., AS TRUSTEE FOR
NOVASTAR MORTGAGE FUNDING TRUST,
SERIES 2004-1, NOVASTAR HOME EQUITY
ASSET-BACKED CERTIFICATES, SERIES
2004-1,

Plaintiff,

TIMOTHY NUNALLY and
MARK NUNNALLY,

Defendants.

) IN THE COURT OF COMMON PLEAS

ELEVENTH JUDICIAL CIRCUIT
CASE NO.: 2024-CP-32-01094
)
)
)
)
)
)
)
)
)
) NOTICE OF APPEAL
)
)
)
)
)
)

PLEASE TAKE NOTICE that Defendants Timothy Nunally and Mark Nunnally, appearing pro

se, hereby give notice of appeal as follows:

1. Defendants appeal to the South Carolina Court of Appeals from the Final Order signed by the

Honorable James O. Spence, Master-in-Equity for Lexington County, on or about April 23, 2026,

and entered in the above-captioned matter.

2. Defendants appeal from the Final Order in whole, including all findings, conclusions, rulings,

and relief granted therein that adversely affect Defendants’ rights, interests, defenses, title-related

interests, possession-related interests, appellate rights, and rights concering the real property

commonly known as 1759 Willow Creek Drive, Columbia, South Carolina 29212.
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3. This Notice of Appeal is filed and served to preserve meaningful appellate review of the trial
record, admitted evidence, governing law, and issues preserved before the Court,

4. Defendants state that this appeal is taken in good faith and is not taken for purposes of delay.
5. Defendants seek appellate review of whether the Final Order is supported by the record, the
law, and the preserved issues presented in this matter.

6. Because the Final Order concerns foreclosure-related relief affecting real property, Defendants
are also filing, contemporaneously or promptly herewith, Defendants’ Emergency Motion to Stay
Enforcement of Final Order Pending Appeal and Petition for Writ of Supersedeas.

7. Defendants seek stay/supersedeas relief so that appellate review remains practical and
meaningful, not merely theoretical after enforcement has altered the property rights at issue.

8. Defendants submit that meaningful appellate review requires that the same procedural and
cevidentiary standards invoked against them be applied equally to all parties.

9. Defendants reserve all rights, arguments, defenses, objections, and appellate issues available
under South Carolina law and the South Carolina Appellate Court Rules.

Respectfully submitted,

[N
)

\ \
S \ it
<§LWEA&\3 /\\j\ LULI‘\C;QILE\
Timothy Nunally/ Pro Se Defendant
5681 Grande River Rd

College Park, GA 30349
mar‘lganunna([ly\@ gmail.com

y e ———
7 .

o T —
Mark Nunnally, Pro-Se-Defendant.——
5681 Grande River Rd
College Park, GA 30349
markanunnally(@gmail.com

¥ L
Z

w7
Date: I MYy DY 2026
Lexington County, South Carolina
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

)
COUNTY OF LEXINGTON ) C/A #: 2024-CP-32-01094

The Bank of New York Mellon, f/k/a
The Bank of New York as successor
in interest to JPMorgan Chase Bank,
N.A. as Trustee for NovaStar
Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan
Asset-Backed Certificates, Series
2004-1,

Plaintiff,
V.
Timothy Allen Nunally, as Personal
Representative for the Estate of
Carl Alvin Nunally, Sr., deceases;
Timothy Allen Nunally, as Trustee
for the CAN Irrevocable Trust;
Carl Alvin Nunally, Jr.; Mark
Anthony Nunally; Timothy Allen
Nunally,

Defendants.

HEARING

khkkkkkk*k

Tuesday, January 28, 2025
9:24 a.m. - 10:08 a.m.

The Hearing was heard before The Honorable
Judge James O. Spence, at Lexington County Judicial
Center, 205 FEast Main Street, Lexington, South
Carolina, on the 28th day of January, 2025 Dbefore
Nadine A. Garrett, Court Reporter and Notary Public

in and for the State of South Carolina.
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APPEARANCES

Chad W. Burgess, Esquire

Brock & Scott, PLLC

3800 Fernandina Road, Suite 110
Columbia, South Carolina 29210
Attorney for the Plaintiffs

Mark Anthony Nunally, Pro Se
5681 Grande River Road
Atlanta, Georgia 30349
Defendant

Timothy Allen Nunally, Pro Se
449 Persian Court
Snellville, Georgia 30039
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CALL TO ORDER:

THE COURT: This 1s The Bank of New York Mellon
versus Timothy Nunally, et al, 2024-CP-32-1094.
Mr. Burgess 1s here for Plaintiff. We have Mr.
Tim Nunally and Mr. Mark Nunally?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. Thank you. All right. Here's
what we're here for. The Defendants have filed
two different motions. So, what we're going to
do is we'll start with the first motion. And
I want y'all to tell me what you're arguing,
and then I'll hear from the other side, and
we'll go back and forth. And then we'll do the
second motion.

Now, remember that we're here with a court
reporter. So, everybody will have an
opportunity to speak. So say what you say,
please don't interrupt me, or don't interrupt
the other side. Now, saying that, I may very
well interrupt the other side or you, one -- 1if
I ask a guestion and I understand it, I may
say, okay, I got 1it, move on. So like that.
But just make sure that go back and forth, back
and forth. Afterwards I will either say, this

is what I think we'll do, or I'll ask for
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proposed submitted orders.
Make sure you guys get a copy of Madam
Court Reporter's contact information.

Lexington County does not have a court

reporter. It has been policy since the first
Master. Y'all can't see him because he's on
the wall up over there. He and the second

Master are up there frowning at me because I
feel better that way. Because that's the way

they used to look at me when I was sitting

where y'all were sitting. I just feel
comfortable still looking at them frown. But
we've never had a court reporter. So, policy

is, 1s the moving party has to pay for the
court reporter. If the non-moving party wants
to get a copy of the transcript, they got to
pay for it too. So that's just the policy. So

just please remember that for the future.

Okay. So when -- if you -- when you stand
up to do the motion, or if you -- you know, you
kind of -- when you talk, you need to say Mark

or Tim, so Madam Court Reporter can tell who it
is. All right.
So let's do the -- which motion would you

like to argue first?
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MARK NUNALLY: Like to argue the affidavit in
support of the motion.

THE COURT: All right. You need to do the motion
first.

MARK NUNALLY: Okay. I'm sorry. I'm sorry. The
Motion for Judicial Notice. I'm sorry, sir.

THE COURT: Okay. All right. So what's on screen
is the Motion for Judicial Notice of Will and
Common Law Resident Trust. Is that what you're
referring to?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. All right. If you will identify
yourself. And 1it's customary to stand and
address the Court.

MOTION BY MARK NUNALLY:

MARK NUNALLY: Yes, sir. My name 1is Mark Anthony
Nunally. And I am here to discuss the facts
that surround why we would, as Defendants, like
The Court to take judicial notice of the fact
that there is a will that is a will with poor
overprovision, I might add, that also speaks to
and of a Trust. This Trust 1s a irrevocable
trust, which has a corpus. And that corpus
contains land that is the real estate of the

decedent, Carl Alvin Nunally, Sr.
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THE COURT: All right. Let me ask you a question.
Is that y'all's

MARK NUNALLY: This is our dad, yes, sir.

THE COURT: Your father?

MARK NUNALLY: Yes, sir.

THE COURT: That's what I thought.

MARK NUNALLY: Yes, sir.

And so, in that regard, we have Dbeen
contacted in regards to a duty by way of JP
Morgan and Chase Bank as a result of them being
the Trustee for the NovaStar series
asset-backed certificate 2004-1, I think it is.

THE COURT: You can say, 1f vyou want to, Just
Plaintiff.

MARK NUNALLY: Plaintiff.

THE COURT: It will incorporate all the filings that
say that.

MARK NUNALLY: For the Plaintiff, yes, sir.

THE COURT: Yes, sir.

MARK NUNALLY: And we are not exactly sure why we
have been contacted, being that we have no
duty, we have breeched no duty, and we have no
evidence of there being any kind of duty to be
performed.

We have provided a copy of a wet-ink
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signature mortgage, deed of trust that has been
shown to have been satisfied by said borrowers
of the Plaintiff. So we haven't even received
any type of evidence to understand exactly what
is it that they are attempting to state,
especially when, once again, this particular

real estate i1is in Trust.

THE COURT: Okay. All right. Let's stop there.
That's a good breaking point. You can have a
seat. I'm going to ask Mr. Burgess to respond
to the underlying -- who the Plaintiff is and

why they filed this lawsuit and the allegations
that it has been -- the mortgage has Dbeen

satisfied.

RESPONSE BY MR. BURGESS:

BURGESS: Thank you, your Honor. May it please

the Court. Chad Burgess here on behalf of the
Plaintiff.

Your Honor, this is a mortgage foreclosure
action of property located here in Lexington
County. Your Honor, the Plaintiff is asserting
in this case that they are the owner and holder
of a note and mortgage that was entered into
by -- I believe the name -- I want to make sure

I have this exactly correct. Carl A.
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Nunally -- 1it's Senior. Let me be sure. I
believe it is -- that Mr. Nunally would be a
Senior. And that note and mortgage were

entered into back on January 30th, 2004.
Principal balance was $121,500.

Your Honor, subsequently or
contemporaneously with the mortgage, the -- or
with note, Carl A. Nunally and Frankie L.
Nunally signed a mortgage that was recorded
here in Lexington County covering the property

located at 1759 Willow Creek Drive in Columbia,

South Carolina 29212. Again, located here in
Lexington County. That mortgage is of record,
filed -- recorded here 1in Lexington County,

February 28th, 2004, in book 9041 at page four.

Your Honor, related directly to that
motion, I don't think we take issue with the
fact that Mr. Nunally, during his 1life, may
have set up a trust or had a will. It was a
little unclear from the actual motion what the
Defendants in this case filed, what they were
asking the Court to take Jjudicial notice of.
Again, we don't take 1issue with publically
recorded documents that Mr. Nunally made in his

life. We've asserted in the Complaint that the
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note and mortgage, in this instance, take
precedent over any subsequent conveyances into
a trust or any wills. Obviously, if you will,
the property during life, it would be subject
to the note and mortgage, which, in this case,

hasn't been paid.

THE COURT: Let's stop right there. And you can

have a seat. Because I want to make sure I
understand what has Dbeen argued and vyour

response and what my understanding is.

All right. The first thing is -- and I'm
going to work backwards in what he said. All
right. What he said at the end, 1s they're

alleging that the mortgage was made in two
thousand -- dated January 30th, 2004, and then
it was recorded right after that. If there was
a trust that was created and it was recorded
and put on notice, if it was done after that,
then it creates rights among the trust and the
trustees, but 1t doesn't skip the mortgage.
You can't make a mortgage, you can't borrow
money from a bank and then later say, now I'm
putting my money 1in a trust, I don't have to
pay it back. And it's just like earlier today,

before y'all came in, there was an estate. And
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we said, you still -- the mortgage follows the
property. You don't have to pay it, you're not

responsible to pay it, but the mortgage follows
the property, and they still can foreclose on
it, as long as the debt was made -- the note
and mortgage was made prior to the trust was
recorded. Because all the bank can do when
they make a mortgage, 1s go search public
record, see what's on record. So, that's a
well-established point of law. I don't think

they're arguing that you have a trust.

We are going to -- there are two issues
that we are going to raise -- discuss now about
that. One 1s, what I also heard them say 1is

they have a wet-ink satisfied, I guess, note
and mortgage. And assume it's of this -- is it

this mortgage that's in 200472

MARK NUNALLY: It is actually a mortgage note that
is before that, Judge, that is here. And I did
attach that. We did attach that in the
affidavit, copy thereof. May I approach?

THE COURT: All right. If both of y'all will come
up .

Okay. Here's kind of what I want to
explain to you what you've got. You've got a

1230 Richland Street / Columbia, SC 29201

1".‘ CREEL COURT REPORTING, INC.
@ |
\*' (803) 252-3445 / contact@creelreporting.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

R. 709

THE BANK OF NY V NUNALLY 11

satisfaction and it's on the same property, but
it's an earlier note and mortgage. And if you
see, this was done -- this was -- this mortgage
was recorded in 1999.

MARK NUNALLY: Yes, sir.

THE COURT: That's not this mortgage. This mortgage
was done after that. I don't know i1if this was
a -- this was done in 2004. So, while this is
satisfied properly of record, the 1issue that
they're foreclosing on is 2004.

MARK NUNALLY: Okay.

THE COURT: Does that make sense?

MARK NUNALLY: It does. We Jjust haven't received

any evidence ---

THE COURT: Well, I understand. And that's the
thing. And this is how to check this. Because
all this 1s public record. So, if you 1look

right here, this tells when it was originally
filed. It was originally filed March 12th,
1999. And it was in book 5145100.

MARK NUNALLY: Yes, sir.

THE COURT: So the one there that they are doing,
foreclosing on, 1s January 30th, 2004. And
it's a different mortgage book and page. So

this one 1s —-- this one's satisfied. Don't
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throw this away. So still keep this. It's the
same property. So that's that issue. So does

that make sense?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. So you have a seat. And I want

to address another issue before -- Dbecause
we're just at the motion stage. I want to make
sure everybody understands how we move forward.

We're going to continue going through the
motion, but I want to bring up an issue. We're
in Circuit Court right now. In Circuit Court,
people can represent themselves individually
legally. But you can't represent any kind of
entity that is not you individually. So you
can't file pleadings, vyou can't make legal
arguments for entities that are not you. And
that normally includes trusts. So I think our
bailiff, Mr. Collins, indicated he had given

you the checklist, the sheet.

MARK NUNALLY: Yes, sir.

THE COURT: Okay. In there, I think, there is a way

about contacting attorneys to further explain
and give you advice as the case moves forward.
We're going to finish the argument, but we're

at a point where it's pertinent to make this

1230 Richland Street / Columbia, SC 29201
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information known to you.

MARK NUNALLY: Yes, sir.

THE COURT: There's four ways to get an attorney.
It's the attorney that you know that maybe did
the closing. Second 1s, is 1if you contact
South Carolina Legal Services and you qualify
with that, they may be able to provide you with
a free attorney. And they do foreclosure
defense work all the time. All right. So

that's them. Third way is Lexington County Bar

Association. If you Google them, get their
phone number, they have a real estate
subsection. Tell them we're in a foreclosure,

need your foreclosure folks, you got to hire --
contact them and hire them.
MARK NUNALLY: Yes, sir.

THE COURT: The next way 1s, there's two ways on the

fourth thing. If you contact South Carolina
Bar, you can do one of two things. One 1is, 1is
you can -- I think it's $50 or -- dit's
something. It's some amount of money that you

can say, I want to talk to a lawyer for like a
half an hour and on what topic. And then you
actually talk with somebody live and just tell

them and decide 1f you want to hire them or
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what vyou need to do, but you can talk to a
lawyer for a discrete amount of time for a set
fee.

The other thing that you can do with South
Carolina Bar is its lawyer referral. And the
last time I saw this work, and it's been years
ago, but I assume 1it's the same, is you go on
to the subsection and you type 1in your name,
and then a drop-down box comes down and it
says, what county do you 1live 1in? And then
when you say county, it then says, what kind of
dispute is 1t? And then you click, you know,
for multiple choice what it 1is. And then
eventually it spits out all the lawyers in the

State of South Carolina that do foreclosure

work in Lexington. So, the Lexington County
bar is the local group. The South Carolina bar
is the statewide group. All right. So you

want to talk to them to ensure, as the case
moves forward, that you've got counsel and it's
not going to be a situation where you're not
able to present evidence or make legal
arguments on behalf of a trust, i1f that becomes

an issue. All right. Does that make sense?

MARK NUNALLY: Yes, sir.
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THE COURT: Okay. So now we're at the point where
we're on this motion. And I think this motion

was we're in a trust, we had a wet-ink -- we
thought we had a statistician. So are there

any other issues with that first filing, about
the trust document?

REPLY BY MARK NUNALLY:

MARK NUNALLY: Just the -- once again, Judge, the
fact that, A, we have not, like what we've just
shown vyou, seen a wet sink -- a wet-ink
signature document stating that there is, once
again, a security deed of trust that has Dbeen
provided, first and foremost, by NovaStar that
was then picked up by J.P. Morgan and Chase.
We have no evidence of that. And so the best
evidence rule is what we are stating we are,
you know, wanting to see that behind.

THE COURT: All right. And you have an absolute
right to do that, and we're going to tell you
how we do that. What we do 1is, 1s in a
contested case, we do a scheduling order. I'm
going to put it up on the screen in a minute.
And what will happen 1is, 1is our office will
contact both of y'all and say, we need dates

for these -- for these events. And what the
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scheduling order says 1is, 1s under the rules,
I have a right to make them show me what
they've got. So 1t says, written discovery,
which means file your 1interrogatories, file
your request for production by this date. And
they can do the same thing.

Second 1s, 1s after that, 1s a motion
filing date. It says file your motions. If
they don't give vyou stuff, file a motion to
produce. If they don't follow that, do a
motion. All that stuff. And then there's a
motion hearing date in which all the motions
filed have to be argued. If you show up and

you don't argue a motion, 1t's deemed to be

abandoned. That's in language.
And then there's a trial date. When
there's a trial date, it's a multi-page

document, but they absolutely have to do it.
Now, notwithstanding that, if you want to see
the wet ink, obviously nobody is going to mail
a wet ink in litigation to somebody. So, 1if
you want to see a wet 1ink document, what we
normally do 1is we'll arrange for a time for
y'all to come up here and come in the court

room and look at it. And then if vyou're
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unsatisfied with it, we can make a copy of it
and then explain who has a burden to go get a
handwriting expert. So, you've got a right to
request that, but they're not going to mail you
the wet ink.

The reason they mailed you the wet ink in
this situation is because it's satisfied, and
they have a statutory duty to mail it to you,
sSo you can go record it, make sure 1it's taken
off record. But during litigation, each side
does not give the other side the original
documents. But you can come up here, review it
under court supervision, get a copy of it, and
then go get your expert if you want to
challenge the signature.

Does that make sense?

MARK NUNALLY: It does. Because we weren't able to

THE

find any information on it. And we even went
on the MERS with the MERS ID number. We
weren't able to find anything significant in
regards to that.

COURT: I understand. These are all wvalid
questions, and they've got to produce responses

to it.

MARK NUNALLY: Yes, sir.
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THE COURT: Okay. So that's the first -- I think --

does that conclude the matters 1in the first

motion, those matters?

MARK NUNALLY: Yes. If I'm understanding, Judge --
thank you for your time. If I'm understanding,
we're going to move forward with discovery. Is
this correct?

THE COURT: Well, first of all, I've got to hear
your second motion. That second motion, I've
got to hear that because that might impact what
we do. So I need to hear -- but the first one,
I believe, 1s -- that's concluded, about the
wet ink and your ability to get documents.

MARK NUNALLY: Yes, sir. The ability to get the
documents because -- now, we also have in -- in

the case of the real estate and the trust in
regards to trustee and beneficiary having to
accept the warrantee deed for that of the trust
to be correct and efficient, we did that. And
when we did so, as we expressed in our
affidavit, we did that in fee simple. And so
from our understanding in South Carolina
property law, that allowed the ownership to be
correctly transferred to the trust. And we

just wanted to make sure that that was also
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something that was dually noted as a result of
it being included in the affidavit.

THE COURT: Okay. Well here's what normally would
happened then: And I want to explain
substantive law and procedural law.

MARK NUNALLY: Yes, sir.

THE COURT: When you either -- and when somebody
dies and title passes, it either goes by deed
of distribution -- to an individual by deed of
distribution and that gives it to them fee
simple, or it passes whatever the ©person
passed. It can only pass what the person
passed. Or, 1if afterwards you set up a trust
and want to deed it into a trust, you can to
that pursuant to trust law.

So as long as it's been done correctly and
it's got the language and you had fee simple to
pass and now you want to put it in a trust, you
can do that, according to South Carolina. But
there's always the caveat, subject to matters
of public record. So, if there's a mortgage or
there's a judgment lien that attached prior in
time to you doing that, you take it, but you
take it subject to the mortgage, subject to the

judgment, subject to the easement, subject to
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the HOA restrictions, you take it subject to
everything on record, you don't get -- when you
put it in a trust, doesn't wipe away the --
everything that's on public record.

Now, what it does do is it -- when you do
that, vyou're not responsible for the debt,
meaning they can't get a deficiency Jjudgment
against vyou. If an individual has a mortgage
foreclosure, and they owe $200,000 and it only
sells for 100, the bank can get the land and
$100,000 judgment against the person who signed
it, because the bank has a right to be whole.

If you inherit it, the bank can only get
the dirt. They can't say, and I get $100,000
judgment against you and all your assets to be
collected against, because you didn't sign the
note an mortgage.

Does that kind of make sense?

MARK NUNALLY: Yes, sir.

THE COURT: So a trust doesn't wipe away everything

that's prior to on public record. And that's
why you really need to talk with an attorney to
understand all of that. Not Jjust the trial
scheduling stuff we're going to look at and how

that works and how you have to do that right.
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But also trust law, so you can evaluate what's
in your best interest to do to make vyour
options. Does that make sense?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. All right. So, we could move on
into the next motion, the second motion.

MOTION BY MARK NUNALLY:

MARK NUNALLY: Yes, sir. Yes, sir. We can move
into that second motion, because I think that
you pretty much answered the gquestions in
regards to them having to come up with more
answers in regards to their evidence and ---

THE COURT: And after we do the second motion, we're

going to address the trial scheduling order,

unless something comes up where --
theoretically we're going to move on. But I
need to hear the second motion. And the second
motion is and y'all know that -- I think this

is your motion to dismiss for lack of personal
jurisdiction. You see what's on the screen,
right?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. Everything is on -- has been --
South Carolina has been electronic filing thing

for civil court since prior to 2017. Lexington
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County came on in 2017. So everything you see
right here -- and I'll pull back up your case.
Everything's online. So you can see everything
they filed. They can see everything you filed.
Anybody in the public can go pull it up. So
any time you went to reference what has been
filed, it's all online. You go to the County
website, you go to the judicial click, and then
it directs you, type your case number in. It's
fairly easy to do it once you've done it a
couple of times. If there's a problem doing
it, you just call the clerk of court and say,
tell me how to navigate this. But it's fairly

routine-based search terms and things 1like

that.

So, the second motion is to dismiss for
personal jurisdiction. All right. The motion
was kind of sparse, so tell me -- it just says

lacks jurisdiction.

NUNALLY: Your Honor, I think that what we did
in regards to that particular motion 1is we
filed that before actually knowing exactly what
the rules were here in regards to Jjurisdiction
by way of personal Jjurisdiction, especially

involving the fact that, even though we are
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non-residents, this 1s a matter that involves
the trust. And so, from our understanding,
that is what gives The Court personal

jurisdiction over the Defendants in this

matter.
THE COURT: All right. Well, there's actually two
kind of things that come 1in. One 1is, is

there's broad general statute that says, if we

can't find you to personally serve you, we can

do an affidavit of publication. And I think
the clerk -- that happened is the clerk signed
an order and 1t was published. There's also

another statute that says this: If the dirt's
in the county and you can't find the person
that owns 1it, you can serve by publication.
Because you've got -- I mean, people just can't

own county and then leave and not say, I don't

know that vyou can't -- I don't have to pay
taxes or I don't -- 1like that. So, as 1
understand, are you -- I'm not asking are you

withdrawing it, but do you understand how they
had jurisdiction?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. All right. So we'll just -- so

what I would do, then, 1is I'm going to ask
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Mr. Burgess, by next Friday, which is -- that
would be February 7th, to send The Court and to
y'all two, because we've got both e-mails on
it, a proposed word order that basically
summarizes what we've done on these two motion
hearings. All right. And then basically say,
jurisdiction one, not really contested. I
understand they have jurisdiction, acknowledge
jurisdiction. And then the first one we'll
talk about the wet ink, which mortgage is being
discovered, and then the fact that a trial
scheduling order 1is Dbeing filed to produce
documents. Something generic like that. And
they'll send it to me, and they'll send it to
you. And then if there's something you don't
understand, immediately respond back, because I
normally give three days to respond.

MARK NUNALLY: Yes, sir. And is your e-mail address

on that, sir?

THE COURT: When he sends it to me, he's going to
copy. That's a good question. So what should
we —-- what we do now 1is reply all. So no new
e-mail chains, just reply all. Because if you

get something from the court, we would have

sent it to him and you. So just hit reply all.
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MARK NUNALLY: Reply all, okay.

THE COURT: All right. Okay. Everybody's set on
that procedures?

MARK NUNALLY: Yes.

THE COURT: Okay. Now, he will also put Madam Court
Reporter's contact information at the bottom of
the order. So make certain, if you go get an
attorney and the attorney wants to read what
happened, the attorney can contact Madam Court
Reporter, they've got to pay for the court
reporter. But they can contact them and get it
if they want to read 1t and see what was
actually said.

MARK NUNALLY: Yes, sir.

THE COURT: All right. Now we're going to shift
over to like a standard schedule order. Okay.
And I believe this is on our website. It may

have been tinkered with a little bit, but this
is the basic format which you'll get.

RESPONSE BY MR. BURGESS:

MR. BURGESS: Your Honor, just one -- Jjust point of
clarification, I guess. Because their motion
was a motion to dismiss, there hasn't been any
formal answer to the complaint from either Mark

Nunally or Timothy Nunally, individually or --
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he's got two capacities in this case. He's the
personal representative of Carl Allen Nunally,
Sr. He's also the trustee for the trust that's
named and outlined in the Complaint. Because
we haven't received answers from those parties
yet, formal answers, because of the pending
motion to dismiss, I think the answer period is
still open. I'm not sure that that's covered

in the scheduling order just yet.

THE COURT: Thank vyou for Dbringing that to The

Court's attention. And we're going to talk
about where that would go, because you're going
to actually add -- we're going to renumber
things. We're going to -- instead of one, two,
three, four, we're going to have 1like one
through five. So if you 1look at the trial
schedule order, this 1s basically what we'll
send out. You've got your case caption, order
of reference, type of case, and 1t'll Dbe
mortgage foreclosure. And then it'll have
Plaintiff's names and Defendants. The conflict
notice 1is, this 1s who I work for as an
attorney for 20 years right across the street
that way, what my name is, my mom. What this

says 1s, 1f you think we're related or 1if you
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think any of the witnesses are related or if
there's any kind of conflict notice, you need
to make that known in writing early, because
you don't want to get down the line and find
out you've got a witness who I've worked with
or drafted documents or stuff like that. So
make sure that your attorney that vyou will
hopefully get obviously will see this.

Next thing is, 1is the self-represented --
SRL or pro se. People call it the same thing.
Again, that's some information for pro se. It
basically says, bound by the same rules,
civility, evidence, ethics all of that. There
are a bunch of things you can look at on the
South Carolina Jjudicial website that have the
number of written documents that will talk
about pro se things. They have -- even have
maybe a couple of videos about that. And that
lists that information.

So the scheduling order normally says
this. This 1s one where -- it would not say
this, Dbecause the last one obviously we did,
this 1is a new partition act on this board.
That's not what this is. So what's going to

happen is, 1is, Mr. Burgess, you're going to

1230 Richland Street / Columbia, SC 29201

1".‘ CREEL COURT REPORTING, INC.
@ |
\*' (803) 252-3445 / contact@creelreporting.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

R. 726

THE BANK OF NY V NUNALLY 28

remind Joy Davidson that we're going to
actually have a one through seven instead of
one through six. So, what number one is going
to be is the -- it'll say something like Court
has denied motions to dismiss and otherwise.
Statute allows X dates -- or better yet, don't
put X dates. Put wuntil the set date for
Defendants to file an answer and serve it on
him.

All right. When vyou file the motion
during the time period, it tolls your period to
file an answer. If you don't file an answer,
you're deemed to have admitted everything they
pled.

All right. So the first thing you're
going to do, 1s going to say when that date is.
So you have to file it and serve it on him by
the date. So that'll be the first thing.

Then the second thing it will Dbasically

say 1is -- well, no, we're only going to have
six, actually. Second thing will be discovery
completed on or before X. What that means is,

is you serve all your interrogatories, requests
to produce. Tell me who your witnesses are,

you know, how to contact them, show me your --
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tell me what their documents are. Request to
produce 1is, give me a copy of it. Send me a

copy of it.

Remember, they're not going to send wet
ink. If you want to see the wet 1ink, you've
got to talk with them about setting up a time
to come up here to the conference room to look
at it, and then to get a copy of it if you want
to. And then you need to understand who has to
pay for the expert to -- 1if you believe it's
been forged or it's a nonperson signature.

MARK NUNALLY: Yes, sir. And what about in regards
to a request for admissions? Would there Dbe
the same ---

THE COURT: That's part of the discovery, yeah.
Yeah, that's all, you know, request to admit,
request to produce, all of that standard stuff.
That's part of it.

And then when vyou complete +that, then
we'll have a motion filing date. And there's
a form on this on our website. So if you go to
the County of Lexington website, and you can
see a form of this. And she'll send that to
you.

And then we'll have motions heard. And
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remember if you're the moving party, you've got
to bring the court reporter on a motion. At

trial, they got to bring the court reporter,

because they started it, basically. So, they
got to. But still, it really -- we have to
have a court reporter. If we don't have a
court reporter, we don't have a hearing. And

then functionally each side's going to have to
pay for the transcript, whether you moved or
not moved for it.

And then we'll set a trial date.

MARK NUNALLY: Okay. And there is no certified
copies of transcripts available from the South
Carolina Public Service Commission in regards
to these cases. Is that correct, Judge?

THE COURT: South Carolina Public

MARK NUNALLY: Service Commission 1s what I had
looked up.
THE COURT: No. What normally happens 1is, 1s you

contact court reporter, she transcribes it and
they have -- they are required by -- anyway,
they did a rule a year or two ago that said
Master 1in Equity private court reporters have
to comply with basically the same stuff the

State court reporters do. So they're under the
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same stuff. It's one rule. It's one of the
Administrative rules. They're under basically
the same stuff. So that's why, in the order,

we always say, put the court reporter's contact
information in. Because what you do 1is you
contact them, they prepare the transcript and
send it.

What happens in contested trials 1is, 1is
after it's over, they mail me a transcript
thumb drive. And we prepare an envelope and it
says, John Doe versus Jane Doe, trial held this
date, stamp it, and we take the thumb drive,
and we make a copy of that, and put it in the
file, and take the original thumb drive down to
the clerk of court. We used to give them a big
paper copy of the transcript and they'd file
and put it in a vault. ©Now we give them thumb
drives.

And they don't make them type one every
time, because you only need it, you know, if
you need it to refer to it for something or
there's an appeal. So they only type it out
for y'all if you request it. So a lot of times
in motion hearings where it kind of gets

resolved, nobody requests a typed one. But if
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you want 1it, vyou can always contact them and
they'd go back and prepare it. Does that make

sense?

MARK NUNALLY: It does.

THE COURT: Okay. And then the rest of this, this

is basically COVID stuff that we had in there
that we kind of 1left 1in there, because 1f
you -- 1if you get sick and you need to wear
masks, just tell us.

If you notice, there's a monitor there and
there's a wire right there. If you want to
come in and do like a power point in a
contested trial and do that, you can do that.
This says contact The Court five to ten days,
sSo you can come in and practice and hook up and
make sure your stuff's compatible.

Now, 1if +there's a contested trial, we
normally start at 10:00. We normally meet an
hour early where we come in and we make sure
all the exhibits are marked, I understand what
the issues are, and then we get started and we
go kind of until we finish. So most of this is
sort of self explanatory. After it's -- and
then the end of this is, if you're not a lawyer

and you're writing your own order, there are
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resources on forms of how to do it and do
research at the two law schools. So, anyway
that's all online. And this is the copy we'll
be filling in that Joy Davidson in our office
will be doing group e-mails to set this.
Mr. Burgess, anything from Plaintiff?

MR. BURGESS: Your Honor, I think I just need the

e-mail addressed for Mr. Timothy Nunally and

Mark Nunally.

THE COURT: All right. Y'all -- I've got 1it. Will
y'all write it down for him? Because he's
going to -- remember, he's going to send it to

me and then he's going to copy y'all and then
everybody will reply all. So order's due
February 7th and then Joy to send out trial
schedule order info. And I think that's the
two things that how we move forward.

MARK NUNALLY: And, Judge that order will be due

from the

THE COURT: Yeah. The Plaintiff's going to draft
the order on the two motions. The proposed
Word order. And then you're going to have --

like 1f he sends it Friday, then that means
that gives vyou Saturday, Sunday, end of day

Monday we'll get a response, because it's going
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to be a short order and they're basically --
and not really contested orders, so do that.
And then Joy will send out basically, here's a
copy of it, here's the guts, we need the
information. What she does 1is she gets her
calendar out and y'all's calendar out and we
try to figure out dates that are best for all
three, because, you know, we've got a lot of
stuff that's already scheduled. We're working
around existing and we try to -- in circuit
court, regular circuit court, we work on a
docket system. What the docket system is, 1is
they call all the cases and say, who's ready.
So, you might go and you might not. We're
different in we're Dbased on the federal law.
We go by appointment. So it says -- 1like
today, when were we supposed to start?

TIMOTHY NUNALLY: 9:30.

THE COURT: And when did we start? Pretty much
9:30. Yeah. Okay.

All right. Y'all anything further from

Plaintiff?

MR. BURGESS: Nothing from Plaintiff, Your Honor.

THE COURT: All right. Anything from Defendants?

MARK NUNALLY: No, sir.
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THE COURT: Do you feel 1like vyou understand what
we've done today?

MARK NUNALLY: Yes, sir.

THE COURT: Please contact an attorney, especially
to discuss, not only the case and the
substantive stuff, but that your need to
continue to represent the trust legally.
Because you don't want to get into a situation
where something's contested and then they can't
talk.

(There Dbeing nothing further, this proceeding

concluded at 10:08 a.m.)
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THE COURT: All right. W're here on the "Bank of New

York Mellon v. Nunally, et al." It's Case 2024-CP-
32-01094. M. Burgess is here for Plaintiff. Both
Nunal lys are here. M. TimMNunally and M. Mark

Nunal Iy are here.

MR. M NUNALLY: Yes, sir.

THE COURT: Ckay. Al right. Here's -- here's what

we're going to do. There are nultiple notions that
have been filed. Sonme have been ruled on, sone
have been filed according to the timng and the
schedul i ng order, some have not. So what we're
going todois, is | want to do this
chronologically. And the last e-mail that | got --
| normally start with Plaintiff. 1'mgoing to
start with Plaintiff again because you sent an
e-mai | that you had started kind of doing the
chronol ogical thing. So here's what we're going to
do. W're going to go through chronol ogically what
noti ons have been filed, and we're going to say,

"The notion was filed this date. This is what type

nmotion it was. Has it been ruled on?" If it
hasn't been ruled on, we'll -- we'll hear argunent
onit, and then we'll|l nove to the next one. But
that way we will go chronologically, and we'll
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addr ess everyt hi ng.

Okay. M. Burgess?

MR. BURCGESS: Thank you, Your Honor

THE COURT: And if you'll just give a brief case

sunmary.

MR. BURCESS. Yes, Your Honor. Thank you, Your Honor.

Very briefly, this is a -- an action for

forecl osure of real property located here in

Lexi ngton County. Defendants Tinothy Allen Nunally
and Mark Anthony Nunally have appeared in the case.
Your Honor, initially, they did file back in 2024 a
notion to dismss for |ack of persona

jurisdiction. That notion was heard and rul ed
upon. There is an order ruling upon that notion
that appears in the Court's records. | believe it
was heard -- let me confirmthe day. | think it

was January of 2025. Let ne confirmthat.

THE COURT: Al right. | -- 1 have a -- | have a notion

that says there was a hearing of January 28th,
2025, and it was two notions. Modtion for lack --
di smi ssed for lack of personal jurisdiction filed
July 17th, 2024. The second notion, judicia
notice of will and common | aw resident trust filed

Decenber 5th, 2024. So those --

MR BURGESS: Yes, Your Honor.
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1 THE COURT: Those two notions were filed July 17th --
2 MR. BURCESS: And Decenber 5th, respectively.
3 THE COURT: The first -- well, the first was July 17th.
4 The second was filed Decenber 5th, 2024. But there
5 was a ruling that was filed February 12th, 2025,
6 denyi ng bot h.
7 MR. BURCESS: That's correct, Your Honor.
8 THE COURT: That's right?
9 MR BURCESS: And that was a ruling formally froma

10 hearing that was held January 28th --

11  THE COURT: Right.

12 MR BURGESS: -- of 2025.

13 THE COURT: Yeah. Hearing held --

14 MR. BURCESS: The proposed order was circulated to al

15 parties as it was submtted to this Court.

16 THE COURT: Ckay.

17 MR- BURCESS: | -- | do have the e-mail contact

18 information for both the Nunallys. And as this

19 Court's practice --

20 THE COURT: Ckay.

21 MR. BURCESS. -- we include the opposing party on al

22 the e-mails to the Court.

23 THE COURT: Right. Gkay. So we've got those two. All

24 right. Wat's next?

25 MR. BURCESS: Your Honor, the next notion | had up was a
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notion that was taken up, | believe -- let ne get
the filing date. It was a nmotion in |imne that
was filed back on, | believe it was, June 30th and

taken up and denied --

THE COURT: Al right. June 30th of?
MR BURCESS: 2025.
THE COURT: 2025.

MR. BURCESS. Yes, sir. And it was taken up at the tine

slot originally scheduled for the trial in this
case. So if you recall, we had a -- a neeting for
the plaintiff and defendant to allow the defendants
to review the original note that's the subject of
this action. So we had that neeting, and the tria
was schedul ed for July 10th as pursuant to the
scheduling order that -- that's on Your Honor's
screen from February 12th. In lieu of the trial,
because of these pending notions, Your Honor did
take up the outstanding notion in limne. There
was an order entered on that notion on July the

24t h, 2025. It was via a Form 4.

THE COURT: All right. And it was deni ed?
MR, BURCESS: It was denied, yes, sir.

THE COURT: Ckay. And, again, what we tal ked about was

-- again, just to refresh the defendants

recollection, a nmotion inlimne is an order that's
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1 normal |y done pretrial and then the day of, also,
2 you -- you can reraise it in a jury circunstance,
3 because you don't want a notion being raised that a
4 jury's going to hear that m ght confuse them so
5 you do it outside of the presence of the jury. W
6 don't have a jury to worry about that since the --
7 the -- 1 do jury -- | do judge and jury. And,
8 again, | think, as we discuss -- discussed, at sone
9 point, M. Boger -- was it? |Is that who it was?
10 MR. BURCESS: Yes, Your Honor.
11 THE COURT: It was Attorney Brian Boger?
12 MR. BURCGESS: M. Boger is one of the plaintiff's --
13 THE COURT: Right.
14 MR. BURCESS: -- proposed w tnesses.
15 THE COURT: He can -- he can cone to be brought to
16 testify, and you can always object then to
17 evidentiary things or qualification things. But if
18 he's just testifying to eyew tnesses' signatures,
19 then he can certainly do that. So while | denied
20 the motion in Iimne, that doesn't mean you can't
21 raise normal trial objections at the trial when he
22 testifies. Was that -- that's ny --
23 MR. BURCESS: Yes, Your Honor.
24 THE COURT: -- understanding what the --
25 MR. BURCESS: And to clarify, | -- 1 think maybe the
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Nunal | ys mi sconstrued that -- | believe they --
they're -- were under the assunption that the
plaintiff was presenting M. Boger as sone sort of
an expert --

COURT: Right.

BURCGESS: -- because he was the closing attorney,
he's, in fact -- he's a fact witness --

COURT:  No, no.

BURGESS: -- in the case.

COURT: He's just who signed, "I was there. |
signed. They signed." That was it, yeah. Ckay.
BURGESS: Yes, Your Honor. And that's specifically
related to the, | believe, first cause of action in

the conplaint related specifically to the notary
section. M. Boger --

COURT: Right.

BURCGESS: -- acted as the notary. There's
signatures on the notary section that -- that we'll
get into --

COURT: Right.

BURGESS: -- at trial.

COURT: R ght. And they can cross-exam ne --
BURGESS: And -- and certainly reserve that.
COURT: -- about that factually at trial, okay.

BURGESS: Yes, sir.
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THE COURT: Al right. Wat's next?

MR BURCESS: Your Honor, the next notion that | have
listed is a notion to set aside default that was
filed shortly after our neeting. It |ooks |ike
July 3rd, 2025. And that's the defendants' notion

THE COURT: Al right. That has not been argued?

MR BURCESS: Correct.

THE COURT: Ckay.

MR. BURCESS. That -- that one is still outstanding.

THE COURT: Okay. Al right. Let's argue it. Y all's
noti on.

MR. M NUNALLY: Yes, Your Honor. Thank you.

Your Honor, this notion was entered into the
record for it to show that courts in South Carolina
do, in fact, disfavor default when the case should
be decided on the nerits. Therefore, we did cite
"Mctronics, Inc. v. South Carolina Departnment of
Revenue" as to where entry of default is not a
final judgnent, and also that Rule 55(c) permts
the court to set it aside for good cause shown, a
standard that was net in our case. Being that, as
stated in the notion, Defendants have shown good
cause under Rule 55(c). As stated, Plaintiff does
argue that there is no good cause for Defendants

failure to file an answer, but has stated
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Def endants actively participated in the litigation
appearing at the June 3rd, 2025, sunmary judgnent
hearing and June 30th, 2025, instrunent inspection,
as well as Defendants tinely filed a notion to
dism ss for |lack of personal jurisdiction, which as
was di scussed and stated, if |I'mnot m staken, by
Judge Spence, toves -- or told the response of

pl eadi ngs under Rule 12(a).

And, furthernore, the default was not reduced
to judgnment and trial has not yet occurred.
Therefore, courts may set aside default where there
is no intent to abandon, no undue del ay, and the
novant has a neritorious defense. That is case |aw
from"H Il v. Dotts," 345 South Carolina, 3045-47,
2nd Edition (2001). Furthernore, Defendants have
pled neritorious defenses. W have raised serious
questions of standi ng ownership of the note and
nortgage, as well as PSA viol ati ons under New York
Trust Law and REM T tax |aw. These defenses,

i ncluding | ack of enforceable interest, are not
only valid, but go to the heart of this foreclosure
claim sir.

Plaintiff's argunent that the proposed answer
is technically deficient msses the mark. The

court may permt anmendnent of the answer once the
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1 default is lifted. W would be able to see South
2 Carolina Rules of Civil Procedure 15(a). The core
3 requirenment is that a genuine dispute exist, which
4 Def endant s have denonstr at ed.
5 Next, Plaintiff will not suffer under
6 prejudice. Plaintiff clains prejudice due to
7 wi t ness scheduling, but plaintiff was on notice of
8 Def endants' litigation activity since February 20
9 of 2025 -- February 2025. [I'msorry. Al so, no
10 trial has yet occurred, and Plaintiff wll have
11 full opportunity to prosecute its clains once the
12 case proceeds on the nerits. This is not undue
13 prejudice. It's the normal course of litigation.
14 And so, therefore, in conclusion, Defendants
15 respectfully nove this Honorable Court to grant the
16 notion to set aside under Rule 55(c), permt filing
17 of the answer, and all ow any necessary anmendnments,
18 and then also reinstate the matter for adjudication
19 on the nerits, Your Honor
20 THE COURT: Al right. Thank you. M. Burgess?
21 MR. BURCESS:. Thank you, Your Honor. May it please the
22 Court. Your Honor, in response to the notion to
23 set aside default, | believe Your -- Your Honor has
24 it pulled up right there in bold letters. The
25 Subsection 4 of the scheduling order says, "A
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pendi ng notions not presented for disposition are
deened to be abandoned." As you'll notice, as part
of this Court's February 12th scheduling order, the
schedul e was put in place partly because of the
participation of M. Nunally -- or both

M. Nunallys. This schedule was put in place, and
you'll notice in Nunber 1, it says, "The

def endants' denial of their notion to dismss.”
They' re given | eave under the rules. Under Rule
12(a), specifically, is what the order references
right there on the screen to file their answer
within the tinme franme allotted by Rule 12(a).
That's part of the schedule. The defendants are
allowed to submt discovery as a part of their
participation in the trial. The defendants did

serve ny --

THE COURT: Al right.

MR. BURCESS: -- office with discovery.

THE COURT: Let's stop. Let's go back to one.
MR. BURCESS: Yes, sir.

THE COURT: Let's go back to one on the screen. One

says, "Based on the denial of notion to dismss,"
which told -- which would have told the tine to

answer .

MR, BURGESS: Yes, sir.
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COURT: This was done. This scheduling order was
held on May 23rd -- excuse ne. This was held on --
gosh, what day was this?

BURGESS: Your Honor, | believe it was entered
February the 12th.

COURT: It -- it was like a week --

BURCGESS: It was as a result of that January 28th --

COURT: Right.

BURGESS: -- hearing.

COURT: It was like a week -- it was |like a week --
week before the order. So the -- hang on. Let ne
pull it down. So we addressed the first issue
about the pleading that there was a notion to
dismss. It was denied. And then the rule says,
"Once it's denied, what do you have to do?"

BURCGESS: You have to file your --

COURT: Pl ead.

BURCESS: -- response of pleading, and -- and that
Paragraph 1 directs themdirectly to the rule.

COURT: kay. Al right. So the rule was filed --

this order was filed February 12th, 2025. Ws an
answer filed in conpliance with Rule 12(a)?
BURGESS: No, sir.

COURT: COkay. So it wasn't filed at 12(a). So

wasn't filed tinmely with Rule 12(a) as it states in
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1 t he scheduling order?
2 MR BURCESS: That's correct, Your Honor.
3 THE COURT: |Is that what you're arguing? All right.
4 Now, it then says, "All notions to be filed before
5 May 30th, 2025." Was there any notion filed before
6 May 30t h, 2025, that said, "Here's nmy answer"?
7 MR. BURCESS: No, sir. And by that tinme, the affidavit
8 of default, which was served on the Nunallys, had
9 been filed with the court. And so there was no
10 filing after the denial of their notion to dismss
11 up through May 30th, 2025. There was no notion to
12 set aside default. There was no answer fil ed.
13 THE COURT: GCkay. Al right. Next point.
14 MR. BURCESS: Thank you, Your Honor. And as the -- the
15 order plainly says on its face, "All of the
16 substantive notions" -- obviously, this order
17 woul dn't include notions related to conduct of
18 trial. Like we discussed the notion in |imne.
19 The plaintiff wouldn't object to a notion in |imne
20 or a notion to sequester a witness who showed up or
21 a notion for directed verdict. Those, obviously,
22 woul dn't be governed by this order. This order is
23 for substantive notions, which, of course, the
24 notion to set aside default is a substantive
25 not i on.
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Now, the reason why this is inportant is
because of Subsection 2, which tal ks about the
di scovery tineline. |In order for the plaintiff to
craft its discovery and its litigation strategy, at
that point in tine, it's not participation fromthe
def endants that's needed. |It's a formal answer
all eging affirmati ve def enses, countercl ai s,
anything of that nature that would need to be
| egally responded to by the plaintiff. And so
that's a part of what Plaintiff's litigation
strategy was. It -- it affected the entire
tineline for the plaintiff fornulating discovery
requests and how the plaintiff responded to the
def endants' di scovery requests because it inpacted
the i ssues before the court.

As Your Honor's aware, the failure to plead an
affirmati ve defense could result in waiver. And
that's essentially what has happened in this
particul ar case. Not only waiver, but an adm ssion
by the party in default of the allegations in the
plaintiff's conplaint. And, in this case, as we
poi nted out in the nenorandumthat we filed July
9th, on the four corners of the pleading, the
plaintiff's conplaint pleads a cause of action for

foreclosure and for equitable nortgage, as -- as we
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di scussed about Brian Boger's testinony regarding
the -- the notary section. Al of that is pled in
the plaintiff's conpl aint.

Wth the default, there is no issue in
controversy, having admtted all of the pleadings
in the conplaint. So there's no further discovery
that needs to be conducted on those issues fromthe
plaintiff. So that's the plaintiff strategy. |'m
not trying to get into too nuch of, you know, how
t he sausage i s nmade about discovery and tria
strategy. But, obviously, Your Honor, when there's
a default by a party, far be it fromthe other
party to raise issues before the court that aren't
rai sed --

THE COURT: Al right. Both --

MR. BURCESS:. -- by the other party thensel ves.

THE COURT: Both sides are supposed to have the right to
rely on the rul es?

MR BURCESS: Yes, sir.

THE COURT: The timng rules.

MR BURCESS: That -- that's correct.

THE COURT: It -- it's like -- it's like if there's
three balls and four strikes, each side's got three
ball's and four strikes. You can't cone back |ater

and say, "l should get five strikes." And -- and

R. 750

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net



Hearing

The Bank of New York Mellon v. Nunally, et al.

Page 17
8/27/2025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-- and --

MR. BURCGESS. And that -- that's exactly the plaintiff's

argunment - -

THE COURT: Ckay.
MR. BURCGESS: -- is that they should -- we --
THE COURT: Al right.

MR. BURCESS. -- they should be stopped from now trying

to set aside a default that, pursuant to every
opportunity they've had by participating, that --
that doesn't denonstrate good cause their
participation in the case. In fact, it
denonstrates quite the opposite because the
Nunal | ys were aware of all of these itens: the
entering into of the scheduling order, the

di scovery request, everything of that nature. And
the plaintiff has conplied as -- as best they can
to try and give the -- the defendants everything
they're asking for in ternms of discovery. They've
provi ded the opportunity to see the originally

properly endorsed --

MR. M NUNALLY: bjection, Your Honor
THE COURT: Wait. VWait a mnute. Wit a mnute.

You're going to have a chance to -- you're going to

have a chance to respond. Let himfinish

MR. M NUNALLY: Yes, sir.
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MR.
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BURCGESS: So the act of participation, Your Honor,
they did so with -- with this docunent right in
front of them They knew when they had to respond
to the conplaint. They've cited the rules that
direct themto respond to the conplaint. And quite
frankly, just based on the clear and unanbi guous
hi ghl i ghted | anguage of the scheduling order, this
particular notion is deemed abandoned.

COURT: Al right. | want to -- hold on. | want to
ask a question. Wien -- let's assune | agree with
your argunment just for argunent's sake. So what
that nmeans, then, is, is that they're in -- because
none of these earlier orders, to ny know edge, have
been appeal ed. They were -- were they served
personal Iy or by publication?

BURGESS: | believe, M. Nunally -- they're here
present today, were served by publication

COURT: Right. And publication was because they
don't live in South Carolina, right? 1Is that --

BURGESS: That's correct.

COURT: =-- right? And the statute allows for it.

BURGESS: That's correct.

COURT: And then --

BURGESS: And | believe there were unsuccessfu

attenpts to --

R. 752

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net



Hearing

The Bank of New York Mellon v. Nunally, et al.

Page 19
8/27/2025

1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE

MR.

THE

THE

THE

THE

THE

THE

COURT: Right.
BURGESS: -- personally serve them
COURT: R ght. And -- and sonebody el se did the

order of -- the order of publication was done and
-- and all of that by statute, okay. So when
they're in default, they're in default to well-

pl ayed facts, right? So they're in default. So if
these two notions are -- are notions to dismss and
set aside default are denied, what woul d the next
trial step be?

BURCESS: Onh, Your Honor, it would be to hold the

trial on the nmerits. And, again --

COURT: The trial on -- okay.

BURGESS: -- that --

COURT: The trial on the nerits.

BURCGESS: -- that's the plaintiff's burden --

COURT: Right.

BURGESS: -- in this case.

COURT: So at the trial of the nmerits, then you have

to bring in your bank witness with all their
records, and you have to introduce note, nortgage,
all of that stuff, and the debt.

BURGESS: Yes, sir.
COURT: And they have the ability to cross-exam ne

on the debt, right?
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MR. BURGESS: Yes, sir.

THE COURT: Okay. Al right. Al right. 1 didn't nean

to interrupt. | wanted to nake sure.

MR, BURCGESS: Your Honor is directly on point there. At
the trial, given the default, there are certain
items of fact that are deened admtted. However,
the plaintiff still is charged with carrying his
burden of proof --

THE COURT: That's right.

MR BURCESS: -- related to the foreclosure and the
equitable nortgage. Plaintiff is prepared to do
so. In fact, we had the trial scheduled at one
point in tine.

THE COURT: Right. Nowlet's -- let's go back to the
nmeritorious defense. It's ny understandi ng that
this nortgage was originally done on January 30th,
2004. Who did the note and nortgage then? Was it
the -- was it the two Nunally brothers, or who did
it?

MR. BURCGESS: It was Carl A Nunally and Frankie
Nunal ly. Carl Nunally --

THE COURT: So that was --

MR. BURCESS: -- was the signer on the note. And Carl
and Frankie -- Carl, Sr., | believe, and Frankie

were the original nortgagors under the terns --
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1 THE COURT: And is that --

2 MR BURCESS: -- of the nortgage.

4 MR. M NUNALLY: That's -- that's correct --
5 THE COURT: All right.

6 MR. M NUNALLY: -- Your Honor

7 THE COURT: And Momdied in 2019 --

8 MR. M NUNALLY: That's correct, Your Honor
9 THE COURT: -- right? And -- and left it to
10 then Dad died --

11 MR- M NUNALLY: That's correct, Your Honor
12 THE COURT: -- is that --

13 MR, BURGESS: That's correct.

17 MR, BURGESS: Yes, sir. That's correct.

24 THE COURT: Right.

25 MR BURGESS: -- Your Honor

3 THE COURT: That's Mom and Dad? Was that Mom and Dad?

14 THE COURT: -- correct? Okay. Al right. And then Mom
15 and/or Dad nodified the loan? D d a | oan
16 nodi fication, right?

18 THE COURT: And what -- what does bankruptcy court say

19 about | oan nodifications? For exanple, if you've
20 done a | oan nodification, can you go in bankruptcy
21 court, and then claim "I didn't sign the note"?
22 Can't, can you?

23 MR. BURCESS: It -- it's aratification --

Dad and
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COURT: It's aratification. So Momand Dad signed
the note and nortgage. They never conpl ai ned about
it. They went in and did a | oan nodification.

They never filed any |egal action against it, did
they? To -- to your know edge, was there any | egal
action filed by original note and nortgage hol der?
BURGESS: No, Your Honor, there was not.

COURT:  Ckay.

BURCGESS: Neither through their estate --

COURT: So there was never any --

BURGESS: -- in bankruptcy, or in any formthat |I'm
awar e of .
COURT: -- anything filed against that. Now, would

you al so agree with nme that any | egal claimthat
M. -- I"mjust going to say "M. Nunally and M.
Nunal Iy, " because |I'm always getting you confused.
| had --

T. NUNALLY: That's fine. No. You're good.

COURT: -- there were four boys in ny famly.

M NUNALLY: Yes, sir.

COURT: So I'"'mgoing to say "the Nunally brothers."
M NUNALLY: Yes, sir.

COURT: Okay. The Nunally brothers.

M NUNALLY: Yes, Your Honor.

COURT: Al right. Wuld you also agree with ne
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1 that any rights that they have are -- are derived

2 t hrough Mom and Dad' s?

3 MR. BURCESS: That's correct, Your Honor.

4 THE COURT: That is --

5 MR. BURCESS: As far as rights in the property.

6 THE COURT: Rights in the property, okay. Al right.

7 Ckay.

8 All right. So as far as a defense, if Mdm and
9 Dad had no defense, they have no defense, right?

10 MR. BURCESS: That is the plaintiff's position, yes,

11 sir.

12 THE COURT: OCkay. Now, the defense they have -- that

13 they have raised, though, is that sonething's wong
14 with the assignnments and this New York case that

15 says the trust closing and foreclosing after that
16 that we'll address nore and the other thing, but

17 did that -- does that seemto be the two main

18 prongs of a neritorious defense that they woul d

19 rai se that their parents could have raised?
20 MR BURCESS: Yes, Your Honor. | believe --
21 THE COURT: Ckay.
22 MR. BURCESS: -- that's -- now -- and Your Honor raises
23 an excellent point, and we've discussed this a
24 l[ittle bit in our -- our neno in opposition to the
25 notion to dismss. Because we get into the -- the
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heart of that defense. | don't know that even if
standing to chall enge the assignnent, and we're not
conceding that was within the paraneters of parties
to the contract, M. and Ms. Nunally, | don't know
that that defense would transfer to sonmeone who
took an interest in the subject property because
nerely by virtue of taking an interest in the
property, which is what M. Nunally -- what the

def endants have done in this case, | don't --
doesn't make thema party to the underlying note
and nortgage. The -- the -- only the parties to
the contract, the note and nortgage, woul d have
rights therein. So that -- that's --

COURT: Well, they have sone rights to it. For
exanple, if the nortgage was paid off, they could
send you a letter and say, "Send nme the nortgage
satisfaction,”™ right?

BURCGESS: They woul d have a right of redenption,
yes, sSir.

COURT: Right. Right.

BURGESS: They could pay off. They -- they --

COURT:  Ckay.

BURGESS: -- wouldn't be entitled to things Iike a
| oan nodification --

COURT: Right.
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1 MR. BURCESS: -- or have standing -- if -- assuming if
2 the parties to the contract -- if the case |aw were
3 such that the parties to the contract had standi ng
4 to chall enge sonmething related to the transfer of
5 the note and nortgage, | don't know that that
6 transfers to their heirs and assigns --
7 THE COURT: Ckay. Al right.
8 MR BURCESS: -- if that makes sense.
9 THE COURT: Ckay.
10 MR. BURCGESS: And |I'm not concedi ng that point, Your
11 Honor - -
12 THE COURT: Well, | --
13 MR, BURCESS: -- I'mperfectly prepared to discuss that.
14 | don't believe that the original note signers
15 woul d have authority. And | think the case lawis
16 extrenely clear on that, that they wouldn't have
17 authority to challenge the transfer of the note and
18 nor t gage.
19 THE COURT: Well -- well, I -- | understand. | want --
20 I want -- | want the Nunally brothers to understand
21 what we're tal king about, because it sounds |ike
22 you're saying, "Wait a mnute. Wat's good for the
23 goose is good for the gander,” is not in nortgage
24 | aw because by contract, your parents agreed it
25 wasn't. And here's what |'msaying. If ny -- if,
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for example, if ny wife and I own property and
we've got a nortgage on it, and we want to sell our
house and -- and let M. Richardson assune our
| oan, we can't do that w thout the bank's
perm ssion. It says so in the contract.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: The bank, however, they can assign our |oan
to whoever they want as nany tinmes as they want.
We don't have any rights in saying, "No. Don't
assi gn ny nortgage."

MR. M NUNALLY: Yes, sir

THE COURT: Because you agree to that in the nortgage
contract.

MR. M NUNALLY: Yes, sir

THE COURT: Ckay. Al right. So please -- just wanted
to make sure everybody understood that. Al right.

MR. BURCGESS: Well, thank you, Your Honor. And, Your
Honor, just basically wapping up related to the
notion to set aside default. Basically, the courts
have all considered the grounds under 60(b) for
relief fromjudgnent as cogent grounds for

considering a notion to set aside default. And is

THE COURT: All right. Hold -- all right. Hold on a

m nute. Renenber, because we're going to talk
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about this later, there's -- there's -- there was
not an order of default done, was there? O was
there an affidavit of default?

BURGESS: There was an affidavit of default.

COURT:  Ckay.

BURCESS: They're not seeking relief fromjudgnent,

so they wouldn't have to --

COURT: Right.
BURCGESS: -- show any of the 60(b) factors.
COURT: That's right.

BURGESS: But there are certain factors, such as

prejudice to the --

COURT: Right.

BURGESS:. -- opposing party, tinmeliness of the
notion, things of that nature, all of the factors
set forth under 60(b), including the reason for
failure to act, that would be related and -- and
cogent things for the court to consider --

COURT: Ckay.

BURGESS: -- and whether or not to grant the notion.

COURT: Al right.

BURGESS: And, Your Honor, to that point, | would
just like to point out that what | heard M.
Nunal Iy say was that they had participated in the

case. That's not the sane as filing an answer.
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And that's not tantanount to good cause shown when
they had the unequivocal order in front of themin
terns of, "This is how the case is going to be
handl ed. This is our schedule,” and then they wait
till over a nonth after the deadline for filing
notions, nerely days before the scheduled trial to
file a notion to set aside default and then an

accompanying notion to dismss just a few days

|ater. That all ties right into the -- to the good

cause and the 60(b)(4) factors, the timng for the
request for relief.

What | didn't hear M. Nunally say was the
reason why they waited until July and didn't, on
April 30th or any day before May -- May 30th, file
their notion to set aside default or file an
answer, anything of that nature before the
affidavit of default was filed. | didn't hear any
of that. And the prejudice of Plaintiff in this
case is clear. Your Honor, we -- we had a tria
set up. We were ready to go and that had to be
cancel ed. W had to spend considerable time on
these notions and on issues that weren't brought
about in an answer previously. And so that's --
those are things that all cut against the

defendants if we're considering the 60(b)(4)
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1 factors.
2 THE COURT: All right. Thank you. Any response, M.
3 Nunal | y?
4 MR. M NUNALLY: Yes, Your Honor. If | may, we -- we do
5 have a -- a oral argument menorandumin regards to
6 this particular situation.
7 THE COURT: Ckay.
8 MR- M NUNALLY: If | may approach the bench, so | --
9 THE COURT: Certainly. |If you just nmake sure you give -
10 - give M. --
11 MR. M NUNALLY: Yes, sir.
12 THE COURT: -- give himone, too.
13 MR. M NUNALLY: Uh-huh.
14 THE COURT: Ckay.
15 MR. M NUNALLY: There you are, Attorney Burgess.
16 THE COURT: Al right. Al right. Thank you.
17 MR. M NUNALLY: Here you are, sir. You're very
18 wel cone.
19 And, respectfully, Your Honor, Plaintiff's
20 argunment about our notions being untinely under the
21 scheduling order is what this particul ar oral
22 argunment nenorandum speaks to, kind of m ssed the
23 mar k because standing as a threshold, by way of our
24 research that we have found to be jurisdictional --
25 a jurisdictional issue under the South Carolina
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| aw, the Suprenme Court in "Ex parte Progressive
Nort hern | nsurance Conpany," 367 South Carolina 365
(2006), held that a | ack of standing is a defect in
subject matter jurisdiction. |In subject matter
jurisdiction --

THE COURT: Al right. Hold on

MR. M NUNALLY: Yes, sir.

THE COURT: Al right. Your predicate there is |ack of
st andi ng?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Al right. Wy do you say they -- they've
got the original note. They' ve shown you the
origi nal note.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So they don't have standi ng how?

MR. M NUNALLY: They have not shown us how they got the
note. They have not been able to prove that in --

THE COURT: Al right. So what you're saying, then, is
in -- under South Carolina law, if -- if a bank has
physi cal possession of a prom ssory note, that they
have to show how t hey got the note?

MR. M NUNALLY: Well, not necessarily, Your Honor. In
this case, the Bank of New York Mellon is
purporting to be a trustee over this trust. And,

therefore, just as we were told at the beginning of
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this case that in order for --

THE COURT: Al right. Well, hold on a mnute.

MR M NUNALLY: Yes, Your Honor.

THE COURT: We're kind of drifting into the notion to
di sm ss that addresses that. So don't go back into
your -- your trust argunent.

MR M NUNALLY: Ckay.

THE COURT: [I'Il -- I"m-- so you're -- your standing --
as I"'mtrying to understand, you're -- you're --
you're -- you're saying -- you're assum ng they

don't have standing. And this is a nortgage

foreclosure. And South Carolina |law says if you've

got the original note and you've -- and -- and
there's a nortgage and -- and all of that, then
you' ve got standing. You can claimwhat -- you

know, that it wasn't signed right or all that. But
"standi ng" neans you've got the ability to start
the suit. They've got the note, all right? So --
all right. Go on to your next argunent. Let's
assunme -- let's assunme you're right on standing,
but 1'm just saying nmake sure you understand what
standing neans, all right? So go on to the next
poi nt .

MR, M NUNALLY: Ckay. Yes, Your Honor. Well, in

regards to the default and tineliness, as nentioned
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in the nenorandum South Carolina law is clear that

jurisdiction cannot be waived or cured by the

default. That next, "Ex parte Progressive Northern

| nsur ance"

THE COURT: Al right. Hold on again. Wat do you nean

by "jurisdiction"?

MR- M NUNALLY: What | nean --

THE COURT: When you say -- when you say, "It can't be
cured by default,” what do -- when you say
"jurisdiction,” what do you nean by that?

MR. M NUNALLY: Their ability to try the matter.

THE COURT: Al right. Al right. Gkay. Let's --
let's ask about that. The property is in -- is in
the -- the real estate is in South Carolina? Yes?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: The real estate is in the County of
Lexi ngt on?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Yeah. Right. There is a recorded nortgage
on it?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Ckay. There was an order of reference that
referenced the case to the nmaster in equity's
of fice?

MR M NUNALLY: Yes, Your Honor.
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THE COURT: Al right. Were is there -- howis there
not jurisdiction when those factors have been net?

MR. M NUNALLY: Again, as far as | understand at the
nmonment, Your Honor, as we were told -- I'msorry --
as ny brother was told as a trustee, he had to show
proof of ownership, and we have not been able to
see that. The only way he would be able to show
that. If I'"'m-- if I"mcorrect --

THE COURT: Well, wait a mnute. Wen you say, "He was
tol d"

MR. M NUNALLY: The trustee, Tinothy Al len Nunnally, of
the CAN Irrevocabl e Trust.

THE COURT: Ckay. Now -- all right. Wen was that
trust formed?

MR. M NUNALLY: That trust was fornmed before our -- our
dad passed away.

THE COURT: Ckay. Wat year?

MR, M NUNALLY: 2021

THE COURT: When did your dad and nom sign the nortgage?

MR- M NUNALLY: If I'mnot mstaken, that was 2004.

THE COURT: Four. That's the date that's critical
Every -- the nortgage date is the controlling date.
If you die, if you forma trust, if you deed it, if
you give an easenent, it's all subject to what's

already on the record title, which was the
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nortgage. So you understand that you can't sign a
nortgage in 2004, and then heirs sign sonething 15
or 20 years |ater saying, "W're not taking subject
toit. W've decided we don't want the nortgage."
The nortgage is on record. It runs with the
property. It runs through the property.

MR. M NUNALLY: Yes, Your --

THE COURT: Al right.

MR M NUNALLY: -- Honor.

THE COURT: So -- all right. Now -- now, when you say
"he was told," he was told by whonf

MR- M NUNALLY: This trustee was -- was told, if I am
not m staken, by Judge Spence earlier in this case,
that in order for the property at hand, 1759, to be
in that trust, it had to be either deeded into the
trust, if I"'mnot m staken, was determ ned by way
of gift or --

THE COURT: Right.

MR. M NUNALLY: -- somewhere --

THE COURT: Right.

MR. M NUNALLY: -- along those lines, and that we would
i ndeed have to show proof of that for it to be --

THE COURT: Ckay.

MR. M NUNALLY: -- standing.

THE COURT: Right.
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MR. M NUNALLY: And -- and our argunent is that we have

not been shown proof that said nortgage was pl aced

in said trust by trustee to be over that --

THE COURT: Al right.

MR. M NUNALLY: -- particular trust, and they have not

been able to prove that.

THE COURT: Ckay. You are -- okay. | -- now, |I'mglad

you expl ai ned that, because | want to explain how
you' re fundanental | y m sunderstandi ng South
Carol i na Race Noti ce.

The nortgage is not put into a trust. The
nortgage is recorded |ike deeds in the office of
the ROD; it's recorded in 2004, and it's subject to
anything afterwards. It doesn't get put into the
trust; you take subject toit. So if -- if -- for
exanple, if your dad had done a deed when he was
alive, let's say, on -- and two years after this --

after the deed and the nortgage was recorded --

MR. M NUNALLY: Yes, Your Honor.

THE COURT: -- he deeded it to the two of y'all in that

trust --

MR. M NUNALLY: Yes. Yes, Your Honor.

THE COURT: -- it would have been subject to this

nortgage. He didn't put it into the trust. He

gave you the property. The nortgage follows it
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1 because it's on public record.
2 MR. M NUNALLY: Yes, Your Honor.
3 THE COURT: Al right. So you understand that?
4 MR. M NUNALLY: Yes, Your Honor.
5 THE COURT: Nobody had to give the nortgage to anybody.
6 The nortgage is on record. That's why you do title
7 searches before you buy property.
8 MR. M NUNALLY: Yes, Your Honor.
9 THE COURT: Ckay. Al right. So does that make sense?
10 MR. M NUNALLY: It does, Your Honor.
11 THE COURT: Ckay. Al right. So -- so that's the
12 subject matter jurisdiction issues.
13 MR. M NUNALLY: Ckay.
14 THE COURT: Al right.
15 MR. M NUNALLY: Yes, Your Honor.
16 THE COURT: Ckay.
17 MR. M NUNALLY: Ckay. So thank you, Your Honor, for --
18 THE COURT: Yeah.
19 MR. M NUNALLY: -- clearing that up.
20 THE COURT: All right.
21 MR. M NUNALLY: Well, by way of this particular
22 menor andum we can still state that South Carolina
23 law is clear that jurisdiction cannot be waived or
24 cured by default.
25 THE COURT: (Ckay. W -- and we've sort of -- | hope you
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under stand better now what jurisdictionis. And

don't --

MR M NUNALLY: Yes, Your Honor.

THE COURT: | don't -- I'mnot hearing yet a persuasive

argunment that says this court doesn't have
jurisdiction over the matter. And | agree with
you. You can't waive subject matter jurisdiction
But I don't know. | haven't heard anything yet
that says this court -- we've got an order of
reference. The property's in South Carolina. The
property's in Lexington. |t was recorded properly.
| don't hear anything that said we don't have
subject matter jurisdiction. Now, whether your
trust argunment and your assignnent about when they
filed the nortgage, that's your next notion. But
as far as jurisdiction, |I'mnot hearing anything.
And I"mnot ruling, but I'mnot hearing anything
that says, "For purposes of Rule 55, it's
jurisdictional."

Now, we -- | still got to weigh the 55
factors, or should we do this, you know, based on
an affidavit of default. And I'll consider what
you' ve argued and what -- what he's argued. So |
understand the jurisdictional argunent on 55, and

understand the affidavit of default argunment. |Is

R. 771

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net



Hearing

The Bank of New York Mellon v. Nunally, et al.

Page 38
8/27/2025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

there anything different other than that? Because

you -- because you understand a notion to vacate a
default is not an automatic -- it is not a matter
of right. It -- a court can say yes or no. |If it

was an automatic right, you wouldn't have to file a
notion. You just say, "Here's ny answer." The --
it -- we wouldn't have rules that say, "You have to
answer in 30 days. Just answer anytine, because we
want justice.” You have to have a tinme limt. So
you understand -- you understand there are tine

limts that apply to this?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: And -- and it's not -- and it's not a matter

of right under -- under notion to vacate that you
get it granted because the -- the sumobns says "30
days.” And then the rules say, "If you file a
notion, you don't have to file it." But after you
rule on a notion, then you do have to file it
within the time period. So what he's arguing is --
is -- is technically, you -- you don't have the
right to file this notion because you didn't even
fileit tinely. And, second of all, even if | do
consider for the tineliness factor, you're not
nmeeting the things because you' ve been allowed to

participate, there's still going to be a trial
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Al'l of that, okay?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Al right. Anything further on this notion?

MR M NUNALLY: And | -- and | think that we nmay touch
on this in-- in -- in sone of the next notions, as
well, just in regards to the plaintiff's possession

of the note, and how we wi sh to argue that as being

insufficient, as well as the void assignnent into

the trust.
THE COURT: Ckay. | want to -- while you're thinking
about that, I want to, again, reiterate somnething

we' ve tal ked about | know at | east once.

Again, in South Carolina, South Carolina | aw
is -- is possession of the note is |ike possession
of a $20 bill. For exanple, if you take a $20 bill
and go to Hardee's and say, "I want a coke," they
don't meke you say, "Were did it prove -- where

did you get that $20 bill from" do they?

MR. M NUNALLY: No, sir.

THE COURT: They don't say, "Show ne a chain of

possession that you didn't steal it or that you
didn't take it or it was assigned to you

improperly.” Ownership is a jurisdiction, right?

MR M NUNALLY: Yes, Your Honor

THE COURT: The notes -- the note is the sane way, al
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1 right? The note is the same way of it. So they've
2 got -- they've got possession of the note. So
3 they've got --that's jurisdiction. That's
4 jurisdiction. And -- and, again, renenber, they
5 don't -- under South Carolina |aw, you don't have
6 to prove how they got the note. Just like a --

7 l'i ke the $20 bill, they've got possession of the

8 original note. Now, what | do to allay homeowners
9 concerns -- and it could happen if they did stea

10 it or if it got -- if it got delivered to them

11 sormehow i nproperly and then all the records got

12 shi pped to theminproperly and then paynents got

13 started and nade to theminproperly. |If it was al
14 done sonehow i nproperly, what -- what we can do if
15 you ask -- if -- if the case goes on and they win -
16 - and the bank wi ns, what | have done in a case

17 where the bank wins is we do a rule to show cause
18 if the homeowner asks for it. And | send a rule of
19 show calls to everybody in the chain, everybody
20 that is purported to had assignment fromday one to
21 the end. And | order themto conme to the court,
22 and say, "You show up on this date to tell nme why
23 you have an ownership and this interest wth these
24 people, or I"mgoing to order all your stuff marked
25 satisfied on the record.” And to this date of --
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I"ve only had to do it a couple tines, but |I've
never had anybody shown up. But that is a
protection nechanismthat we do because it is a --
it is alegitinate concern that after you get --
you know, after a person gets foreclosed on, you
know, and -- and they -- and they don't see where
the original note goes, they don't want sonebody
showi ng up 15 years later saying, "I got the
original note, and | don't see any paynent stuff,"”
and sue you again, right? So -- so |I'mjust
telling you that that is a nmechani smfor everybody
to remenber if they end up winning the -- the --

the case. Do you understand what |'m sayi ng?

MR M NUNALLY: Yes, Your Honor.
THE COURT: Ckay. All right.

MR. M NUNALLY: Yes, Your Honor. Your Honor, if | may,

in regards to the -- our argunent about plaintiff's
possession of the note being insufficient, we would
like to, if we may, bring to the Court's attention
under UCC 3-301, "A holder nust be entitled to
enforce. And endorsenents w thout proof of a

| ossful (verbatim transfer are neaningless.” And
-- and we haven't seen that proof just yet of the

| awful transfer fromwho that | oan was origi nat ed

with to who it transferred to. And, if |I'mnot --
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THE COURT: Ckay. And you're -- you're -- you are

citing UCC Article 37

MR M NUNALLY: Yes, Your Honor.
THE COURT: Not Article 4?
MR, M NUNALLY: Not at this nonent, Your Honor.

THE COURT: Ckay. Al right. So, M. Burgess, if you

will -- whenever we do our proposed order, what
they are arguing then in Article 3 is commerci al
paper. Article 4 is secured transaction. This is
a secured transaction because there is a -- a
nortgage. There is a security agreenment with it.
There's a little different play over onit. He's
arguing -- what | understand the argunent to be,
"Well, yes, thereis.” In Article 3, you would
have to show i f sonmebody at Wendy's or whatever
restaurant it was, you would have to show t hem

Because a $20 bill's a note, right?

MR. M NUNALLY: It is, Your Honor. Yes, Your Honor.

THE COURT: It's a negotiable note. It's a Federal

Reserve note. Theoretically, they can say, "Show

me where you got it from" if that's what Article 3

says. Al right. So address Article 3 and the
Article 4 about secured transactions.
Now, |'mpretty sure |I'mtaking judicial

notice of this. | don't know anyone who's ever
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1 told me in court or as a |lawer that they were

2 asked to show proof of the $20 bill, and any tine

3 they' ve spent noney. Now, | guess, if you were --
4 if you had robbed the store, and it was |ike

5 somet hing that had ink on it, you know, |ike one of
6 those dollar bills that m ght conme up, but in an

7 ordi nary course, you don't have to show where you

8 got noney from proof from Okay. Al right. Next
9 poi nt .

10 MR. M NUNALLY: Also, Your Honor, in "Crawford v.

11 Central Mortgage Conpany," 404 South Carolina 39

12 (2013), it was stated that there is a requirenent
13 of authentication of business records and chain of
14 custody, and that nmere possession does not prove

15 authority.

16 THE COURT: Al right. At the trial, they're going to
17 have their business record person there, and all

18 that testinmony will occur. Because they not only
19 -- what they have to do -- what that witness has to
20 do is -- is they have to cone in and they have to
21 show how t hey got the docunents, who they got it
22 from the onboarding conputer programthey did, how
23 they logged in the paynents, how they | ogged in the
24 stuff, howit's normal course of business. There
25 will be a -- a good deal of tinme devoted to that
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3 records,

4 MR M NUNALLY:

1 normal |y during their -- the bank's portion.
2 put the person up,
so that occurs.

As to where we'l

They

he goes through all the business

be able to cross?

5 THE COURT: Yes.

6 MR. M NUNALLY: Ckay.

7 THE COURT: Yes. Absolutely. You'll be able to cross

8 t hem

9 MR. M NUNALLY: Thank you, Your Honor

10 THE COURT: Yep. Ckay.

11 MR. M NUNALLY: And then last -- lastly, at the June

12 30t h, 2025, instrument inspection, Plaintiff, in

13 fact, did produce only the note, but failed again
14 to produce the pooling and service agreenent/the

15 custodi al receipts for servicing agreenents. And
16 that evidentiary gap is fatal if you' re going to be
17 atrusteein -- in -- in this position as far as we
18 under st and, Your Honor

19 THE COURT: Al right. That's bleeding into the next
20 argunment nore, right? That -- that's not so nuch
21 -- that's not why you should necessarily -- that's
22 your -- your next argunent. | understand what
23 you're saying. It can be part of this, but it's
24 nore into the next argunent, so let's -- okay. |
25 -- | understand you -- you're naking that argunent,
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al so.

MR. M NUNALLY: Ckay.

THE COURT: And you're going to have the chance after he
addresses your notion to argue it fuller.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: About the trust agreenent, the pooling, and
securitization.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Because he said "not -- not a rel evant
thing." They' ve got the note. They' ve got the
nortgage. How we pay people and what we do and who
are -- how we do that, not relevant to the
enforceability. Wat you're -- what you're arguing
is, is there's this case that says there's a | aw
that says, "Yes. It is." If it's sonmething
happens after a certain point in tinme, not who they
pay, who they're making securitized paynent to, all
that stuff, that's not relevant. Wat you're
arguing is, is there's a New York case, it says,

"By statute pool and date closes at this tine.

They can't foreclose afterwards.” So we'll --
we'll hear nore about that in detail shortly, |
t hi nk.

MR. M NUNALLY: Thank you, Your Honor

THE COURT: Ckay. Al right. Thank you. Al right.
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MR

THE

THE

THE

THE

THE

THE

THE

Okay. Next -- next part, M. Burgess, the notion
to dism ss based on pooling and the trust agreenent
and those matters.

BURGESS: Yes, Your Honor. That's the next one that
-- that we had. | believe that one was filed July
9t h.

COURT:  Ckay.

BURCGESS: It was either July 8th or July 9th. |

think --

COURT: Al right.

BURGESS: -- July 8th.

COURT: kay.

BURGESS: And that was a notion to dismss, it |ooks

like related to Rule 12(b)(1) and 12(b)(6). And,

Your Honor, we're certainly happy to address --

COURT: Al right.

BURCGESS: -- both of those notions if they're
prepared to argue them

COURT: Al right. Are you -- are y'all ready to

argue it?

M  NUNALLY: Yes, Your Honor.

COURT: You're -- okay. Al right.

M NUNALLY: And -- and | apol ogi ze which notion is
that, again, Your Honor?

COURT: This is your notion to dismss filed July
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8th, 2025. 7/8/2025.

MR. M NUNALLY: Yes. Yes, Your Honor. Again, this

goes back to the point of dismssal in regards to
Plaintiff's lack of standing, as we understand it,
by way of the assignnment into a closed 2004 trust
done all the way in 2023 as being sonething that
we're not seeing the possibility of, and -- and it
hasn't been proven to us just yet of howit is
possi bl e and that, even accepting allegations as
true, that we have yet to see any legally

cogni zable claim if you will, regarding this

noti on.

THE COURT: All right. That -- what all that you just

said that's based on -- tell ne that case -- the
case you're basing that all on. Al of that that
you just said, "I believe what | just said because

of . . ." Tell ne the case.

MR. M NUNALLY: Yes. For a fewwe -- we -- well, we

know that the plaintiff has relied on cases like

Roshul yn (phonetic) and -- and -- and Bassman to
claimthat --
THE COURT: No, no, no. | want to know what you rely

on. You cited in your case.

MR M NUNALLY: Yes. Yes, Your Honor.

THE COURT: Tell ne that case, the date of it, and tel
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nme the facts of that case and the holding --

MR. M NUNALLY: Yes, Your Honor.

THE COURT: -- that you base it on. And then he's going
to tell his cases, and then y'all will be able to
respond back to it.

MR. M NUNALLY: Yes, Your Honor. As stated in the
notion has a -- Nunmber 4 has a REM T trust governed
by 26 U S.C. Subsection 860D 860G  The trust could
not lawfully accept any nortgage asset after its
closing date without jeopardizing its federal tax-
exenpt status. Also, transfers after the closing
date are prohibited under the IRS code and viol ate
the PSA. Courts have repeatedly held that post-
closing transfers into REMT trust are void. For
that, we would be able to see "d aski v. Bank of
Anerica,"” as well as "In re Saldivar."

THE COURT: [|'ve got it. You don't have to read it.
|"ve got it on screen

MR. M NUNALLY: Oh.

THE COURT: Okay. So this is -- 1 just found it. This
-- this is the notion, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: And -- and your -- the argunent there is --
is, is there's a New York Trust Law that they

accept the nortgage after its closing date, and
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that it -- it -- it subjects themto -- wait a
mnute. Hold on. Al right. As four, which
you're arguing, is -- it says, "The trust could not
lawfully accept it without jeopardizing its federa
tax-exenpt status." That's what you say on four,
right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: It doesn't say they couldn't enforce the
nortgage, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: It says if they did it, they mght |lose a
tax benefit --

MR M NUNALLY: Yes, Your Honor.

THE COURT: -- right? Oay. Al right. And then it
says -- and then it goes on to say, "They're
prohibited.” And then this says, "Those transfers
are void," right? So what --

MR. M NUNALLY: Yes, Your Honor.

THE COURT: -- that says is, is that they're -- they're
void. That says sonething different, okay. Al
right.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So we'll let himaddress that. So let's
start on that part right now, because that's the --

that's a discrete subsection. So I'mgoing to |et
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him-- M. Burgess now address these nmatters
rai sed. Trust took it, post-closing assignnent
void, tax stuff's gone. Tell ne what -- what's the

-- what's your argunent and response to that?

MR. BURCESS: Thank you, Your Honor. |'m happy to do

so. Your Honor, I'lIl try to be as brief as
possible. This isn't a novel issue. Courts across
the country have been faced with this sort of
defense, and uniformly they' ve been rejected. Wat
the defendants do have is pointing to a couple of
cases. And I'Il start with the "Wells Fargo Bank
v. Erobobo"” that's on the screen there, and
Paragraph 9 of their notion. That would be 39

m scel | aneous 3rd (1220), a New York Superior Court
2013 case, which the defendants cite for the
proposition that a post-closing assignnment is void
under New York Trust Law, EPTL 7-2.4. That was the
hol ding of the trial court. Your Honor, | want to
preface that by stating that trial court decision

was obvi ously appeal ed --

THE COURT: Al right. Stop for a m nute.
MR, BURCESS: -- and later overturned on appeal.

THE COURT: Al right. Stop for a mnute. Wat is the

New York Superior Court? 1Is that a trial court or

an appellate court?
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1 MR BURCESS: |It's trial court.
2 THE COURT: So it's a trial court. So it's like a tria
3 order?
4 MR. M NUNALLY: Yes, Your Honor.
5 THE COURT: Ckay. |It's a trial order. GCkay. So what
6 happened after that trial order?
7 MR. BURCESS: Yes, Your Honor. That order was
8 ultimately overturned in the specific finding in
9 the "Wells Fargo v. Erobobo" appeal ed deci sion
10 And -- and | can give you the citation for that.
11 It was overturned and reversed in a decision found
12 at 127 AD 3rd -- | think it's the Appellate
13 District -- 3rd (1176). Also, NYS 3rd at 312.
14 This is a -- an appellate court decision that cane
15 up.
16 THE COURT: Al right. Al right. Let ne ask you a
17 question. Al right. So that was an appellate
18 court. Was that the New York --
19 MR BURGESS: It was.
20 THE COURT: -- Suprene Court, or was it their court of
21 appeal s? Wat stage of appellate court ruling are
22 you tal ki ng about ?
23 MR, BURCESS: It was the court -- their equivalent to
24 the court of appeals. It was not --
25 THE COURT: Al right.
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BURGESS: -- the Suprene Court or the ultimate

hi ghest court in -- in the appellate court system
for the state of New York, as ny understandi ng.
COURT: Al right. Ws this -- was it appealed to
t he hi ghest court?

BURGESS: No, sir.

COURT: Okay. Well, then --

BURCESS: A |leave for rehearing was actual ly denied.

COURT: Okay. All right.

BURCGESS: A |eave to appeal further was actually
deni ed.

COURT: Al right. So let's stop. So let ne
explain this. (To the Nunallys) | want to --
want to explain to you what he just said, and I'm
going to put it on a South Carolina |evel

M NUNALLY: Ckay.

COURT: Al right. What you cited in Nunber 4 was
nmy order. Sonebody like ne. A trial court order.

M  NUNALLY: Yes, Your Honor.

COURT: Atrial court order, "I said this." It got
appeal ed to the people in the picture over your
shoul der back there. The appeal court, |ike the
court of appeals.

M NUNALLY: Yes, Your Honor.

COURT: They said, "Trial judge got it wong. W
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1 don't agree with it." So it doesn't matter that
2 trial court, like nme, ruled and agreed with you.
3 If the appellate court says, "No. This order is
4 not the law," is what the appellate court said.
5 Does that nmake sense?
6 MR. M NUNALLY: It does, yes, Your Honor.
7 THE COURT: Ckay. Al right. And what |'m asking you
8 is, is what you' ve cited is in effect the court of
9 appeal s decision, right?
10 MR BURCESS: That's correct, Your Honor.
11 THE COURT: And -- and --
12 MR. BURCESS:. The |aw of the case is the exact opposite
13 of the trial court order they've cited.
14 THE COURT: Ckay. And to your -- and what -- now, tel
15 me what you just said "cert was denied." |s that
16 what you sai d?
17 MR. BURCESS: That's correct.
18 THE COURT: Ckay. Now, | want to explain what a common
19 version of "cert is denied."” Wuat happens is, is
20 when it goes from like, the trial judge and the
21 trial court, and they appeal it to the court of
22 appeals. The court of appeals nakes a ruling. You
23 can appeal it fromthe court of appeals to the
24 Suprenme Court by a process called "certiorari," and
25 what it says is, is the parties say, "Dear Suprene
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Court, we think the court of appeals nessed up, and
t hey should have affirmed the trial court, not
reversed them W'd like you to take the case and
reverse the court of appeals.”

The court -- the Suprene Court said, "No."
Now | isten. "No." They said, "W're not taking
the case.” Sone people say, "Wll, that
automatically nmeans they agree with the court of
appeals.” Could be. Could just nean they don't
want to take the case at this point. It could nean
a lot of things. But what we do know is, is that
in New York, the highest court ruling does not say

what Nunmber 4 says. |s that your argunent?

MR BURGESS: Yes, Your Honor.
THE COURT: Ckay.

MR, BURCESS: That's our argunment. And it's been

anal yzed by courts across the country.

THE COURT: Ckay. Al right. So let's do sonme nunbers

on that. That -- that was in your meno.

MR. BURCESS:. Yes, sir. So, initially, the -- the

reason why this is inportant is because after the
2013 ruling in Erobobo at the trial court, the same
i ssue was being litigated across the country. 1In
California, where California has a nonjudici al

forecl osure nethod as far as foreclosing on a
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nortgage -- in California, it would be nonjudici al
foreclosure of a deed of trust. Utimtely, in
California a -- a nortgage -- a nortgagor can file
an affirmative suit to try and state wongfu
foreclosure. And so that's exactly what happened
in 2013 in the d aski case, "Q aski v. Bank of
America." Essentially in that case, Bank of
America had nonjudicially foreclosed. The d askies
filed suit and they nade essentially the sane
argunent that the Nunallys are making in this case
because of the underlying transfer of the note and
nortgage into the trust was supposedly in
contravention of the tines set forth in the pooling

and servicing agreenment, it's void under New York

law. And the "d aski -- Bank of America v. d aski”
case actually did -- or "daski v. Bank of
Arerica,"” | should say. And that's found at 160

California Reporter 3rd 449, also decided in 2013.
Now, it's inmportant that that decision was nade
whi | e Erobobo was on appeal. And that'll be
discussed a little bit later in one of the further
cases that | cite that actually discuss a nunber of
these cases. And, essentially, G aski said, "W
thi nk that under the Erobobo case that the transfer

was void. And so the underlying nortgagor has
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rights to be able to nmake a claimfor wong

forecl osure based on the tineliness of the
transfer. Essentially giving |ife or sonme credence
to this argunent that we're here today on. The

pool i ng and servicing argunent.

THE COURT: And -- and under -- and -- and want to nmake

sure that the Nunallys understand a termthat you
just used. Half -- about half of Anerica is
judicial foreclosure. About half is wit or
nonjudicial foreclosure. Californiais
nonjudicial. South Carolina is judicial. In South
Carolina, what has to happen in judicial -- like
South Carolina and Florida are judicial. North
Carolina and Georgia are wit or nonjudicial. 1In
the judicial states |like we are, four things have
to happen before sonebody coul d take your hone.
They have to file a lawsuit, right? That's
happened. They have to have a hearing, an

adjudi cation that you're entitled to it. W're
still doing that part, right? Then if the bank
proves its case, it has to be sold after public
notice, at auction, and all that stuff. And then,
four, whoever the bidder is, bank or non-bank, has
to pay noney and they have to get a deed. So those

four things have to happen. And as you can see,
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you have full trial rights. You get to do

di scovery, you get to do stuff, you got rules. The

wit states, while they're all a little different,

it basically works like this, "W're the bank. You

didn't make a paynent. Get out in ten days unless
you file a countersuit that shows that you have
sonme basis to argue you should be able to stay in
the house.” So what | understood you to say was
that happened. And in California, which is a
nonj udi cial state, they said, "You filed a
countersuit. You've raised an issue that has at

| east been successful on the trial level in New
York." But they didn't do it after the -- the --
the New York Appellate Court had ruled, is that
what you're sayi ng?

BURGESS: That's correct.
COURT:  Ckay.

BURGESS: d aski was deci ded before Erobobo was --

COURT: Al right.

BURCGESS: -- appealed --

COURT: Al right. Now --

BURCGESS: -- or before the decision on appeal.
COURT: R ght. Now, if California courts had

| earned that the New York case they were -- relied

on had been overrul ed, may have been a different
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deci sion, may not. W don't know, right? So what
happened in the California case? Did it get
appeal ed up or what happened? It's just a tria

case.

MR. BURCESS: Well, the California case initially, the

G aski case, which cited Erobobo, has 231 separate
negative citations in California and throughout the
United States. Those negative citations, a nunber
of those cases reference that d aski on his face
was an outlier and is not widely accepted | aw.

And, Your Honor, | can go into a few of those now.

Particularly, there was --

THE COURT: Al right. Wll, hold -- well, hold on. In

the California case. Wat was it? Wat nunber?

What was that called? Was that Erobobo or d aski?

MR, BURGESS: daski was the California. "d aski v.

Bank of Anerica."

THE COURT: Ckay. So -- and d aski was the trial one

appeal ed up to an appellate court?

MR. BURCESS: | believe it went to one of their second -
- their first levels of appeal, the -- essentially
the court of appeals. | -- there wasn't a

statewi de | aw that cane down that references 4 ask

as the law of the case -- or the lawof land in --

in California.

R. 792

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net



Hearing

The Bank of New York Mellon v. Nunally, et al.

Page 59
8/27/2025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Ckay. Al right.

MR. BURGESS: So there's been a nunber of cases that

distinguish it, just flat out fail to followit.
And it's because of the discussion that we're
having right now. The theory that the Nunallys are

putting forward that they're claimng these cases

-- and -- and they cite 3 aski, which is the reason
why I'mdiscussing it -- is that the pooling and
servicing agreenent in their theory -- and, again,

we haven't gotten into the facts of they would have
to prove that these things are, in fact, true. But
what they're asserting and assum ng that -- even
assum ng what they're asserting is true, they're
asserting that if a transfer of a nortgage into a
trust happens outside of a certain tineline that's
governed by the pooling and servicing agreenent,
that New York | aw says that act is void. The only
way they woul d have standi ng under the d aski case
and any case associated with -- with it, as if that
were, in fact, the lawin New York that a transfer
is void. And, in fact, that's exactly the opposite

of what New York |law is.

THE COURT: That was the | aw of New York on the trial

| evel deci sion.

MR, BURGESS: That was. That's correct.

R. 793
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THE COURT: But not --

MR BURCESS: And that's what d aski found.

THE COURT: But not when it got appealed up to the court
of appeal s? The New York court appeal s?

MR, BURCGESS: Correct.

THE COURT: Ckay.

MR. BURCESS: And the California Suprenme Court, while
not nmaking a determ nati on about what New York | aw
said as far as -- far as void and voidable, in the
case of "Yakanova (verbatim v. New Century
Mort gage Corporation.” That's 62 California 4th
(919). It's a 2016 California Suprene Court case.
They asserted that the proposition in d aski would
be true dependi ng on what New York | aw sai d about
voi d versus voi dabl e.

THE COURT: Right.

MR. BURCESS: So if New York |aw said that an action and
contribution of a pooling and servicing agreenent
was a void act, then the d aski argunent woul d have
teeth. They didn't answer the question as to what
New York |law said. They just said if the
proposition is -- if New York ever decides, and
they haven't to this day, as we sit here in 2025 --

THE COURT: Well, their court of appeals has said no to

what trial -- the trial people said?

R. 794
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BURCESS: That's correct.

COURT: Right.

BURGESS: And that's never been changed.

COURT: Right. That's never been changed.

BURCGESS: So the law, as we sit here today in 2025,
is that even considering everything that they're
saying that, A, nunber one, an action taken in
contradi ction of a pooling and servicing agreenent
is not void, but the nortgagors thensel ves don't
have standing to challenge that act, and that's --
it's their standing to challenge the act is what --

is the crux of the issue here, and that's what

California was -- was westling with --
COURT: Ckay.
BURGESS: -- was whether or not an action is void or

voi dabl e under New York Trust Law

COURT: Al right.

BURGESS: And I've cited in ny brief that -- that we
filed on August the -- the 25th, Your Honor, a
nunber of cases that go right into the heart of the
d aski case. Let -- as | said, thisisn't a-- a
novel issue. They discuss it at length. One of
the -- the best cases that | read as far as in-
depth analysis of the -- the -- this very issue is

a bankruptcy court opinion out of the Eastern

R. 795
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1 District of Virginia, Norfolk Division. And it

2 anal yzed all of the cases that we've been tal king

3 about - -

4 THE COURT: And that was the --

5 MR. BURCESS: -- Bassman, Erobobo --

6 THE COURT: And that was the A-4 one?

7 MR BURCESS: -- d aski.

8 THE COURT: Yeah. Ckay.

9 MR BURCESS: And it was a 2016 bankruptcy case. So by
10 the tine they nmade this decision, all of these

11 cases were already decided. So they had the full
12 information in front of them And they -- they go
13 in depth. In fact, it's -- there's a page and a
14 hal f of -- of straight citation fromthat

15 case/ strai ght quotation. They give an excellent

16 di scussion of both Erobobo, daski and the -- the
17 time frane and -- and the court's treatnent of

18 whet her or not a case -- or an actionis -- is void
19 versus voidable. And, ultimately, the decision

20 that they made in that case was that the -- as

21 we're stating, the nortgagor does not have standing
22 to raise this pooling and servicing issue. And so
23 they can't have -- and they can't make the argunent
24 they're maki ng now. They |lack standing to do it.
25 And under New York Trust Law, based on the | aws

R. 796

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net



?ﬁggdewYmkammwa%am. a?gg
1 that stand, they're follow ng the concept that even
2 if they accept as true that an action taken by the
3 trustee was in contravention, and -- and, again,

4 the plaintiff in this case isn't conceding that --
5 that that's factually happened here. Their
6 assertion is that every action taken regarding the
7 transfer of the note and nortgage to the plaintiff
8 in this case was perfectly within South Carolina
9 and New York | aw.
10 THE COURT: All right. Al right.
11 MR. BURCESS:. But, basically, they're saying they don't
12 have standing --
13 THE COURT: Let's stop
14 MR. BURCESS: -- to mmke that argunent.
15 THE COURT: Let's stop. Because | want to make a -- a
16 for instance argument. Hypothetical. Al right.
17 Let's say | buy your argunent that says what they
18 cited was trial court and New York got overrul ed.
19 They didn't understand that they weren't deciding
20 aw. They don't -- they're non-lawers. Woever
21 -- however they got this information or whoever
22 they got it fromdidn't understand it was tria
23 court, not Suprene Court. They didn't shepardize
24 it, all right? And | -- and |I deny the notion to
25 dismss, right? Say if I -- if | deny both -- al

R. 797
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the notions and we're set for trial, right? Set
for trial. And then on the day of trial, you' ve
got your business record guy up, right? And he's
going through his, "How we got the note, how we got
the nortgage,” and that. They can still at that
poi nt ask that question, can't they?

BURCGESS: As far as how they got the note and the

nor t gage?

COURT: Yeah. D d you get -- show -- show -- yeah,
right?

BURGESS: | -- | believe that question can certainly
be answered. Wat | will say is this, what we have
before the court here is a -- an endorsed note that
i s endorsed in blank.

COURT: | -- 1 --

BURCGESS: It is |ike noney that isn't ink stained --

COURT: Right.

BURGESS: -- or anything like that.

COURT: | understand that, but they can still ask
it. The -- the ruling -- if | rule for you on the
notion to dismss, they can ask the sane question
at trial, right?

BURGESS: Yes, sir.

COURT: And they're not barred by ne ruling the --

if I was to rule for you the notion to dismss, and

R. 798
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1 your guy woul d have to explain how the stuff
2 happened, right?
3 MR. BURGESS: Yes, sir.
4 THE COURT: Because even if the answer is, "Yeah. W
5 did it afterwards, so what," the authority they
6 have then by what you're arguing is an overruled
7 New York trial court.
8 MR. BURCESS: That's correct.
9 THE COURT: That nobody else is following. |Is that --
10 is that what you're arguing?
11 MR. BURCESS: Yes, sir.
12 THE COURT: Ckay. Al right. (To the Nunallys) So you
13 understand if I'mto rule that, you can still ask
14 the guy the question, and if there's sone
15 addi tional law that cones up or sonething, or he's
16 -- he's got sone bad research, you can still raise
17 that issue at the trial.
18 MR. M NUNALLY: Yes, Your Honor.
19 THE COURT: Because what you've cited is a me order.
20 Not a guy -- not those guys in the picture order,
21 okay? You -- you understand what |'m sayi ng?
22 MR. M NUNALLY: (Nods head up and down.)
23 THE COURT: Ckay. Al right. Al right. Anything
24 further on that issue?
25 MR. BURCESS: Well, Your Honor, | -- | -- because this
R. 799 Southern Reporting, Inc.
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has cone up in previous neetings that we've had in
previous hearings, | -- | did want to nmention that
this argunent in and of itself has never been taken

up in a published opinion in South Carolina.

THE COURT: Al right.

MR, BURCESS: What | did find was some unpublished cases

at essentially every level. 1In the case of

"Schei der v. Deutsche Bank National Trust Conpany,"
that's a 572 Federal Appendix 185, it's a fourth
circuit opinion issued in 2014 that took up
essentially these sanme argunents. And what that --
what the fourth circuit did was they upheld the
district of South Carolina's dismssal -- or
granting of summary judgnent on this very issue.
The Scheiders raised the exact same issue that the
Nunal lys are raising in this case. They're stating
you -- they sued Deutsche Bank, and said, "You
don't have the authority to enforce the note and
nort gage because you -- because the timng of when
you received the note and nortgage into the trust."
The fourth circuit essentially upheld the notion
for summary judgnent that was granted to Deutsche

Bank in that case.

THE COURT: All right. And -- and -- and just so

everybody understands, we're apples to apples,

R. 800
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right? So at trial, if you nmake that argunent,
right? At trial, if you nake that argunent, what
you're also arguing is, is, "lI'mnot standing here
as an officer of the court saying that the fourth
circuit, even if it was published and this is the
fourth circuit that's unpublished,” you' re not
arguing it's controlling precedent for me, you're
arguing just |ike they would argue if they found
anot her state court decision. |It's just
per suasi ve, right?

BURCESS: That's correct, Your Honor.

COURT: Right.

BURGESS: And in all candor to the court --

COURT: Right.

BURGESS: -- | haven't found a South Carolina case
that is published --

COURT:  Ckay.

BURGESS: -- that finds this. Wat | did find, in
addition to the Scheider case, which was district
court and fourth circuit, | found a South Carolina
Appel | ate Court unpublished opinion, "U S. Bank v.
Johnson." That's 2012 Westl| aw 10864163. Your
Honor, that was a simlar case where it was a

foreclosure. And it was a -- an appellate court

decision. It's an unpublished decision. One of

R. 801
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the argunents bei ng nade by South Carolina Lega
Services on behalf of a -- a forecl osed Def endant
was the exact sane type of argunent the Nunallys
are raising here. The appellate court essentially
said, "Because there's no authority to support this
position, we're not going to address it." And it's
an unpublished opinion. It didn't go into depth.

| just wanted to put it out there for --

THE COURT: Al right.
MR. BURCESS: -- the Court's understanding.

THE COURT: Well, | want -- | want to again explain that

-- what that neans practically. Wen the Nunallys
stood up and said, "I want to tell you about this
New York trial case,” right? It was -- we're in
South Carolina. That's a New York trial case,

right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: The difference is there's alittle

di fference because it's a wedge in the -- in the
New York trial case, it was reversed, right? So
we' ve got published decisions saying that was
reversed, right? So you can't cone in and argue a
case that was reversed is good | aw that controls
what | do, right? Because it's in New York, and

New York reversed it. Simlarly, but not exactly

R. 802
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1 the sane, what M. Burgess has done is he has

2 argued both South Carolina and bankruptcy in

3 federal court. (To M. Burgess) Ws the

4 bankruptcy unpublished or -- or was it published?

5 MR. BURCESS: The bankruptcy was a trial court decision

6 THE COURT: Okay. So --

7 MR. BURCESS: That -- that was "In re Cain."

8 THE COURT: Ckay.

9 MR BURCESS: It may have al so been unpublished as 2012
10 West | aw 1098465.

11 THE COURT: Al right. Well, none of those -- none of
12 those are controlling ne. They're not precedent.
13 It isn't like | read those and say, "I -- | can't
14 think anynore. Those people have told nme what to
15 say," right? | can't -- | -- | don't have any --
16 can't. It's not controlling. But what it is, is
17 it could be persuasive because other jurisdictions
18 are just -- we don't have sonething directly on

19 point, or you'd be arguing that, right?
20 Controlling. So you go around and say, "Well, what
21 have ot her people done,"” right? So what he's
22 arguing is these three things. And trial courts
23 are free to say, "Well, | don't have to followit,"
24 but if | read the cases and | read the cases that
25 they cite that are published, that are authority,

R. 803
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and | think it's good logic, | can follow the sane
logic. | can't cite the unpublished case and say,
"See, I'mright, because they've already said so."

So if it got appeal ed, then the court of appeals

woul d 1 ook at ny order like, "I thought this up by
nyself. | wasn't citing a controlling appellate
deci sion fromthe people in the picture." Does

t hat make sense?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So you can argue it. Y all can't argue to a

court something that you know has been reversed.
You have a duty -- both sides have a duty to tel
the court, "That's been reversed,” right? Because

otherwise you're lying to the court.

MR M NUNALLY: Yes, Your Honor.

THE COURT: So -- but you can say it's unpublished,

because what unpublished says is this is good |aw
just to these two -- these parties in this specific
case. Valid law. But it's not -- it doesn't then
af fect everybody else in the state, right? Because
it could be little different stuff, little
different facts, little different tweaks. Does

t hat make sense?

MR M NUNALLY: Yes, Your Honor.

THE COURT: Ckay. Al right. M. Burgess?

R. 804
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MR. BURCESS:. Well -- and, Your Honor, that -- that goes

to the heart of what I'marguing. That this

particular theory isn't novel. It's been argued
across the United States. It's been examned in
depth. | provide nunerous exanples of that in --

in our brief and opposition to the notion to
dismss. It sinply does not hold water. Rel ated
to the notion to dismss itself for failure to
state a claim the four corners of the conpl aint

control. W' ve pled a cause of action for

equitable nortgage related to the notary section of

the nortgage. W' ve pled a cause of action for
forecl osure for the purposes of a notion to
dismss. The Court, considering those to be true,
woul d have to deny the notion --

THE COURT: Deny.

MR. BURCESS: -- to dismss.

THE COURT: Al right. | understand your argunent.

MR. BURCESS:. Additionally, we have the same argunents
related to timng. Because this was two days
before the scheduled trial --

THE COURT: Ri ght.

MR, BURCGESS: -- that this particular notion was nade.
And, Your Honor, you -- you brought up an excellent
point, and I'Il wap it up with this. One of the

R. 805
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things that concerns ne about this case is part --
part of the itens that the Nunallys cite in their
docunents that they've handed up or filed with the
court, including the one they hand up today,
they're citing themfor propositions that don't
exist. And sonme of the cases that they cite don't
even exist. I'll give an exanple. One of the --
the cases that M. Nunally discussed in his initia
argunment on the notion to dism ss was the "Crawford
v. Central Mortgage Conpany" case. That's 404
South Carolina 39 (2013). | believe it's a Suprene
Court case. This is the one where Justice Toa
said that the | ender supervising or -- or sending
out | oan nodification agreenents wasn't the
unaut hori zed practice of |aw

THE COURT: Right. This was an unauthorized practice of
| aw case.

MR. BURCGESS: Yes, Your Honor.

THE COURT: Crawford was.

MR. BURCESS: And --

THE COURT: Right.

MR BURCGESS: -- and | -- | say that -- | bring it up
because one of the things that M. Nunally asserts
right here in this docunent he handed ne today that

-- that he asserts that case stands for is the

R. 806
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1 proposition that nere possessi on does not prove

2 authority, and that requires authentication of

3 busi ness records and chain of custody. |'ve read

4 that case forward and backwards. | don't recal

5 any suggestion of chain of custody or the word

6 "custody" even being nmentioned in that case. Wat
7 | fear here is potentially M. Nunally using Al

8 that's using buzzwords and putting themto cases

9 that M. Nunally woul dn't know whether or not they
10 exist or not if he doesn't have access to Westl aw
11 or Lexis. But he's citing them because he's being
12 told that's what these things stand for.

13 Anot her exanple woul d be the citation he gave
14 in this docunent he just handed up to "Ex parte

15 Progressi ve Northern Insurance Conpany," 367, S.C
16 365, a 2006 case. He gives a full citation for it.
17 |"ve got Westlaw pulled up. | can't find that

18 case; that it -- that it exists at all. But he

19 cites it for the proposition that standing is -- as
20 jurisdiction on lack of standing nmeans court |acks
21 subject matter jurisdiction. And, Your Honor, on
22 that point, | did discuss in ny brief the
23 di fferentiati on between standing and | ack of
24 jurisdiction. Qur Suprenme Court in binding
25 precedent has said that standing in such matters --

R. 807 Southern Reporting, Inc.
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COURT: Al right.

BURGESS: -- jurisdiction are not one and the
same --

COURT: Right.

BURGESS: -- based on the waiver --

COURT: Right. | -- 1 --

BURCGESS: -- proposition that you di scussed.

COURT: | wunderstand. | understand that, and |I'm
going to -- we're going to address what you j ust
rai sed monentarily. Okay. Anything in -- in
response?

M NUNALLY: Yes. | would like to say in regards to
-- | think that the plaintiff is possibly utilizing
t he suppl enental nmenorandum that was entered. |If
"' mnot m staken.

COURT: (To M. Burgess) You did a supplenental e-

mai | that you sent out to everybody?

BURCGESS: | did circulate a supplenental --

COURT:  Yeah.

BURGESS: -- nenorandum of |aw just outlining --

COURT:  Yeah.

BURGESS: -- the |aw because | knew this would cone
up for discussion today.

COURT: Right.

BURGESS: That was filed back, | believe, on the

R. 808
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THE COURT: It was filed on August e-filed --

MR, BURCESS: August 25th.

THE COURT: -- on August 25th.

MR. M NUNALLY: Ckay.
MR, BURGESS: And, Your Honor, | e-nailed it to all the

parties --

THE COURT: Ckay.

MR. BURCGESS. -- as | was filing it.

THE COURT: Ri ght.

MR BURCESS: And it's just a -- an outlining of the
plaintiff's position related to the law. It"'s not

evi dence of anyt hi ng.

THE COURT: Ri ght.

MR, BURCESS: It's just our argunents.

THE COURT: Ckay.

MR. M NUNNALLY: Well, Your Honor, we -- we were
objection -- objecting to that, because last tine
we -- we net, you specifically said there --
there's nothing else to be filed until we get to

this hearing today.

THE COURT: OCh -- oh, well, no. That's -- that was

notions. You can file nenbs. You -- | nean, like
-- like you just handed up to ne. | nmean, you
could file sonething that says, "This is -- this is

R. 809
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what I'marguing.” You can't file a notion. |
don't rule on this. This is just |like your ora
argunent .

MR M NUNALLY: Ckay.

THE COURT: | nean, this is |ike when you hand -- if you

had handed ne sonmething that said, "Here's the 15
points I"mgoing to talk about today, | want to

file that." You could file that. That's not a

notion. This was a nmenorandum about what |' m goi ng

to tal k about for everything that's been filed.

That regularly -- | nean, this got filed early.

One of the banes of trial court is, is normally the

attorneys cone in and say, "Here's 28 pages for the

nmotion we're going to hear right now Please read
it." You can't do that, right?
MR- M NUNALLY: Yes, Your Honor.

THE COURT: You can't read 28 pages right before you're

supposed to start. So that's okay. That's a neno.

That's not a filed notion.
MR. M NUNALLY: Yes, Your Honor.
THE COURT: Ckay. Anything further?
MR. M NUNALLY: In regards to this notion, Your Honor?
THE COURT: Yeah. To what he said, yes.
MR- M NUNALLY: O to what he said?

THE COURT: Yes.

R. 810
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14 THE COURT: Right.

1 MR. M NUNALLY: Your Honor, we're doing the best

2 research that we can with what we have. | utilize
3 extremties such as the Internet. | don't count on
4 Al because Al can be wong. And the Enory Law

5 Li brary because we're in Atlanta. Wen | have the
6 chance here to be downtown on Harden Street at

7 their library, under oath here today, | am-- we,
8 as Defendants, are not trying to waste the court's
9 time or the plaintiff's tinme by entering in

10 decisions or -- or even case |law or statutes that
11 don't exist. That -- that's not our intent.

12 That's not our intent. Qur intent is to be as

13 honorabl e as this process --

15 MR. M NUNALLY: -- requires us to be.

16 THE COURT: | -- | nean, you can stop right now. |

17 don't -- | don't -- | have not seen or heard

18 anyt hing on behalf of what y'all have done or said
19 that indicates an indication to ne that you are

20 deliberately lying or -- or trying to mslead the

21 court, okay. |'mnot questioning your notive. W
22 are going to tal k about sone things for you to

23 start doing, okay? So | understand your argunent.
24 I"'mnot making a finding. | don't think he was

25 arguing that. | think he was pointing it out as a
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-- as a buzzword for the trial judge to say, "Talk

about this," and we're going to talk about this in

a nonent when you finish about how -- how to
proceed, so this -- to -- because this happens to
| awyers. There are | awers who do Al. There are

| awyers that do stuff that are getting in trouble.
So I"'mgoing to tal k about what our Suprene Court
says, and then sone -- use sone ternms with you so
you don't get caught because you're not a | awer;
not under st andi ng Superior Court sounds like the

best one, the top one, right?

MR M NUNALLY: Yes.
THE COURT: It's not.
MR M NUNALLY: Yes, Your Honor.

THE COURT: It's not. How you shepardize it. Wat you

do when you're doing research, all right? So we're

going to talk about that a little bit. So I don't

-- I"'mnot -- I"'mnot -- none of that's going to be
inthe order. | don't -- | didn't -- M. Burgess,
| didn'"t -- you -- | didn't understand you to be

maki ng an accusation at themfor doing this

pur poseful ly? | --

MR, BURCGESS: No, Your Honor. |I'mjust bringing it to

the Court's attention --

THE COURT: | didn't -- | didn't take --
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MR. BURCESS:. -- for that very reason.
THE COURT: | didn't receive it as that.
MR M NUNALLY: Yes, Your Honor.

THE COURT: Ckay.

MR. M NUNALLY: It -- it was brought up by the

plaintiff regarding "Schneider (verbatin) v.

Deut sche Bank," their statement that was nade;
however, as stated in our nenorandumthat was
handed up, fromwhat we found in that case, there
was no evidence of a void act, and the bank
produced sufficient evidence of entitlenent. And
here the plaintiff has indeed failed to produce the
PSA, custodi al evidence or authority docunents.
And the plaintiff's reliance on the overwhel m ng
authority ignores the fact that every case
projecting PSA theories turn on a |ack of evidence
of a void act. And so here we are naking efforts
for the record to be able to denonstrate precisely

the void defect, Your Honor.

THE COURT: Okay. All right. Let nme explain what --

what | understood the argunents were. The

argunents were that the New York court said, "Yes.
It's void. It's void because you didn't show the
stuff. And it happened afterwards.” The court of

appeal , the higher court, and the rest of the court
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said, "You don't even get to ask that. You don't

have standing to ask that question."” That's what
he's arguing. What | said earlier was as assum ng
| say, "Ckay. For -- for -- for purposes of notion
has to

to dismss, if I'mto grant it, he stil

bring his guy and show his stuff.” Now, do you get
to show -- do you get to say, "I get to nowfile a
notion," and say, "I get three nore nonths or tine
to look at this.” No. I'mnot going -- |'m not
going to do that because we've done discovery.
We've -- we've seen docunents, you've seen
everything other than the pooling docunment, which I
haven't seen an authority that says you have a
right to get it. Sonething may change during the
actual cross-exam nation of the witness that I'm
going to allow you to ask the question, and ||
rule on it then. | may say, "Under the existing
l aw, you don't have a right to look at it." He's
got the note. Doesn't matter about the pooling
agreenent, whether they did it tinely or not,

because all these cases disagree with what the New

York case said. | agree with that. O if
sonet hing conmes up that -- that his guy says,
"Well, Paragraph 3 says it's absolutely void, and

we have to pay them back noney." He blurts
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sonmething like that out, well, then we're going to
come to a screeching halt about what docunents
we're going to look at, all right? Does that nake

sense”?

MR, M NUNALLY: It does, Your Honor.
THE COURT: Ckay.

MR. M NUNALLY: Yes, Your Honor. Well, also, what the

New Yor k Suprene Court decided on in 2012,

"JPMor gan Chase Bank vs. Earling" (phonetic), is
that there is no evidence of a |legal transfer or
nmerger between these two entities. And if that is
the case, then therefore NovaStar Mrtgage, Inc.,
cannot legally endorse a note originated by
NovaSt ar Hone Mortgage because they were two
different entities before the Bank of New York
Mel | on even cane along. And -- and -- and -- and
that is sonething that goes a little deeper into
the issue of how all of this securitization gets to
a particular point where it's -- it's not able to
be followed. It's -- it's not able to have the
oversight, unless there are those who have put in
enough tine and research to be able to understand
what is going on, what has to happen, because

i ndeed, we are in --

THE COURT: Al right. Let ne -- let ne just stop this
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1 argunent because | -- | know where you're headed.
2 But I want to ask you a fundanental question. What
3 -- what is a "nortgage"” and a "note"?
4 MR. M NUNALLY: A nortgage, from ny understanding --
5 THE COURT: You -- or let me -- let nme just -- let ne
6 back this up. I'mgoing to give you a scenario and
7 ask you to agree with ne or disagree with ne.
8 MR. M NUNALLY: Yes, Your Honor.
9 THE COURT: Ckay. Assume these dates are right. Before
10 January 2004, your nmom and dad did not own 1759
11 WIllow Creek Drive in Colunbia, did they?
12 MR. M NUNALLY: Before? Yes. They did, Your Honor.
13 THE COURT: They -- they -- they borrowed noney to buy
14 it, right?
15 MR. M NUNALLY: But they did, in fact, own it before
16 that time, yes, Your Honor.
17 THE COURT: So -- all right. Al right. Let me back
18 up. Wen -- when they got a nortgage, what did
19 they do the -- what did they do? They borrowed
20 noney, right? Did they --
21 MR. M NUNALLY: As far as | understand, yes, Your
22 Honor .
23 THE COURT: Did they borrow noney to buy a house?
24 Oiginally?
25 MR, M NUNALLY: Yes.
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MR

COURT: Yes. Ckay.

M NUNALLY: Oiginally, yes, Your Honor.

COURT: So a note and the nortgage says, "I'm
borrowi ng noney to pay -- to pay for the house,"”
all right?
M NUNALLY: Yes, Your Honor.
COURT: | have to pay sonebody back, right?
M NUNALLY: Yes, Your Honor.
COURT: Let's assune the person who -- |ike your nom

and dad are nmking their paynents, right?

M NUNALLY: Yes, Your Honor.

COURT: And then the people who own the note and
nort gage decide they want to sell stuff to it,
right?

M NUNALLY: That they want to sell to the nortgage?

COURT: They want to -- they want to say, "I'm going
to sign the interest off the escrows to him™

M  NUNALLY: Yes, Your Honor.

COURT: "I want to sign the interest off the taxes
to him™"

M NUNALLY: Yes, sir.

COURT: "I want to do this." And they get into an
argunent, and they don't follow that agreenent.

And then your parents quit paying, right?

M  NUNALLY: Yes, Your Honor.
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THE COURT: Can your parents then cone in and say, "I
don't have to pay for ny house anynore because
y'all are having -- y'all aren't foll ow ng your
i nternal agreenent on how to di sperse the noney."

MR. M NUNALLY: From ny understanding, they're on
contract, so they -- they still have to perform

THE COURT: Right. Gkay. Al right. So, in this case,
what you're arguing is, is that if there's a trust
agreenent -- theoretically, if there's a trust
agreenent and the trust agreenent says, "W're
going to take assets because there are tax
ram fications about when it opens and when it
closes, and -- and we can't do stuff after a

certain point," let's assune that's right. But if
they do, and they can |ose their -- the -- the
trust can lose their tax stuff, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Does that al so nmean your parents say, "I
don't have to pay the nortgage anynore"?

MR- M NUNALLY: It does not. No, Your Honor.

THE COURT: Al right. They have to pay the nortgage.
The question is, is who they pay the nortgage to,
right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So if they don't nmeke the paynent, sonebody
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owns the note and nortgage, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So the only question would be fromthe

defendants is -- is that we ensure that proper
paynent is made to the proper person, so we don't
have to get -- we don't pay twice, right? That's
the concern. That's -- that's the concern, because
we have to have oversight to nmake sure they're
doing it right, and that they transferred the note
right, because we don't want to pay the wong
person. So if the court ensures the right person
is getting paid and everybody in this chain of
title that it could theoretically be has a judicia
order saying, "You can't collect against the

Nunal l'ys," then you are protected froma

t heoretical problemthat could occur, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Because that's your danger, is that -- is

t hat somebody's going to cone to you twice and try

to get paynent, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Okay. Al right. W wll -- like | said,
we will address that as the trial goes on as
nerited, because that is a valid -- that is a valid
concern. | have never seen anything that says if
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they do sonething wong in the trust, "They don't
have to pay. They get a free house.” Haven't seen
that. That's not the result. You know, it m ght
be saying, "This conpany really owns it. Divide it
between them they got to foreclose.” But |I've
never seen anything that says, "The foreclosure and
the note and nortgage are void. They get to keep
t he house and the noney," because that's not
equitable. So renenber that as we're going al ong
NOW.
Now, | want to address sonething else. As of

-- as to the Al and the argunent and all of this.
There is a danger that |aw clerks, |awers, judges,
everybody has when you go to a library, because
when you go to a library, you | ook at docunents
called "West Digest,"” and stuff like that, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Case law and |ike that?

MR. M NUNALLY: Yes, sir.

THE COURT: And they have little two-and-three-word
things that tell you what the case says, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: You got to read the whole case. You got to
read -- you got to go to that citation, and then

read all four pages or five pages or twenty pages
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or thirty pages, because a |lot of tinmes the little
blurb ain't what the case is really about, or it's
only one of the points. And you could be citing it
on sonet hing that can be m sl eadi ng or not
applicable to the facts in your case. So everybody
is subject to that: |awers, paralegals, and
stuff. You have to read the whol e case. Then what
you have to do is when you read the whol e case, you
have to then shepardize it. That's what we called
it. | don't know what it's called now on the
computer stuff. Wat shepardize is -- like, is
this the latest edition. Because if you press a
button, and it says, "Has -- has this case been
comrented on or has it been further appeal ed?" And
they like pop up with a like little yellow things
or red things, and then it'll say, "Yeah. The --

t he hi ghest court of New York overruled them" So
you don't want to be citing, you know, "This is
great. This is a trial court.” And then you say
you shepardize it, but they got overruled. You
can't cite the stuff if it got overruled. So you
have to check to see if it's been overruled, or if
it's been comented upon. So what he's done in his
is they' ve done that and he says, "There's 84

times. There's 121 tines," or whatever these
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nunbers are where other states decided this and
said, "That's just not right. W don't think
that's sound | ogic what the New York trial court
did." Renenber, the New York Court of Appeals
agreed. They reversed what the trial court said.
So that theory that you're relying on, not valid.
Not even in New York, because New York reversed it,
all right?
Now, how woul d you know that? M ght not.

Lawyers cone in sonetines and get very enbarrassed
when the other side stands up and says, "They
didn't shepardize it. That decision they're
telling you about got -- got reversed on appeal ."
So you got to do that. Does that nake sense?

MR. M NUNALLY: Yes, sir.

THE COURT: Ckay.

MR. M NUNALLY: Shepardize?

THE COURT: Shepardize. Update.

MR. M NUNALLY: Update?

THE COURT: Update, yeah. Shepardize. Use those terns.
Show ne how to shepardi ze or update, all right?

M. Burgess, do you know any other termthat it's

cal | ed?
MR, BURCESS: [|'ve always -- I'ma little ol der nyself,
Your Honor. 1've always called it "shepardi zing."
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1 THE COURT: Ckay. And that's because --

2 MR. BURCESS:. That's the way | was taught.

3 THE COURT: -- the -- the conpany was call ed "Shepards,"
4 and they were these, |ike, reddish kind of book.

5 Li ke reddi sh, al nost garnet books. And they would
6 have pocket parts in them and they would be going
7 back like into the 18th Century. Al these cases.
8 "WAs it -- was it mentioned this year?"

9 "No. Was it mentioned this year?"

10 "No." You had to go through, like, stacks and
11 stacks of books. WAy easier now on conputer

12 because you hit the button up here, and then it'l
13 come down and it'll spring out all the cases that
14 have nmentioned it. So get the law librarian to

15 show you how to do that, okay.

16 MR. M NUNALLY: kay.

17 THE COURT: Al right. Now, the next thing is about Al.
18 Here's what -- here's what -- you can go to the

19 South Carolina judicial website, okay? Right
20 there. You see right here, "8/ 15. Interimpolicy
21 on the use of generative artificial intelligence.”
22 MR. M NUNALLY: Yes, sir
23 THE COURT: That would be a good read. It basically
24 says you can read this stuff, but you got to go
25 read the original source. You can't block paste
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1 it. You know, you can't do an Al search, and then
2 just copy/nove stuff into your thing. You got to
3 go check it, all right? Wat -- what we call this
4 -- the stuff that we're able to use, we basically
5 call a law clerk. Because all you can do is say,
6 "Hi ghlight -- summarize what the argunents are.”

7 That's it. One, two, three, four. That's what

8 your law clerk does. "What did they argue?”

9 "They argued. One, two, three, four."” Then
10 what the judge has to do is the judge has to then
11 go read -- you have to read the docunents. And you
12 have to read the proposed order. You got to go
13 read the -- the actual case. You can't rely on
14 what they're telling you it said. Because what
15 this does sonmetines is they'Il -- it will nake up
16 stuff.

17 MR. M NUNALLY: Uh-huh

18 THE COURT: It will make up stuff, okay? Are either of
19 y'all married?

20 MR- M NUNALLY: | am

21 THE COURT: Ckay.

22 MR. M NUNALLY: And he is.

23 THE COURT: You are?

24 MR. M NUNALLY: Yes, Your Honor.

25 THE COURT: Ckay. |I'm-- I'mnot nmaking |ight of this.
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My wife and | have been married since -- we say we
were 16, but we weren't. W were actually -- we
didn't get married until ten years later, okay. |
had to have a job, all right? So -- so, anyways,
in a marriage, they talk about artificial
intelligence. They say, "The artificial
intelligence, sonmetimnes, for unexplai nabl e reasons,
just makes up stuff to try to please the person
who's asking the question; isn't that weird?"

And | said, "No. W're all married," right?
How many tinmes do our spouses -- you know, we -- we
try to do that, right? Sonebody's asking for
sonething, we'll go try to find an answer or
sonething that does it. And all Al is, isit's

humans putting in stuff --

MR M NUNALLY: Un-huh

THE COURT: ~-- that contain that bias, you know, to try

to please. So you got to renenber, sonetines as a
spouse, we do stuff for your wife or your Kkids or
your children to try to please themor hel p that

m ght not be good or right, right? But we're doing
it because we -- we -- we're -- we're enotionally
conpelled to do it. That's kind of what Al is

doi ng. Because they nmake up stuff. | mean, out of

the blue, they just nmake up stuff. And they go,
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1 "Where did that cone fronP" And, sonehow, it's
2 they -- the coding stuff has captured this very
3 human thing, you know, to try to please the person
4 that's asking the question, |I guess, so -- so Al
5 doesn't scare nme so nuch. MW w fe does sone, but
6 not Al. | -- | respect her very nuch because, you
7 know. And | say that in a very respectful way. |
8 didn't nean that in a bad way. It's good to have a
9 heal t hy respect of your wife and fear. It's like
10 fear of God and then fear of your spouse. One and
11 t wo.
12 MR- M NUNALLY: Is it okay if |I wite that down, Your
13 Honor ?
14 THE COURT: O the -- or the beginning -- or the
15 begi nning of wi sdom right?
16 MR. M NUNALLY: Yes, sir.
17 THE COURT: Okay. All right. So read that, okay?
18 MR. M NUNALLY: Thank you, Your Honor.
19 THE COURT: Al right. Al right. Anything further
20 fromeither side?
21 MR. BURCESS: | believe that's all fromthe plaintiff,
22 Your Honor.
23 THE COURT: All right.
24 MR. BURCESS: Actually, Your Honor, | -- | did want to
25 make one point related to this docunent they've
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handed up in -- in discussion about the Schei der
case.

COURT:  Yes.

BURGESS: | think that goes right into your point
about reading the actual case. | would -- | would
state that the -- the case doesn't stand for what
they're -- they're trying to --

COURT:  Ckay.

BURGESS: -- assert here.

COURT: Well -- well, again --

BURGESS: |If they actually went and read it, they

woul d see --
COURT: Rght. | -- 1 -- 1 understand. And what |

-- what |'ve differentiated fromis people,

| awyers, judges. | nmean, a lot of tines, as a
trial judge I'll get cited a case, and sonebody
will say, "It neans this." So what | have to say,

as a trial judge is, "They argued this. Wile the
-- the ruling was this, it was based on these
facts. CQur facts are different.” So |I'm not
saying |'m argui ng agai nst precedent. |'m saying
that case's facts aren't the sane here, all right?
That all goes back to the sanme thing, read the
ori gi nal case, the whole thing, and then shepardi ze

it, okay? Read the whole thing and shepardize it.
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Because not only does it tell you what the accurate
state of the lawis, you -- you're -- you're going
way deeper. You're getting a nuch fuller

under standi ng of the issue by reading the whole
thing instead of just a little bullet point

summary, if that nmakes sense.

M NUNALLY: It does. Yes, Your Honor

COURT:  Ckay.

M NUNALLY: Yes, sir.

COURT: Al right. Anything further fromthe
Nunal | ys?

M NUNALLY: That -- that would be all, Your Honor

COURT: Okay. Thank you. Al right. Here --
here's what we're going to do. | have read
everything. | have reviewed everything. | am
going to respectively deny both notions to dismss
and vacate. And | want you to send the proposed
order within two weeks.

BURGESS: Yes, sir.

COURT: And send it in Wrd order, copy the
Nunal | ys. What this neans is, is that the next
step would be trial, right?

BURGESS: Yes, sir.

COURT: Al right. Now, | want you also to put in

the proposed order if what the appeal status of

R. 828
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notion to -- the -- the two notions are. What |'m
saying is, is that sone notions you can appeal
sone you can't. They're called "interlocutor."

Because they're called "interlocutory," because --
j ust because you dism ssed them at notion, you
still get to argue themin trial when you got a
witness there with the docunents, right? Wich is
what' s going to happen here.

So | also want you, M. Burgess, to make
certain that when you are tal king about the -- the
-- the California cases and the bankruptcy case and
the federal district court case that you put in the
order that | recognize that these cases are not
controlling precedent. And then distinguish
bet ween non-jurisdictional precedent, persuasive
authority versus cases that have been appeal ed --
nean, been reversed and unpublished. So put all
that in there. Also, put that -- the second part,
I want you to go through and -- and do the
chronol ogi cal argument because t he whol e argunent
about "want to vacate and do an answer," they had
an opportunity. W talked about that. It was in
the -- it was in the trial scheduling order. W
tal ked about it. It didn't happen. And they had

-- and they have fully -- fully been litigating

R. 829
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this case. They've nade all their argunents,
they' ve gotten discovery. Only thing they haven't
gotten is the pooling agreenent, though |I'm not
certain that you're not entitled to that. Not
certain of that, but that'll come out through tria
-- testinony at the trial. So they've -- they've
exam ned the original note. Seen the stuff. W're
going to have a trial. W're not doing this by
sumary judgnment. We're going to have a trial

They can do cross-exam nation and direct. So |
don't see any -- any harmto themin saying, "
shoul d be" -- what we're not going to do is we're
not going to do an answer now at this point and
reopen the discovery and -- and all of that because
all the issues are still on the table that you
woul d be able to raise in a theoretical answer.

And you're going to be able to ask the -- their

busi ness record person. Plus, we've done

di scovery. Plus, we had the trial order, you know,
that -- that -- that defined: You got to do the
answer and you got to file notions. And they are
entitled to follow the rules just like y'all. Wen
y'all say, "Rule requires, rule requires, rule
requires.” Well, they get to say, "Rule requires,

rule requires, rule requires,” too. And | can't --

R. 830
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1 because y'all are pro se, | can't say, "l'mjudging
2 them by one rul e because they're | awers, and y'all
3 by non-rules.” | can explain stuff, which I have
4 tried to do. | can't be your lawer; | can't make
5 your argunment for you, but | got to hold you
6 accountable to the same stri ke zone and the sane
7 everything. Y all got to be --

8 MR. M NUNALLY: Yes, sir, Your Honor.

9 THE COURT: -- equal in here.

10 MR. M NUNALLY: Yes, sir.

11 THE COURT: So that's the ruling. If you will do that.

12 (To M. Burgess) Do you think two weeks or three

13 weeks you need to do this?

14 MR. BURCESS: That's an excellent question, Your Honor.

15 Il -- it my take -- | -- | think | could probably

16 -- will get it done in two weeks.

17 THE COURT: Well, here, do this. Do this. By Friday --

18 by this Friday, two days fromnow, send Joy an e-

19 mai | and send the Nunallys an e-mail that said, you

20 know, "I've gone back and | thought about this. |

21 will submt the proposed order on or about this

22 date,” in Word, all right? So y'all wll know when

23 he's sending it to ne. And -- and because this

24 m ght be a one-week, it mght be a two-week, it

25 m ght be a three-week thing because he m ght decide
R. 831 Southern Reporting, Inc.
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| need sonme of the transcript, you know, nmake sure
| get this exactly right. Mke sure you put Madam
Court Reporter's contact information in the

transcript. So what --

MR, BURGESS: Yes, sir.

THE COURT: -- you will do then is by Friday, you going

to send everybody an e-nmail that says this is the
tineline. And in the -- and you're going to
address the two notions. You're also going to tel
if they are interlocutory or appeal able. Wat |
nmean by that is, is sonme notions you can't appea
because you get to talk about themin trial,
basically. They're interlocutory. Sone of them
are final, you have to -- so |l -- | -- are these

both interl ocutory?

MR. BURCESS:. Your Honor, in ny opinion, they -- they

woul d be.

THE COURT: | would think they would be, too. But I

want you to check --

MR. BURGESS: A denial of notion to dismss would be

i nterlocutory.

THE COURT: -- because they're not -- they're not final

Whi ch "interlocutory” neans you get to argue it
| ater again. So we don't appeal sonething unless

it's final. So this isn't a final order. This is

R. 832
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a-- thisis a discovery order. Still got the
trial, okay? So you don't have to -- ensure that
you say if it's interlocutory or they've got X days
to appeal this order, all right? But | don't --
don't think they do. | think they' re both
interlocutory. But you research that and put that
in the order.

MR. M NUNALLY: And -- and I'msorry --

THE COURT: Yeah.

MR. M NUNALLY: -- Your Honor. Are you saying
"interlocutory" or "interrogatory"?

THE COURT: No. Interlocutory.

MR M NUNALLY: Wth an "I"?

THE COURT: I|-n-t-e-r-l-o0-c-u-a-t-a-r-y (verbatinm, I
think. Sonething |ike that.

MR. M NUNALLY: Thank you, Your Honor

THE COURT: Yeah. Not an interrogatory |ike a question.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: But it -- it -- it means |like tenporary or
non-final .

MR. M NUNALLY: kay. Thank you, Your Honor.

THE COURT: Yeah. Because it says, "Final order is
either final or it's interlocutory.” "Final" neans
issue is over. You got to appeal it.

“Interlocutory,” I've always read just to be a

R. 833
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synonym for -- for part of the trial process. It
ain't over. |It's not a final order, so -- but just
do that, and we'll continue to nove forward. Al

right. Any questions?

MR. BURCESS: One thing | did want, while we're al

here, would it be -- since trial is the next step,

woul d we want to discuss scheduling for that?

THE COURT: Well, no. Wat -- what -- what you're going

to dois, is the next thing you' re going to do is
you're going to tell when you're going to submt
it. And once you submt the order and | reviewit,
what | will say is I'll send out an e-nail and |'|
say, "Now, with Joy and everybody, we need to know
-- we need to set a trial time. W need to know
"not before" dates. W need to know conflict. W
need to know how |l ong. W need a witness." W
will -- we will get on all together on that with
Joy after | do the summary judgnment notion order.
Because | don't want to set a trial order before
get the summary judgnment order. Because | don't
know how long it's going to take ne -- not the
sunmary judgnent, this order. Until | get this

order. So --

MR, BURGESS: Yes, sir.

THE COURT: -- we're not going to set a trial unti

R. 834
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we've got -- we -- we've noved fully through this.

MR M NUNALLY: No, Your Honor

THE COURT:

kay. Anything further fromeither side?

Al right. Thank you.
(Wher eupon, the hearing was
concluded at 3:59 p.m)
(*This transcript may contain quoted nateri al
Such material is reproduced as read or quoted

by the speaker.)
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STATE OF SOUTH CARCLINA )
CERTI FI CATE
COUNTY  OF RI CHLAND )

Be it known that Breanna Sharper took the
f oregoi ng proceedi ng and hereby attests:

that I was then and there a notary public in and
for the State of South Carolina-at-large and that by
virtue thereof I was duly authorized to adm nister an
oat h;

that the deponent/w tness, if any, was first
duly sworn to testify to the truth, the whole truth,
and nothing but the truth, concerning the matter in
t he controversy aforesaid,

that the foregoing transcript represents a true,
accurate, and conplete transcription of the testinony
so given at the tinme and place aforesaid to the best
of ny skill and ability;

that | amneither a relative nor an enpl oyee of
any of the parties hereto, nor of any attorney or
counsel enployed by the parties hereto, nor
interested in the outcone of this action;

that, if a recording of an event was supplied by
anot her party for purposes of transcription and | was
not present during that event, the foregoi ng pages
were transcribed to the best of ny skill and ability;
additional ly, any identifications of speakers were
provided to me by the party supplying the recording;

that, in the event of a nonappearance by the
W tness, the foregoing details for the nonappearance
are accurate.

In witness thereof, | have hereunto affixed ny
signature and title.

X
e,

Br eanna

Date: 9/8/2025

Notary public for South Carolina

My conmm ssion expires Novenber 29, 2025

*Unl ess otherwi se noted, this notary public
adm ni stered the oath. Please refer to the
transcript for any exceptions.

**For details on reading and signing, please refer to
the transcript.
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STATE OF SOUTH CARCLINA ) I N THE COURT OF COVMON PLEAS
COUNTY OF LEXI NGTON ) CASE NO. : 2024-CP-32-01094

The Bank of New York Ml |l on,
f/k/a The Bank of New YorKk
as successor in interest to
JPMorgan Chase Bank, N A as
Trustee for NovaStar Mortgage
Fundi ng Trust, Series 2004-1,

NovaSt ar Hone Equity Loan
Asset - Backed Certificates,
Series 2004-1,

Plaintiffs,
VS.
Tinothy Allen Nunally, as
Per sonal Representative for
the Estate of Carl Alvin
Nunal Iy, Sr., deceased;
Tinmothy Allen Nunally, as
Trustee for the CAN
Irrevocable Trust; Carl Alvin
Nunal 'y, Jr.; Mark Anthony
Nunal l'y; Tinothy Allen
Nunal | y,

Def endant s,

N N N N N N N N N N N N N N N N N N N N N N N

This wthin hearing reported by Kathryn B Bostrom
Court Reporter and Notary Public in and for the State of
South Carolina; pursuant to Rule 30 of the South Carolina
Rul es of Civil Procedure; said hearing was taken at the
Lexi ngton County Courthouse, 205 East Main Street,

Lexi ngton, on Tuesday, the 10th day of February, 2026,
bef ore t he Honorabl e Judge Janes O Spence, connenci ng at
t he hour of 10:17 a.m
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Brock and Scott
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Representing the Nunnaly Fam ly:
M. Mark Nunal ly
M. Tinothy Nunally
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(Qcwen 8-k Form 2018)

Plaintiff Exhibit No. 3 (22 pages) 43
(Gcwen 8- K Form 2024)
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P-ROGCGEEDI-NGS

THE COURT: We're here on the Bank of New York Mellon
vs. Nunally et al. This is Case 2024- CP- 32-
01094. This is a contested foreclosure. W have
M. Burgess here for Plaintiff and both M.
Nunal I ys here for the defendants. Yes, sir. Al
right. M. Burgess?

MR BURCESS. Thank you, Your Honor. My it please the
Court? Your Honor, we've marked 17 exhibits,
pre-marked as Plaintiff's exhibits. [|'ve been
handed, as M. Nunally canme in this norning, a
bi nder that purports to have some exhibits that
haven't yet been marked by the court reporter.
|'mnot sure if you wanted to take those up pre-
trial or if you wanted to take them up as they
try and submt themas exhibits. | haven't had
t he opportunity to go through each and every one
of them marked -- the way that they've marked
t hem

THE COURT: Al right. Do you want to go through and

| ook at your 17 -- | nean, do y'all want the
chance -- do y'all want 20 or 30 mnutes to | ook
through it?

MR BURCESS:. Well, |'ve given M. Nunally the

opportunity to review each one of themto see if

Garber Reporting
info@garberreporting.com
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THE

THE

THE

he had objections. | haven't gotten objections
specific to each one of them but | have received
an indication via e-mail that M. Nunally did not
consent to any of the particular exhibits being
entered as evidence. | thought it m ght be --
maybe as appropriate to go through them and see
If there's any objections as they conme up and as

they're submtted as evi dence.

COURT: | think that's what we'll do. W'IlIl just -
- we'll nmove themin as you go. And then each

si de can nake an objection. Al right.

BURGESS: Thank you.

COURT: If you'll give just a basic sunmary of the
case history, where we are, and what you see the
di spute as.

BURGESS: Yes, Your Honor.

COURT: Yes, sir.

BURGESS: |'m happy to do so.

OPENI NG STATEMENT

BURGESS: Your Honor, this is a foreclosure action
of property | ocated here in Lexington County.
Your Honor, the plaintiff's conplaint was fil ed
back on March 8, 2024. As Your Honor is aware,
we' ve had a nunber of notions in this action that

have been heard. Utinmately where we are

Garber Reporting
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THE COURT: Al right. There was -- there was an

MR BURCESS. That's correct. In July of '25. Yes,

THE COURT: And then notions were filed by the

procedurally is that the defendants initially
filed a notion to dismss the plaintiff's action.
That notion was denied. And pursuant to our
rules, the defendants did have an anount of tine
to submt a response of pleading to the answer.
The defendants failed to do so. And that
resulted in a notion to -- or an entry of default
t hrough an affidavit of default fromour office,
Your Honor, in conjunction with the denial of the
notion to dismss, there was a scheduling order
that this court entered. There were a nunber of
notions that the defendants filed after the

deadl ines in the scheduling order, notions that
have been addressed and denied. Those notions
included a notion to -- a renewed notion to
dismss, | believe a renewed notion for summary
judgenent, a notion to be relieved fromdefault,
a nunber of other notions that were all taken

care of in orders entered by this court.

original trial schedule order, there was an

original trial set?

Sir.

Garber Reporting
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defendant after the date. W heard sonme of those
notions, and then we redid a scheduling, a trial
scheduling, order? Does that --

MR BURGESS: Well, | believe the trial was reschedul ed
because that was the only task --

THE COURT: Right.

MR BURGESS: -- that was needed. And |'mnot sure
that a new order was entered that set officially
a new date. But the trial was reschedul ed for
today's date. All parties have been notifi ed.
And we're here ready to proceed on the
plaintiff's action. The particular action has
both a foreclosure, nortgage, and a declaratory
judgenent action related to a scrivener's error
on the actual nortgage. And so we're here
prepared to proceed in that -- in that capacity.

THE COURT: Al right. Al right, thank you. Any
opening fromthe Nunally's?

MR. MARK NUNALLY: Good norni ng, Your Honor.

THE COURT: Yes, sir.

OPENI NG STATEMENT

MR MARK NUNALLY: Good norning, Court. W are here to
first and forenost allow our exhibits to be
entered for the court's decision today. In

regards to this foreclosure action, we are here

Garber Reporting
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MR. BURGESS: Your Honor, to the extent that he's

THE COURT: Al right. Hold on. W're -- you're -- |

to speak on the thresholds regarding this
foreclosure activity by the plaintiff regarding
standi ng and conpetency to show proof thereof.
Thus far on the record, we have shown valid
proof, valid case law, valid statutes as they
relate to the plaintiff's standing as well as the
defendant's standing in this case, Your Honor.

W are here today to show the court that in fact,
as stated by Your Honor, this is indeed a first
race state. And that particular title, which is

superior, is superior. And that is --

maki ng | egal argunents --

understand you're going to make | egal argunents.
So each time you can nmake your |egal argunents,
so each time to make your |egal argunments. And |
understand that -- that you' ve got exhibits, and
we' Il do those exhibit by exhibit. You can --
you have to nove to introduce those according to
the rules of evidence just like the plaintiff
does. So we'll do those on an exhibit by exhibit
exam nation for both plaintiff and defendant.

And then at the end, we will -- what will happen
isis Plaintiff goes first. And Plaintiff wll

Garber Reporting
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THE

THE

THE

THE

call their first witness. And they will do
direct exam nation. And then you can do cross-
exam nation. And then there can be re-direct and
re-cross back and forth a little bit. And
Plaintiff calls all their w tnesses, because they
go first. And you have a right to cross-exam ne
now. And then you get to go. And then you can
call witness or you can swear yourself and then
testify if you want to. | believe they have

i ndi cated that they have -- how many w tnesses?
BURGESS: Two wi tnesses for the plaintiff, Your
Honor .

COURT: Al right. Are you calling -- are you
calling themas w tnesses?

BURGESS: | anticipate they will be wi tnesses on
their own behal f.

COURT: GCkay.

BURCESS: W had di scussed, | believe previously,

at one of our notions hearing.

COURT: Ckay.

BURCESS: O the nunmber of witnesses. | believe
back when we net to allow the defendants to

I nspect the original note, we discussed who woul d
be called as w tnesses.

COURT: Ckay. Al right. Okay. Al right. So --

Garber Reporting
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Brian Boger - Direct Examination by Mr. Burgess

all right. Thank you. Al right. Thank you.
Al right. Call your first wtness.
MR BURGESS:. Al right. Thank you, Your Honor. At
this time, Plaintiff calls Brian Boger.
THE COURT: Thank you. |If you'll come forward and be
swor n.
VHEREUPON:

BRI AN BOGER, being duly sworn and cautioned
to speak the truth, the whole truth and nothing
but the truth, testifies as follows:

MR. BURGESS. Your Honor, just a brief housekeeping
I ssue, we've handed up, and |I've handed to the
defendants, Plaintiff's pre-marked Exhibits --
marked for identification as Plaintiff's 1
through Plaintiff's 17. 1've handed those up.
believe there's a copy up there.
THE COURT: Yes, sir. |'ve got those. Thank you.
MR BURCESS: Your Honor, may | proceed?
THE COURT: Absol utely.
MR, BURGESS:. Thank you.
DI RECT EXAM NATI ON
BY MR BURGESS:
Q M. Boger, can you tell me a little bit about
yoursel f? What is your occupation?

A I"'ma lawyer. This is nmy 50th year of practicing.

Garber Reporting
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1 |Q And in your practice, have you ever had the

2 opportunity to close a real estate nortgage

3 transaction?

4 | A Yes. We actually did some math on it. |[It's about

5 25,000 closings that |1've done over tine.

6 | Q And in your -- I'll take these a little bit out of

7 or der.

8 MR BURGESS. Your Honor, may | approach the w tness?

9 THE COURT: Mbst certainly.

10 | Q M. Boger, | want to hand up for you a couple of

11 docunments. We'll go to the note first. Do you recal
12 back in --

13 THE COURT: Hold on a minute. Wen you -- y'all also
14 remenber when you' re nentioning a document, if

15 you will -- if they are marked already, if you

16 wi Il indicate what they are.

17 MR BURGESS. Yes, sir.

18 THE COURT: So has this been marked already as --

19 MR BURGESS:. Yes, sir. It has. The docunent | handed
20 up to the witness was narked as Plaintiff's
21 Exhi bit Nunber 4.
22 THE COURT: Nunber 4. Gkay. Thank you.
23 MR BURGESS. |'ve handed themup two copies. The one
24 that's been marked for identification purposes as
25 wel | as the original docunent.

Garber Reporting
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THE COURT: Ckay. Thank you.

And M. Boger, as a part of that -- you said 25,000

closings, do you recall if you had an opportunity to

close a loan for a Carl Nunally and Frankie Nunal |y?

Vel l, only because of this matter. | don't -- this is

22 years ago. And | don't have a specific nenory

about this closing.

Ckay. And you recall that this transaction would have

t aken place around 2004?

Yes.

M. Boger, | want to hand you a second set of

docunments. Because | think we tal king about themin

conj uncti on.

MR BURGESS. Your Honor, |'m handing M. Boger
Plaintiff's Exhibit Nunmber 5, which is the
subject nortgage -- the original and the copy
that's been pre-nmarked as Plaintiff's Exhibit 5.
And while we're doing that, | wll go ahead and
hand M. Boger Plaintiff's Exhibit Nunber 6 and 7
as well.

And M. Boger, if you'll just take a mnute to review

t hose exhibits.

| have reviewed them before today.

And do you recogni ze those exhibits?

| do.
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(kay. And so let's -- let's talk about them you
know, just in the order that they're marked.
Plaintiff's Exhibit Number 4, do you recognize that to
be a true and accurate copy -- or the original and a
true and accurate copy of the note that's the subject
of this action?

Yes. But I, you know, | didn't witness it -- wtness.
| mean, | know -- they nmust have signed it, because |
did the nortgage and witnessed it. Yes. | recognize
those and they seemto be correct.

Ckay. And |'mglad you nentioned that. So let's go
to Plaintiff's Exhibit Nunber 5, the subject nortgage.
Do you recogni ze that to be a true and accurate copy
of a nortgage that you cl osed?

Yes.

And is that nortgage recorded here in Lexington County
on February 20, 2004 in 9041 at page four?

Yes, | see that.

And just going to -- | direct your attention to page
nine of that docunent.

Yes.

Do you see that?

| do.

Do you see where you woul d have notarized and

wi t nessed the signatures of Carl A Nunally and
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Frankie L. Nunally?

| do see that.

And this particular nortgage references the subject
note that's also signed there.

Correct.

Wul d that be correct? And back in 2004, were you a
notary public for the state of South Carolina?

Yes.

And | ooking on the originals of that nortgage, is that
your signature there on page nine?

Yes.

And as both witness and serving as a notary?

Correct.

Now, | noticed that there's an acknow edgnent section
now on page nine. |s that correct?

Yes.

And do you see the part of that acknow edgment where
there's an X by there -- and a -- |ooks Iike printed
name, Brian L. Boger?

| do see that. Yes.

As part of that acknow edgment, you were acknow edgi ng
that Frankie Nunally and Carl Nunally were the ones
that signed this particular nortgage. Wuld that be
correct?

That's correct. But either ne or ny staff hand-wote
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1 my nane in there instead of the Nunally's. And, you
2 know, that's an error, but, you know, | don't think
3 It's a fatal error by any way, shape, or form
4 1 Q But as a part of this docunent, you were acknow edgi ng
5 that Frankie Nunally and Carl Nunally signed as the
6 mortgagors in this particular transaction?
7 | A Yes, that's correct.
8 | Q And | know she signed as a witness to their name as
9 wel | .
10 | A Right. | did.
11 | Q And do you recogni ze the signature of the other
12 W t ness?
13 [ A Yes. She -- she worked for me for a couple of years.
14 Her dad was a crimnal defense |awer in Florida.
15 | Q And woul d this closing have taken place at your
16 of fice?
17 | A Yes.
18 | Q | want to direct your attention to -- well, actually,
19 before we do that, could you take a |ook at the
20 originals of those docunents? Both in Plaintiff's 4
21 and 5.
22 | A kay.
23 | Q And are the documents that are marked for
24 i dentification purposes as Plaintiff's 4 and 5, are
25 those true and accurate copies of the originals?
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Yes. Yes, that's right. [|'mlooking at the original,
then | ooking at the copy. They are identical.
MR BURGESS:. Your Honor, at this time, | would submt
Plaintiff's Exhibit Nunmber 4 and 5 into evidence.
THE COURT: Al right. M. Nunally, any -- |I'mgoing
to just say M. Nunally, that nmeans both of you.
MR MARK NUNALLY: Yes, sir.
THE COURT: So any objection to the note and the
mortgage conmng in as the note and the nortgate?
MR MARK NUNALLY: No, Your Honor.
THE COURT: Al right. Wthout objection, Nunber 4 and
Nunmber 5. Thank you.
(PLAINTIFF'S EXHIBIT NO. 4 ENTERED
| NTO THE RECORD (4 pages) Note)
(PLAINTIFF'S EXHIBIT NO. 5 ENTERED
| NTO THE RECORD (10 pages)
Mort gage)
M. Boger, directing your attention to Plaintiff's
Number 6. Do you recogni ze that docunent?
| do.
And is that a copy of the, what we call, a HUD
settl ement statenent?
Yeah.
Regarding this transaction?

Yes.
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And does that cover the amounts that woul d have been
di sbursed related to your handling or supervising the
cl osi ng?

Correct.

And that indicates the noney lent as well as any fees

and expenses that were then paid out as a part of this

transaction?

That's correct.

And again, |ike we tal ked about, this transaction took

pl ace at your office at 1331 El mwod Avenue, Suite

2107

Yes.

In Columbia? And directing your attention to page

nunber two, is that a true and accurate copy of your

si gnature?

Yes.

And having reviewed this document, is that a true and

accurate copy of, as you recall, to the best of your

know edge, a true and accurate copy of the settlenent
statement for this |oan?

Yes.

MR BURCESS:. Your Honor, at this time | would submt
Plaintiff's Exhibit Nunmber 6, the settlement
statenent, as evidence.

THE COURT: Al right. M. Nunally, they are noving to
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1 I ntroduce Nunber 6, which is the HUD statenent of
2 the closing into evidence. Any objection?
3 | MR MARK NUNALLY: I'msorry, Your Honor. What was --
4 | didn't hear that last part?
5 | THE COURT: It's Nunber 6. It's the HUD statenent.
6 It's the -- the formyou do at the closing.
7 MR, MARK NUNALLY: OCh, objection.
8 | THE COURT: Pardon?
9 MR MARK NUNALLY: Yes, sir. (bjection.
10 | THE COURT: Al right. What is your objection?
11 | MR MARK NUNALLY: Objection. W don't know about that
12 docunent. And we have never seen it before
13 t oday.
14 | MR BURGESS. Your Honor, | don't believe that's a
15 valid objection. It has been produced. W've
16 di scussed it before today. And they've been
17 provided wth copies of every exhibit before
18 show ng up here today.
19 MR, MARK NUNALLY: Ckay. |If it's been provided, then
20 yes, sSir.
21 | THE COURT: (Ckay. It's just -- and if -- and if -- you
22 need to look at it. Wat it is is when you do a
23 |l oan closing, it's a disbursenent sheet.
24 MR MARK NUNALLY: Ckay. |It's fine.
25 | THE COURT: So that's it. Ckay.
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MR, MARK NUNALLY: Thank you, Your Honor.
THE COURT: So Nunber 6 in.
(PLAINTIFF'S EXHIBIT NO. 6 ENTERED
| NTO THE RECORD (3 pages) HUD)
MR BURGESS: Your Honor, for the record, | have also
handed phot ocopi es of the pre-marked exhibits to
M. Nunally.
THE COURT: Right. | see -- | see themon the table.
MR. BURGESS. They're on his desk.
THE COURT: Yeah. Ckay.

MR. BURGESS. And they're all in there.

MR MARK NUNALLY: Ckay. Thank you, sir.

MR BURGESS. Your Honor, | beg the court's indul gence
for just one second. |'m/looking at ny exhibits
her e.

M. Boger, | had -- did | had Plaintiff's Exhibit

Nunber 7 to you as wel|?

Yes. | have the -- | have the nmarked copy.
Thank you. | just wanted to be sure you had it.
Yeah, | have it.

To the best of your recollection, was this a refinance
transaction?

It must have been, because | didn't handle this
purchase, it looks like, in 1999.

And just to clarify, the exhibit we're looking at is
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1 marked as Plaintiff's Exhibit Nunmber 7. Have you
2 reviewed that document before?
3 | A Wel |, just today.
4 1 Q Do you recogni ze that docunent to be a deed?
5 | A Yes.
6 | Q And is that a deed into Carl A Nunally and Frankie L.
7 Nunal |y recorded back in 19997
8 | A Yes.
9 | Q And that's here in Lexington County in book 5145 at
10 page 977?
11 | A Correct.
12 | Q And could I get you to | ook at page three of that
13 docunment, the Exhibit A, that continues the |egal
14 descri ption.
15 | A Yes.
16 | Q And just briefly, and | hate to keep junping around on
17 you.
18 [ A That's okay.
19 | Q Can you conpare that |egal description to the one
20 that's referenced in the subject nortgage?
21 | A Yeah, let me take a look and see if | can. Yes, they
22 are the sane,
23 | Q And as related to the nortgage in the derivation
24 clause, it references that 1999 deed. |Is that
25 correct?
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1 | A It doesn't say 1999, but it references that --

2 | Q The 5145 at page 97?

3 | A Yes.

4 1 Q And | ooking at -- the deed and the nortgage is -- the
5 subj ect property we're tal king about, 1759 WI I ow

6 Creek Drive, Colunbia, South Carolina, 29212? And |'m
7 directing your attention to page two of the subject

8 nort gage.

9 | A Yes, 1759 WIllow Creek Drive. | see it.

10 | Q And that's |ocated here in Lexington County?

11 | A Correct.

12 | Q And so as a closing attorney, you don't have any

13 reason to doubt that you were the attorney that

14 handl ed this transaction?

15 [ A No doubt.

16 | Q And the subject nmortgage was recorded. Do you recal
17 -- related to the transaction, again just going back
18 to the settlenent statenent, all of the funds related
19 to the loan, do you believe those were disbursed as
20 they're laid out in this particular settlenent
21 st at ement ?
22 | A Yes.
23 | Q And one | ast question, just going back to the
24 mortgage. That indication about the acknow edgnent as
25 both the witness and notary, M. And Ms. Nunally were
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Brian Boger - Cross Examination by Mr. Mark Nunally

BY MR MARK NUNALLY:
Q

O > O »F

the ones that acknow edged their signatures on the
nmor t gage?
Yes.
I"'mtrying to think if there's any last questions. As
a part of your practice, you would have had neasures
in place to verify the identity of people show ng up
to do real estate closings at your office?
Yeah. We -- back -- way back when, probably before
2004, we required a ID card, you know, a driver's
| i cense.
So M. and Ms. Nunally would have verified their
i dentity --
Yes.
-- with that?
That woul d be part of our practice. Yes.
And that woul d have taken place at your office on that
day?
Correct.
MR BURGESS:. Your Honor, at this tine | have no
further questions for this wtness.
THE COURT: Thank you. Cross, M. Nunally?
MR, MARK NUNALLY: Yes, sir.
CROSS- EXAM NATI ON

Good norning, M. Boger.
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A Good nor ni ng.
THE COURT: Al right. M. Boger, if you'll nake sure
that you keep the exhibits, the copies and the

originals, separated.

Boger, on --
THE COURT: Counsel, it's Boger.
MR MARK NUNALLY: Oh, I'msorry. |I'msorry.

3

BOGER: It's fine.
Q M. Boger.

© o N o g M~ W N B
O

10 THE COURT: | just want it right for the court

11 reporter.

12 MR MARK NUNALLY: Ckay. Thank you. |'msorry about
13 that. M apol ogi es.

14 THE COURT: That's okay.

15 | Q M. Boger, on Plaintiff's Exhibit Number 5, which
16 woul d be the nortgage.

17 | A Yes.

18 | Q On the page 9 of 9, which appears to be the affidavit,
19 were you as the notary able to identify the name of
20 who was to be acknow edged?

21 | A Yes. That shoul d have been -- where it has ny nane,
22 It shoul d have been Carl and Frankie Nunally.

23 | Q  ay.

24 | A In that -- in that section.

25 |1 Q (kay. And so when it comes to the nanes of the
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1 affiants, again, that would be Carl Nunally and

2 Frankie Nunal | y?

3 | A Correct.

4 1 Q (kay. Were they, Carl and Frankie Nunally,

5 acknow edged by you on January 30, 2004 on the

6 affidavit for this nortgage?

7 | A "' mnot sure | understand that.

8 MR. BURGESS. Your Honor, I'mgoing to object to that.
9 That's a confusing question. This isn't an

10 affidavit.

11 | Q kay.

12 THE COURT: WII you rephrase, M. Nunally?

13 MR MARK NUNALLY: Yes.

14 | Q Wio is the name of person acknow edged on the face of
15 this affidavit for this nortgage?

16 MR. BURGESS. Your Honor, sane objection. He's

17 referencing it as an affidavit.

18 THE COURT: Al right. You're talking about the

19 mortgage. Right?
20 MR, MARK NUNALLY: Yes.
21 THE COURT: Al right. WIIl you step forward and show
22 himon the actual nortgage which section, because
23 | think you're calling it maybe an incorrect
24 term
25 MR MARK NUNALLY: Ckay.
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THE COURT: So show himon the nortgage, and M.
Bur gess you can step up and |l ook too if you need
to. But direct his attention to it.
|'mreferring to this page right here.
kay.
Yes, sir. And referring to what has been
acknow edged. So excuse nme for my ignorance.
It's okay.
I'"mused -- |I've done so many affidavits here over the
past, and they've been acknow edged, and |'mj ust
seei ng acknow edgi ng, and |I'm knowi ng that you're a
notary. So excuse ne for that.
It's okay.
But basically what |I'masking is the name of person
acknow edged woul d be you. |Is that correct?
That's what it says. It should have -- it shoul d have
been Carl and Frankie Nunally in that section where ny
nane is hand-witten

Ckay. Would you say that this is indeed a defect?

A -- yeah. It's a defect. It is not fatal in any
way.

kay.

Inny -- I"'mjust a witness, but the judge will nake a

deci sion of whether it's fatal or not.

Thank you very nuch, sir.
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Brian Boger - Redirect by Mr. Burgess; Recross by Mr. Mark Nunally
MR MARK NUNALLY: | right. No further questions.

THE COURT: Al right. Anything on re-direct?
MR. BURGESS. Just one question just to clarify so that
everyone is clear for the record.
REDI RECT EXAM NATI ON

BY MR BURGESS.

Q The acknow edgnment we're tal king about is the type
witten or printed version of your name. And your
indication is that Carl A Nunally and Frankie L.
Nunal 'y shoul d have been printed there rather than
your nane?

A Correct.

Q And as we stand here today, do you recall you were

notarizing and acknow edgi ng the signatures of M. and

Ms. Nunally?

A Yes.

Q On the paper.

A Wthout a doubt, they signed it and | sawit.

Q And without a doubt, you were there wth a second
wi tness fromyour office as well?

A | was.

MR BURGESS. No further questions, Your Honor.
THE COURT: Al right. Any re-cross?
MR MARK NUNALLY: Yes.

RECROSS EXAM NATI ON
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1 I?érYiar&/lzB{f)gWRieﬂﬁﬁlz LEIi<$:mination by Mr. Mark Nunally (continued)

2 | Q M. Boger, are there nore than one witness to this

3 transaction?

4 | A Yes. It was nyself, as I'mpointing at now right

5 there, and then one of ny paralegals, right there,

6 Marsha. And so she witnessed it there, and then she
7 also -- we drewa little witness line for -- and she
8 signed it again.

9 | Q (kay. And there is no need here for two wtnesses
10 besi des you as the notary?

11 | A Well, there's a -- there's a requirenent that two

12 W t nesses witness the Nunally's signature, so we did
13 t hat .

14 | Q kay.

15 [ A And then the acknow edgnent statute says that the --
16 one of these people, neaning ne, can notarize the

17 signatures, which | did.

18 | Q Ckay. Al right. And -- all right. And, of course,
19 you m stakenly placed yourself down as the nane of the
20 person.
21 | A Correct. It should have been the Nunally's.
22 MR, MARK NUNALLY: Ckay. Thank you.
23 THE COURT: Any re-direct?
24 MR BURGESS. Nothing further fromthe plaintiff, Your
25 Honor .
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THE COURT: All right.

MR. BURGESS:. May the wi tness be excused?

THE COURT: Yes. Now y'all excusing himfor good, the
rest of the day?

BURGESS: | don't have any further questions for
hi m

THE COURT: Okay.

MR BURGESS: | don't think he'd be recalled for

© 00 N o o b~ W DN PP

anyt hi ng.

10 | THE COURT: Al right. M. Nunally, they're asking to
11 excuse himfor the rest of the day, so.

12 MR. MARK NUNALLY: Yes, sir.

13 | THE COURT: So is that okay with y'all?

14 MR. MARK NUNALLY: It's okay with us. Yes, sir.

15 | THE COURT: kay. Thank you.

16 MR. MARK NUNALLY: Thank you.

17 | THE COURT: Thank you for comng, M. Boger.

18 MR. BOCER: Thank you. Just for what it's worth, |I'm
19 going to ny office and | can be reached by phone
20 if you need it.

21 | THE COURT: Al right. Thank you.

22 MR. BURGESS: | just want to be respectful of M.

23 Boger's ti ne.

24 | THE COURT: Ckay. Thank you.

25 MR. BURGESS:. | appreciate you comng as wel|.
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COURT: WII you -- will you, because |I know we've
got a lot of docunents. WII you confirmat this
poi nt what has been noved into evidence?

BURGESS: Your Honor, my notes are that Plaintiff's
4, 5, and 6 have been noved into evidence. And
actually, I would nove at this tinme to submt
Plaintiff's Exhibit Nunber 7, the vesting deed
into M. and Ms. Nunally.

COURT: Al right. Any objection to that, M.
Nunal | y?

MARK NUNALLY: No, Your Honor.

COURT: Al right. So 4, 5, 6, and 7 w thout
obj ection. Thank you.

(PLAINTIFF'S EXH BIT NO 7 ENTERED
| NTO THE RECORD (3 pages) Vesting
Deed)

BOGER And they're all right here.

COURT REPORTER: Thank you.

BOGER | don't know who gets them but | don't
want to hold them

BURGESS. Let's |eave themup there.

BOCER: Ckay. Thank y'all.

COURT: Yes, sir.

MARK NUNALLY: Thank you.

BOGER Have a nice day.
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Louise Plasse - Direct Examination by Mr. Burgess _
MR BURGESS. Your Honor, the next w tness the

plaintiff calls at this tinme is Louise Plasse.
THE COURT: If you'll come forward and be sworn,
pl ease.
VHEREUPON
LOUSI E PLASSE, being duly sworn and
cautioned to speak the truth, the whole truth and
nothing but the truth, testifies as follows:
MR, BURGESS: Your Honor, nay |
THE COURT: Yes, sir.
MR. BURGESS. May | approach, Your Honor?
THE COURT: Yes, sir.
DI RECT EXAM NATI ON
BY MR BURGESS:
Q Good morning, Ms. Plasse.

A Good nor ni ng.

Q Am | saying that right, Plasse?

A Yes. Yes.

Q (kay. Thank you. Can you tell me where you're
enpl oyed?

A | amenployed with Onity Goup, fornerly known as

Ccwen Loan Servi ci ng.

Q Ckay. And how | ong have you been enpl oyed there?

>

15 years.

Q And can you tell ne a little bit about the nature of

Garber Reporting
info@garberreporting.com



TRIAL PROCEEDINGS

Page 33

1 your enpl oyment ?

2 | A | ama senior loan analyst. |In that capacity, |

3 review our business records as they relate to

4 foreclosure trials, depositions, nediations, and

5 evi ction hearings.

6 | Q Ckay. And if | heard you correctly, you said Onity
7 G oup, Incorporated?

8 | A Yes.

9 [ Q s Onity Group a parent conpany of PHH Mrtgage

10 Cor por ati on?

11 [ A They are. PHHis a wholly owned subsidiary under the
12 Onity unbrella. And in terns as it relates to what |
13 do, they are considered a sub-service or under the
14 Onity unbrella.

15 | Q Ckay. And in your enployment, do you have access to
16 the records of Onity and PHH?

17 | do, yes.

18 | Q And just so that we're clear, | may reference PHH or
19 Onity interchangeably.
20 | A Sure.
21 | Q |s that fair?
22 | A Yes.
23 | Q |s that okay with you? And just for clarification
24 Onity is the parent unbrella and PHH woul d be a
25 subsi di ary?
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Yes, that's correct.

Ckay. And do you have personal know edge of the
systens used to docunment and nmaintain records for
Onity and PHH?

| do, yes.

And are you here to testify today wth Onity on behal f
of PHH?

Yes, | am

Ckay. | handed you up a nunber of exhibits. | want
to direct your attention first to Plaintiff's Exhibit
Nunber 1.

Yes.

Do you recogni ze that docunent?

| do. It is the power of attorney.

kay. Well, let's walk through that docunment. |Is
this a power of attorney to appoint PHH Mrtgage

Cor poration successor to Qcwen Loan Servicing, LLC as
a servicer related to the trust as the plaintiff in
this action?

It is, yes.

And that gives PHH Mortgage Corporation authority to
act on behalf of the plaintiff. |Is that correct?
Yes, it does.

And | ooking at this docunent, is it maintained in the

normal course of business for Onity Goup and PHH?
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Yes, it is.

And are you famliar with how documents such as powers
of attorneys are stored in Onity and PHH s systenf

| am

And are those systems maintained by enpl oyees who have
actual know edge about the records and the conputer
system where the records are stored?

Yes.

And do those individuals al so have know edge about the
policies and procedures used to keep those documents?
Yes.

And do you have access and know edge of those policies
and procedures?

| do.

And are records such as this power of attorney created
at or near the time the authority that is delineated
in the power -- is it created at or near the tine that
power is granted?

They are, yes.

And | ooking at this particular power of attorney, has
It been publically recorded anywhere?

It has. It was recorded 11/4/2021 in Bl ack Hawk
County, | owa.

And directing your attention to page, | believe it's

marked 5 of 9. Is that an incorporated power of
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1 attorney that's incorporated into this public

2 docunent ?

3 | A It is, yes.

4 | Q And directing your attention to page 8 of 9 where it
5 tal ks about covered trust. |Is the plaintiff both

6 trustee and trust listed in line nunmber 6 on Schedul e
7 A?

8 | A They are. It references Bank of New York Ml on,

9 fornmerly known as the Bank of New York and successor
10 interest to JPMorgan Chase Bank as trustee for

11 NovaSt ar Mortgage Funding Trust, Series 2004-1,

12 NovaStar Hone Equity Loan Asset-Backed Certificates,
13 Series 2004-1.

14 | Q And you understand that to be the plaintiff in this
15 particular matter?

16 | A | do, vyes.

17 |1 Q And | ooking at this document, is your testinony here
18 today authorized by the power of attorney?

19 | A It is, yes.
20 | Q And it's also authorized by the particular practices
21 of your conpany. |s that correct?
22 | A Yes.
23 | Q And again, you're famliar with the policies and
24 procedures regarding testifying in court?
25 | A | am yes.
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1 |Q Have you ever testified in a foreclosure file before?
2 | A | have nore than | care to nention.
3 | Q And as we were tal king about, related to going back to
4 the first page of this document, is foreclosing and
5 activities related to foreclosure, particularly
6 forecl osure, both judicial and non-judicial. Are
7 those included in the powers granted by the power of
8 attorney?
9 | A It is, yes.
10 MR BURCESS. Your Honor, at this time, | would submt
11 Plaintiff's Exhibit Nunmber 1 as evidence.
12 THE COURT: Al right. M. Nunally?
13 MR, MARK NUNALLY: Good norning, ma'am
14 THE COURT: Whoa, whoa, whoa. This isn't cross. This
15 Is just moving it into evidence.
16 MR, MARK NUNALLY: Ckay.
17 THE COURT: Al right. Do you have any objection to
18 the docunent comng in as evidence?
19 MR, MARK NUNALLY: No. No, | do not.
20 THE COURT: Al right. Thank you. He's going to
21 finish his direct, then you'll have a chance to
22 Cross.
23 MR, MARK NUNALLY: Yes, sir.
24 THE COURT: Al right. Thank you. Wthout objection,
25 Plaintiff's Nunmber 1.
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(PLAINTIFF'S EXHIBIT NO 1 ENTERED
| NTO THE RECORD (9 pages) Limted
PQA)
MR BURGESS. Al right. Thank you, Your Honor.
THE COURT: Yes, sir.
And we touched on this just a little bit previously in
your testinony. You indicated that PHH Mortgage
Corporation is a wholly owned subsidiary of Ocwen
Fi nanci al corporation?
Yes.
| want to direct your attention to Plaintiff's Exhibit
Nunmber 2. Do you recogni ze that docunent?
| do. These are part of our business records, and
this references the transaction between Ccwen
Fi nanci al Corporation and PHH
And is this docunent publically recorded with the
United States Securities and Exchange Conm ssion?
It is, yes.
And for clarification, is it a Form8-K that's
typically used to report to the SEC? | call it the
Security and Exchange Conmission, the SEC. |s that
okay with you?
Yes.
And is this a Form8-K that's typically filed for
reporting purposes to the SEC?
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Yes.

And is this docunent dated Cctober 4, 201872

Yes, it is.

Ckay. And | want to direct your attention to page
two, right underneath Section 1.01, counterpart
agreement .

Sure.

Does this docunent indicate the merger between Ccwen
Fi nanci al Corporation and PHH Mrtgage Corporation and
PHH Corporation related to Ocwen acquiring both of
those entities?

It does, yes.

And in your enploynment, you're famliar with what Form
8-K's do. Wuld that be accurate?

Yes.

And are those used, again, to report or announce
events that are material to investors related to

subj ect corporate entities and things of that nature?
It is, yes.

And because it's filed with the SEC, this is a
publical |y avail abl e document ?

It is, yes.

And so just so that I'mclear, as a part of this
acquisition, PHH Mortgage Corporation became a wholly

owned subsidiary of OCcwen Financial Corporation?
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1 | A Correct.

2 MR. BURGESS. Your Honor, at this point | would like to
3 submt Plaintiff's Exhibit Nunber 2 into

4 evi dence?

5 THE COURT: Any objection to Nunber 2?

6 MR MARK NUNALLY: No, Your Honor.

7 THE COURT: Al right. Wthout objection, Nunber 2.

8 (PLAINTIFF'S EXHI BIT NO. 2 ENTERED
9 | NTO THE RECORD (7 pages) FORM 8-
10 K)

11 | Q Ms. Plasse, at sone point after the acquisition of

12 PHH, did GCcwen Financial Corporation change it's name
13 to Onity Goup, Incorporated?

14 | A We did, yes.

15 And Onity Group is your current unbrella enployer. Is
16 that correct?

17 | A Yes. Yes.

18 | Q (kay. Directing your attention to Plaintiff's Exhibit
19 Nunber 3, do you recogni ze that docunent?
20 | A | do. This is also part of our business records, and
21 it is also a public record.
22 | Q (kay. And when you say business records, this is a
23 docunment kept in the normal course of business for
24 Onity and PHH?
25 | A It is, yes.
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1 |Q And as we discussed, this docunent is a Form8-K as

2 wel | ?

3 | A Yes.

4 | Q And in the sanme matter as the last, it is used to

5 report events to the investors and to the SEC and to
6 the public at large, because it's recorded wth the

7 SEC. Is that correct?

8 | A Yes, that's correct.

9 | Q And is this particular Form 8-K dated May 28, 2004?
10 | A It is.

11 | Q And right on page two of the docunent under |tem 503,
12 does this have a public acknow edgment of the nane

13 change from Gcwen Mortgage Corporation to Onity Goup
14 | ncor por at ed?

15 [ A It does.

16 | Q And even in -- related to the nane change from Ccwen
17 to Onity, this is a public docunent that's -- or a

18 public event that's noted in several different

19 documents. Wbuld that be correct?
20 | A It is, yes.
21 | Q And even this particular SEC report indicates the
22 articles of a corporation in the state of Florida that
23 wer e changed.
24 | A Correct.
25 |1 Q They changed the name formally from Ccwen PHH, woul d
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1 that be correct?

2 | A Yes.

3 | Q O -- | apologize, fromQOQcwen to Onity?

4 | A Correct.

5 | Q Ckay. And again, you're here on behalf of Onity with
6 authority to testify. Wuld that be correct?

7 | A | am yes.

8 MR, BURGESS:. Your Honor, at this point | would submt
9 Plaintiff's Exhibit Nunber 3, the Form 8-K, as
10 evi dence.

11 THE COURT: M. Nunally, Nunmber 3?

12 MR, MARK NUNALLY: | have an objection -- | have an

13 obj ection, Your Honor. And the reason that |

14 have an objection is because OCcwen Financi a

15 Corporation, | know that they have been produced
16 before. And the Form8-K for Ccwen, but we have
17 not been provided with anything as it relates to
18 the actual trust itself by way of pooling and

19 servicing agreements and ot her custodi a
20 docunents to allow us to understand how t hat
21 trust came in to be, and how the plaintiffs are
22 Indeed a trustee of that particular trust. W
23 have not been provided with that just yet. And
24 we're not really understanding what this is.
25 THE COURT: Al right. As | understood it, this
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1 docunent formalized a nane change.
2 MR BURCESS:. That's correct.
3 | THE COURT: That's it.
4 | VR BURGESS. It's submtted -- I'mnot quite sure |
5 heard an objection --
6 | THE COURT: Al right.
7 MR BURGESS. -- in M. Nunally's --
8 | THE COURT: All right. Here is what it is. This
9 docunent is tal king about a name change. | think
10 you're making a | egal argunent to the servicing
11 Issue. | don't think that keeps this docunent
12 out. You can nmake that argument, you know, at
13 t he conclusion of the testinmony. | don't think
14 the -- that stops the nane change from com ng in.
15 MR, MARK NUNALLY: Ckay.
16 | THE COURT: So I'mgoing to allow Nunmber 3 in --
17 MR. MARK NUNALLY: Yes, sir.
18 | THE COURT: -- subject to your reservation of your --
19 the ultimate question y'all are arguing.
20 MR MARK NUNALLY: Yes, sir.
21 | THE COURT: Al right.
22 (PLAINTIFF'S EXH BIT NO. 3 ENTERED
23 | NTO THE RECORD (22 pages) Form
24 8- K)
25 MR. BURGESS. May | proceed, Your Honor?
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1 THE COURT: Yes, sir.
2 MR. BURGESS. Thank you. Just for clarification, was
3 t hat docunent admtted as evidence?
4 THE COURT: Yes. It went in. That was Nunber 3. Yes.
5 MR, BURGESS:. Thank you.
6 | Q Ms. Plasse, directing your attention next to
7 Plaintiff's Exhibit Number 4. Do you have t hat
8 docunment in front of you?
9 | A | do.
10 | Q And you may have heard M. Boger testify about the
11 docurment. | want you to | ook at both the copy that's
12 been marked and admtted as Exhibit 4 and the original
13 of that docunment. Do you recogni ze that docunent?
14 | A | do. These are also part of our business records.
15 And is that a copy of the subject note, dated January
16 30, 20047
17 It is, yes.
18 | Q And the original lender on there, was it NovaStar Home
19 Mor t gage, | ncor porated?
20 | A Yes, it was.
21 | Q And was the principal balance originally $121, 5007
22 | A Yes, it was.
23 | Q And directing your attention to the second page of
24 that docunent. Does that have a printed name, Carl A
25 Nunal |y underneath it?
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It does.

And does that appear to be a signature above it, where
it wll be Carl A Nunally?

There appears -- yes.

And in your enploynent with Onity and PHH, was t hat
note subsequently transferred to the plaintiff in this
action?

Yes.

Ckay. And so let's talk about that transfer. There
are a series of endorsements included with this
docunent .

There are. There are two allonges attached to this
document. The first allonge goes from NovaStar Hone
Mort gage, Incorporated to JPMorgan Chase Bank as
trustee with an asterisk, and the asterisk then
further el aborates the trust information with the
conpl ete name of the trust. The next allonge is from
JPMorgan Chase Bank, fornmerly known as JPMorgan Chase
Bank as trustee of the NovaStar Mrtgage Funding
Trust, Series 2004-1, relating to the NovaStar Hone
Equity Loan asset backed certificate Series 2004-1.
And then there's the stanped endorsenment, which is the
final endorsenent to the trust.

Well, is -- let's talk about that final endorsenent.

\Where it says pay to the order of?
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Yes.

I's that marked bl ank?

Yes.

And relating to the -- this particular action, is the

plaintiff in possession of the original note in this

case?

Yes.

I's that docunent that you're viewed the original?

Yes, it is.

MR BURGESS. | beg the Court's indul gence for just one
second.

Let's tal k about -- M. Nunally had mentioned the

trust just a second ago. In this chain of

endorsenents, do you see the endorsenent into the

trust that is ultinmately the sane trust that's the

plaintiff in this action?

Yes.

And that trust, in fact, on the last allonge, there at

the | ast page of the docunment, they endorsed it to

bl ank?

That's correct.

And it's your understanding that an endorsement to

bl ank makes it a bare instrunment?

Yes.

MR BURGESS:. Your Honor, | believe this docunment has
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al ready been admtted into evidence as
Plaintiff's Exhibit Number 4.
THE COURT: Right. That's the note. That's already
i n.
Ms. Plasse, noving on to -- or actually, let me nake
one nore thing clear just about that particular
docunent before we nove on. You had mentioned that

it's a business record of PHH on the -- | have a

© o N o g M~ W N B
O

coupl e questions about that. Wen you nentioned

10 busi ness records, are you referring to the fact that
11 it's kept in the nornmal course of business for PHH and
12 Onity?

13 | A Yes.

14 And related to it being kept in that particular course
15 of business. You have access to the particular

16 records?

17 | A | do.

18 | Q And is it a regular business practice, PHH and Onity,
19 as a servicer to keep copies and originals of the

20 notes and nortgages for the | oans they service?

21 | A It is part of our business practice, and we have

22 practices in place to keep them maintain the records,
23 and nmost commonly is referred to as the boarding

24 process. So one, we receive docunents, it goes

25 t hrough a rigorous boarding process to verify,
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validate, and update that infornmation accordingly
within our conputer system and it becones a part of
our business records.

And in review ng those business records, are you
famliar with the policies and procedures for doing
things such as insuring that the note has all the
proper endorsenents?

Yes.

And are you famliar wth those practices of how
originals and copies are stored in PHH s systenf

| am W have a vault where the original docunents
are kept and maintained in our West Pal m Beach office.
And they are kept there and secured there in a secure
envi ronnent .

And fromtine to time in cases such as this where you
have litigation, are those originals shipped to the
attorney of record for safe-keeping to present to the
court --

Yes.

-- such as we're doing here today?

Yes, they are.

Ckay. Moving to Plaintiff's Exhibit Number 5, do you
have t hat docunent in front of you?

| do. | have the original and the copy.

Ckay. Do you recogni ze that docunent?
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| do. This is also, again, part of our business
records.

And by business records, the sane applies to the
mortgage as it would with the note as you just
testified about. Location, policies and procedures,
and how they're stored?

Yes, that's correct.

Ckay. And | ooking at this docunment, was the original
mort gagee Mortgage El ectronic Registration Systens,

I ncor porated as noninee for NovaStar Home Mortgage,

| ncor por at ed?

Yes.

And directing your attention to page nunber two, was
the address for the property to be secured by this
mortgage 1759 Wllow Creek Drive, Colunbia, South
Carolina, 292127

That's correct.

And going to the |last page of this docunent, does that
contain a | egal description?

It does.

For the subject property?

It does. Exhibit A further describes the property
boundaries and |ines of the property.

And noving back to page 9 or 9. There are type-

witten nanes for Carl A Nunally and Frankie L
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Nunal ly. Do those appear to have signatures above

t hose?

They do, yes.

And | ast question about that nortgage. Was it
recorded February 20, 2004 here in Lexington County in
Book 9041 at page four?

Yes.

And moving along real quick to Plaintiff's Exhibit
Nunber 6. | believe this is also been previously
admtted as evidence. Do you recognize that docunent?
| do. Again, also part of our business records. It's
what is referred to as the HUD statenent settlement
stat enent .

And is that a true and accurate copy of the HUD
settlenent statenment kept in your business records?
Yes.

And does that HUD statenent reflect a financia
breakdown of a closing of this |oan transaction?

Yes, it does.

And as you heard M. Boger testify to it, it indicates
payments that were nade on behalf of the borrowers in
this case?

That's correct, yes.

And you're in agreement with that?

| am
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1 |Q And do you see on here that this particular |oan paid
2 off a prior loan to Wells Fargo Home Mortgage, down
3 line 1047
4 | A | do.
5 1Q And al so a second nortgage to Wells Fargo financial ?
6 | A Yes.
7 |Q So would it be accurate to describe this transaction
8 as a refinance?
9 Yes.
10 | Q Thank you. And noving along to Plaintiff's Exhibit
11 Nunmber 7, also previously admtted. Do you recognize
12 t hat docunent ?
13 | A | do. This is also a business record. It is the deed
14 referencing the property, the subject property, for
15 here today.
16 | Q And this was the deed that woul d have been effective
17 at the time this nortgage was taken out?
18 | A Yes.
19 | Q And the owners at the time the nortgage was taken out,
20 were they Carl A Nunally and Frankie L. Nunally?
21 | A Yes.
22 | Q And is this docunent recorded in Lexington County,
23 March 12, 1999 in Book 5145 at page 97?
24 | A Yes.
25 | Q Ckay. Moving along to a new docunment. Directing your
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1 attention to Plaintiff's Exhibit Nunber 8. Do you

2 recogni ze that docunent?

3 | A | do.

4 1 Q And are you aware if the | oan was ever nodified?

5 | A It was.

6 | Q And Plaintiff's Exhibit Nunmber 8, do you recognize

7 that as a loan nodification?

8 | A Yes.

9 | Q And is that document dated August 20, 2009?

10 | A Yes, it is.

11 | Q And we've tal ked about some of the records keeping

12 that Gcwen, Onity, and PHH too. Are loan nodification
13 agreenents al so agreenents that are kept in the norna
14 course of business at Onity and PHH?

15 | A They are. W're obligated to keep and naintain all

16 busi ness records that pertain to all of the |oans that
17 Wwe service.

18 | Q And woul d a | oan nodification agreenent -- what do you
19 under stand those to do?
20 | A The loan nodification as | understand it changes the
21 terns and the amounts due in owing on a particul ar
22 | oan.
23 | Q Thank you. And as part of this particular
24 modi fication, did it nodify the balance to
25 $104, 168. 237
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A Yes, it did.

And did it nodify the interest rate down to 1.5
percent per annun?

A Yes, it did.

And relating to how those amounts were to be repaid,
Is that also spelled out in this particular
modi fi cation?

A It is.

© o N o g A W N P
O

Q And the nmaturity date regarding this particular |oan,

10 it remained the same, February 1, 2024. |Is that

11 correct?

12 | A Yes, it did.

13 | Q So the loan is currently nmatured?

14 | A It has reached maturity, yes.

15 | Q And by maturity, you understand that to mean there is
16 no current payment scheduled that all the amounts due
17 and owing are currently due and ow ng?

18 | A Yes, that's correct.

19 | Q And directing your attention to page three of that

20 docunent. Does that appear to have a printed

21 signature, a printed nanme, of Carl A Nunally and

22 Frankie L. Nunally?

23 | A It does, yes.

24 | Q And above that, it appears to bear a signature?

25 | A Yes.
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1 |Q As wel|l as sonme w tnesses.
2 | A Correct.
3 | Q It looks Iike a Ross MVey and a -- it's a little hard
4 to read the print, but John Sunburg?
5 That's what it appears. Yes.
6 | Q And that's a printed nane. And above that, there
7 appear to be signatures for that?
8 | A Yes.
9 1 Q Dated Septenber 2, 2009?
10 | A Yes.
11 | Q Wul d that be correct? And there's also a
12 acknow edgnment on page four. Wuld that be correct?
13 | A Yes.
14 | Q And what appears to be a notary stanp?
15 | A That's correct also.
16 | Q And as a part of this docunment, there appears to be a
17 | ender acknow edgnent .
18 Yes.
19 | Q Wul d that be correct? And is that an acknow edgnent
20 by the trust that's the plaintiff here in this matter
21 t oday?
22 | A Yes.
23 | Q And in conpliance, or | guess in association with this
24 docurment, the Nunally's entered into a nunber of other
25 agreements that are attached to the |l oan nodification
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agreenent. Would that be accurate?

Yes.

And reviewi ng the docunent, at the time this was
entered, it says Saxon Mrtgage Services as attorney
in fact as acting on behalf of the borrowed trust. Do
you recall if Saxon ever acted as the servicing agent?
They were prior servicer prior to comng to Ccwen Loan
Servicing, yes.

And are you famliar with how the records woul d have
been transferred from Saxon to Qcwen?

| am They woul d have been transmtted through a
digitized format and received and they woul d have gone
t hrough the boardi ng process once we had received the
i nformation.

And are you famliar with the policies and procedures
for boarding a | oan from another servicer on when a
particular |oan cones in to PHH?

| am W have a group of individuals and teans that
are part of the boarding process. And they're they
boarding team And they all have different
responsibilities to verify and validate throughout the
boardi ng process. Qur ESCROW departnent, our

I nsurance department, our |legal department. Al of
those teans have individual responsibilities to verify

information. Once they're satisfied with the
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Information as being transferred, we begin the process
of scanning the docunents into our conputer system so
then at that point, the docunents becone part of our
busi ness records.

Thank you. And this particular docunent appears in
your business records for this particular |oan?

A It does, yes.

Q Let me ask you one thing about verifying the

© o N o g M~ W N B
O

authenticity and accuracy of the information on the

10 document. It's one way to verify that if the

11 borrowers continue to nmake paynents related to the
12 subj ect | oan?

13 | A Yes.

14 And it's your understanding that after Septenber 2,
15 2009 when they signed the [oan nodification, M. And
16 Ms. Nunal |y nade payments related to the [ oan?

17 | A Yes.

18 MR BURGESS:. Your Honor, at this time | would submt
19 Plaintiff's Exhibit Number 8 into evidence.

20 THE COURT: Al right. Any objection to Number 8?

21 That's the | oan nodification where the [ oan was
22 modi fied by your parents and their interest rate
23 in return?

24 MR, MARK NUNALLY: No, Your Honor.

25 THE COURT: Al right. No objection to Number 8.
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(EXH BIT NO. 8 MARKED FOR
| DENTI FI CATI ON PURPCSES (8 pages)
Loan Modification)
Ms. Plasse, we tal ked previously about the note being
transferred to the plaintiff in this action. Was the
mortgage also transferred to public record?
Yes.
Directing your attention to Plaintiff's Exhibit Nunber
9. Do you recogni ze that document?
| do. It is what is referred to as an assi gnment of
mor t gage.
And was that docunent recorded here in Lexington
County on July 28, 2023 in Book 21067 at page 41467
Yes.
And directing your attention to the next docunment in
line, Plaintiff's Exhibit Number 10. Do you recognize
t hat docunent ?
| do. [It's also an assignnent of nortgage, also
recorded in Lexington County.
Ckay. And was that recorded Cctober 3, 2023 in book
21076 at page 43377
Yes.
Ckay. And let's tal k about those two assignnents
together real quick. | notice on Plaintiff's Exhibit

Nurmber 10, it exhibits that it's a corrective
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assi gnnent of nortgage?

Yes.

And it indicates -- am| accurate in saying it that it
indicates it's a correction of an original assignnent,
that assignnent that we referred to as Plaintiff's
Exhi bit Nunber 9?

Yes.

The one fromJuly 28, 2023?

Yes.

And so let's look at the nortgage recording
information in that. If you go to Plaintiff's Exhibit
Nunmber 9, on the assignment of nortgage, it says Book
9841 at page 4. |Is that correct?

Yes.

Whereas if you go to Plaintiff's Exhibit Number 10, it
says Book 9041 at page 4.

Correct.

And is that the -- the error that's being corrected in
thi s assignnent of nortgage?

It is, yes.

And if we | ook back at the subject nortgage, which is
Plaintiff's Exhibit Number 5, we see that the
recording information is in fact Book 9041 at page 4.
s that correct?

l"mjust verifying. Yes, that's correct.
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And both of these assignnents, again, have been

publically recorded here in Lexington County?

Yes, they have.

MR BURCESS:. Your Honor, at this time, | would submt
into evidence Plaintiff's Exhibits Nunber 9 and
510.

THE COURT: Al right. Number 9 and 10. Any
objections? That's the assignment and then the
corrective assignment on the nunber.

MR, NUNALLY: No, Your Honor.

THE COURT: Al right. Wthout objection. Plaintiff's
9 and 10.

(PLAINTIFF'S EXHIBIT NO 9 ENTERED
| NTO THE RECORD (1 pages)

assi gnment of Mortgage)
(PLAINTIFF'S EXHIBIT NO. 10
ENTERED | NTO THE RECORD (1 pages)
Corrected assignment of Mortgage)

Ms. Plasse, directing your attention to Plaintiff's

Exhibit Nunber 11. Before we get into that docunent,

let's -- let's back up a second and -- | want to ask,

have all the paynments that are due and ow ng under
this | oan before it matured, were all of the paynents
made?

They were not all made, no.
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Q And so pursuant to the note and nortgage, failure to
make the nonthly paynents as they becone due, that's
an event of default. Wuld that be accurate?

A That's correct, yes.

And pursuant to the default, has the plaintiff chosen
to accelerate the bal ance due in ow ng?

A Yes.

Q And as we indicated, the loan matured during the

© o N o g M~ W N B
O

pendency of this foreclosure. Wuldn't that correct?

10 [ A That's correct, yes.

11 | Q And directing your attention to, again, Plaintiff's
12 Exhi bit Nunber 11, do you have personal know edge of
13 the conmputer systemused to generate paynent

14 histories?

15 | A | do.

16 | Q And do you have know edge of the system of record
17 related to how paynents are accounted for?

18 [ A | do, yes.

19 | Q And do the electronic paynment histories, for my own
20 edification, do they report all the credits and

21 debits, charges made on the -- on the loan, all of the
22 money going in and out?

23 | A They do, yes.

24 | Q And have you viewed all of the paynent history for
25 this particular |oan?
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Yes, | have.

And directing your attention to Plaintiff's Exhibit
Nunmber 11, is that a true and accurate copy of the
paynment history fromthe years 2009 through 2019?
Yes.

And is that docunent kept in the normal course of

busi ness for PHH and Onity?

Yes, it is.

And do you have access to the record related to -- or
the systemof record used to keep this particular
docunent ?

Yes, | do.

And as | understand it, the 2009 through 2019 woul d
have been as a part of before the nane change that we
t al ked about previously?

Yes, that's correct.

And is this docunent showed regular paynents comng in
on the | oan?

It does.

And it shows how each of those paynents are accounted
for?

Yes, it does.

(kay. And noving along to Plaintiff's Exhibit Nunber
12. |s that a continuing paynent history for 2019 al
the way through to 2025 during this particular?
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Yes.

And again, the |oan matured in 2024?

Yes, it did.

Correct? And according to the paynment histories, is
the | oan due from My 1, 2023?

Yes.

And according to Plaintiff's 12, nuch like Plaintiff's
11, this paynent history is kept in the nornal course
of business for --

It is, yes.

-- PHH and Onity? And is this the Onity paynent

hi story?

The PHH paynent history.

And again, we're talking -- PHH, just so that |I'm
clear, is the servicer --

Correct.

-- under the Onity unbrella?

Yes.

And to be clear, you have access to the records
related to these particular types of docunents?

Yes, | do.

And the information retained on the paynent history,
Is it entered at or near the time the information
there on this reflected -- actually, let me -- let me

rephrase that. Wen a particular paynent cones in or
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a charge goes out that PHH pays, is that information

entered contenporaneously when the event happens?

Yes, it is.

And are the individuals in charge of making entries on

the payment history, are they given training about

policies and procedures for handling paynents that

come in?

Yes.

Are they also given a training related to charges that

go out?

Yes.

Wul d charges that go out, for exanple, be sonething

| i ke an ESCROW paynent for taxes?

That's correct, yes.

And w || payments comng in, that would be taking a

payment in froma borrower, applying the paynent to

the principle interest, and any taxes and insurance

that will be due and owned?

Yes, they're applied in a tinely fashion upon receipt.

MR BURGESS:. Your Honor, at this tine | would --
excuse ne, submt Plaintiff's Nunmbers 11 and 12,
the paynment histories.

THE COURT: Al right. M. Nunally, 11 and 12, that's
the paynent history, the breakdown of

cal cul ati ons of the debt.
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1 MR MARK NUNALLY: No objection.
2 THE COURT: Al right. Wthout objection, Nunber 11
3 and 12.
4 (PLAINTIFF' S EXH BIT NO 11
5 ENTERED | NTO THE RECORD (4 pages)
6 paynment history)
7 (PLAINTIFF'S EXHHBIT NO. 12
8 ENTERED | NTO THE RECORD (4 pages)
9 paynment history)
10 | Q Ms. Plasse, related to and directing your attention to
11 Plaintiff's Exhibit Number 13 now, does PHH retain
12 records related to a tabulation of all the amounts
13 owed on a particular |oan?
14 | A Yes, we do.
15 And do they retain records related to this particul ar
16 | oan?
17 | A Yes.
18 | Q And do you recognize or actually -- | should ask that
19 this particular docunent, those tabulations kept in
20 the sane manner as the paynment history as we
21 di scussed?
22 | A They are, yes.
23 | Q Meaning that it's kept in the nornmal course of
24 busi ness for PHH?
25 | A Yes.
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And its information is entered contenporaneously when
an event happens?

Yes.

And it's entered by people with know edge of how to
handl e or enter the information into your systenf
They are, yes.

And do you recognize Plaintiff's Exhibit Number 13?

| do. It is a sumary of the ambunts due and ow ng.
Sonetimes referred to as judgenment figures. |t shows
the total amounts due and the due date.

Ckay. And do you -- let's go over sonme of the entries
on that docunent real quick. Again, we tal ked about
the | oan being due from2023. |Is that accurate?

It is.

And is there a principle balance of $6,345.74?

There is, yes.

And an additional principle of $12,076.10?

Yes.

And that would be -- the reason why that's broken
woul d be results of that [oan nodification in 2009?
That's correct.

That the document speaks for itself, but I'massum ng
that had a breakdown of a deferred principle balance
that would not have been approved on interest?

That is also correct, yes.
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(kay. And the total principle balance would have cone
to $18, 421. 84?

Correct.

I's that correct? 1Is there interest accruing on this

| oan?

There is an interest anount of $271.97.

And is that calculated through today's date?

Yes.

And have there been any | ate charges?

There are -- let me just make sure if | can read, get

my eyes to work. \Were are they? M eyes aren't

wor ki ng today, sorry about that. It should be late
charges. Onh, here it is. O 6698.

$66. 98?

Yes.

Have there been any ESCROW advances made on behal f of
t he def endant s?
Yes. There's ESCROWin the anmount of $7,114. 30.
Ckay. And when you reference ESCRON you under st and
that to be tax paynents?
Tax paynents and insurance.
(kay. Directing your attention to --
THE COURT: Al right. Hold on a mnute. | want to -
- | want to go off the record.
(Of the Record)
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CONTI NUED BY MR BURGESS:

Q So | wanted to kind of pull things back together with
respect to ESCRON Because the |oan matured, there
wasn't a normal, nonthly principle and interest, tax
and insurance paynment that woul d have been comng in
fromthe borrowers at this point in tine?

Correct.

And that goes back to 2024 when the | oan natured?

Ri ght.

O > O F

And at sone point in tine during this litigation, PHH
became aware that there were taxes that were due in
oW ng?

Correct.

And did PHH take the opportunity to pay those taxes?

Yes.

O > O »F

And was that to protect their nortgage interest in the

property?

It is, yes.

Q Because if they hadn't have paid it, it would have
went to a tax sale?

A Correct.

Q And directing your attention to Plaintiff's Exhibit
Nunber 14. Do you recogni ze that document?

A | do.

Q And does that document have in it a breakdown of any
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paynments advanced ESCRONrel ated to this |oan?

It does.

And directing your attention to an entry from Decenber

3, 2025.

Yes.

Was there an anount paid of $3,694.447?

Yes, there was.

THE COURT: \Wat page are you on?

MR BURCESS:. First page of Exhibit 14. | am one, two,
three, four, five, six --

THE COURT: Al right. Down where it says “County Tax
and Di sbursenent”?

MR BURGESS: Correct.

THE COURT: About m d way?

MR, BURCESS: ESCROW advance --

THE COURT: About md way? Ckay.

MR BURCESS: Yeah. About 10 lines down.

THE COURT: Ckay.

MR, BURCESS: Yes, sir.

THE COURT: Al right. Gkay. GCot it.

And do you see that amount of $3,694.44?

THE COURT: Yep.

Yes, | do.

And a few days |ater on Decenber 8, noving up a few

colums, third fromthe top.
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1 | A Sure.
2 | Q Was t here anot her ESCROW advance for $3,419.867?
3 | A There is, yes.
4 | Q And you understand this was for the 2024 and 2025
5 t axes?
6 Yes.
7 | Q And is that the only anount -- ambunts as far as
8 ESCROW t hat PHH has advanced on behal f?
9 | A It is, yes.
10 | Q And if you add those two $3,000 payments up, that
11 comes to a total of $7,114.30?
12 | A |t does, yes.
13 | Q Ckay. And are there also corporate advances due on
14 t hen?
15 [ A There are.
16 | Q And those are nmentioned there on Exhibit 13,
17 recoverabl e corporate advance bal ance?
18 | A They are.
19 | Q And is that bal ance broken down directing your
20 attention to Plaintiff's Nunber 16 -- or actually 15,
21 | apol ogi ze.
22 | A It is broken down, yes, and item zed.
23 | Q And when you referenced corporate advances, are those
24 charges generally referring to property inspections?
25 | A They are. And any other fees that have accrued over
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the life of the forecl osure.

Ckay. And when you were referencing other fees, those

m ght be things like in addition to inspections, would

there be valuations in there or what we call BPGCs?

Yes.

And woul d there also be litigation fees and costs

related to that?

Yes, there woul d.

And woul d there also be a -- any entries for -- say if

before the loan was referred to foreclosure, they were

charged for having a title search.

Yes.

And |'m | ooking here on Exhibit Number 15. And feel

free to check ny math, but I'm/looking at property

val uation, what we call BPGs, those $85 entries. Do

you see any of those on this particular history?

At the top of the page, | believe it's Item Nunber 4.

It says AVM for $85.

And was that October 30, 2025?

Yes.

And so backing up, down at the very last line on the

page Cctober --

MR BURGESS. And this is, Your Honor, for everyone's
reference. Plaintiff's Exhibit Nunber 15.

THE COURT: | don't think I have a 15. |'ve got 13.
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|'ve got 14. 1've got 16, and I've got 17. And
|'ve got 1 through 14. But | don't think |I've
got a 15. Hang on. Unless | picked it up in
error. | don't know that | have a 15.
BURGESS: And | apol ogi ze, Your Honor.
COURT: That's okay.
BURGESS: | have been junping back and forth.
have an extra copy. O if you'd like to --
COURT: An extra copy would be fine. O if I can
just look at it just briefly, the copy that's
here.
BURGESS: Sure. My | approach, Your Honor?
COURT: Yes, sir. And will you nake sure they've
got it too, the Nunallys do?
BURGESS: Do you have Nunmber 157
COURT: Y'all have got a 15?
MARK NUNALLY: Yes, sir.

COURT: GCkay.

BURGESS: Your Honor, | --

COURT: Okay. | -- 1 recognize -- that's standard.
| understand what that is. So you can take that
back.

BURGESS: (kay. Thank you.

COURT: And M. Nunally, y'all go through and make

sure the nunbers match up with what they're

Garber Reporting
info@garberreporting.com



R. 909

© 00 N oo o B~ W N

N T N N S T N N o e =
g A W N P O © O N oo o A W N P, O

TRIAL PROCEEDINGS
Page 72

O

>

O > O »F

saying. Al right, that's Nunber 15.
And Ms. Plasse, we were tal king about val uations or
what we call BPGs. The valuation -- we have one on
Cct ober 30, 2025 for $85. [Is that correct?
Yes.
And then noving down to Cctober 21, 2024. Another one
in the anount of $85. Wuld that be correct?
That's correct.
And then noving to the second page, there's another
one of $85. Wuld that be correct?
Yes, the third line itemfromthe bottom
And that's from Septenber 20, 20237?
Yes.
And addi ng of those three $85 charges, | get a tota
of $255. Wuld that be accurate?
Yes.
And | also see right here at the top, it [ooks |ike
property inspection fees for $20 each time.
Yes.
And | ooks like the last one |isted here was January
16, 20267
Yes. They go out nmonthly to inspect the property to
make sure that property is secured.
And when you say inspect, you're referencing driving

by the property?
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1 | A Yeah. And the -- in the event, we hire a third party
2 vendor, Guardian, to do our property inspections. In
3 the event that the property is vacant, they make sure
4 the property has not been vandalized and that the
5 property is secured. They also would notate if there
6 was any property mai ntenance that needed to be tended
7 to.
8 | Q And so that's just ongoing to protect the nortgage
9 interest in the property?
10 | A Yes, it is.
11 | Q And again, you indicated that's occurring nonthly?
12 | A Yes.
13 | Q At $20 a pop. And |'ve added these up. If my math is
14 correct, that cones to $600 in advances?
15 That sounds about right, yes.
16 | Q And based on this docunent, PHH has paid a nunber of
17 attorney's fees and costs related to this case?
18 | A Yes.
19 | Q So everyone on here that says AT-B-ROCK, that's to
20 Brock and Scott?
21 | A That's correct.
22 | Q My lawfirm And as a part of this foreclosure, is the
23 plaintiff seeking recovery of attorney's fees and
24 costs related to the case?
25 | A W are, yes.
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1 MR BURGESS: Your Honor, at this tine | would admt,
2 or seek for adm ssion, submt Plaintiff's
3 Exhibits Number 13, 14, and 15 for -- into
4 evi dence.
5 THE COURT: Al right. 13, 14, and 15, which were the
6 breakdowns. M. Nunally?
7 MR, MARK NUNALLY: Yes, sir.
8 THE COURT: No objection?
9 MR, MARK NUNALLY: No objection. No, sir.
10 THE COURT: All right. So 13, 14, and 15.
11 (PLAINTIFF'S EXHBIT NO 13
12 ENTERED | NTO THE RECORD (1 pages)
13 Total Amount due)
14 (PLAINTIFF'S EXHIBIT NO. 14
15 ENTERED | NTO THE RECORD (4 pages)
16 Account Hi story)
17 (PLAINTIFF'S EXHIBIT NO. 15
18 ENTERED | NTO THE RECORD (2 pages)
19 Cor por at e Advance History)
20 THE COURT: Y'all, | fibbed. 15 was inside of 14. |
21 got it. Thank you. | didn't fib. | was
22 m st aken.
23 | Q Ms. Plasse, | did have one nore question about
24 corporate advances. W had tal ked about if PHH had
25 paid fees related to a title search --
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A Yes.

-- in conjunction with sending the case for

forecl osure. Was that charge $2507?

A Yes.

And was that incurred, it looks Iike, Cctober 25,
2023, to a conpany naned Avenue?

A The date again, |'msorry?

Q It looks like fourth or fifth fromthe bottom Cctober
25, 20237?

© o N o g M~ W N B
O

10 [ A Yes. Yep. Title search.

11 | Q And when you nentioned title search, would that be a
12 search of public records to determ ne who has an

13 Interest in the subject property?

14 | A Yes.

15 And that would return copies of any deeds that were
16 recorded post the nortgage, things of that nature?
17 | A Yes.

18 | Q And woul d that be a necessary cost related to

19 protecting the nortgage and proceeding with

20 forecl osure so that you have everyone named?

21 | A Yes.

22 | Q And | noticed that the defendants in this action are
23 named personally and as personal representative of the
24 estates of Carl and Frankie Nunally?

25 | A Yes.
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Q Are you aware of that? And relating into -- before we
get into any notices related to the foreclosure
action, is it your understanding today that Carl A.
Nunal 'y and Frankie L. Nunally are deceased?

Yes.

Q And to your know edge, did Frankie Nunally pass away
January 14, 2019?

A Based on ny review of the records, yes.

© o N o o M~ W N R
>

Q And does Ms. Nunally have an estate opened or was

10 there an estate opened here in Lexington County in
11 2019 Dbearing Estate Number 2019- ES-32-01345?

12 | believe so, yes.

13 | Q And subsequent to Ms. Nunally passing, did Carl

14 Nunal 'y pass away, Septenber 24, 20217

15 | A He did, vyes.

16 | Q And is there and estate open for M. Nunally?

17 | A As far as | know, yes.

18 | Q And was that estate opened in 2022 and bearing the
19 Action Nunber 2022-ES-32-01253?

20 Yes.

21 | Q And subsequent to their passing, the nonthly paynents
22 due and ow ng on the loan, were made all the way up
23 until My 1, 2023.

24 | A Yes, that's correct.

25 |1 Q So for approximately 20 nmonths after Carl Nunally
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passed away, the paynents were kept up on this
particul ar | oan?

Yes, they were.

And when the paynents stopped coming in -- first let's
tal k about in general. Wen paynents stop conming in
on aloan, is it PHH s practice to send notices of
default related to those?

It is, yes.

And as a result of the default in this particular
case, was there a notice of default mailed out?

Yes, there was.

And directing your attention to Plaintiff's Exhibit
Nunber 16, do you recognize that document?

Yes, | do. It is what is known as a notice of default
or demand letter. |t advises the honeowner of their
obligations the ambunt due in ow ng and ways to pay
that noney back to us by providing paynent remttance
I nformation, whether it's Western Union, regular nail
overni ght mail.

That instructions the borrower on howto cure the --
Yes.

-- default? And was this docunent mailed out

Sept enber 7, 20237

Yes, it was.

And regarding notices of default, are copies of
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notices like this kept in the normal course of PHH s
busi ness?

It is, yes.

And are copies of the default entered into your system
when they're -- contenporaneously when they're nailed
out ?

Yes.

And are they scanned into your system by enpl oyees
that have know edge of the process of sending out a
notice of default on a | oan and things of that nature?
Yes.

And | noticed this docunent was addressed to 4499
Persian Court, Snellville, Georgia, 30039.

Yes.

Was that an address that PHH had in it's records for
notice purposes?

Yes.

And is that the address of Tinmothy Alan Nunally in
this case?

| believe it is, yes.

And you believe that because M. Nunally submtted
documents into the pleadings in this case --

Yes.

-- fromthat address?

Yes.
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1 MR BURGESS: Your Honor, at this tine | would submt
2 into evidence Plaintiff's Nunber 16, the notice
3 of default.
4 THE COURT: All right. Notice of default. Any
5 obj ection to Nunber 167
6 MR, MARK NUNALLY: No objection, Your Honor.
7 THE COURT: Al right. No objection, Number 16.
8 (PLAINTIFF'S EXH BIT NO 16
9 ENTERED | NTO THE RECORD (5 pages)
10 Notice of Default)
11 | Q Ms. Plasse, | just have a few nore questions for you
12 Again, following this default in '23, the |oan
13 mat ured, February 4, 2024. |Is that correct?
14 | A Yes.
15 | Q And as a part of pursuing this foreclosure action, is
16 the plaintiff seeking an award of the attorney's fees
17 and court cost related to this action?
18 | A Yes, we are.
19 | Q And as a part of this foreclosure, is the plaintiff
20 seeking a declaratory judgenent related to the
21 acknow edgnment section of the nortgage that M. Boger
22 testified to?
23 | A Yes.
24 | Q And is the plaintiff seeking deficiency judgenment of
25 foreclosure related to the nortgage and requesting
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this court set a judicial sales date?

Yes.

MR BURGESS:. Your Honor, at this tine that's all the
questions | have for this wtness.

THE COURT: Al right. Al right. Exhibit 17?

MR, BURGESS. Exhibit 17 is the affidavit, supplenental
affidavit of attorney's fees fromny office. |
anticipated that | would have to testify as to
t hose.

THE COURT: Ri ght.

MR BURCESS: Because of reasonable standards and the
deeds be strict with alliance.

THE COURT: That's right. | want to explain that
they've got 17, but that's not going into
evi dence right now, because it's not been noved.
He' s asked questions about it. |If he -- if they
wi n, then we have a process where you woul d have
X days to review time records and all of that to
determne if you want to cone back and cross-
exam ne hi munder oath about the reasonabl eness
of his attorney fees. So this is the summary
form But if court rules for the bank, then they
woul d be entitled to it then as prevailing party.
But | haven't nade that ruling yet. So this is

letting you know what it is. You could say |
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THE

THE

THE

THE

don't want to challenge it, or I do want to cone
back and cross-exam ne himon the attorney fees.
Al right.

MARK NUNALLY: Yes, Your Honor. W do want to cone
back and cross-exam ne -- yes, Sir.

COURT: Al right. Well if we rule for him we'll
do that by -- we'll handling that in witing how
we do that procedure.

MARK NUNALLY: Thank you, Your Honor.

BURGESS: Your Honor, |'mprepared to testify today
If that's necessary.

COURT: Ckay.

BURCESS: As far as --

COURT: O if y'all want to do it today, you can do
It -- you can do it today, or you can cone back.
Just be thinking about that, because | haven't
made a ruling yet.

BURGESS: | understand, Your Honor.

COURT: Al'l right.

BURGESS: And it may be premature. | nean, if --
It's up to the court's discretion as far as what
order to take that in. |'mhappy to do that as
part of the case in chief or come back, you know,
pendi ng Your Honor's ruling or however the court

W shes to handl e t hat.
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1 THE COURT: Well, do you have all your -- all your tine
2 sheets and everything with you? | nean --

3 MR. BURGESS. | do have a printed copy of those tine

4 sheets. These are proprietary. | have

5 anticipated --

6 THE COURT: | would -- we'll just do it the normal way
7 and come back if we need, because that way you

8 can give it to them They can |look at it and

9 determne if they want to cross, and they'll have
10 It ahead of time. Ckay.

11 MR. BURGESS. Thank you, Your Honor.

12 THE COURT: Al right. And |'ve got to decide who |'m
13 going to rule for yet, so okay. Al right.

14 Thank you. Al right. Any further questions on
15 direct?

16 MR. BURGESS. Actually, | do have one nore.

17 THE COURT: All right.

18 MR BURCESS: | apol ogi ze, Your Honor.

19 THE COURT: Yes, sir.
20 MR. BURGESS. And | beg the court's indul gence.
21 | Q Ms. Plasse, related to the trust that's the plaintiff
22 In this action, you understand that the trust is the
23 owner and hol der of the subject nortgage. Wuld that
24 be accurate?
25 | A Yes.
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1 IQC.)Uise Kﬁjs Sgs: (?srg??/iEc):(?rr?gi;naatlié)gnbty,Mgiomar\l/\(ol\lljlfndanﬁave all the records
2 related to the existence of the trust?
3 | A Yes, we do.
4 1 Q And is that evidenced in the power of attorney that we
5 referenced back on Plaintiff's Exhibit Nunmber 1?
6 | A It is, yes.
7 | Q And is that also referenced going through the
8 docunments and acknow edged by M. and Ms. Nunally, on
9 Plaintiff's Exhibit Number 8, the | oan nodification?
10 [ A It is, yes.
11 | Q So back in 2009, the -- M. and Ms. Nunally knew they
12 were entering into the agreement with the particul ar
13 trust that's --
14 | A Yes.
15 -- part of your action.
16 MR BURGESS: Al right. Your Honor, no further
17 questi ons.
18 THE COURT: Al right. GCross, M. Nunally?
19 MR, MARK NUNALLY: Yes, sir.
20 CROSS EXAM NATI ON
21 | BY MR MARK NUNALLY:
22 | Q Good norning, nma'am
23 | A Good nor ni ng.
24 | Q Wul d you mnd stating your nane again for the record,
25 pl ease?
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Loui se Pl asse.

Loui se Plasse. And Ms. Plasse, would you mnd stating
for the court one nore time exactly why you are here

t oday?

| ama witness for Onity Goup. | ama senior |oan
anal yst .

Ckay. Thank you. And in regards to the nortgage, was
NovaStar Hone Mortgage, |ncorporated the originator
for this |oan?

They're the -- they were the original |ender for the

| oan, yes.

Ckay. And were they ever the endorser for this |oan?
They have an endorsenment on one of the allonges.
NovaStar Hone Mortgage, |ncorporated endorsing it over
to JPMorgan Chase Bank as trustee.

(kay. And how many endorsenents are you finding on
this note?

| guess it would be three here. There's two allonges,
and then the stanped endorsenent.

Two al l onges and a stanped endorsement. OCkay. And in
the first endorsement, do you see the conpany nane,
NovaStar Mortgage, |ncorporated?

| see NovaStar Honme Mortgage, |ncorporated.

In the first endorsenent?

VWll, I'mfollowing -- |I"ve been trained to follow the
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1 | enders listed as NovaStar, so | would ook for
2 NovaStar Hone Mortgage. It's on an allonge. It's
3 t hen endorsed over to JPMorgan Chase. So that's the
4 first endorsenent.
5 1Q So if |I'munderstandi ng what you're saying correctly,
6 the first endorsement does not occur on page two of
7 the note?
8 | A No.
9 | Q No. \What woul d that endorsenent be?
10 [ A That's the endorsement from JPMorgan Chase into the
11 specific trust. And then the |ast endorsenment would
12 be the second allonge, which references JPMorgan Chase
13 to a blank endorsenent. And that would end the chain
14 of endorsenents.
15 | Q (kay. And that woul d be located on the page after
16 page 2. |s that correct?
17 | A No. The last endorsement is the final page.
18 | Q Last endorsenent --
19 | A Yes.
20 | Q -- is the final page. Before that page, is NovaStar
21 Mort gage, |ncorporated a payee?
22 | A | don't see where you're referencing payee. | see
23 that NovaStar Hone Mortgage endorses to JPMorgan
24 Chase, pay to the order.
25 | Q Ckay. I'msorry. | had saw that as pay to the order
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1 of. And fromwhat | can see it, it states NovaStar
2 Mortgage, |ncorporated, A Virginia Corporation, and
3 al so JPMorgan Chase Bank as trustee.
4 | A Correct. And then there's also the asterisk that
5 conpletes the information as it relates to the trust.
6 | Q kay. Al right. And then of course wthout
7 recourse, NovaStar Hone Mortgage, |ncorporated steps
8 in?
9 | A Right. Well, they're the original |ender.
10 | Q They're the original lender. Gkay. And however, even
11 though they are the original lender, they are not seen
12 anywhere in the endorsenent on page two?
13 | A No.
14 The very first endorsenent on this note?
15 | A They are not. It references it in the description of
16 the trust. It references NovaStar Hone Equity Loan in
17 the description of the trust.
18 | Q (kay. But no NovaStar Home Mortgage, |ncorporated?
19 | A No.
20 | Q No endorsenent on this page at all by the original
21 | ender ?
22 | A Not on the -- if you're referencing the stanped
23 endor senent, no.
24 | Q What part did NovaStar Mortgage, Incorporated play in
25 this transaction?
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1 | A | can't say specifically, because that is not part of
2 the closing. So I can't say specifically what part
3 they played other than being the |ender.
4 1 Q That NovaStar Mrtgage, Incorporated was the |ender?
5 | A Yes.
6 | Q Ckay. Not NovaStar Hone Mortgage, |ncorporated?
7 | A Well, it's one in the sane. They're entities, one in
8 t he sane.
9 | Q Both of these entities fromyour know edge?
10 | A Yes.
11 | Q Are the sane?
12 | A Yes.
13 | Q And not different subsidiary conpanies?
14 | A They're the sanme. | don't know that nuch about the
15 conpany, but they are the sane conpany.
16 | Q (kay. Has NovaStar Mrtgage, Incorporated in any of
17 your dealings ever show up in an endorsenent such as
18 this?
19 MR. BURGESS. Your Honor, at this time |I'mgoing to
20 object. | mean, the docunent speaks for itself.
21 And it says -- I'mhappy to re-direct on that
22 point. But | think he's assumng facts that are
23 not in evidence.
24 MR MARK NUNALLY: Well, Your Honor, the reason that
25 ' masking is, once again, if the original |ender
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here is indeed NovaStar Home Mortgage,

| ncorporated, I'mtrying to figure out on this
first endorsenent why it is not endorsed by them
rat her than NovaStar Mortgage, |ncorporated.
BURGESS: Your Honor, objection. Assunes facts not
In evidence. |If you look at the allonge, it says
what it says. |It's endorsed from NovaStar Hone

Mort gage, Incorporated. That is the original

© 00 N o o B~ W N P

| ender.

10 MR MARK NUNALLY: And --

11 | THE COURT: Are y'all looking at two different places?
12 MR. MARK NUNALLY: | am | ooking at page two of the note
13 at the nonent.

14 | MR BURCESS. He may be | ooking at a different place.
15 | THE COURT: Al right. Let's -- let's nmake -- let's --
16 ytall -- 1 want you to |look at your exhibit and
17 the witness to nmake sure everybody is |ooking at
18 t he same thing.

19 MR. BURGESS:. | believe her testinony was that this was
20 the first endorsenent fromthe original |ender.
21 MR. MARK NUNALLY: | under st and.

22 MR BURCESS. That woul d be nunber 2, yes.

23 | MR MARK NUNALLY: Nunber 2? Because this doesn't have
24 nunber one. This does. This does not.

25 MR. BURGESS:. You're assuming facts that are not in
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there -- in evidence. That's what she testified
to.

MARK NUNALLY: | wunderstand, but this is page one?
BURGESS: That's page one.

MARK NUNALLY: And this is page two?

BURGESS: That's page two.

MARK NUNALLY: What woul d this page be?

BURGESS: That's an all onge.

MARK NUNALLY: An allonge --

BURGESS: It's attached to --

MARK NUNALLY: -- that has been added.

BURGESS: It's stanped in the docunent.

MARK NUNALLY: And it cane after this one. |Is that

D23 DDDDDDXD

correct?

BURGESS: No.

MARK NUNALLY: It cane before it?

BURGESS: That's not what she testified to. Your

2 DD

Honor, that was the basis for nmy objection. He's
assum ng facts that were not in evidence.
MR, MARK NUNALLY: ©Oh, okay. Okay.
So basically, ma'am this endorsement came after the
al l onge is what you're saying?
Yes.
And why woul d that be?

| can't speak to those facts, because | was not at the
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Louise Plasse - Redirect Examination by Mr. Burgess

>

BY MR BURGESS:
Q

closing. | don't know. You know, | wasn't the person
that generated these documents. | don't know what
t hose business practices woul d have been back then.
And there are indeed two allonges made to this note --
Correct.
And correct ne if I'mwong, but on the last allonge
to note, do you see NovaStar Hone Mortgage,
I ncorporated |isted anywhere on that page?
| do not.
You do not.
MR MARK NUNALLY: Thank you very nuch. | don't have

any nore questions.
THE COURT: Al right. Any re-direct?
MR BURGESS. Yes, Your Honor. Just briefly.

REDI RECT EXAM NATI ON

Just to clarify the enforcement chain. W're, for the
record, looking at Plaintiff's Exhibit Nunber 4.

Yes.

The note. And that docunment is conprised of four
pages total. |Is that correct?

It is, yes.

And when we're tal king about endorsenents, we're
tal ki ng about someone signing over to a different

entity. Wuld that be correct?
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O > O »F

Yes.

And | think you hit on this in your cross. Let's go
back to page one of the document, so that we can
followthis along. NovaStar Hone Mortgage,

I ncorporated was the original |ender?

Correct.

Is that correct? Okay. Then we go to the first
allonge. This is what | would call a first
endorsenent. Is that -- is it accurate to say this
document reads -- it's signed by NovaStar Hone
Mortgage, Incorporated, A Virginia Corporation into
NovaSt ar Mortgage, Incorporated. And then it has
beneath it the JPMorgan Bank as trustee designation.
And it's got the trust information --

Correct.

-- beneath it. |Is that correct?

Yes.

Now fli pping back one page to the stanp that's on the
document. And it's pay to the order of JPMdorgan Chase
Bank as trustee. It's got an asterisk. And it's got
the entire name of the trust that's the plaintiff in
this action. Wuld that be accurate?

Yes.

And it says w thout recourse, by NovaStar Mortgage,

| ncor por at ed.
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1 | A Yes.
2 | Q I's that correct?
3 | A Yes.
4 1 Q Now goi ng forward, JPMorgan Chase Bank as trustee to
5 page four, which is the final allonge, the fina
6 endorsenent, into blank, is there a signature there
7 according to act on behalf of JPMorgan Chase Bank as
8 trustee?
9 [ A Yes.
10 | Q O the trust? Into blank?
11 | A Yes.
12 | Q Now, let's talk about endorsenments. Are -- you're
13 famliar that an endorsenent can go on any page of the
14 docunent ?
15 | am
16 | Q And when an allonge is signed, it serves the sane
17 pur pose?
18 | A It does, yes.
19 | Q And it's attached to the docunent?
20 | A Yes, it is.
21 | Q So essentially, these stanps or these allonges are
22 I ncorporated into the docunent as if they were stanped
23 on it just like the one there on page two?
24 | A That's the way | understand it, yes.
25 | Q And that's the sanme infornation?
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IAouise Plasse - Recross Examination by Mr. Mark Nunally

Q

BY MR NUNALLY:
Q

Yes.
So is it your testinony that based on these
endorsenents, the original note that you have there is
in the possession of the plaintiff in this action?
Yes.
MR. BURGESS. No further questions, Your Honor.
THE COURT: Al right. Thank you. Any re-cross?
MR, MARK NUNALLY: Yes. Yes, Your Honor.

RECROSS EXAM NATI ON

Exactly how woul d you know that the plaintiff is the
hol der of this particular note by way of what you've
seen in these allonges as well as that endorsenent?
Vel |, based on the endorsenment, and in and of itself,
that is an indicator that the plaintiff is in
possession of the docunents.

(kay. And that would be the endorsenent on which
page?

The final allonge that's typed out indicates the trust
and the trust information.

I ndicates the trust, trust information, and w thout
recourse, paid to the order of. And who are we paying
to the order of here?

Nobody. It's a blank endorsenent.

Ckay. And by bl ank endorsenent, what do you nean?
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1 | A | believe ny attorney alluded to the blank endorsenent
2 earlier show ng possession of the note.
3 THE COURT: Al right. Hold on. That's a |ega
4 question, and y'all can address that later. But,
5 you know, a blank endorsenent basically for a
6 note is like a 20 dollar bill. It neans whoever
7 has possession of it. So it doesn't have to be
8 signed -- for exanple, if | did a note and |
9 endorse it in blank, | could give it to M.
10 Gable. He could give it to her, who could give
11 It to you, who could give it -- you could give it
12 to everybody else. You don't have to wite a
13 nane init if it's blank.
14 MR, MARK NUNALLY: Ckay.
15 THE COURT: Al right. Does that --
16 MR, MARK NUNALLY: Thank you, Your Honor.
17 MR BURGESS:. Your Honor, you took the words right out
18 of ny mouth. | was witing and I was about to
19 make the objection based on calling for a | ega
20 concl usi on.
21 THE COURT: Well, | understand. But did that nake
22 sense? It's -- a blank endorsenent is basically
23 the same thing as cash.
24 MR, MARK NUNALLY: Ckay.
25 THE COURT: It's possession of it. For exanple, if you
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1 go to the -- if you go to whatever -- wherever

2 you like to get fast food, that's like -- | can't
3 decide what | want to ask. | want to use it as

4 an exanple. But let's say | go to Chick-Fil-A

5 | MR MARK NUNALLY: Yes, sir.

6 | THE COURT: And | give thema 20 dollar bill. They

7 don't say who gave you this bill

8 MR. MARK NUNALLY: Yes, Your Honor.

9 THE COURT: Prove who gave you this 20. Prove who gave
10 themthe 20. Prove who gave themthe 20.

11 Because cash is a bearer bond. Wen you do a

12 prom ssory note, which is a promse to pay, just
13 the sane thing on a |legal tender, cash, you don't
14 have to put a nanme init. |It's whoever has

15 possession. It's just |Iike a 20.

16 MR, MARK NUNALLY: Yes. Yes, Your Honor.

17 | THE COURT: So that -- and you're both free to argue --
18 argue that at the end, but that's what it is.

19 You don't have to put a nane and a bearer,
20 because it's just like a 20. You don't have to
21 when you gi ve sonebody a 20 dollar bill prove who
22 gave you the 20, who gave themthe 20, who gave
23 themthe 20. Sane thing with a note endorsed
24 like that. Does that nmake sense?
25 | MR MARK NUNALLY: It does. It does.
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1 THE COURT: Al right. Didthat -- because --

2 MR BURGESS: Yes, Your Honor.

3 THE COURT: Because that was a | egal question that was
4 being asked. Ckay. Al right.

5 MR MARK NUNALLY: | get -- that's why | was kind of

6 driving to the point of exactly how would it be
7 known by a bl ank endorsenent exactly who the

8 hol der in due course of the note is precisely.

9 THE COURT: And again, it's in -- it's because |'ve got
10 it in ny hand.

11 MR, MARK NUNALLY: Ckay.

12 THE COURT: Just like a 20 dollar bill

13 MR, MARK NUNALLY: Ckay.

14 THE COURT: Yeah.

15 | Q And ma'am are you testifying today that the plaintiff
16 does indeed have it in their hand?

17 A | am yes.

18 | Q Ckay. Thank you.

19 THE COURT: Al right. Gkay. Anything re-direct?
20 MR, BURCESS: No re-direct, Your Honor.
21 THE COURT: Ckay. Al right. You can step down then.
22 MR BURGESS. There's no further questions for --
23 THE COURT: No further questions. Wit a mnute. One
24 monent .
25 (O f the Record)
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1 THE COURT: M. Burgess?

2 MR. BURGESS:. Your Honor, pending the attorney's fees

3 I ssue, which | would reserve, | believe that

4 conclude's the plaintiff's case in chief unless

5 you' d like to take up attorney's fees at this

6 point. |t nmay be premature because you haven't -
7 -

8 | THE COURT: All right. W're going to just hold off on
9 that right now So you're resting? Subject to
10 the right to revisit the attorney's fees?

11 | MR BURCESS: Subject to submtting the affidavit of

12 attorney's fees. Yes, sir.

13 | THE COURT: Ckay. Al right. Thank you. Al right.
14 They' ve rested. Wich nmeans you can call your

15 W tness or you can be sworn, or if you don't

16 intend to call any witnesses or testify about the
17 facts and the notes and all that, we can hear

18 summaries of |egal argument.

19 MR. MARK NUNALLY: Your Honor, is it at that particular
20 poi nt where sunmaries of |egal argunent that |
21 woul d be able to present ny argunent by way of
22 Power Poi nt ?
23 | THE COURT: If you're trying to introduce docunents
24 into evidence that's not into evidence now, you
25 can't do it that way. You've got to do your case
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1 in chief, be sworn, and then introduce the
2 docunments. Now if the PowerPoint is just a
3 summary of -- if it's legal docunents, if it's
4 just case and statutes and stuff like that -- M.
5 Burgess, | don't think there's any reason why he
6 coul d not reference a PowerPoint and do an
7 argunent as long as it's referencing statues and
8 case law. He just can't put any evidence in
9 wi t hout objection. Do you --
10 | MR BURCESS:. | wouldn't have any objection in a
11 summati on for presenting a PowerPoint so | ong as
12 it didn't provide evidence that hasn't been
13 admtted --
14 | THE COURT: Right.
15 MR BURCESS. -- intrial. Practically, | don't know
16 how he's going to be able to do that unless he
17 gi ves access to the nonitors.
18 | THE COURT: All right. Gkay. Are you -- can you do
19 your -- you can read off your PowerPoint, right?
20 MR MARK NUNALLY: Yes, sir.
21 | THE COURT: | mean, you can naeke your argunment from
22 your PowerPoint there, it just wouldn't show up
23 her e?
24 MR MARK NUNALLY: Yes, sir.
25 | THE COURT: Okay. Al right. Howlong is the
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Power Poi nt ?

MR NUNALLY: The PowerPoint at the nonent is a short
41 sl i des.

THE COURT: All right.

MR BURCESS. And, Your Honor, | suspect this is going
to contain a |l ot of evidence that hasn't been
admtted rather than a summation. That's where |
woul d object. | haven't had a chance to review
t he Power Poi nt slides.

THE COURT: Al right. That's what | was going to say.
Here's what we're going to do. W're going to --
we're going to take a break. And we're going to
break for 30 mnutes or earlier. And what | want
you to do is show himyour PowerPoint. And then
If he says that's got evidence, you' ve got to get
sworn and you've got to get it in, and | can
object toit, we'll do that. If you say that's
fine, this is just summation, I'mfine with it.
But he's got a right to see the evidence before
It cones in.

MR. MARK NUNALLY: Yes, Your Honor.

THE COURT: Like they did. They showed it and you had
a copy of it and you could object toit. Al
right. So we're going to break right now -- yes,

sir?
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1 | VR MARK NUNALLY: We al so had our exhibits --

2 THE COURT: A book?

3 | MR MARK NUNALLY: And we thought that marking them

4 sinply nmeant putting a tab on them W were

5 Ignorant to the fact that it was nore than that.
6 | THE COURT: Well, you can -- again, if there's stuff

7 that's valid to get in, just because you marked
8 thema certain way, you can always say this is

9 now known as Defendant's Nunber 1 or Defendant's
10 Nunber 2. You can still seek to introduce them
11 MR. MARK NUNALLY: Yes, Your Honor. Ckay.

12 | THE COURT: All right. Because everybody can have

13 exhi bits, but not -- that doesn't necessarily

14 mean all exhibits are proper to cone into

15 evi dence.

16 MR. MARK NUNALLY: Yes, Your Honor.

17 | THE COURT: So you can certainly, if there are exhibits
18 that y'all can be sworn in to testify to to

19 validly testify and get into evidence, then they
20 can conme into evidence, and you just mark them
21 like they did, Defendant's 1, 2, 3, 4, 5, like
22 that, and it will be marked, and you can take
23 t hem out of your notebook and just hand themto
24 Madam Court Reporter, and they'd be part of the
25 record.
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MR, MARK NUNALLY: Ckay.
THE COURT: So does that nake sense how we'll do that?
MR MARK NUNALLY: Yes, sir.
THE COURT: And you'll just have to take themout and -
- do you have a notebook for hinf
MR, MARK NUNALLY: Yes.

THE

COURT: He's got -- okay. Then you can follow
along. So we're going to break and we'll cone
back at 20 till or earlier if you tell M. Gble,
but y'all take a look at it, and then just see if
It -- if it's just a summation argunent, a |egal
sunmation argunent or if there are things that
have to be -- foundations have to be laid and
have to be properly noved into evidence. Al
right. Everybody understand what we're doi ng?

MARK NUNALLY: Yes, Your Honor.

TI MOTHY NUNALLY: Are we able to, while we're
breaking, see if we can plug our HDM up to the
nmonitor if he says that it's okay so that

everybody can see?

THE COURT: | think the only way that's set upis if
y'all switch tables. | don't -- or if you think
-- I'mtrying to see. Yeah. | don't --
MR. BURGESS: | think that one goes one of the things.
THE COURT: Yeah. | don't know that -- the one that's
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al ways done is that -- is plugged in there. And
| don't -- | don't know how all that stuff works.
People cone in early and do that. The -- | nean,
t he person you want -- | nean, he's going to | ook

at it wth you.

MR MARK NUNALLY: Yes, sir.

THE COURT: Al right?

MR. MARK NUNALLY: Yes, Your Honor.

THE COURT: If y'"all want me to cone and sit in the
back of the table and | ook at your screen while
you're doing it, | can do that if you -- | nean,
we can do that where | can see it.

MR MARK NUNALLY: Yes, Your Honor. Ckay.

THE COURT: I'mgoing to give y'all, like | said, until
20 till. And y'all let -- M. Burgess, you | ook
at it, look at their PowerPoint that they're
getting ready to show. [|'Il be back, and we'l]l
deal wth it then. Ckay.

(O f the Record)

THE COURT: Al right. W are back on the record. In
talking with both parties, Defendants have a
Power Point that is approximately 40 plus sides.
Plaintiff's counsel's has reviewed and believes
there may be inperm ssible evidence init. So |

am going to nove to the rear of the court where
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we can | ook at defendants' testinony where | can
see it and also Plaintiff's counsel can see it,
and we will go slide by slide. And renenber,
these slides, if they have evidence, have to cone
In as evidence pursuant to the South Carolina
Rul es of Evidence. So if -- for exanple, if --
If there's sonmething in it that says ny nei ghbor
said, and Plaintiff says, objection hearsay, and
that was correct that it was hearsay, then we'd
say, slide one doesn't come in because it's
hearsay. |It's not proper evidence. Al right?
And then we'll go to slide two. Al right?

MARK NUNALLY: Your Honor, if it's authenticated
evidence, is it allowed to go ahead and be
entered on the record?

COURT: Well, authenticate, that's what we're doing
ri ght now through your testinony. You're
aut henticating it.

MARK NUNALLY: Ckay.

COURT: That's how it gets authenticat ed.

MARK NUNALLY: Do you need ny seat?

COURT: No, no. I'mgoing to sit back here where |
can kind of look this way and that and not be
sitting next to either one of y'all at the table.

MARK NUNALLY: Ckay. Thank you, Your Honor.
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Mark Anthony Nunally - Narrative Direct Testimony (pro se)
THE COURT: Al right.

VHEREUPON:

MARK NUNALLY, being duly sworn and cauti oned
to speak the truth, the whole truth and nothing
but the truth, testifies as foll ows:

THE COURT: Al right. Is this Slide 1?

MR. MARK NUNALLY: This is indeed Slide 1

THE COURT: kay. State your name for the record.

MR MARK NUNALLY: Mark Ant hony Nunally.

THE COURT: Al right. And you have participated in
the preparation of this PowerPoint?

MR MARK NUNALLY: That is correct.

THE COURT: Al right. And you understand we're going
to go through it slide by slide that | can see it
and Plaintiff's counsel, M. Burgess can see it,
and we'll look at it, and you'll tell what is
bei ng introduced, and that you want to nove it
into evidence. And if it comes in properly,
we'll talk about it. If not, we'll nove on.

W' || say that doesn't come in as proper
evi dence.

MR MARK NUNALLY: Yes, Your Honor.

THE COURT: Al right. So Slide 1, tell me what Slide
11is.

MR. MARK NUNALLY: Slide 1. Plaintiff's pleaded
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cl aims each nust survive threshold foreclosure
evidence. On the left-hand side of the screen,
you' Il see a screenshot of Plaintiff's conplaint.
And on the |eft-hand side of the screen, you wll
see that Plaintiff's have asserted the foll ow ng
clainms in request for relief. First, declaratory
j udgenent, equitable lien, seeking to reformor
val i date a defective nortgage instrunent found on
pages of the conplaint, found on pages five
t hr ough ni ne.

MR. BURGESS:. Your Honor, | would object to this com ng

In as evidence. This appears to be

argunentative. It wouldn't be evidence, it
certainly -- this would be proper for a
summation. | don't know about the snipit from

the conplaint due to conpl eteness, but ny
obj ection is relevance and i nproper argunent.
THE COURT: Al right. Slide Nunmber 1 is what's on --
what has been fil ed.
MR MARK NUNALLY: It is indeed, Your Honor.
THE COURT: Al right. 1It's been filed, and so the --
It's page one of the conplaint.
MR, MARK NUNALLY: It is. Yes, sir.
THE COURT: Al right. Okay. And I'mgoing to allow

It in subject to these things. |1'mgoing to
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allow it in subject to the doctrine of

conpl eteness. Wi ch neans since you put in one,
he can put in two, three, four, five, six, seven
-- you have to put in the whole docunent.

MR, MARK NUNALLY: Yes, sir.

THE COURT: Al right. Now, |I'mnot going to -- here's
the thing. |If we had a jury right now, again,
remenber |'mthe judge and the jury.

MR MARK NUNALLY: Yes, sir.

THE COURT: If we had a jury over there right now I
woul d 1 ook over at the jury and say, okay, stuff
on the right side have been clocked, y'all can
take it. Stuff on the left side, you can't,
because that's |legal argunent. So | want you to
di sregard everything on the left -- on ny left,

t he summation, because that's argunent, but you
can | ook at what's clocked. So that's ny ruling.
What' s been cl ocked cones in, your argunent over
t here about what they've got to prove, that's
argunment. That doesn't come in as evidence.
Ckay?

MR, MARK NUNALLY: Yes, sir.

THE COURT: So that's Slide Nunber 1. Al right.

Jury, you understand that? Okay. Next slide.

Because renenber as | amjury, |I'mthe finder of
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fact and the | aw.

MARK NUNALLY: Yes, Your Honor.

COURT: Okay. Al right. Wat is Slide 2?
MARK NUNALLY: Slide 2 would be the Plaintiff's
South Carolina Rules of Gvil Procedure Rule

16(c), pre-trial brief.

COURT: Al right. That's in on the sanme doctrine
of conpleteness. | nean, |'ve been given that
docunent. It's been filed, it's of record.
That's --

BURGESS: And, Your Honor, there was one anmendnent
to that. There were sone typographical errors
and adding M. Boger's nane to the witness |ist.
It was inadvertently omtted.

COURT: Okay. |Is that the amended one, or

BURGESS: No, that's the original.

COURT: The original. Al right. | wll also
note for the record that under the doctrine of
conpl et eness, the anended one cones in too that
was filed, and they cone in the entirety. So
that's 2. Al right?

MARK NUNALLY:  Yes.

COURT: Pardon?
MARK NUNALLY: Yes.
COURT:  Yes.
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MARK NUNALLY: Slide 3, Plaintiff's objective
statement of facts and controversy from
Plaintiff's South Carolina Rules of G vil
Procedure, Rule 16(c) pre-trial brief, explaining
their objective statenent of facts and
controversy.

COURT: Al right. Hold on. Al right. Hold on.
Nunmber 3 is what they filed?

MARK NUNALLY: Yes, Your Honor.

COURT: Al right. That's already in it -- that's
al ready on the record.

BURGESS: That's a portion of both the original
and the anended pre-trial brief.

COURT: Ri ght.

BURGESS: This, again, just to preface. It's just
an argunent. [|I'mnot sure it's sonething --

COURT: Well, what I'msaying isis -- all -- for
exanpl e, you can nake -- | think you can nake an
argument of everything that's been introduced, or
if an attorney files it and it's given to the
court, sone things can cone in. That -- is that
yours or that's his?

MARK NUNALLY: That would be the plaintiff's, Your
Honor .

COURT: Okay. Al right. That's fine. That's
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fine, because that's already what he's given to
the court, has already been filed in the record,.
Ckay.

MARK NUNALLY:  Ckay.

COURT: Al right.

MARK NUNALLY: Here we have Plaintiffs intends to
establish the elements of his foreclosure action,
i ncluding but not imted to, and we go through
the four elenents that are listed in their brief.
Here you woul d see the note.

COURT: Al right, those are already in evidence.
That's the note. The nortgage.

MARK NUNALLY:  Mort gage.

COURT: The | oan nodification.

MARK NUNALLY: Loan nodification.

COURT: Al right. So the note is -- that's
Exhi bit what ?

BURCESS: Plaintiff's 4.

COURT: Gkay. Al right. So on Nunber -- so
you're on Nunber 4, right?

MARK NUNALLY: 4, yes, sir.

COURT: So on 4, we're going to put -- the note is
Exhi bit what ?

BURCESS: Plaintiff's Exhibit 4.

COURT: So 4, and the mddle one is the nortgage?
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|s that right?

BURCESS: Yes, sir.

NUNALLY: Yes, Your Honor.

BURGESS: Al right. Plaintiff's Exhibit 5.

COURT: Al right. Nunber 5, and the one to ny
right is the I oan nodification.

MARK NUNALLY:  Yes, Your Honor.

COURT: Wi ch would be 6.

BURCESS: | believe so. No. It is on that -- |
have a list. Loan nodification would be Exhibit
8.

COURT: 8. kay. So on Defendant's Slide Nunber
4, we'll note that the note is already in
evidence as Plaintiff's Exhibit -- not objected

to at all by the defendant. Nunber 4, Nunber 5,
and Nunber 8. So that's -- those docunents are

al ready in.
MARK NUNALLY:  Ckay.
COURT: Al right. Slide 5.

MARK NUNALLY: Slide 5. W now still have the
note, the nortgage, |oan nodification, first

assi gnnment nade, | ast assignnment nade.
COURT: Al right. The page five, the only thing
that's adding that is newis the tw assignnents,

whi ch are what previous nunber?
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MARK NUNALLY: 9 and 10.

COURT: Al right. So the only thing new in your
Slide 5 is nunber -- what has al ready been

I ntroduced is the two assignnents, Nunber 9 and
Nunmber 10.

MARK NUNALLY: Uh- huh.

COURT: Okay. Al right. Gkay. Al right.
MARK NUNALLY: Here we have the note, the
nortgage, the | oan nodification.

COURT: Al right. So nothing new.

MARK NUNALLY: No, Your Honor.

COURT: Nothing new on 6. Ckay. Al right.
MARK NUNALLY: Here, we have Plaintiff's

suppl emental affidavit of attorney's fees and

cost s.

COURT: Al right. W're going to disallow Nunber
7 as -- I'mnot disallowing it. It's not tinely
yet .

MARK NUNALLY:  Yes, Your Honor.

COURT: So we're not -- we're not going to take

t hat under consideration today because | have to
decide. They win, and then we have to decide if
you all want to cross-examne. |If he wins, it's
t he reasonabl eness of attorney fees. So there's

not -- we can't testify about that now.
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MARK NUNALLY:  Yes, Your Honor.

COURT: Okay. So not in, Number 7. [It's not
timely.

MARK NUNALLY: No, sir.

COURT: Al right. Nunber 8?

MARK NUNALLY:  Nunmber 8 would also |ist the note,
nort gage, and | oan nodification.

COURT: Al right. Nothing newon 8 Al right?

MARK NUNALLY: Ckay. On the next slide, we have
the first page of the note, and we al so have --
let's see, | think this is page two of the note.
Page two of two.

COURT: Al right. So the note would be -- that
woul d be Exhi bit Nunber 47

BURCESS: It would be. Yes, sir.

COURT: That would be Nunmber 4, and that's already
been in nultiple slides. So that's in. Nunber 4
Is already in evidence.

BURCGESS: Nunber 4 al ready has conpl et eness.

COURT: Right. That's right. The whole note with
all the endorsenents and all the different pages
li ke that. Ckay.

MARK NUNALLY: Yes, sir.

COURT: So the note.

BURGESS: And, Your Honor, | would object to the
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1 | eft side of the slide that, |ike Your Honor

2 I ndi cated before, the authorities.

3 | THE COURT: R ght. Right.

4 | MR BURCESS: As evidence.

5 | THE COURT: Right. Al I'"'mlooking at is the

6 docunents. [|I'mnot considering the left side or
7 the argunent, because that's not what we're doing
8 right now W' re just doing end evidence. Ckay.
9 MR. MARK NUNALLY: Slide Number 9.

10 | THE COURT: Yeah. Al right. So we're on to Nunber
11 10 next.

12 MR MARK NUNALLY: Here we have the first corrective
13 assi gnnment, pictured there. And next to that we
14 al so have page one of the conplaint. And |ast,
15 we have the filing detail of the trust fromthe
16 EDGAR website.

17 | THE COURT: Al right. Wit a mnute. Al right.

18 Now | want to know -- all right. Nunmber -- the
19 first thing, the corrective assignnent, that's
20 al ready into evidence.
21 MR. MARK NUNALLY: Yes, Yes Honor.
22 | THE COURT: The second thing is page one of --
23 | MR MARK NUNALLY: The conpl aint.
24 | THE COURT: O the conplaint.
25 MR, MARK NUNALLY: O the conplaint, yes.
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1 | THE COURT: That's in evidence. That's okay. Now

2 tell me what the third thing is.

3 | MR MARK NUNALLY: The third page is the filing detai
4 for the trust fromthe webpage of EDGAR

5 | THE COURT: Al right. M. Burgess?

6 MR BURCESS: Well, Your Honor, | -- authentication

7 woul d be the first objection. Nunber two, |

8 can't read the details of that, even getting up
9 cl ose to the docunent.

10 | MR MARK NUNALLY: Now I can pull it up and blow it up
11 I f need be.

12 THE COURT: Do you have a paper copy?

13 | MR MARK NUNALLY: | don't have a paper copy.

14 | THE COURT: | thought you had it in your notebook.

15 | MR MARK NUNALLY: No, Your Honor. W do not have

16 t hat one.

17 THE COURT: Ckay.

18 | MR MARK NUNALLY: | have it on a Wrd docunent that
19 IS on the sheet. That's where it can be seen a
20 bit better than what it is now.
21 | MR BURGESS. | nean, depending on what is being
22 submtted for the context, |'mnot sure what
23 ot her objections other than authentication would
24 be if he's just showng that the trust is out
25 there. | don't think that's a fact to di spute.
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MARK NUNALLY: Yeah, it's just show ng that the
trust was indeed filed and brought to |life back
in March of 2004. And this is the filing
i nformation.

BURGESS: As far as the fact, | think we'll
stipulate to the existence of the trust the
plaintiff plead in their conplaint.

COURT: Al right. So you're going to stipulate to
the -- all right. Tell nme what the dates are.

MARK NUNALLY: This woul d be 3/1/2004, the date
that the trust opened.

COURT: Al right. |Is that your understandi ng?

BURGESS: As far as the specific date that it

opened, I'mnot quite sure that it -- | guess |
should put it like this. | don't --

COURT: Al right. Here's what we're going to do.
BURGESS: | think I'lIl stipulate to that, that it
was in existence in 2004. It continues to exist
to date. | nean, | think we're getting into

cunul ative evidence, but --

COURT: Yeah, but that's okay, though. That's
what | awsuits are sonetines.

BURCESS: Yeah.

COURT: | know you're naking the technical
objection. Oay. Al right. So Slide Nunmber
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10. kay. Al three. And again, we're just

tal king about the exhibits. W're not talking
about the argunent on the left or the descriptive
phr ases.

MARK NUNALLY: Yes, sir.

COURT: Al right. GCkay? Al right.

MARK NUNALLY: Yes, sir.

COURT: We're on to Nunber 11.

MARK NUNALLY: Here we are with 11. W have
assi gnment -- corrective assignment one, again,
from7/28/ 23, and then the | ast assignnent nade
on 10/ 3.

COURT: Al right. So, again, we've got the two
assi gnnents, which are nunbers 9 and 10. |Is that
right?

BURGESS: Which line is this?

COURT: 11

BURGESS: This was 9 and 10.
COURT: Yes. So 11, again, the assignnents that
are already in evidence as 9 and 10. Again, none

of the argunent in the mddle of the page.

MR. BURCESS:. Yeah.
THE COURT: All right.
MR. MARK NUNALLY: Here, again, we have the | ast
assignment made in Cctober 3rd -- nmade on Cctober
Garber Reporting
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3rd, 2023, as well as another snapshot of the
filing detail for the trust.

COURT: Is that the sanme one or a different one?

MARK NUNALLY: This is the sane.

COURT: kay, SO --

MARK NUNALLY: Because there's only one.

COURT: Al right. So that's the document we were
previously tal ki ng about.

MARK NUNALLY: Indeed. Yes, sir.

COURT: That he stipulated to.

MARK NUNALLY: That's correct.

COURT: Al right. So we've got one -- on Nunber
12, which is y'all's Slide 12, we've got Exhibit
Nunmber 10, that's already in evidence, and we've
got the right side of it, which was stipul ated
to, for just the date of the trust. Al right?
s that right?

BURGESS: The exi stence of the trust, yes.

COURT: The trust and the date. GCkay. Al right.
So we should be on to Number 13? |Is that what
you got ?

MARK NUNALLY:  Nunber 13.

COURT: Al right. Nunber 13, nunber -- Slide
Nunmber 13.

MARK NUNALLY: Ckay. Again, here we have the

Garber Reporting
info@garberreporting.com



© 00 N o o B~ W N P

N N N N NN P P P P P PP PR
o A W N P O © 0 N O 0o M W N P+, O

R. 955

TRIAL PROCEEDINGS
Page 118

THE

THE

THE

THE

THE

THE

THE

not e.

COURT: Note and the nortgage.

MARK NUNALLY: First page and first page of the
mor t gage.

COURT: Al right.

BURGESS: It's 4 and 5.

COURT: Yeah, it's 4 and 5. Al right. W can
move on to 14.

MARK NUNALLY: Here we have a snapshot of the
endor senent | ocated on page 2 of the note.

BURCESS: That's 14, and that's Plaintiff's 4.

COURT: Al right. GCkay. Again, what's there,
not your argunent on the left side. GCkay. Al
right.

MARK NUNALLY: Here we have paragraph 7 from
Plaintiff's conplaint, along wth a snapshot of
t he acknowl edgnent nmade on the nortgage.

BURGESS:. Again, that's part of the conplaint. As

long as it's conpl eteness --

COURT: Ri ght.
BURGESS: -- it's five
COURT: Right. Those two --

BURGESS: Plaintiff's 5.
COURT: Yeah, those two cone in, again, subject to

t he doctrine of conpleteness, neaning you coul d
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1 finish it and end it because you're taking out

2 little parts of it. Al right.

3 THE COURT REPORTER |Is that 157

4 | THE COURT: Yes, ma' am

5 THE COURT REPORTER:  Ckay.

6 | THE COURT: So we're on nunber 16 now.

7 MR MARK NUNALLY: 16. 16, again, we have anot her

8 snapshot of paragraph 7 and anot her snapshot of
9 t he acknow edgnent.

10 | THE COURT: (kay. Sane thing for nunber 16. Al

11 right? 17 is the --

12 MR. MARK NUNALLY: 17 is the nortgage first page, as
13 wel | as the acknow edgnent page on the nortgage.
14 | THE COURT: Al right. So nortgage is already in.

15 That was 4 or 57

16 MR. BURGESS: 5.

17 | THE COURT: 5, nunber 5. That's two pages of a

18 mul ti-page nortgage?

19 MR, MARK NUNALLY: Yes.
20 | THE COURT: Ckay. Al right. Again, the docunent's
21 not the argunent on the left side.
22 MR MARK NUNALLY: Ckay. And it's the sane thing here.
23 | THE COURT: Al right. So we're on Number 18?
24 MR, MARK NUNALLY: 18.
25 THE COURT: Al right. Nunber 18, sane, nortgage.
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Al right?

MARK NUNALLY: Here we have the conplaint, as well
as the supplenental affidavit of attorney's fees.

COURT: Al right. The conplaint's already in
because the conplaint's in, but the attorney
fees, we're delaying that until later.

MARK NUNALLY: Ckay.

COURT: Al right. 207

MARK NUNALLY: 20. Here we have plaintiff's brief
agai n.

COURT: Okay. Al right.

MARK NUNALLY: Nunber 16 is the brief.

COURT: Al right. Again, subject to
conpl et eness. 21.

MARK NUNALLY: Affidavit for the suppl enental
affidavit of attorney's fees and costs.

COURT: Al right. Same thing with attorney fees.
That issue wll cone up.

MARK NUNALLY: Ckay. Here we have specific parts
that cone fromPlaintiff's brief, and these parts
are here because of what was stated in the brief
by way of their sequence.

COURT: Al right, hold on. This is nunber 217

MARK NUNALLY: 22.

COURT: Wat was 21? 21 was the attorney fee.
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1 Ri ght ?

2 MR, MARK NUNALLY:  Yes.

3 | THE COURT: Okay, I'msorry. You're right. 22 is the
4 sequencing. Al right. Wat I'mgoing to do is
5 -- that's very -- that's very confusing the way
6 you've got it because it's part of it and it's

7 argui ng about three different things. Al three
8 of those things are in the record.

9 MR. MARK NUNALLY: Yes, Your Honor.

10 | THE COURT: So I"'mnot going to allow that into

11 evi dence as an exhi bit because it's confusion.
12 MR. MARK NUNALLY: Yes. Ckay.

13 | THE COURT: It would be really confusing to a jury is
14 what that neans.

15 MR. MARK NUNALLY: Yes, Your Honor.

16 | THE COURT: But obviously, they're already in the

17 record, and you can nake your argunent about it,
18 but that's not comng in as an exhibit. So

19 Nunber 22 is not comng in because it's
20 confusing. That doesn't nean you can't nake an
21 argunent because this stuff's already in record.
22 | MR MARK NUNALLY: Ckay.
23 | THE COURT: Al right?
24 MR MARK NUNALLY: Thank you, Your Honor.
25 | THE COURT: Again, think about showing this to a jury
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1 and them goi ng back there and maki ng sure they
2 were able to understand what it cane in for. It
3 coul d be confusi ng.
4 | MR MARK NUNALLY: Ckay.
5 | THE COURT: Al right, so we're on Nunber 23?
6 MR, MARK NUNALLY: 23.
7 | THE COURT: Al right. Nunber 23.
8 MR. MARK NUNALLY: A statenent nmade in regards to what
9 the --
10 | THE COURT: Al right. That's just -- that's not it.
11 Al'l right. That's law, and that's not in.
12 MR. MARK NUNALLY: Ckay.
13 | THE COURT: Al right. W're on 24. 24 is the note
14 and nortgage, first page.
15 MR. MARK NUNALLY: Note, nortgage, and j ust
16 information in regards to the threshold issue.
17 | THE COURT: Al right, so the only thing, again, those
18 -- those two are already in.
19 MR, MARK NUNALLY: Ckay.
20 | THE COURT: So that's sonething that's already in.
21 | MR MARK NUNALLY: Again, we have paragraph 7 as well
22 as acknow edgnment made on the note -- |I'msorry,
23 on the nortgage.
24 | THE COURT. Yeah, those docs are already in. Sane
25 thing for conpl eteness.
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BURCESS: And that's 257

MARK NUNALLY: 25.

COURT: That's 25.

BURGESS: |Is the nortgage?

MARK NUNALLY: Paragraph 7 fromthe conpl aint.

BURGESS: Oh, okay. And then part of the
nortgage. | thought that was one docunent.

COURT: There's two things. Al right, we're 26?

MARK NUNALLY: 26, yes.

COURT: Well, | nmean, we're now --

MARK NUNALLY: Slide 26.

COURT: Yeah, we're now on 26. Right?

MARK NUNALLY:  Yes.

COURT: Ckay. Al right, that's what | got. Good.
All right. Now 26 is --

MARK NUNALLY: The sane.

COURT: Sane thing. That's already in, so that's
not in.

MARK NUNALLY: 27 al so, the sane.

COURT: Al right. 27 again, that's already in.
On the left, that's clearly argunent. So that
stuff's already in on the right, but that doesn't
come in as evidence.

MARK NUNALLY: Ckay. Sane again.

COURT: Al right. Then sane thing for 28.
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