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STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTON 


 


IN THE COURT OF COMMON PLEAS 


C/A NO.: 2024-CP-32-01094 


The Bank of New York Mellon, f/k/a The 


Bank of New York as successor in interest 


to JPMorgan Chase Bank, N.A. as Trustee 


for NovaStar Mortgage Funding Trust, 


Series 2004-1, NovaStar Home Equity Loan 


Asset-Backed Certificates, Series 2004-1, 


 


Plaintiff, 


vs. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen 


Nunally, as Trustee for the CAN Irrevocable 


Trust; Carl Alvin Nunally, Jr.; Mark 


Anthony Nunally; Timothy Allen Nunally, 


 


Defendants. 


MEMORANDUM IN OPPOSITION TO 


DEFENDANT’S MOTION TO DISMISS 


 


Plaintiff, by and through its undersigned counsel, respectfully submits this memorandum 


in opposition to the motion of Defendants Carl Alvin Nunally, Jr., and Mark Anthony Nunally, 


(hereinafter the “Defendants”) motion to dismiss filed July 8, 2025, in the above-referenced matter. 


 


I.  INTRODUCTION AND FACTS 


This action is one for foreclosure of a mortgage on real property located in Lexington 


County, South Carolina.  The subject property is located at 1759 Willow Creek Drive, Columbia, 


South Carolina 29212.  The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on March 


8, 2024.  The Defendants were properly served with the pleadings via personal service or via 


publication.  The case was referred to The Honorable James O. Spence, as Master in Equity for 


Lexington County, on May 23, 2024.  Following a denial of a prior motion to dismiss, the 


Defendants failed to answer or otherwise plead and, as a result, counsel for the Plaintiff filed an 


Affidavit of Default on March 24, 2025.  A trial on the merits was scheduled for July 10, 2025.  


On July 3, 2025, the Defendants filed a motion to set aside default which will be addressed in a 


separate memorandum.  On July 8, 2025, the Defendants filed a motion to dismiss pursuant to 
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SCRCP Rules 12(b)(1) and 12(b)(6).  The Defendants’ motion further requests sanctions against 


the Plaintiff for “bad faith litigation”.  This memorandum will reflect that the Defendants’ motion 


should be denied as a matter of law.  As an initial matter, the Defendant’s motion to dismiss does 


not comply with this Court’s February 12, 2025 scheduling order as the motion was not filed before 


May 30, 2025 and is deemed abandoned pursuant to the scheduling order. 


 


 


 


II. DISCUSSION 


1. This Court has subject matter jurisdiction to adjudicate the Plaintiff’s foreclosure 


action. 


 


Defendants indicate their motion to dismiss is made partly pursuant to SCRCP Rule 


12(b)(1) – lack of jurisdiction over the subject matter of the case.  The Defendants assert the 


Plaintiff lacks standing to bring this foreclosure action and that lack of standing implicates subject 


matter jurisdiction.  The South Carolina Supreme Court took up and definitively established the 


relationship between standing and subject matter jurisdiction in the case of Bardoon Properties, 


NV v. Eidolon Corp. 326 S.C. 166, 485 S.E.2d 371 (1997).    In overruling previous precedent that 


conflated lack of standing with subject matter jurisdiction, the South Carolina Supreme Court 


explained: 


The purpose of a real party in interest provision is to assure that a defendant is 


required only to defend an action brought by a proper party and that such an action 


need be defended only once. 59 AmJur2d Parties § 35 (1987). The right of a 


plaintiff to maintain a suit, while frequently treated as going to the question of 


jurisdiction, goes, in reality, to the right of the plaintiff to relief rather than to the 


jurisdiction of the court to afford it. 21 C.J.S. Courts § 16 (1990). A challenge to a 


party's status as real party in interest must be made promptly or the court may 


conclude the point has been waived. 6A Charles Alan Wright, Arthur R. Miller and 


Mary Kay Kane, Federal Practice and Procedure, § 1554, pp. 406–407 (1990) 


(hereinafter, Wright, Miller and Kane). See also Gogolin & Stelter v. Karn's Auto 


Imports, Inc. 886 F.2d 100, 102 (5th Cir.1989), cert. denied 494 U.S. 1031, 110 


S.Ct. 1480, 108 L.Ed.2d 617 (defendant waived defense that plaintiff was not real 


party in interest by failing to timely raise issue); Hefley v. Jones, 687 F.2d 1383, 


1388 (10th Cir.1982) (real party in interest defense is for defendant's benefit and is 


waived if not timely raised); Fox v. McGrath, 152 F.2d 616, 618–619 (2nd 


Cir.1945), cert. denied, 327 U.S. 806, 66 S.Ct. 966, 90 L.Ed. 1030 (since real party 
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in interest rule is for defendants' protection, it is not jurisdictional and is freely 


waivable); Bielski v. Zorn, 627 N.E.2d 880 (Ind.1994) (if action is brought by other 


than real party in interest, remedy is not dismissal for lack of subject matter 


jurisdiction). 


 


Further, this Court has recognized that the failure to raise the issue of “real party in 


interest” results in waiver. WeSav Financial Corp. v. Lingefelt, 316 S.C. 442, 450 


S.E.2d 580 (1994).  Obviously, if the matter may be waived, it cannot involve 


subject matter jurisdiction. See Atlanta Skin and Cancer v. Hallmark Gen'l 


Partners, 320 S.C. 113, 463 S.E.2d 600 (1995) (subject matter jurisdiction may not 


be waived or conferred by consent). Similarly, Rule 17(a), SCRCP, specifically 


provides that “No action shall be dismissed on the ground that it is not prosecuted 


in the name of the real party in interest until a reasonable time has been allowed, 


after objection, for ratification of commencement of the action by, or ... substitution 


of the real party in interest....” This rule clearly indicates the question of real party 


in interest does not involve subject matter jurisdiction. 


  


We find these authorities consistent with our definition of subject matter 


jurisdiction in Dove v. Gold Kist, supra (subject matter jurisdiction refers to the 


court's power to hear and determine cases of the general class to which the 


proceedings in question belong). Whether or not a party is the “real party in 


interest” simply does not involve the court's power to hear a case of the general 


class (in this instance, a breach of contract claim). 


 


We hold the issue of whether a party is a “real party in interest” does not 


involve subject matter jurisdiction. 


  


 Id. at 169-171. (Bold emphasis added).  The Defendants’ argument that lack of standing 


somehow implicates subject matter jurisdiction is mistaken.  Because this Court has jurisdiction 


over the subject matter of the Plaintiff’s foreclosure action, the Defendants’ motion to dismiss 


should be denied as a matter of law. 


 


2. The Plaintiff’s Complaint states a cause of action upon which relief can be 


granted. 


 


“A ruling on a Rule 12(b)(6) motion to dismiss must be based solely upon the allegations 


set forth on the complaint.  The motion cannot be sustained if facts alleged and inferences 


reasonably deducible therefrom would entitle the plaintiff to any relief on any theory of the case.  


The question is whether in the light most favorable to the Plaintiff, and with every doubt resolved 


in her behalf, the complaint states any valid claim for relief.  The complaint should not be 
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dismissed merely because the court doubts the plaintiff will prevail in the action.”  Dye v. Gainey, 


320 S.C. 65, 67-68, 463 S.E.2d 97, 98-99 (Ct. App. 1995).  Here, the Plaintiff’s Complaint alleges 


all of the elements necessary to prevail on a cause of action for foreclosure.  Those elements 


include, inter alia, the existence of note and mortgage sought to be foreclosed, default under the 


terms of the loan documents, and that a debt exists.  U.S. Bank Trust Nat. Ass’n v. Bell, 385 S.C. 


364, 684 S.E.2d 199 (Ct. App. 2009).  Plaintiff specifically alleged that it is entitled to enforce the 


Note and has the right to foreclose.  See Complaint, Paragraph 20.  These allegations, taken as true, 


defeat Defendants’ motion to dismiss. 


While not required at this point, the Plaintiff is enthusiastic about demonstrating its status 


as a real party in interest.  SCRCP Rule 17(a) provides that, “[e]very action shall be prosecuted in 


the name of the real party in interest” and further sets forth that, “[n]o actions shall be dismissed 


on the ground that it is not prosecuted in the name of the real party in interest until such time has 


been allowed, after objection, for ratification of commencement of the action by, or joinder or 


substitution of, the real party in interest”.   In Bank of America, N.A. v. Draper, 405 S.C. 214, 746 


S.E.2d 478 (Ct. App. 2013), the Court of Appeals took up the issue of standing in the context of a 


mortgage foreclosure and noted, “[t]he requirement of Standing is not an inflexible one.” Id at 220 


(quoting Sloan v. Sch. Dist. Of Greenville Cnty., 342 S.C. 515, 524, 537 S.E.2d 299, 304 (Ct. App. 


2000)).   The Court of Appeals further noted the following regarding transfers of Notes and 


Mortgages: 


 


An assignee stands in the shoes of its assignor.  Twelfth RMA Partners, L.P. v. Nat’l 


Safe Corp., 335 S.C. 635, 639, 518 S.E.2d 44, 46 (Ct. App. 1999); see also S.C. 


Code Ann. §36-3-203(b) (Supp. 2012) (Providing a transfer of an instrument vests 


in the transferee any rights the transferor had).  “[T]he assignment of a note secured 


by a mortgage carries with it an assignment of the mortgage, but…the assignment 


of the mortgage alone does not carry with it an assignment of the note.” Hahn v. 


Smith, 157 S.C. 157, 167, 154 S.E. 112, 115 (1930); see also Ballou v. Young, 42 


S.C. 1710, 176, 20 S.E. 84, 85 (1984) (“The Transfer of a note carries with it a 


mortgage given to secure payment of such note.”). 


Id. at 220.   


Thus, a holder of a note has standing as the real party in interest to bring a foreclosure 


action.  In Draper, the Court of Appeals also acknowledged that a mortgage servicer has standing 


to initiate a foreclosure action.  “Several bankruptcy courts and federal district courts, including 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jul 09 5:12 P


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094
R. 346







 


Page 5 of 7     B&S No.: 23-28438 FC01 


those in South Carolina, have recognized the servicer of a loan to be a real party in interest and able to 


initiate a foreclosure.  We agree with this view.”  Id. at 223. 


On June 30, 2025, the Court held a status meeting at which time the Plaintiff produced the 


original Note for the Court and Defendants’ inspection.  The Note is endorsed on its face and there 


are two allonges affixed to the document.  Despite the Defendants’ assertions to the contrary, on 


its face, the Note was endorsed from Novastar Home Mortgage, Inc. to Novastar Mortgage, Inc.  


The Note is further endorsed from Novastar Mortgage, Inc. to JPMorgan Chase Bank, as Trustee 


of the NovaStar Mortgage Funding Trust, Series 2004-1, relating to the NovaStar Home Equity 


Loan Asset-Backed Certificates, Series 2004-1. Each of the Novastar endorsements note the same 


trust which is consistent with the Plaintiff in this action.  Finally, the Note is endorsed in blank by 


JPMorgan Case Bank N.A. f/k/a JPMorgan Chase Bank, as Trustee of the NovaStar Mortgage 


Funding Trust, Series 2004-1, relating to the NovaStar Home Equity Loan Asset-Backed 


Certificates, Series 2004-1.  On its face, the Note is a negotiable instrument as defined in S.C. 


Code Ann. §36-3-104.  Plaintiff is the holder of the Note as defined in S.C. Code Ann. § 36-1-201 


(b)(21)(A), formerly S.C. Code Ann. §36-1-201(20) as they are in possession of the negotiable 


instrument indorsed in blank.  As the holder of the Note, Plaintiff is a “person entitled to enforce” 


the Note pursuant to S.C. Code Ann. § 36-3-301 as a matter of law. 


The Defendants’ challenge to the assignments of the subject mortgage is misplaced.  


Plaintiff stands by the validity of the assignments of the Mortgage recorded in the Lexington 


County Registry.  While cogent evidence of the transfer of the Mortgage to the Plaintiff, these 


assignments are unnecessary to assert Plaintiff’s right to enforce the Note and Mortgage.  As noted 


in BAC Home Loan servicing, L.P. v. Kinder, 398 S.C. 619, 623, 731 S.E.2d 547, 549, “[t]he 


assignment of a mortgage does not need to be recorded, and failure to do so has no effect on the 


rights of the assignee”.  Quoting Singleton v. Singleton, 60 S.C. 216, 235, 38 S.E. 462, 469 (1901).  


Because it is the transfer of the Note that carries with it the transfer of the Mortgage the recordation 


of the assignment simply puts the world on notice of the assignment, and the timing of its recording 


has no impact on Plaintiff’s standing to bring the instant foreclosure action. 


Further, the Defendants lack standing to challenge the transfer of the Note and Mortgage 


because they were not parties to said transfer.  In Re McFadden, 471 BR 136 (2012); see also 


Reese v. United States Bank Nat’l Ass’n, No. 3:11-2990-CMC-SVH, 2012 U.S. Dist. LEXIS 


75652, at *8-9 (D.S.C. Apr. 30, 2012)(“Plaintiff is only a party to the Mortgage and, because the 
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Assignment is a separate contract to which Plaintiff is not a party, she cannot question its 


validity”); see also Windsor Green Owners Ass’n, Inc. v. Allied Signal, Inc., 362 S.C. 12, 605 


S.E.2d 750 (Ct. App. 2004). (“Generally, one not in privity of contract with another cannot 


maintain an action against him for breach of contract.”).  The Defendants were not even parties to 


the subject Note and Mortgage as they were named to foreclose any ownership interest they may 


have in the property. 


The Defendants simply cannot assert that any individual or entity other than the Plaintiff would be 


entitled to enforce the Note and Mortgage.  Because the Plaintiff pled that it is the real party in 


interest entitled to enforce the Note and Mortgage and based upon the clear and convincing 


evidence that establishes said entitlement, the Defendants’ motion to dismiss should be denied as 


a matter of law. 


 


 


3. The Plaintiff has not violated SCRCP Rule 11, and the Defendants are not entitled 


to attorney’s fees. 


 


The Defendants assert that Plaintiff should be sanctioned pursuant to SCRCP Rule 11 and that 


Defendants should be awarded attorney’s fees as a result.  These assertions are without merit.  As 


discussed above, the Plaintiff’s action is not frivolous.  The Plaintiff is prepared to proceed and 


prevail on each of the causes of action stated in its complaint.  The Defendants’ arguments related 


to New York Trust law and the pooling and servicing agreement are patently frivolous and appear 


to be aimed at securing a windfall to the Defendants by asserting that no one could ever enforce 


the Note and Mortgage.  Similar to the lack of standing of the Defendants to challenge the transfer 


of the Note and Mortgage, the Defendants lack standing to challenge the pooling and servicing 


agreement between the trust and trustee.  The pooling and servicing agreement is wholly irrelevant 


to this action.  The Court should reject the Defendants’ attempt to obtain such a windfall outright. 


As to the Defendants’ request for attorney’s fees, parties are only entitled to recover 


attorney’s fees if provided for by statute or contract.  Blumberg v. Nealco, Inc., 310 S.C. 492, 427 


S.E.2d 659 (1993).  The Defendants, unlike the Plaintiff, can cite no statute or contractual provision 


that would entitle them to attorney’s fees.  Furthermore, pro se litigants are not entitled to recover 
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attorney’s fees in South Carolina as they have incurred no attorney’s fees.  Calhoun v. Calhoun, 


339 S.C. 96, 529 S.E.2d 14 (2000) 


 


 


III. CONCLUSION 


 Based upon the foregoing, the Plaintiff respectfully requests that the Defendants’ motion 


to dismiss and request for sanctions be denied. 


 


 


Respectfully submitted, 


 


 


  


s/ Chad W. Burgess 


SC Bar #: 72520 


3800 Fernandina Road, Suite 110 


Columbia, SC  29210 


Phone 803-454-3540 


Attorney for Plaintiff 


Chad.Burgess@brockandscott.com 


 


 


Columbia, SC 


Date: July 9, 2025 
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STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 


 


C/A NO.: 2024-CP-32-01094 


The Bank of New York Mellon, f/k/a The 


Bank of New York as successor in interest to 


JPMorgan Chase Bank, N.A. as Trustee for 


NovaStar Mortgage Funding Trust, Series 


2004-1, NovaStar Home Equity Loan Asset-


Backed Certificates, Series 2004-1, 


 


Plaintiff, 


 


vs. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen 


Nunally, as Trustee for the CAN Irrevocable 


Trust; Carl Alvin Nunally, Jr.; Mark Anthony 


Nunally; Timothy Allen Nunally, 


 


Defendants. 


CERTIFICATE OF SERVICE BY MAIL 


 


 The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC, 


and is a person of such age and discretion as to be competent to serve papers. 


 That on the 23rd day of May, 2025, he/she served a copy of the Notice of Hearing by 


placing said copy in a postage paid envelope addressed to each of the following persons 


at the address stated below, which is the last known address, and by depositing said 


envelope and contents in the U.S. Mail. Any party that has appeared via electronic means 


is being served via electronic means. 


 


Pleading: Notice of Motion Hearing 


Party (ies) Served: 


 
Occupant(s) 


1759 Willow Creek Drive 


Columbia, SC 29212 


  
Carl Alvin Nunally, Jr. 


51173 Central Village Rd, Apt 301 


Chesterfield, MI 48047 


 


Mark Anthony Nunally 


5681 Grande River Rd 


Atlanta, GA 30349 
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Timothy Allen Nunally 


4499 Persian Ct 


Snellville, GA 30039 


 


Timothy Allen Nunally, as Personal Representative for the 


Estate of Carl Alvin Nunally, Sr., deceased 


4499 Persian Ct 


Snellville, GA 30039 


 


Timothy Allen Nunally, as Trustee for the CAN Irrevocable 


Trust 


4499 Persian Ct 


Snellville, GA 30039 


 


 


_______________________________ 


Lauren Browder 


Brock & Scott, PLLC 


 


Columbia, South Carolina
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 
 


IN THE COURT OF COMMON PLEAS 
C/A NO.: 2024-CP-32-01094 


The Bank of New York Mellon, f/k/a The 
Bank of New York as successor in interest 
to JPMorgan Chase Bank, N.A. as Trustee 
for NovaStar Mortgage Funding Trust, 
Series 2004-1, NovaStar Home Equity Loan 
Asset-Backed Certificates, Series 2004-1, 
 


Plaintiff, 
vs. 
 
Timothy Allen Nunally, as Personal 
Representative for the Estate of Carl Alvin 
Nunally, Sr., deceased; Timothy Allen 
Nunally, as Trustee for the CAN Irrevocable 
Trust; Carl Alvin Nunally, Jr.; Mark 
Anthony Nunally; Timothy Allen Nunally, 
 


Defendants. 


SUPPLEMENTAL MEMORANDUM IN 


OPPOSITION TO DEFENDANTS’ 


MOTIONS 


 
Plaintiff, by and through its undersigned counsel, respectfully submits this supplemental 


memorandum in opposition to Defendants Carl Alvin Nunally, Jr., and Mark Anthony Nunally, 


(hereinafter the “Defendants”) motion to set aside default filed July 3, 2025, and motion to dismiss 


filed July 8, 2025, in the above-referenced matter. 


I.  INTRODUCTION AND FACTS 


This action is one for foreclosure of a mortgage on real property located in Lexington 


County, South Carolina.  The subject property is located at 1759 Willow Creek Drive, Columbia, 


South Carolina 29212.  The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on 


March 8, 2024.  The Defendants were properly served with the pleadings via personal service or 


via publication.  The case was referred to The Honorable James O. Spence, as Master in Equity 


for Lexington County, on May 23, 2024.  Following a denial of a prior motion to dismiss, the 


Master in Equity entered a scheduling order on February 12, 2025.  All parties were are of the 


schedule and entry of the scheduling order.  The Defendants failed to answer or otherwise plead 


and, as a result, counsel for the Plaintiff filed an Affidavit of Default on March 24, 2025.  A trial 


on the merits was scheduled for July 10, 2025.  On July 3, 2025, the Defendants filed a motion to 
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set aside default.  On July 8, 2025, the Defendants filed a motion to dismiss pursuant to SCRCP 


Rules 12(b)(1) and 12(b)(6).  The Defendants’ motion further requests sanctions against the 


Plaintiff for “bad faith litigation” and requests attorney’s fees be awarded.  The Plaintiff filed a 


memorandum in opposition to both motions on July 9, 2025.  This memorandum is being 


submitted to supplement the Plaintiff’s prior memoranda to address citations provided by the 


Defendants in their reply brief and issues discussed at the July 10, 2025, hearing on the 


Defendants’ motion in limine which was held in lieu of the scheduled trial based upon the filing 


of the Defendants’ motions.  The Plaintiff’s arguments set forth in its prior memoranda are 


incorporated herein. 


To assist the Court with deciding the pending motions, a brief timeline of events is 


outlined below: 


 


 March 12, 1999 – Deed of the subject property from Dane C. Frost and Terri L. 


Frost to Carl A. Nunally and Frankie L. Nunally recorded in the Lexington County 


Registry in Book 5145 at Page 97. 


 January 30, 2004 – Carl A. Nunally signed the subject Note to Novastar Home 


Mortgage, Inc.  The original principal balance was $121,500.00 with an interest 


rate of 6.990% per annum.  Carl A. Nunally and Frankie L. Nunally signed the 


subject Mortgage to Mortgage Electronic Registration Systems, Inc. as nominee 


for Novastar Home Mortgage, Inc.  Attorney Brian L. Boger, Esquire supervised 


the closing of the loan. 


 February 20, 2004 – The subject Mortgage is recorded in the Lexington County 


Registry in Book 9041 at Page 4. 


 August 20, 2009 – Carl A. Nunally and Frankie L. Nunally entered into a Loan 


Modification Agreement with JPMorgan Chase Bank, N.A. as Trustee for 


NovaStar Mortgage Funding Trust, Series 2004-1, NovaStar Home Equity Loan 


Asset-Backed Certificates, Series 2004-1 whereby the principal balance of the loan 


was modified to $104,168.23 and the interest rate modified to 1.500% per annum. 


 January 13, 2019 – Frankie L. Nunally passed away.  See Lexington County 


Estate Files 2019ES3201345 and 2021ES3202024 in the probate records of 


Lexington County, indicating her heirs/devisees of the subject Property as Carl 
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Alvin Nunally, Sr., Carl Alvin Nunally, Jr., Mark Anthony Nunally, and Timothy 


Allen Nunally. 


 September 4, 2021 – Carl A. Nunally a/k/a Carl A. Nunally, Sr. passed away.  See 


Lexington County Estate File 2022ES3201253 in the probate records of Lexington 


County, indicating his heirs/devisees of the subject Property as Timothy Allen 


Nunally as Trustee of the CAN Irrevocable Trust. 


 July 28, 2023 – Assignment of Mortgage from Mortgage Electronic Registration 


Systems, Inc., as nominee for Novastar Home Mortgage, Inc., its successors and 


assigns into the Plaintiff recorded in the Lexington County Registry in Book 21067 


at Page 4146. 


 September 6, 2023 – Deed of Distribution of the subject Property from the Estate 


of Carl Alvin Nunally, Sr. to Timothy Allen Nunally and Mark Anthony Nunnally 


is recorded in the Lexington County Registry in Book 21073 at Page 1408. 


 September 27, 2023 – Deed of Distribution of the subject Property from the Estate 


of Carl Alvin Nunally, Sr. to Timothy Allen Nunally and Mark Anthony Nunnally 


is re-recorded in the Lexington County Registry in Book 21075 at Page 5539. 


 October 3, 2023 – Corrective Assignment of Mortgage from Mortgage Electronic 


Registration Systems, Inc., as nominee for Novastar Home Mortgage, Inc., its 


successors and assigns into the Plaintiff recorded in the Lexington County Registry 


in Book 21076 at Page 4337.  On its face, this document indicates it is to correct 


the mortgage recording information on the July 28, 2023 Assignment of Mortgage. 


 March 8, 2024 – Plaintiff filed its Complaint seeking declaratory judgment and 


foreclosure.  The declaratory judgment action relates to the notary 


acknowledgment on the mortgage by Brian L. Boger, Esquire.  The Plaintiff’s 


foreclosure cause of action alleges payments due and owning on the loan from and 


after May 1, 2023 have not been paid. 


 


II. DISCUSSION 


1. The Defendants’ failure to abide by the February 12, 2025 scheduling order 


dictates that their untimely motions be deemed abandoned and denied. 
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The February 12, 2025, scheduling order set forth a deadline for filing motions of May 


30, 2025, and states in highlighted text that, “All pending motions not presented for disposition 


are deemed abandoned”.  This language was crafted toward creating an efficient and orderly 


disposition of any issues up to and including the trial on the merits and is explicitly contemplated 


by Rule 16(b), SCRCP.  The language practically applies to all substantive motions that could 


have been filed on or before May 30, 2025.  Motions related to the conduct of the trial itself such 


as motions in limine, motions for directed verdict, etc., which would not have been ripe or pending 


on May 30, 2025 would not be impacted by the scheduling order.  The Defendants’ motions which 


are unrelated to the conduct of trial, were filed over a month after the Court’s May 30, 2025 


deadline had passed (mere days before the scheduled trial).   Each motion could have been brought 


within the timeframe set by the scheduling order.  Therefore, the Defendants’ motions should be 


deemed abandoned based upon the scheduling order’s explicit language.   


South Carolina jurisprudence supports this notion.  In a case handling a similar failure to 


abide by a scheduling order, the Court of Appeals observed the following: “Previously, this Court 


found it is within the trial court's discretion to allow an appropriate sanction when a party fails to 


strictly comply with a scheduling order. Arthur v. Sexton Dental Clinic, 368 S.C. 326, 338, 628 


S.E.2d 894, 900 (Ct.App.2006). Therefore, when noncompliance is undisputed, the question 


becomes whether the trial court abused its discretion in imposing exclusion of a witness as a 


sanction. Id. Though the trial court did not specifically enunciate the Jumper factors, this Court 


found the trial court “considered the requisite factors and made the appropriate inquiry before 


ultimately excluding the challenged witnesses.” Id. at 339, 628 S.E.2d at 901”.  Bryson v. Bryson, 


378 S.C. 502, 507, 662 S.E.2d 611, 614 (Ct.App.2008).  Here, enforcing the clear and 


unambiguous language in the scheduling order would not be a sanction per se and could hardly 


be considered an abuse of discretion.  Therefore, the Plaintiff respectfully requests that the 


Defendants’ motions be deemed abandoned and denied. 


 


2. The Defendants’ arguments regarding securitization and the pooling and 


servicing agreement are both factually and legally inaccurate and have been 


thoroughly rebuffed by courts across the country. 
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The Plaintiff is the real party in interest with standing to bring this action as has been 


alleged in the complaint and explained in detail in Plaintiff’s July 9, 2025 memorandum.  The 


Plaintiff stands ready, willing, and able to prove its standing at trial.  In their motion to dismiss,  


the Defendants theorize that Plaintiff violated the pooling and servicing agreement (“PSA”) for 


the trust by not timely assigning the subject loan into the trust and therefore the transfer to the 


Plaintiff is void under New York trust law.  This theory is both legally and factually inaccurate 


and has been consistently rebuffed by courts across the country.     


In their July 10, 2025 reply brief, Defendants cite Bank of America, N.A. v. Bassman FBT, 


LLC, 212 IL App (2d) 110729, 981 N.E.2d 1 (2012) for the proposition that that “Under New 


York trust law, void acts are nullities that any affected party may challenge”.  Bassman does not 


stand for this proposition. In Bassman, the Appellate Court of Illinois for the Second district took 


up arguments essentially identical to those made by the Defendants in this case and specifically 


found that 1) Illinois rather than New York law controlled interpretations of the mortgages; 2) 


New York law rather than Illinois law controlled interpretation of the New York PSA; 3) the 


mortgagor lacked standing to raise the issue of noncompliance with the PSA regarding when the 


mortgage was assigned to the PSA trust; and 4) that a mortgagor could not enforce the provisions 


in the PSA requiring the servicer to take corrective actions before foreclosure was initiated.  


The Defendants also cite Wells Fargo v. Erobobo, 39 Misc. 3d 1220 (A) (N.Y. Sup. Ct. 2013) 


and Glaski v. Bank of America, 160 Cal.Rptr.3d 449, Cal.App. 5 Dist.  (2013) to support their theory.  The 


Defendants ignore that the trial court decision they cite in Erobobo was later overturned on appeal in Wells 


Fargo v. Erobobo, 127 A.D.3d 1176, 9 N.Y.S.3d 312 (N.Y. Sup. Ct. 2015).   The Defendants also ignore 


the 231 negative citations for Glaski. 


 The United States Bankruptcy Court for the Eastern District of Virginia, Norfolk Division 


cogently analyzed Bassman, Erobobo, Glaski, and numerous other authorities on this issue in a 


2016 case that wholly rejected the securitization theory posited by the Defendants: 


 


There is limited authority that adopts an alternate view of New York trust law. A 
New York state trial court determined that a borrower may assert that an assignment 
to a securitization trust is void for failure to comply with the terms of a pooling and 
servicing agreement because “under New York Trust Law, every sale, conveyance 
or other act of the trustee in contravention of the trust is void.” Wells Fargo Bank 


v. Erobobo, No. 31648/2009, 39 Misc.3d 1220(A), 2013 WL 1831799, at *8 
(N.Y.Sup.Ct. Apr. 29, 2013), rev'd, 127 A.D.3d 1176, 9 N.Y.S.3d 312 (2015), leave 
to appeal dismissed, 25 N.Y.3d 1221, 16 N.Y.S.3d 514, 37 N.E.3d 1158 (2015). 
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However, the Erobobo court's application of New York trust law was specifically 
rejected by the Second Circuit in Rajamin, 757 F.3d at 90, and the trial court's 
decision was later reversed by a state appellate court in Wells Fargo Bank. v. 


Erobobo, 127 A.D.3d 1176, 9 N.Y.S.3d 312, leave to appeal dismissed, 25 N.Y.3d 
1221, 16 N.Y.S.3d 514, 37 N.E.3d 1158 (2015). The few courts that adopted a 
similar interpretation of New York trust law did so in reliance on Erobobo, prior to 
both the Rajamin decision and the state appellate court's reversal of the trial court. 
See, e.g., Saldivar v. JPMorgan Chase Bank (In re Saldivar ), Adv. No. 12–01010, 
2013 WL 2452699, at *4 (Bankr.S.D.Tex. June 5, 2013); Glaski v. Bank of Am., 
218 Cal.App.4th 1079, 160 Cal.Rptr.3d 449, 463 (2013). Accordingly, the Court 
declines to follow the interpretation of New York law adopted by the trial court in 
Erobobo. 
In support of her argument that she may enforce the PSA to challenge the 
underlying assignment as void, the Plaintiff looks to the Vermont Supreme Court's 
decision in Dernier v. Mortgage Network, Inc., 195 Vt. 113, 87 A.3d 465 (2013). 
Second Brief at 2. The Plaintiff relies on the court's statement that the homeowners 
would have standing to “assert their claims based on violations of the [pooling and 
servicing agreement] only if those violations rendered the assignment to defendant 
absolutely invalid for breach of the [pooling and servicing agreement] provisions.” 
See id. (quoting Dernier, 87 A.3d at 473). However, the Plaintiff has separated the 
first step in the court's analysis from its final holding. After framing the scope of its 
inquiry, the court then analyzed whether, under New York law, the alleged 
violations of the pooling and servicing agreement rendered the mortgage 
assignment to the trust void or voidable. Dernier, 87 A.3d at 473. Ultimately, the 
court adopted the majority position that the homeowners lacked standing because 
such violations render the assignments merely voidable. Id. at 475. In Rajamin, the 
Second Circuit specifically acknowledged the Dernier court's interpretation of New 
York law as representative of the majority interpretation of New York trust law 
adopted in other jurisdictions. See Rajamin, 757 F.3d at 90 (quoting Dernier, 87 
A.3d at 474) (“[M]ost courts in other jurisdictions ... have interpreted New York 
law to mean that 'a transfer into a trust that violates the terms of a PSA is voidable 
rather than void.' ”). Thus, the Dernier decision provides no support for the outcome 
the Plaintiff seeks. 
In the Affidavit, the Plaintiff cites an Illinois Appellate Court decision in Bank of 


America v. Bassman FBT, L.L.C., 366 Ill.Dec. 936, 981 N.E.2d 1, as modified on 
denial of reh'g (Ill.App.Ct.2012) also for the proposition that she may enforce the 
PSA to challenge the underlying assignment of the Deed of Trust as void. See 
Affidavit ¶ 8.23 However, in an analysis mirroring that of the Dernier court, the 
Bassman court first acknowledged that a borrower's standing to challenge the 
validity of an assignment under this theory turns on whether noncompliance with a 
pooling and servicing agreement rendered the assignment void or voidable. 
Bassman, 981 N.E.2d at 8. The court concluded that, under New York law, 
assignments in contravention of a pooling and servicing agreement are merely 
voidable, not void, such that the borrowers lacked standing to raise the issue. Id. at 
9–10. Accordingly, Bassman also lends no support to the Plaintiff's argument that 
she has standing to enforce the PSA on this theory. 
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The Plaintiff also references an unpublished Michigan circuit court decision in 
HSBC Bank USA v. Young, 11–000693–AV (Mich.Cir. Ct. Oct. 26, 2012) 
(unpublished decision) for the proposition that a homeowner has standing to 
enforce PSA violations to challenge the assignment of a mortgage and note. Second 
Brief at 2. However, the circuit court's decision was reversed by the Michigan Court 
of Appeals because the plaintiff lacked standing to challenge the assignment under 
Michigan law. HSBC Bank USA v. Young, No. 313212, 2014 WL 3529418, at *3–
4 (Mich.Ct.App. July 15, 2014), appeal denied, 497 Mich. 972, 859 N.W.2d 513 
(2015). Accordingly, the Michigan circuit court decision, which is based upon an 
ultimately rejected interpretation of Michigan law, provides no basis for the 
Plaintiff's standing to enforce the terms of the PSA to challenge the assignment of 
the Deed of Trust as void in this matter. 
Therefore, the Court finds that the Second Circuit's application of New York law 
in Rajamin is both persuasive and applicable in the instant case. The Court holds 
that violations of a pooling and servicing agreement merely render an assignment 
to a securitization trust voidable either by a party or an intended beneficiary as a 
matter of New York law. As discussed above, the Plaintiff is not a party to the PSA 
or established that she is an intended third-party beneficiary of the agreement. 
Accordingly, the Court concludes that the Plaintiff lacks standing to maintain Count 
II on the basis that noncompliance with the PSA renders the underlying assignment 
of the Deed of Trust invalid. 


 


In Re Stanworth, 543 B.R. 760, 777-778.  


In 2016, the California Court of Appeals upheld a portion of the ruling in Glaski; however, 


the Court did not opine as to whether an assignment made after a trust closing date is void or 


voidable under New York Trust law.  Yvanova v. New Century Mortgage Corp. 62 Cal.4th 919, 365 


P.3d 845 (2016).  Yvanova is a case with 84 negative citations.  In one of those negative citations, Meixner 


v. Wells Fargo Bank, N.A., 2016 WL 2377262, the US District Court for the Eastern District of California 


noted: 


 
This Court has previously found that Glaski is “an outlier and not widely accepted law.” 
Gutierrez v. Bank of Am., N.A., No. 2:14-CV-01246-TLN-AC, 2015 WL 925703, at *5 
(E.D. Cal. Mar. 3, 2015).; See also Pratap v. Wells Fargo Bank, N.A., No. 12–cv–06379–
MEJ, 2014 WL 3884413, at *5 n. 4 (N.D. Cal. Aug. 7, 2014); Snell v. Deutsche Bank Nat. 


Trust Co., No. 2:13– cv–02178–MCE, 2014 WL 325147, at *4 (E.D. Cal. Jan. 29, 2014); 
Surbramani v. Wells Fargo Bank N.A., No. C 13–1605 SC, 2013 WL 5913789, at *3 (N.D. 
Cal. Oct. 31, 2013); Newman v. Bank of New York Mellon, No. 1:12–CV–1629 AWI, 2013 
WL 5603316, at *3 (E.D. Cal. Oct. 11, 2013); Diunugala v. JP Morgan Chase Bank, N.A., 
No. 12CV2106–WQH–NLS, 2013 WL 5568737, at *8 (S.D. Cal. Oct. 3, 2013). Therefore, 
because Yvanova does not express an opinion as to whether a post-closing date transfer is 
void or voidable, the Court chooses to follow the Ninth Circuit's ruling in Morgan and 
finds that “an act in violation of a trust is voidable—not void—under New York law,” and, 
thus, the Plaintiff lacks standing. Morgan, No. 14–55203, at *2; see also Rajamin v. 


Deutsche Bank Nat. Trust Co., 757 F.3d 79, 87–90 (2d Cir. 2014) (finding that generally 
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New York authority finds that “any failure to comply with the terms” of the pooling 
servicing agreements does not render the “acquisition of plaintiffs' loans and mortgages 
void” because “[u]nder New York law, unauthorized acts by trustees are generally subject 
to ratification by the trust beneficiaries”). Accordingly, the Court concludes that Plaintiff 
does not have standing to bring a wrongful foreclosure claim based on a defective violation 
of his trust pursuant to New York law against Defendants. 


 


South Carolina courts have followed suit when theories similar to the Defendants’ have 


arisen.  In Scheider v. Deutsche Bank National Trust Company, 572 Fed.Appx. 185 (4th Cir. 2014), the 


United States District Court for the District of South Carolina squarely rejected a theory similar to the 


Defendants.  The United States Court of Appeals, Fourth Circuit upheld the District Court reasoning in an 


unpublished opinion: 


The Scheiders argue primarily that the assignment of their mortgage five years after 
the trust's closing date violated the terms of the PSA and is thus void. As a result, 
they contend, Deutsche Bank does not properly own their mortgage and is unable 
to enforce it. 
But we need not evaluate the impact of the PSA. Under South Carolina law and the 
terms of the instruments themselves, Deutsche Bank holds both the note and the 
mortgage. As a result, once the Scheiders defaulted on their mortgage, the bank was 
entitled to enforce those instruments. We need go no further in affirming the district 
court's judgment. 
 


Id. at 188-189.  The South Carolina Court of Appeals and United States Bankruptcy Court for the 


District of South Carolina have also shot down PSA theories in unpublished opinions.  See US 


Bank Nat.Ass’n v. Johnson, 2012 WL 10864163.  See also In re Kain, 2012 WL 1098465.  Put 


mildly, the overwhelming authority flatly rejects the Defendants’ securitization/PSA theory. 


Furthermore, the Defendants assertions of violations of the PSA in the transfer of the 


subject Note and Mortgage to the Plaintiff are false as is demonstrated by the Plaintiff’s 


possession of the properly endorsed Note.  The Defendants citation to the filing of the assignments 


and provisions of the PSA does not demonstrate any violation of the PSA.  Rather, the Defendants 


lack any knowledge whatsoever as to whether the subject Note and Mortgage were transferred to 


the Plaintiff as they are not parties to the Note and Mortgage.  The Court should reject the legally 


and factually deficient theory posited by the Defendants and deny their motion to dismiss. 
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III. CONCLUSION 


 For the reasons set forth above and in their original memoranda, the Plaintiff respectfully 


requests that the Defendants’ motions to set aside default and to dismiss be denied.   


 


Respectfully submitted, 
 


 
  
s/ Chad W. Burgess 
SC Bar #: 72520 
3800 Fernandina Road, Suite 110 
Columbia, SC  29210 
Phone 803-454-3540 
Attorney for Plaintiff 
Chad.Burgess@brockandscott.com 
 
 
Columbia, SC 
Date: July 25, 2025 
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