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B&S No.: 23-28438 


STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 


 


C/A NO.: 2024-CP-32-01094 


The Bank of New York Mellon, f/k/a The Bank of 


New York as successor in interest to JPMorgan 


Chase Bank, N.A. as Trustee for NovaStar Mortgage 


Funding Trust, Series 2004-1, NovaStar Home 


Equity Loan Asset-Backed Certificates, Series 2004-


1, 


 


Plaintiff, 


vs. 


 


Timothy Allen Nunally, as Personal Representative 


for the Estate of Carl Alvin Nunally, Sr., deceased; 


Timothy Allen Nunally, as Trustee for the CAN 


Irrevocable Trust; Carl Alvin Nunally, Jr.; Mark 


Anthony Nunally; Timothy Allen Nunally, 


 


                                Defendant(s). 


ORDER OF REFERENCE 


(Action for Foreclosure) 


 


Upon motion of the undersigned attorney for Plaintiff, it appears that this case is a foreclosure 


action; and pursuant to Rule 53(b) South Carolina Rules of Civil Procedure, that this is a proper matter to 


refer to The Honorable James O. Spence as Master In Equity for Lexington County. 


Now therefore, IT IS ORDERED that the above entitled cause be is hereby, referred to The 


Honorable James O. Spence as Master In Equity for Lexington County for a final foreclosure hearing to be 


held, wherein the Master In Equity will make appropriate findings of fact and conclusions of law with 


authority to dispose of any and all issues and enter a final judgment in the cause, without further order of 


court, to order a judicial sale on any day, not just a regular judicial sales day and to hear any issues and 


make any orders after sale or judgment, including but not limited to, issues involving surplus funds pursuant 


to Rule 71(c) SCRCP, Petitions or Motions relating to Writ of Assistance or any other actions as to  


possession removal of property, and issues pursuant to appraisal proceedings under S.C. Code Ann. Section 


29-3-680, et seq. (1976, as amended). 


Any appeal from the final judgment in this cause shall be to the South Carolina Court of Appeals.  


Electronic Signature Page to Follow 


 


WE SO MOVE: 


 


/s/Mary Winter Clark Dawson  


SC Bar No. 101714 


Attorney for the Plaintiff 


3800 Fernandina Road, Suite 110  


Columbia, SC 29210 


Clark.Dawson@brockandscott.com   


 


  


 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2024 M


ay 23 2:48 P
M


 - LE
X


IN
G


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
3201094


R. 13







Lexington Common Pleas


Case Caption: The Bank Of New York Mellon, F/K/A The Bank Of New York As ,
plaintiff, et al VS   Timothy Allen Nunally Prs , defendant, et al


Case Number: 2024CP3201094


Type: Order/Referred to Master or Special Referee


So Ordered


Mona Huggins, Deputy Clerk of Court for Lisa
Comer, Clerk of Court


Electronically signed on 2024-05-23 14:48:07     page 2 of 2


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2024 M


ay 23 2:48 P
M


 - LE
X


IN
G


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
3201094


R. 14







Case No.  2024-CP-32-01094 Page 1 of 2 23-28438 


 


STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTON 


 


The Bank of New York Mellon, f/k/a The Bank 


of New York as successor in interest to 


JPMorgan Chase Bank, N.A. as Trustee for 


NovaStar Mortgage Funding Trust, Series 2004-


1, NovaStar Home Equity Loan Asset-Backed 


Certificates, Series 2004-1, 


                                                          Plaintiff, 


vs. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen Nunally, 


as Trustee for the CAN Irrevocable Trust; Carl 


Alvin Nunally, Jr.; Mark Anthony Nunally; 


Timothy Allen Nunally, 


                                                          Defendants. 


IN THE COURT OF COMMON PLEAS  


 


CASE NO.  2024-CP-32-01094 


 


 


ORDER FOR SERVICE BY 


PUBLICATION 


 


WHEREAS the attorney for Plaintiff moves this court for an order authorizing service by 


publication upon Defendants, Timothy Allen Nunally, as Trustee for the CAN Irrevocable Trust, 


Timothy Allen Nunally, as Personal Representative for the Estate of Carl Alvin Nunally, Sr., 


deceased, Timothy Allen Nunally, and Mark Anthony Nunally. Upon review, this Court 


determines: (1) that a cause of action does exist and is pending against the aforementioned 


Defendants; (2) that said Defendants are proper parties to the action by virtue of a lien or interest 


in real property in South Carolina to which the action is related; and (3) that said Defendants 


cannot, after due diligence, be found within the State of South Carolina.  


 NOW, THEREFORE, ON MOTION of the attorney for the Plaintiff, 


IT IS ORDERED that the Summons in the above-entitled action, together with the Notice 


of Filing the Complaint, be served upon Defendants, Timothy Allen Nunally, as Trustee for the 


CAN Irrevocable Trust, Timothy Allen Nunally, as Personal Representative for the Estate of Carl 


Alvin Nunally, Sr., deceased, Timothy Allen Nunally, and Mark Anthony Nunally, by publication 


of the same in a weekly newspaper of general circulation published in the County of Lexington, 


South Carolina, once a week for three (3) consecutive weeks. I find the Lexington County 


Chronicle is the newspaper most likely to give notice to the Defendants sufficiently. 


IT IS FURTHER ORDERED that in the event the Plaintiff amends its Complaint pursuant 
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Case No.  2024-CP-32-01094 Page 2 of 2 23-28438 


 


to Rule 15, South Carolina Rules of Civil Procedure, and the above-referenced Defendants have 


not made a formal appearance in this case at that time, then service of said amended pleadings is 


authorized pursuant to this order in the manner described above. 


 


COC / JUDGE’S SIGNATURE PAGE TO FOLLOW 
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Lexington Common Pleas


Case Caption: The Bank Of New York Mellon, F/K/A The Bank Of New York As ,
plaintiff, et al VS   Timothy Allen Nunally Prs , defendant, et al


Case Number: 2024CP3201094


Type: Order/Publication


So Ordered


Mona Huggins, Deputy Clerk of Court for Lisa
Comer, Clerk of Court


Electronically signed on 2024-07-03 10:17:14     page 3 of 3
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STATE OF SOUTH CAROLINA
CO{.INTY OF LEXINGTON


The BankofNewYork Mellon, f/k/a The Bank
of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-I, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-L,


Plaintiff,


vs.


Timothy Allen Nunally, as Personal


Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,


IN THE COURT OF COMMON PLEAS
C/A NO. : 2024-CP -32-0 I 094


ORDER DEI.{I'ING DEFENDANT' S


MOTIONS


mr
mo
{l7oz
5
rr
.Tt


r
mg
I


N)
O
N)
(Jr
-n
o
C'


N)
s?


O


I


t-
mx
z
C){oz
I


oo


oz
.U
r
m
a
I


o
U)
m
+tNO
N)Ao
T(,
No
o(o
A


Defendants.


Hearing Date: January 28,2025
Appearances: Chad W. Burgess, Esquire for Plaintiff; Timothy Allen Nunally, Mark Anthony
Nunally, Defendants (seltrepresented).
Court Reporter: Nadine Garrett, Creel Court Reporting


TIIIS MATTER came before me on two motions frled by Defendants Carl Alvin Nunally,


Jr., Mark Anthony Nunally, and Timothy Allen Nunally (hereinafter the "Defendants"). The


Defendants' motion to dismiss for lack of personal jurisdiction was filed JuJy 17, 2024. The


Defendants' second motion, titled "motion for judicial notice of will and common law resident


trust" was filed December 5,2024.


After careful review of the pleadings and subsequent filings made in this action, any


memoranda, arguments, and testimony presented by the parties, the applicable rules of civil


procedure and case law conceming those rules, I find that


Page 1 of4
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First addressing the Defendants' motion related to judicial notice, "[a] Court can take


judicial notice of its own records, files and proceedings for all proper purposes including facts


established in its records." Freeman v. McBee, 280 S.C. 490,494,318 S.E.2d 325,327 (Ct'App'


1984). At the hearing, public records were discussed, including a mortgage recorded in Lexington


County that is not the mortgage that is the subject of this action. To the extent that judicial notice


needs to be taken regarding public records in the future, that issue may be taken up at that time.


As there appear to be no records or events that presently require judicial notice to address a


substantive issue in this civil action, takin judicial notice does not appear to be necessary at this


time.


Addressing the Defendants' motion to dismiss for lack of personal jurisdiction, an order


for service by publication may be issued in certain circumstances pursuant to S.C. Code Ann. $


15-9-710 when an affidavit is submitted satisfactory to the issuing officer. Where a defendant on


whom service by publication is sought is a resident of the South Carolina, service by publication


may be issued if, after a diligent search, the defendant cannot be found. S.C. Code Ann. $ 15-9-


710 (3). Where the defendant is not a resident of South Carolina, service by publication may be


issued if the defendant owns property therein and the court has jurisdiction of the subject of the


action. "When the issuing of{icer is satisfied by the affidavit, his decision to order service by


publication is final absent fraud or collusion." Wachovia Bank of South Carolina v. Player,34l


5.C.424,429,535 S.E. 128, 130 (2000). CitingYarboroughv. Collins,293 S.C.290,360 S.E.2d


300 (1987); Ingle v. Whitlock,282 5.C.391, 318 S.E.2d 367 0980; Gibson v. Everett,4l S.C.


22,1.9 S.E. 286 (189a); Yates v. Gridley,16 S.C. 496 (1882).


Plaintiff argues service was proper on the Defendants. Plaintiff asserts that, Despite due


diligence, service of process was unsuccessful Defendants Mark Anthony Nunally and Timothy
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-


Allen Nunally. As a result, Plaintiff sought an Order for service by publication on Idy 2,2024.


Plaintiffs request for service by publication was accompanied by supporting affidavits and


evidence filed of record. An Order for Service by Publication was frled July 3,2024. Pursuant to


the Order, copies of the Complaint were sent to the Defendants Mark Anthony Nunally and


Timothy Allen Nunally at their last known address and publication of the summons and notice of


filing of the complaint occurred in the Lexington County Chronical & The Dispatch-News on July


18,2024, J:uly 25,2A24, and August 1,2024. Defendant Carl Alvin Nunally, Jr. was included in


the Defendants' challenge to service by publication even though he was personally served and not


served via publicationl. I find that service upon the Defendants was proper through service by


publication or personal service in compliance with the South Carolina Rules of Civil Procedure.


In light of the foregoing, the Defendants' respective motions should be denied.


NOW, TIIEREFORE,IT IS, HEREBY, ORDERED, ADJUDGED AND DECREED


that the Defendants' motion to dismiss filed July 17 ,2024 and motion titled "motion for judicial


notice of will and common law resident trusf' are denied.


AND IT IS SO ORDERED.


urrDGE's STGNATURE PAGE TO FOLLOWI


l See Affidavit of Service on Carl Alvin Nunally, Jr. filed April 29, 2024, evidencing personal service upon said


defendant on March L6,2024.
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Case Caption:


Case Number:


Type:


Lexington Common Pleas


The Bank Of New York Mellon,FlK/A The Bank Of New York As ,


plaintiff, et al VS Timothy Allen Nunally Prs , defendant, et al


2024CP320t094


Master/Order/Other


AND IT IS SO ORDERED.


S/JUDGE JAMES O. SPENCE-3068


Electronically signed on 2025-02-12 08:41 :39 page 4 ol 4
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TRIAL SCHEDULING ORDER


CASE: The Bank of New York Mellon, f /klaThe Bank of New York as successor in interest to JPMorgan


Chase Bank, N.A. as Trustee v. Timothy Allen Nunally, et al.


ORDER OF REFERENCE Mav 23.2024


Type of Gase: Foreclosure


ATTORNEYS/PARTIES PRESENT (at status conference):


Chad W. Burqess (P) Timothy Allen Nunally and Mark Anthonv Nunallv (D)


GONFLICT NOTICE: I worked for Dooley Law Firm for 20+ years. Attorney Randy Davis of
(Davis/Frawley) represented my parent(s) in real estate and related probate matters and upon


information and belief, may represent my mother (K. Spence) in a personal injury action against
Target. Please review with your clients any possible conflicts. I ask that you discuss any
possible conflict with (1) attorneys (2) parties (3) witnesses that need to be brought to


everyone's attention by letter to court and parties prior to moving forward in this case.


SRU SELF REPRESENTED LITIGANT NOTICE. Please note that while a person can


represent themselves in a court action, a person is prohibited from representing a corporation or


other business entity and from testifying on behalf of any other person or entity through a power


of attorney.


You are bound by the same rules of Law, Procedure, Evidence and Civility that a lawyer
is.


Please be advised that all parties, the Plaintiff and Defendants, are responsible for checking the
status of their case and obtaining a copy or copies of any filed COURT ORDER.


Parties can obtain copies by either (1) coming to the CLERK OF COURT RECORD room and
searching and obtaining copies of COURT ORDER (s). (2) Searching on line.


I am not certain that the Clerk of Court sends out Court Orders to Non-Lawyers; please verify.


The MIE Office is a judicial office; MIE Office is not tasked with duty of mailing out filed Orders.
We are not staffed, trained or budgeted to do so.


Each party is responsible for (1) filing and (2) serving pleadings or discovery request as set forth
in the South Carolina Code of Procedure.


The South Carolina Judicial Department Website has several relevant SELF-HELP links:


1. GENERAL PUBLIC TAB 2. Welcome to SC COURTS- A list of things Court Staff can and
cannot do. 3. FAQ SECTION REVIEW (a)General Questions (b) Circuit Court (c) Master-in-
Equity Court. 4. Your Day in Circuit Court Self-Help Video.
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You can find additional information on the Lexington County Master-in-Equity web page.


@:
1. Based upon the denial of the motion to dismiss, Defendants Timothy Allen Nunally, Carl Allen


Nunally, Jr., and Mark Anthony Nunally shall file their answer in the time specified by Rule 12(a)


of the South Carolina Rules of Civil Procedure.


2. Discovery completed on or before April 4. 2025.


3. All motions filed on or before Mav 30. 2025.


Note: prior to e-filing a Motion to Compel, the moving party must set a phone
conference with the court and opposing counsel.


4. Any outstanding motions to be heard June 3. 2025 at 3:00 p.m. (*in person see note below)


Courtroom 2-A. Moving Party to provide court reporter. Court Reporter subject to Rule 607
requirement of March 15, 2023 order.


5. Mediation held -@
6. Trial set for Julv 10, 2025 at 10:00 a.m. (*in person see note below) in courtroom 2-A of the


Lexington County Judiciat Center - Plaintiff to provide court reporter.


*Pursuant to South Carolina Supreme Court Administrative Order 2022-02-L7-02, protective masks are


no longer required in county courthouses; however, any person who is at risk or concerned about the


dangers of COVID-19 may continue to wear a mask inside any courthouse, subject to a request from
judges, courthouse staff, or law enforcement to briefly remove that mask during the presentation of a


case or when necessary for security or identification purposes.


Additionally, please advise the Plaintiffs Attorneys office (by email


Chad.Burgess@Brockandscott.com or phone (803) 606-6636 or the Court (803-785-8291) within 24


hours of the scheduted hearing date and time referenced above, so that Court personnel can be


alerted regarding your attendance. This Court also recommends and highly encourages you to send an


emailto the Plaintiff's attorney, Chad Burgess (Chad.Burgess@BrockandScott.com)to provide your


contact information (email address and best phone number) to the Plaintiff's attorney so that you can


be notified, as soon as possible, if this hearing is canceled for any reason.


7. Prior to hearing or trial, please contact the Equity Court 5-10 days prior to the trial
concerning use of monitors for trial presentation(s).
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8. Attorneys to meet at 9:00 a.m. for pre-trial conference and attorneys shall present
court with following signed stipulations:


(a) Disputed factual issues to be decided by Court (b) Respective legal claimsldefenses


with applicable authority (c) names of witnesses (d) Exhibits to be marked, stipulated or
grounds for objections.


(b) Please do not approach the bench after or during hearing or trial without requesting
permission to do so. lf you do approach it should be with opposing counsel and to


discussonly legal matters, not social or personal exchanges. As everyone knows


contested motions and trials are serious matters and often emotionally charged. We all,


Bench and Bar, need to be alert so that we do not create situations that indicate the


appearance of impropriety.


(c) We will recess 15 minutes after trial and then reconvene to discuss Order drafting


procedures.


(d) Counsel(s) will file Consent Order setting proposed Order submission date.


(e) Proposed Order shall be in the format discussed post-trial'


(f)Your proposed Orders should be the same:(i) Statement of Case and ruling (ii)


stipulated facts (iii)disputed facts, (iv) legal issues (v)Legal conclusions so that I can
review them side by side on computer, cutting and pasting where necessary to draft an


Order that more accurately (and hopefully, timely) represents the arguments of both
parties.


(g) I further note that there are several Order Writing Tip articles both on the MIE website
and contained in various yearly MIE Bench-Bar seminars. You can find the articles in the
topical index.


g. While WORD has a grammar and spell- check function, legal writing speakers uniformly urge
concise writing. Attorney Bill Latham kindly shared the following article about a legal editing
program that was contained in a 2014 Richland Bar Newsletter. lf interested, you might contact
Mr. Latham. About the WORD RAKE PROOF READER PROGRAM.


10, SHEPARDIZE CASES AND ENSURE CORRECT CITATIONS.


Lisa Smith-Butler, Associate Dean for lnformation and Technology at Charleston Schoolof Law


notes that there are a number of services available:


"l'm familiar with the Lexis auto cite service


@ https:1/web.lexis.com/helo/research/qh checkacitation.asp but it is fee based as is Westlaw's


West Check which is available


@ http://lscontent.westlaw.com/images/banner/survivalquide/pdfO8/0Businowestcheck.odf. They


might try the Bluebook Citation Machine @ http://www.citationmachine.neUbluebook-law-


reviewicite-a-book. I don't know anything about it but it is worth a look and appears to be free.
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As to shepardizing, I think Lexis' Shepard's or Westlaw's Keycite are the most thorough. You
could try the citations feature on Google Scholar @ https:/lscholar.qooqle.com/ for a more
limited citation function. South Carolina bar members also have access through their bar
membership to Fastcase, an online legal research tool, which has a Bad Law Bot which does a


partial u pdati n g. See http ://www.fastcase. com/faol.


I would think that they could get an lnternet connection by visiting any public library in their area.
lf they are in Charleston, they can walk in and use our library. We have 3 Lexis terminals


w/Shepard's access for practicing attorneys but you have to walk in our building to use. I would
think USC's laW library in Columbia would also provide either print or electronic access to
Shepard's."


IT IS SO ORDERED


James O. Spence, Master In Equity


Signature page to follow


Effective O3lL5l2O23 Lex. Co. MIE
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Case Caption:


Case Number:


Type:


Lexington Common Pleas


The Bank Of New York Mellon, F/K/A The Bank Of New York As ,
plaintiff, et al VS Timothy Allen Nunally Prs , defendant, et al


2024CP3201094


Order/Scheduling Order


AND IT IS SO ORDERED.


S/JUDGE JAMES O. SPENCE-3068


Electronically signed on 2025-02-12 08:43:48 page 5 of 5
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FORM 4 


 


STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


IN THE COMMON PLEAS COURT 


JUDGMENT IN A CIVIL CASE 


 


CASE NO. 2024-CP-32-01094 


  


The Bank of New York Mellon, f/k/a The Bank of 


New York as successor in interest to JPMorgan 


Chase Bank, N.A. as Trustee for NovaStar Mortgage 


Funding Trust, Series 2004-1, NovaStar Home 


Equity Loan Asset-Backed Certificates, Series 2004-


1 


PLAINTIFF(S) 


Timothy Allen Nunally, as Personal Representative 


for the Estate of Carl Alvin Nunally, Sr., deceased; 


Timothy Allen Nunally, as Trustee for the CAN 


Irrevocable Trust; Carl Alvin Nunally, Jr.; Mark 


Anthony Nunally; Timothy Allen Nunally 


DEFENDANT(S) 


Submitted by: 


Brock & Scott, PLLC 


Attorney for :  Plaintiff          Defendant 


or 


 Self-Represented Litigant 


 
Westpark Center 


3800 Fernandina Road, Suite 110  


Columbia, SC 29210 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered. 
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  Other       


  STAYED DUE TO BANKRUPTCY 
 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE 


BOX): 


   Affirmed;   Reversed;   Remanded;   Other           


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY 


OF THE CIRCUIT COURT RULING IN THIS APPEAL.  
IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of 


Judgment by the Court: This Matter came before me on July 10, 2025 on the Defendants’ Motion in 


Limine to exclude the testimony of Brian Boger.  After careful consideration, the Defendants’ Motion is 


respectfully denied. 


 
 


ORDER INFORMATION 


This order  ends  does not end the case. 


Additional Information for the 


Clerk :  
 


 


INFORMATION FOR THE JUDGMENT INDEX 


Complete this section below when the judgment affects title to real or personal property or if any 


amount should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes 


below. 


Judgment in Favor of 


(List name(s) below)  


Judgment Against 


(List name(s) below) 


Judgment Amount To be Enrolled 


(List amount(s) below) 
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SCRCP Form 4C (02/2017) Page 2 of 3 B&S File No.:  23-28438 FC01 


N/A N/A N/A 


If applicable, describe the property, including tax map information and address, referenced in the order:  


All that certain piece, parcel or lot of land, with the improvements thereon, situate, lying and being in 


the County of Lexington, State of South Carolina, the same being shown and designated as Lot No. 283, 


Block W, on a plat of Murraywood II by Heaner Engineering Co., dated October 27, 1972, revised July 


1, 1975, and recorded in the Office of the ROD for Lexington County in Plat Book 139-G at Page 23. 


Also being shown on a plat prepared for Dane C. Frost and Terri L. Frost by Belter & Associates, Inc., 


dated June 14, 1993, and recorded in Plat Book 262 at Page 70.  Reference being made to said latter plat 


which is incorporated herein for a more complete and accurate description; all measurements being a 


little more or less.  


 


This being the same property conveyed to Carl A. Nunally and Frankie L. Nunally by deed of Dane C. 


Frost and Terri L. Frost dated August 8, 1994, and recorded March 12, 1999, in Book 5145 at Page 97 


in the Office of the Register of Deeds for Lexington County, South Carolina. Thereafter, Frankie L. 


Nunally passed away on January 14, 2019, leaving the subject property to her heirs Carl Alvin Nunally, 


Sr., Carl Alvin Nunally, Jr., Mark Anthony Nunally, and Timothy Allen Nunally, as is more fully 


preserved in Probate File No. 2019-ES-32-01345 in said Records. Subsequently, Carl A. Nunally passed 


away on September 4, 2021, leaving the subject property to his devisee, Timothy Allen Nunally, as 


Trustee of the CAN Irrevocable Trust, as is more fully preserved in Probate File No. 2022-ES-32-01253.  


See also the Deed of Distribution dated May 30, 2023, and recorded September 6, 2023, in Book 21073 


at Page 1408 and re-recorded September 27, 2023, in Book 21075 at Page 5539 in said Records. 


 
 


The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this form 
may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional 


taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title 


abstractors and researchers should refer to the official court order for judgment details.  E-Filing Note: In E-Filing counties, the 


Court will electronically sign this form using a separate electronic signature page. 


  
 


 


    


Circuit Court Judge  Judge Code  Date 


 


 


For Clerk of Court Office Use Only 
 


 


This judgment was entered on the ____ day of ________, 2025 and a copy mailed first class or 


placed in the appropriate attorney’s box on this ____ day of ________, 2025 to attorneys of record or  


to parties (when appearing pro se) as follows: 
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SCRCP Form 4C (02/2017) Page 3 of 3 B&S File No.:  23-28438 FC01 


Chad W. Burgess, Esquire 


Brock & Scott, PLLC 


3800 Fernandina Road, Suite 110  


Columbia, SC 29210 


 


Carl Alvin Nunally, Jr., pro se 


51173 Central Village Rd, Apt 301 


Chesterfield, MI 48047 


 


Mark Anthony Nunally, pro se 


5681 Grande River Rd 


Atlanta, GA 30349 


 


Timothy Allen Nunally, pro se 


4499 Persian Ct 


Snellville, GA 30039 


 


 ATTORNEY(S) FOR THE DEFENDANT(S) 


 
 


ATTORNEY(S) FOR THE PLAINTIFF(S)  CLERK OF COURT  


 


Court Reporter: Sallye D. Nelson, Southern Reporting, Inc. (803-749-8100). 
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the 


clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to parties 


who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 


 
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 


PAGE 1. 


 


This action came to trial or hearing before the court. The issues have been tried or heard and a decision 


rendered. 
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Lexington Common Pleas


Case Caption: The Bank Of New York Mellon, F/K/A The Bank Of New York As ,
plaintiff, et al VS   Timothy Allen Nunally Prs , defendant, et al


Case Number: 2024CP3201094


Type: Master/Order/Form 4


AND IT IS SO ORDERED.


S/JUDGE JAMES O. SPENCE-3068


Electronically signed on 2025-07-24 14:36:04     page 12 of 12
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STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 


C/A NO.: 2024-CP-32-01094 


 


The Bank of New York Mellon, f/k/a The Bank 


of New York as successor in interest to 


JPMorgan Chase Bank, N.A. as Trustee for 


NovaStar Mortgage Funding Trust, Series 


2004-1, NovaStar Home Equity Loan Asset-


Backed Certificates, Series 2004-1, 


 


Plaintiff, 


 


vs. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen 


Nunally, as Trustee for the CAN Irrevocable 


Trust; Carl Alvin Nunally, Jr.; Mark Anthony 


Nunally; Timothy Allen Nunally, 


 


Defendants. 


ORDER DENYING DEFENDANT’S 
MOTIONS 


 


 


Hearing Date: August 27, 2025 


Appearances:  Chad W. Burgess, Esquire for Plaintiff; Timothy Allen Nunally, Mark Anthony 


Nunally, Defendants (self-represented). 


Court Reporter: Breanna Sharpet, Southern Reporting 


 


SUMMARY 


The parties argued Defendants’ July 3, 2025, Motion to Set Aside Default and July 8th, 


2025 Motion to Dismiss. After careful review of the pleadings and later filings made in this action, 


any memoranda, arguments, and testimony presented by the parties, the applicable rules of civil 


procedure and case law about those rules, I make these findings of fact and conclusions of law.  


INTRODUCTION AND FINDINGS OF FACTS 


This action is one for foreclosure of a mortgage on real property in Lexington County, 


South Carolina.  The property is at 1759 Willow Creek Drive, Columbia, South Carolina 29212.  


The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on March 8, 2024.  The 
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Defendants were properly served with the pleadings via personal service or via publication.  The 


case was referred to the Master in Equity for Lexington County, on May 23, 2024.  Following a 


denial of a past motion to dismiss, a scheduling order was entered on February 12, 2025.  All 


parties were aware of the schedule and entry of the scheduling order.  Counsel for the Plaintiff 


filed an Affidavit of Default on March 24, 2025, asserting that the Defendants failed to answer or 


otherwise plead.  A trial on the merits was scheduled for July 10, 2025.  On July 3, 2025, the 


Defendants moved to set aside default.  On July 8, 2025, the Defendants moved to dismiss pursuant 


to SCRCP Rules 12(b)(1) and 12(b)(6).  The Defendants’ motion further requests sanctions against 


the Plaintiff for “bad faith litigation” and requests attorney’s fees be awarded.  The Plaintiff filed 


a memorandum opposing both motions on July 9, 2025 and a supplemental memorandum on 


August 25, 2025. 


TIMELINE 


It is prudent to include a brief timeline of events leading to the filing of this action below: 


 March 12, 1999 – Deed of the property from Dane C. Frost and Terri L. Frost to 


Carl A. Nunally and Frankie L. Nunally recorded in the Lexington County Registry 


in Book 5145 at Page 97. 


 


 January 30, 2004 – Carl A. Nunally signed the Note to Novastar Home Mortgage, 


Inc.  The original principal balance was $121,500.00 with an interest rate of 6.990% 


per annum.  Carl A. Nunally and Frankie L. Nunally signed the Mortgage to 


Mortgage Electronic Registration Systems, Inc. as nominee for Novastar Home 


Mortgage, Inc.  Attorney Brian L. Boger, Esquire supervised the closing of the loan. 


 


 February 20, 2004 – The Mortgage is recorded in the Lexington County Registry 


in Book 9041 at Page 4. 


 


 August 20, 2009 – Carl A. Nunally and Frankie L. Nunally entered into a Loan 


Modification Agreement with JPMorgan Chase Bank, N.A. as Trustee for NovaStar 


Mortgage Funding Trust, Series 2004-1, NovaStar Home Equity Loan Asset-


Backed Certificates, Series 2004-1 whereby the principal balance of the loan was 


modified to $104,168.23 and the interest rate modified to 1.500% per annum. 
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 January 13, 2019 – Frankie L. Nunally passed away.  See Lexington County Estate 


Files 2019ES3201345 and 2021ES3202024 in the probate records of Lexington 


County, indicating her heirs/devisees of the Property as Carl Alvin Nunally, Sr., 


Carl Alvin Nunally, Jr., Mark Anthony Nunally, and Timothy Allen Nunally. 


 


 September 4, 2021 – Carl A. Nunally a/k/a Carl A. Nunally, Sr. passed away.  See 


Lexington County Estate File 2022ES3201253 in the probate records of Lexington 


County, indicating his heirs/devisees of the Property as Timothy Allen Nunally as 


Trustee of the CAN Irrevocable Trust. 


 


 July 28, 2023 – Assignment of Mortgage from Mortgage Electronic Registration 


Systems, Inc., as nominee for Novastar Home Mortgage, Inc., its successors and 


assigns into the Plaintiff recorded in the Lexington County Registry in Book 21067 


at Page 4146. 


 


 September 6, 2023 – Deed of Distribution of the Property from the Estate of Carl 


Alvin Nunally, Sr. to Timothy Allen Nunally and Mark Anthony Nunnally is 


recorded in the Lexington County Registry in Book 21073 at Page 1408. 


 


 September 27, 2023 – Deed of Distribution of the Property from the Estate of Carl 


Alvin Nunally, Sr. to Timothy Allen Nunally and Mark Anthony Nunnally is re-


recorded in the Lexington County Registry in Book 21075 at Page 5539. 


 


 October 3, 2023 – Corrective Assignment of Mortgage from Mortgage Electronic 


Registration Systems, Inc., as nominee for Novastar Home Mortgage, Inc., its 


successors and assigns into the Plaintiff recorded in the Lexington County Registry 


in Book 21076 at Page 4337.  This document indicates it is to correct the mortgage 


recording information on the July 28, 2023 Assignment of Mortgage. 


 


 March 8, 2024 – Plaintiff filed its Complaint seeking declaratory judgment and 


foreclosure.  The declaratory judgment action relates to the notary acknowledgment 


on the mortgage by Brian L. Boger, Esquire.  The Plaintiff’s foreclosure cause of 


action alleges payments due and owning on the loan after May 1, 2023 have not 


been paid. 


 


STANDING AND MOTION TO DISMISS 


I. SUBJECT MATTER JURISDICTION 


Defendants indicate their motion to dismiss is made partly pursuant to SCRCP Rule 


12(b)(1) – lack of jurisdiction over the subject matter of the case.  The Defendants assert the 


Plaintiff lacks standing to bring this foreclosure action and that lack of standing implicates subject 


matter jurisdiction.  The South Carolina Supreme Court took up and definitively established the 
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relationship between standing and subject matter jurisdiction in the case of Bardoon Properties, 


NV v. Eidolon Corp. 326 S.C. 166, 485 S.E.2d 371 (1997).    In overruling previous precedent that 


conflated lack of standing with subject matter jurisdiction, the South Carolina Supreme Court 


explained: 


The purpose of a real party in interest provision is to assure that a defendant is 


required only to defend an action brought by a proper party and that such an action 


need be defended only once. 59 AmJur2d Parties § 35 (1987). The right of a 


plaintiff to maintain a suit, while frequently treated as going to the question of 


jurisdiction, goes, in reality, to the right of the plaintiff to relief rather than to the 


jurisdiction of the court to afford it. 21 C.J.S. Courts § 16 (1990). A challenge to a 


party's status as real party in interest must be made promptly or the court may 


conclude the point has been waived. 6A Charles Alan Wright, Arthur R. Miller and 


Mary Kay Kane, Federal Practice and Procedure, § 1554, pp. 406–407 (1990) 


(hereinafter, Wright, Miller and Kane). See also Gogolin & Stelter v. Karn's Auto 


Imports, Inc. 886 F.2d 100, 102 (5th Cir.1989), cert. denied 494 U.S. 1031, 110 


S.Ct. 1480, 108 L.Ed.2d 617 (defendant waived defense that plaintiff was not real 


party in interest by failing to timely raise issue); Hefley v. Jones, 687 F.2d 1383, 


1388 (10th Cir.1982) (real party in interest defense is for defendant's benefit and is 


waived if not timely raised); Fox v. McGrath, 152 F.2d 616, 618–619 (2nd 


Cir.1945), cert. denied, 327 U.S. 806, 66 S.Ct. 966, 90 L.Ed. 1030 (since real party 


in interest rule is for defendants' protection, it is not jurisdictional and is freely 


waivable); Bielski v. Zorn, 627 N.E.2d 880 (Ind.1994) (if action is brought by other 


than real party in interest, remedy is not dismissal for lack of subject matter 


jurisdiction). 


 


Further, this Court has recognized that the failure to raise the issue of “real party in 


interest” results in waiver. WeSav Financial Corp. v. Lingefelt, 316 S.C. 442, 450 


S.E.2d 580 (1994).  Obviously, if the matter may be waived, it cannot involve 


subject matter jurisdiction. See Atlanta Skin and Cancer v. Hallmark Gen'l 


Partners, 320 S.C. 113, 463 S.E.2d 600 (1995) (subject matter jurisdiction may not 


be waived or conferred by consent). Similarly, Rule 17(a), SCRCP, specifically 


provides that “No action shall be dismissed on the ground that it is not prosecuted 


in the name of the real party in interest until a reasonable time has been allowed, 


after objection, for ratification of commencement of the action by, or ... substitution 


of the real party in interest....” This rule clearly indicates the question of real party 


in interest does not involve subject matter jurisdiction. 


  


We find these authorities consistent with our definition of subject matter 


jurisdiction in Dove v. Gold Kist, supra (subject matter jurisdiction refers to the 


court's power to hear and determine cases of the general class to which the 


proceedings in question belong). Whether or not a party is the “real party in 
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interest” simply does not involve the court's power to hear a case of the general 


class (in this instance, a breach of contract claim). 


 


We hold the issue of whether a party is a “real party in interest” does not 


involve subject matter jurisdiction. 


  


Id. at 169-171. (Bold emphasis added).  Based upon the foregoing, I find and conclude this Court 


has jurisdiction over the subject matter of the Plaintiff’s foreclosure action and Defendants’ lack 


of standing/real party in interest assertions do not implicate subject matter jurisdiction. 


 


II. Motion to Dismiss 


“A ruling on a Rule 12(b)(6) motion to dismiss must be based solely upon the allegations 


set forth on the complaint.  The motion cannot be sustained if facts alleged and inferences 


reasonably deducible therefrom would entitle the plaintiff to any relief on any theory of the case.  


The question is whether in the light most favorable to the Plaintiff, and with every doubt resolved 


in her behalf, the complaint states any valid claim for relief.  The complaint should not be 


dismissed merely because the court doubts the plaintiff will prevail in the action.”  Dye v. Gainey, 


320 S.C. 65, 67-68, 463 S.E.2d 97, 98-99 (Ct. App. 1995).  Here, a review of the Plaintiff’s 


Complaint reveals allegations of all elements to prevail on a cause of action for foreclosure and 


declaratory judgment.  The elements alleged related to foreclosure include the existence of the note 


and mortgage sought to be foreclosed, default under the terms of the loan documents, and that a 


debt exists.  U.S. Bank Trust Nat. Ass’n v. Bell, 385 S.C. 364, 684 S.E.2d 199 (Ct. App. 2009).  


Plaintiff specifically alleged that it has the right to enforce the Note and has the right to foreclose.  


See Complaint, Paragraph 20.  These allegations, taken as true, defeat Defendants’ motion to 


dismiss under SCRCP Rule 12(b)(6). 
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DISCUSSION 


The defendant’s motion to set aside default relies on four main arguments. The first argument 


is that the plaintiff allegedly lacks standing to bring the suit as the real party in interest; the 


second is that the defendant does not hold actual title and therefore contends that the mortgage 


cannot be enforced against them; the third is the request for the motion to set aside default to be 


granted; and the fourth is the claim that assignment of the mortgage violated the pooling and 


servicing agreement. Additionally, defendants request sanctions against plaintiffs under Rule 11 


and seek attorney’s fees. Each argument is discussed in turn and denied for the reasons outlined 


below. 


I. Plaintiff is a real party in interest and has standing to sue. 


The Defendants first challenge Plaintiff’s standing as a real party in interest, which merits 


discussion here.  SCRCP Rule 17(a) provides that, “[e]very action shall be prosecuted in the name 


of the real party in interest” and further sets forth that, “[n]o actions shall be dismissed on the 


ground that it is not prosecuted in the name of the real party in interest until such time has been 


allowed, after objection, for ratification of commencement of the action by, or joinder or 


substitution of, the real party in interest”.   In Bank of America, N.A. v. Draper, 405 S.C. 214, 746 


S.E.2d 478 (Ct. App. 2013), the Court of Appeals took up the issue of standing in the context of a 


mortgage foreclosure and noted, “[t]he requirement of Standing is not an inflexible one.” Id at 220 


(quoting Sloan v. Sch. Dist. Of Greenville Cnty., 342 S.C. 515, 524, 537 S.E.2d 299, 304 (Ct. App. 


2000)).   The Court of Appeals further noted the following regarding transfers of Notes and 


Mortgages: 


An assignee stands in the shoes of its assignor.  Twelfth RMA Partners, L.P. v. Nat’l 


Safe Corp., 335 S.C. 635, 639, 518 S.E.2d 44, 46 (Ct. App. 1999); see also S.C. 


Code Ann. §36-3-203(b) (Supp. 2012) (Providing a transfer of an instrument vests 


in the transferee any rights the transferor had).  “[T]he assignment of a note secured 
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by a mortgage carries with it an assignment of the mortgage, but…the assignment 


of the mortgage alone does not carry with it an assignment of the note.” Hahn v. 


Smith, 157 S.C. 157, 167, 154 S.E. 112, 115 (1930); see also Ballou v. Young, 42 


S.C. 1710, 176, 20 S.E. 84, 85 (1984) (“The Transfer of a note carries with it a 


mortgage given to secure payment of such note.”). 


Id. at 220.   


Thus, a holder of a note has standing as the real party in interest to bring a foreclosure action.  In 


Draper, the Court of Appeals also acknowledged that a mortgage servicer has standing to initiate 


a foreclosure action.  “Several bankruptcy courts and federal district courts, including those in 


South Carolina, have recognized the servicer of a loan to be a real party in interest and able to 


initiate a foreclosure.  We agree with this view.”  Id. at 223. 


 


II. Plaintiff has the right to enforce the mortgage as the Defendant is the true holder of 


the note because the note was properly endorsed and the mortgage assignment was valid. 


The Court additionally finds that the Plaintiff has standing to enforce the mortgage, based 


on the valid endorsement by the mortgagor and the determination that the assignment of the 


mortgage is valid. 


II(A).   The note was properly endorsed. 


On June 30, 2025, a status meeting was held at which time the Plaintiff produced the 


original Note for the Court and Defendants’ inspection.  The Note is endorsed on its face and there 


are two allonges affixed to the document.  Despite the Defendants’ assertions to the contrary, on 


its face, the Note was endorsed from Novastar Home Mortgage, Inc. to Novastar Mortgage, Inc.  


The Note is further endorsed from Novastar Mortgage, Inc. to JPMorgan Chase Bank, as Trustee 


of the NovaStar Mortgage Funding Trust, Series 2004-1, relating to the NovaStar Home Equity 


Loan Asset-Backed Certificates, Series 2004-1. Each of the Novastar endorsements note the same 


trust which is consistent with the Plaintiff in this action.  Finally, the Note is endorsed in blank by 
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JPMorgan Case Bank N.A. f/k/a JPMorgan Chase Bank, as Trustee of the NovaStar Mortgage 


Funding Trust, Series 2004-1, relating to the NovaStar Home Equity Loan Asset-Backed 


Certificates, Series 2004-1.  On its face, the Note is a negotiable instrument as defined in S.C. 


Code Ann. §36-3-104.  Plaintiff is the holder of the Note as defined in S.C. Code Ann. § 36-1-201 


(b)(21)(A), formerly S.C. Code Ann. §36-1-201(20) as they are in possession of the negotiable 


instrument indorsed in blank.  As the holder of the Note, Plaintiff is a “person entitled to enforce” 


the Note pursuant to S.C. Code Ann. § 36-3-301 as a matter of law. 


II(B). The assignment of the mortgage was valid. 


The Defendants specifically challenge the validity of the assignment of the Mortgage 


recorded in the Lexington County Registry.  While cogent evidence of transferring the Mortgage 


to the Plaintiff, these assignments are unnecessary to assert Plaintiff’s right to enforce the Note 


and Mortgage.  As noted in BAC Home Loan servicing, L.P. v. Kinder, 398 S.C. 619, 623, 731 


S.E.2d 547, 549, “[t]he assignment of a mortgage does not need to be recorded, and failure to do 


so has no effect on the rights of the assignee”.  Quoting Singleton v. Singleton, 60 S.C. 216, 235, 


38 S.E. 462, 469 (1901).  Because it is the transfer of the Note that carries with it the transfer of 


the Mortgage, the recordation of the assignment simply puts the world on notice of the assignment, 


and the timing of its recording does not affect Plaintiff’s standing to bring this foreclosure action. 


 


Further, the Defendants lack standing to challenge the transfer of the Note and Mortgage 


because they were not parties to said transfer.  In Re McFadden, 471 BR 136 (2012); see also 


Reese v. United States Bank Nat’l Ass’n, No. 3:11-2990-CMC-SVH, 2012 U.S. Dist. LEXIS 


75652, at *8-9 (D.S.C. Apr. 30, 2012)(“Plaintiff is only a party to the Mortgage and, because the 


Assignment is a separate contract to which Plaintiff is not a party, she cannot question its 
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validity”); see also Windsor Green Owners Ass’n, Inc. v. Allied Signal, Inc., 362 S.C. 12, 605 


S.E.2d 750 (Ct. App. 2004). (“Generally, one not in privity of contract with another cannot 


maintain an action against him for breach of contract.”).  The Defendants were not parties to the 


Note and Mortgage as they were named to foreclose any ownership interest they may have in the 


property. 


Because the Plaintiff pled that it is the real party in interest entitled to enforce the Note and 


Mortgage and based on the clear and convincing evidence that establishes said entitlement, the 


Defendants’ motion to dismiss should be denied as a matter of law.  It bears stating here that this 


Court stands ready to take necessary legal measures to protect the Defendants from potential 


double-liability from any party other than the Plaintiff trying to enforce the Note and Mortgage. 


 


III. Defendants’ motion to set aside default is unsubstantiated as they cannot show good 


cause, and even if the motion were granted, the Defendant’s proposed answer does not 


comply with South Carolina pleading standards. 


Defendants’ motion to set aside default is unsubstantiated because they cannot show good 


cause, and even if the motion were granted, the Defendant’s proposed answer does not comply 


with South Carolina pleading standards. 


III(A). Defendants cannot show good cause to set aside default. 


A motion to set aside the entry of default is discussed under Rule 55(c), which states that 


an entry of default may be set aside for “good cause shown.  Ordinarily the determination of “good 


cause shown” has been left to the discretion of the court, but there is some guidance from case law 


on what is and is not good cause shown.  In Williams v. Vanvolkenburg, 312 S.C. 373, 440 S.E.2d 


408 (Ct. App. 1994) the Master held that the Defendants had not shown good cause to set aside 
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the default based on his finding that the Defendants never asked for their attorney to answer the 


Complaint. The Court of Appeals, in reviewing the Master’s decision, reasoned that whether the 


Defendants failed to ask their attorney to file an answer or whether the attorney was negligent in 


failing to answer was not critical, because even if the attorney were negligent in failing to answer 


the Complaint, his negligence would be imputed to the Defendants. Id. citing Roberts v. Peterson, 


292 S.C. 149, 355 S.E.2d 280 (Ct. App. 1987). The Court of Appeals held that the Defendants 


were charged with failing to answer the Complaint and because the Defendants failed to set forth 


any other reason why they failed to answer the Complaint, the master's finding that the Defendants 


failed to demonstrate good cause in setting aside the default was supported by the evidence.  


 Here, the Defendants did not set forth any reason why they did not answer the Complaint 


within the time frame established by the South Carolina Rules of Civil Procedure and by this 


Court’s explicit guidance in its February 12, 2025 scheduling order which will be discussed in 


further detail below.  Notably, the Defendants cite Rule 12(a) in their motion to set aside default 


and seem to be clearly aware of the Rule’s requirement that an answer be filed within 15 days after 


notice of the denial their motion to dismiss.  The Defendants were served with notice of the denial 


of their past motion to dismiss on February 19, 2025, when they were served with filed copies of 


the order denying their motion and trial scheduling order referenced above. 


Instead of setting forth a reason for failing to file a responsive pleading, the Defendants 


point to their “actively participating in the litigation process including by appearing at the summary 


judgment hearing on June 3, 2025, and the instrument inspection held on June 30, 2025”.  It is 


noteworthy that Plaintiff’s motion for summary judgment was based partially on the Defendants’ 


default and the Defendants were aware of the Plaintiff’s position that the Defendants were in 


default at both the summary judgment hearing and meeting to inspect the original documents.  At 
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no point in the summary judgment hearing or in the document meeting did the Defendants dispute 


their being in default in failing to submit an answer or advise the Court or opposing party of their 


intent to request that the default be set aside.   


As further grounds for their motion, the Defendants assert that no default was ever entered 


on the Court’s calendar.  This contradicts the Court’s docket and procedure.  On March 24, 2025, 


counsel for the Plaintiff executed, filed, and served upon the Defendants, an affidavit of default to 


notify the Court and all parties of the Defendants’ failure to answer the Complaint.  The Clerk of 


Court accepted and e-filed the document and entered the default on that same date.  Therefore, the 


Defendants’ default was entered on the Court’s calendar. 


While the motion is to set aside default for good cause shown, the Courts have recognized 


that the factors elicited under Rule 60(b) regarding setting aside a default judgment are relevant 


factors.  N.H. Ins. Co. v. Bey Corp., 312 S.C. 47, 435 S.E.2d 377 (Ct. App. 1993).  Those factors 


include: the promptness with which relief is sought; reasons for failure to act promptly; existence 


of a meritorious defense; and prejudice to other parties.  I find and conclude those factors weigh 


against granting the Defendants’ motion. 


The Defendants’ failure to assert reasons for failing to file a responsive pleading is noted 


above.  The Defendants’ motion to set aside default was filed over three months after being held 


in default and after all deadlines set forth in the February 12, 2025 Trial Scheduling Order had 


passed except for the trial on the merits.  The timing of Defendants’ motion is prejudicial to the 


Plaintiff as counsel presented that Plaintiff’s entire litigation strategy was controlled by 


Defendants’ response, or lack thereof, to the Complaint.  With the motion being filed just seven 


calendar days before the trial on the merits, Plaintiff was forced to cancel their scheduled trial 


witnesses including one witness for whom a subpoena had been issued. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 S


ep 30 4:15 P
M


 - LE
X


IN
G


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
3201094


R. 41







Page 12 of 19 


III(B). Even if defendant’s motion to set aside default was granted, their proposed 


answer does not comply with South Carolina pleading standards. 


Finally, the answer the Defendants propose to be filed should default be set aside does not 


comply with South Carolina pleading standards because it does not properly answer the complaint 


and violates the trial scheduling order deadlines. 


III(B)(a). Defendant’s proposed answer does not comply with South Carolina law for 


responding to a complaint. 


SCRCP Rule 8(b) requires that a defendant “state in short and plain terms the facts 


constituting his defenses to each cause of action asserted and shall admit or deny the averments 


upon which the adverse party relies.”.  Rather than specifically addressing the allegations of 


Plaintiff’s complaint, the Defendants’ proposed answer alleges, “[d]ue to the absence of a properly 


served, verified, and authenticated complaint with attached and referenced exhibits, Defendants 


are unable to admit or deny specific allegations and therefore deny each and every allegation as a 


matter of due process and fairness”.  This Court specifically found that Plaintiff’s Complaint had 


been properly served upon the Defendants in the February 12, 2024, Order denying their past 


motion to dismiss. The Defendants’ failure to respond to the individually numbered paragraphs 


fails to meet the minimum pleadings standards and is insufficient to alert the Court of the Plaintiff 


as to which allegations of the complaint are in dispute. 


III(B)(b). Defendant’s proposed answer violates the trial scheduling order deadlines. 


The February 12, 2025, scheduling order set forth a deadline for filing motions of May 30, 


2025, and states in highlighted text that, “All pending motions not presented for disposition are 


deemed abandoned”.  This language was crafted toward creating an efficient and orderly 
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disposition of any issues up to and including the trial on the merits and is explicitly contemplated 


by Rule 16(b), SCRCP.   


The language practically applies to all substantive motions that could have been filed on or 


before May 30, 2025.  Motions related to the conduct of the trial itself such as motions in limine, 


motions for directed verdict, etc., which would not have been ripe or pending on May 30, 2025 


would not be affected by the scheduling order.    


The Defendants’ motions to dismiss and to set aside default, which are unrelated to the 


conduct of trial, were filed over a month after the Court’s May 30, 2025 deadline had passed (mere 


days before the scheduled trial).   Each motion could have been brought within the timeframe set 


by the scheduling order.  Therefore, I find and conclude that the Defendants’ motions should be 


deemed abandoned based upon the scheduling order’s explicit language.   


South Carolina jurisprudence supports this notion.  In a case handling a similar failure to 


abide by a scheduling order, the Court of Appeals observed: “Previously, this Court found it is 


within the trial court's discretion to allow an appropriate sanction when a party fails to strictly 


comply with a scheduling order. Arthur v. Sexton Dental Clinic, 368 S.C. 326, 338, 628 S.E.2d 


894, 900 (Ct.App.2006). Therefore, when noncompliance is undisputed, the question becomes 


whether the trial court abused its discretion in imposing exclusion of a witness as a sanction. Id.  


Though the trial court did not specifically enunciate the Jumper factors, this Court found the trial 


court “considered the requisite factors and made the appropriate inquiry before ultimately 


excluding the challenged witnesses.” Id. at 339, 628 S.E.2d at 901”.  Bryson v. Bryson, 378 S.C. 


502, 507, 662 S.E.2d 611, 614 (Ct.App.2008).  Here, I find and conclude that enforcing the clear 


and unambiguous language in the scheduling order would not be a sanction per se, but the logical 


product of violating the scheduling order.  
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IV. Defendants’ Pooling and Servicing Agreement argument has been consistently 


rebuffed by courts across the country and lacks merit in this instance as well. 


An issue prevalent in the Defendants’ filings bears discussion here.  The Defendants 


theorize that Plaintiff violated the pooling and servicing agreement (“PSA”) for the trust by not 


timely assigning the loan into the trust and therefore the transfer to the Plaintiff is void under New 


York trust law.  This theory is both legally and factually inaccurate and has been consistently 


rebuffed by courts across the country.     


In their July 10, 2025 reply brief, Defendants cite Bank of America, N.A. v. Bassman FBT, 


LLC, 212 IL App (2d) 110729, 981 N.E.2d 1 (2012) for the proposition that that “Under New York 


trust law, void acts are nullities that any affected party may challenge”.  Bassman does not stand 


for this proposition. In Bassman, the Appellate Court of Illinois for the Second District took up 


arguments the same as those made by the Defendants in this case and specifically found that 1) 


Illinois rather than New York law controlled interpretations of the mortgages; 2) New York law 


rather than Illinois law controlled interpretation of the New York PSA; 3) the mortgagor lacked 


standing to raise noncompliance with the PSA regarding when the mortgage was assigned to the 


PSA trust; and 4) that a mortgagor could not enforce the provisions in the PSA requiring the 


servicer to take corrective actions before foreclosure was started.  


The Defendants also cite Wells Fargo v. Erobobo, 39 Misc. 3d 1220 (A) (N.Y. Sup. Ct. 


2013) and Glaski v. Bank of America, 160 Cal.Rptr.3d 449, Cal.App. 5 Dist.  (2013) to support 


their theory.  The Defendants ignore that the trial court decision they cite in Erobobo was later 


overturned on appeal in Wells Fargo v. Erobobo, 127 A.D.3d 1176, 9 N.Y.S.3d 312 (N.Y. Sup. 


Ct. 2015).   The Defendants also ignore the 231 negative citations for Glaski. 
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The United States Bankruptcy Court for the Eastern District of Virginia, Norfolk Division 


cogently analyzed Bassman, Erobobo, Glaski, and numerous other authorities on this issue in a 


2016 case that rejected the securitization theory posited by the Defendants: 


 


There is limited authority that adopts an alternate view of New York trust law. A 


New York state trial court determined that a borrower may assert that an assignment 


to a securitization trust is void for failure to comply with the terms of a pooling and 


servicing agreement because “under New York Trust Law, every sale, conveyance 


or other act of the trustee in contravention of the trust is void.” Wells Fargo Bank v. 


Erobobo, No. 31648/2009, 39 Misc.3d 1220(A), 2013 WL 1831799, at *8 


(N.Y.Sup.Ct. Apr. 29, 2013), rev'd, 127 A.D.3d 1176, 9 N.Y.S.3d 312 (2015), leave 


to appeal dismissed, 25 N.Y.3d 1221, 16 N.Y.S.3d 514, 37 N.E.3d 1158 (2015). 


However, the Erobobo court's application of New York trust law was specifically 


rejected by the Second Circuit in Rajamin, 757 F.3d at 90, and the trial court's 


decision was later reversed by a state appellate court in Wells Fargo Bank. v. 


Erobobo, 127 A.D.3d 1176, 9 N.Y.S.3d 312, leave to appeal dismissed, 25 N.Y.3d 


1221, 16 N.Y.S.3d 514, 37 N.E.3d 1158 (2015). The few courts that adopted a 


similar interpretation of New York trust law did so in reliance on Erobobo, prior to 


both the Rajamin decision and the state appellate court's reversal of the trial court. 


See, e.g., Saldivar v. JPMorgan Chase Bank (In re Saldivar ), Adv. No. 12–01010, 


2013 WL 2452699, at *4 (Bankr.S.D.Tex. June 5, 2013); Glaski v. Bank of Am., 218 


Cal.App.4th 1079, 160 Cal.Rptr.3d 449, 463 (2013). Accordingly, the Court 


declines to follow the interpretation of New York law adopted by the trial court in 


Erobobo. 


In support of her argument that she may enforce the PSA to challenge the underlying 


assignment as void, the Plaintiff looks to the Vermont Supreme Court's decision in 


Dernier v. Mortgage Network, Inc., 195 Vt. 113, 87 A.3d 465 (2013). Second Brief 


at 2. The Plaintiff relies on the court's statement that the homeowners would have 


standing to “assert their claims based on violations of the [pooling and servicing 


agreement] only if those violations rendered the assignment to defendant absolutely 


invalid for breach of the [pooling and servicing agreement] provisions.” See id. 


(quoting Dernier, 87 A.3d at 473). However, the Plaintiff has separated the first step 


in the court's analysis from its final holding. After framing the scope of its inquiry, 


the court then analyzed whether, under New York law, the alleged violations of the 


pooling and servicing agreement rendered the mortgage assignment to the trust void 


or voidable. Dernier, 87 A.3d at 473. Ultimately, the court adopted the majority 


position that the homeowners lacked standing because such violations render the 


assignments merely voidable. Id. at 475. In Rajamin, the Second Circuit specifically 


acknowledged the Dernier court's interpretation of New York law as representative 


of the majority interpretation of New York trust law adopted in other jurisdictions. 


See Rajamin, 757 F.3d at 90 (quoting Dernier, 87 A.3d at 474) (“[M]ost courts in 


other jurisdictions ... have interpreted New York law to mean that 'a transfer into a 
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trust that violates the terms of a PSA is voidable rather than void.' ”). Thus, the 


Dernier decision provides no support for the outcome the Plaintiff seeks. 


In the Affidavit, the Plaintiff cites an Illinois Appellate Court decision in Bank of 


America v. Bassman FBT, L.L.C., 366 Ill.Dec. 936, 981 N.E.2d 1, as modified on 


denial of reh'g (Ill.App.Ct.2012) also for the proposition that she may enforce the 


PSA to challenge the underlying assignment of the Deed of Trust as void. See 


Affidavit ¶ 8.23 However, in an analysis mirroring that of the Dernier court, the 


Bassman court first acknowledged that a borrower's standing to challenge the 


validity of an assignment under this theory turns on whether noncompliance with a 


pooling and servicing agreement rendered the assignment void or voidable. 


Bassman, 981 N.E.2d at 8. The court concluded that, under New York law, 


assignments in contravention of a pooling and servicing agreement are merely 


voidable, not void, such that the borrowers lacked standing to raise the issue. Id. at 


9–10. Accordingly, Bassman also lends no support to the Plaintiff's argument that 


she has standing to enforce the PSA on this theory. 


The Plaintiff also references an unpublished Michigan circuit court decision in 


HSBC Bank USA v. Young, 11–000693–AV (Mich.Cir. Ct. Oct. 26, 2012) 


(unpublished decision) for the proposition that a homeowner has standing to enforce 


PSA violations to challenge the assignment of a mortgage and note. Second Brief at 


2. However, the circuit court's decision was reversed by the Michigan Court of 


Appeals because the plaintiff lacked standing to challenge the assignment under 


Michigan law. HSBC Bank USA v. Young, No. 313212, 2014 WL 3529418, at *3–4 


(Mich.Ct.App. July 15, 2014), appeal denied, 497 Mich. 972, 859 N.W.2d 513 


(2015). Accordingly, the Michigan circuit court decision, which is based upon an 


ultimately rejected interpretation of Michigan law, provides no basis for the 


Plaintiff's standing to enforce the terms of the PSA to challenge the assignment of 


the Deed of Trust as void in this matter. 


Therefore, the Court finds that the Second Circuit's application of New York law in 


Rajamin is both persuasive and applicable in the instant case. The Court holds that 


violations of a pooling and servicing agreement merely render an assignment to a 


securitization trust voidable either by a party or an intended beneficiary as a matter 


of New York law. As discussed above, the Plaintiff is not a party to the PSA or 


established that she is an intended third-party beneficiary of the agreement. 


Accordingly, the Court concludes that the Plaintiff lacks standing to maintain Count 


II on the basis that noncompliance with the PSA renders the underlying assignment 


of the Deed of Trust invalid. 


 


In Re Stanworth, 543 B.R. 760, 777-778.  


 


In 2016, the California Court of Appeals upheld a portion of the ruling in Glaski; however, 


the Court did not opine as to whether an assignment made after a trust closing date is void or 


voidable under New York Trust law.  Yvanova v. New Century Mortgage Corp. 62 Cal.4th 919, 
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365 P.3d 845 (2016).  Yvanova is a case with 84 negative citations.  In one of those negative 


citations, Meixner v. Wells Fargo Bank, N.A., 2016 WL 2377262, the US District Court for the 


Eastern District of California noted: 


 


This Court has previously found that Glaski is “an outlier and not widely accepted 


law.” Gutierrez v. Bank of Am., N.A., No. 2:14-CV-01246-TLN-AC, 2015 WL 


925703, at *5 (E.D. Cal. Mar. 3, 2015).; See also Pratap v. Wells Fargo Bank, N.A., 


No. 12–cv–06379–MEJ, 2014 WL 3884413, at *5 n. 4 (N.D. Cal. Aug. 7, 2014); 


Snell v. Deutsche Bank Nat. Trust Co., No. 2:13– cv–02178–MCE, 2014 WL 


325147, at *4 (E.D. Cal. Jan. 29, 2014); Surbramani v. Wells Fargo Bank N.A., No. 


C 13–1605 SC, 2013 WL 5913789, at *3 (N.D. Cal. Oct. 31, 2013); Newman v. Bank 


of New York Mellon, No. 1:12–CV–1629 AWI, 2013 WL 5603316, at *3 (E.D. Cal. 


Oct. 11, 2013); Diunugala v. JP Morgan Chase Bank, N.A., No. 12CV2106–WQH–


NLS, 2013 WL 5568737, at *8 (S.D. Cal. Oct. 3, 2013). Therefore, because Yvanova 


does not express an opinion as to whether a post-closing date transfer is void or 


voidable, the Court chooses to follow the Ninth Circuit's ruling in Morgan and finds 


that “an act in violation of a trust is voidable—not void—under New York law,” 


and, thus, the Plaintiff lacks standing. Morgan, No. 14–55203, at *2; see also 


Rajamin v. Deutsche Bank Nat. Trust Co., 757 F.3d 79, 87–90 (2d Cir. 2014) 


(finding that generally New York authority finds that “any failure to comply with 


the terms” of the pooling servicing agreements does not render the “acquisition of 


plaintiffs' loans and mortgages void” because “[u]nder New York law, unauthorized 


acts by trustees are generally subject to ratification by the trust beneficiaries”). 


Accordingly, the Court concludes that Plaintiff does not have standing to bring a 


wrongful foreclosure claim based on a defective violation of his trust pursuant to 


New York law against Defendants. 


 


 


While recognizing unpublished decision are not controlling precedent, the court notes the 


reassuring and logic in the following cases: 


South Carolina courts have followed suit when theories like the Defendants’ have arisen.  


In Scheider v. Deutsche Bank National Trust Company, 572 Fed.Appx. 185 (4th Cir. 2014), the 


United States District Court for the District of South Carolina squarely rejected a theory like the 


Defendants.  The United States Court of Appeals, Fourth Circuit upheld the District Court 


reasoning in an unpublished opinion: 


The Scheiders argue primarily that the assignment of their mortgage five years after 


the trust's closing date violated the terms of the PSA and is thus void. As a result, 
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they contend, Deutsche Bank does not properly own their mortgage and is unable to 


enforce it. 


But we need not evaluate the impact of the PSA. Under South Carolina law and the 


terms of the instruments themselves, Deutsche Bank holds both the note and the 


mortgage. As a result, once the Scheiders defaulted on their mortgage, the bank was 


entitled to enforce those instruments. We need go no further in affirming the district 


court's judgment. 


 


Id. at 188-189.  The South Carolina Court of Appeals and United States Bankruptcy Court for the 


District of South Carolina have also rebuffed PSA theories in unpublished opinions.  See US Bank 


Nat.Ass’n v. Johnson, 2012 WL 10864163.  See also In re Kain, 2012 WL 1098465.  Put mildly, 


the overwhelming authority flatly rejects the Defendants’ securitization/PSA theory. 


Furthermore, the Defendants’ assertions of violations of the PSA in the transfer of the 


subject Note and Mortgage to the Plaintiff must fail based on the Plaintiff’s possession of the 


properly endorsed Note.  The Defendants citation to filing the assignments and provisions of the 


PSA demonstrates no violation of the PSA.  It is unclear how the Defendants could have any 


knowledge whatsoever as to whether the Note and Mortgage were transferred to the Plaintiff as 


they are not parties to the Note, Mortgage, or any agreement regarding the transfer of these 


documents to the Plaintiff. I find and conclude  the Defendants’ assertions regarding securitization/ 


violation of the pooling and servicing agreement do not form a legally cognizable defense against 


the Plaintiff’s action, nor do they constitute grounds to dismiss the Plaintiff’s Complaint.   


 


V. Sanctions pursuant to SCRCP Rule 11 and Defendants’ request for attorney’s fees. 


The Defendants assert that Plaintiff should be sanctioned under SCRCP Rule 11 and that 


Defendants should be awarded attorney’s fees.  As discussed above, I can find no grounds to find 


or conclude that the Plaintiff’s causes of action for foreclosure and declaratory judgment are 
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frivolous.  Therefore, I find that the Defendants requested sanctions against the Plaintiff are 


unwarranted. 


Specifically addressing the Defendants’ request for attorney’s fees, parties only have the 


right to recover attorney’s fees if provided for by statute or contract.  Blumberg v. Nealco, Inc., 


310 S.C. 492, 427 S.E.2d 659 (1993).  I find no statute or contractual provision that would entitle 


the Defendants to attorney’s fees.  Pro se litigants have no right to recover attorney’s fees in South 


Carolina as they have incurred no attorney’s fees.  Calhoun v. Calhoun, 339 S.C. 96, 529 S.E.2d 


14 (2000). 


 


CONCLUSION 


Based on the foregoing findings of fact and conclusions of law, the Defendants’ motions 


should be denied.  Because a review of the applicable case law about appealability of the denial of 


the Defendant’s motions reflects that this appeal would be inappropriate as interlocutory, I find 


that the bench trial on the merits should be rescheduled without delay.  See Baldwin Const.Co., 


Inc. v. Graham, 357 S.C. 227, 593 S.E.2d 146 (2004) holding that denial of a motion to amend 


answer was an interlocutory order that was not directly appealable.  See also Burkey v. Noce, 398 


S.C. 35, 726 S.E.2d 229 (Ct.App. 2012) holding denial of a motion to dismiss based on forum non 


conveniens was not immediately appealable.   


 


 


NOW, THEREFORE, IT IS, HEREBY, ORDERED, ADJUDGED AND DECREED 


that the Defendants’ motion to set aside default filed July 3, 2025, and motion to dismiss filed July 


8, 2025 are respectfully denied. 
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AND IT IS SO ORDERED. 


 


 


[JUDGE’S SIGNATURE PAGE TO FOLLOW] 
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STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


 


The Bank of New York Mellon, f/k/a The 


Bank of New York as successor in interest 


to JPMorgan Chase Bank, N.A. as Trustee 


for NovaStar Mortgage Funding Trust, 


Series 2004-1, NovaStar Home Equity 


Loan Asset-Backed Certificates, Series 


2004-1, 


                                  Plaintiff, 


 


v. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen 


Nunally, as Trustee for the CAN 


Irrevocable Trust; Carl Alvin Nunally, Jr.; 


Mark Anthony Nunally; Timothy Allen 


Nunally, 


 


                                 Defendants 


IN THE COURT OF COMMON PLEAS 


CASE NO.: 2024-CP-32-01094 


 


 


MASTER IN EQUITY’S ORDER AND JUDGMENT OF 


FORECLOSURE AND SALE AND REFORMATION OF 


MORTGAGE 


 


DEFICIENCY WAIVED 


 


Hearing Date: February 10, 2026 


Appearances: Chad W. Burgess, Esquire for Plaintiff  


and Defendants Timothy Allen Nunally and Mark Anthony Nunally (self-represented). 


Court Reporter: Kathryn Bostrom 


 


INTRODUCTION: 


 


The instant action is one for foreclosure of property located in Lexington County, South 


Carolina. The property was formerly owned by the Nunally brothers’ parents. Unfortunately, both 


parents are deceased. The Court recognizes and appreciates the respect the Nunally brothers held for 


both parents and their unfailing study and work to understand better the foreclosure process as they 


studied, researched and diligently attended the various status conferences, motions and trial. 


 The Lis Pendens, Summons and Complaint were filed March 8, 2024.  On May 23, 2024, 


pursuant to Rule 53 of the South Carolina Rules of Civil Procedure (hereinafter "SCRCP"), this matter 
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was referred to the undersigned Master In Equity to make appropriate findings of fact and conclusions 


of law, with authority to enter a final judgment in the case. Any appeal from this decision shall be directly 


to the South Carolina Court of Appeals.  A bench trial was held on February 10, 2026.  Present at the 


hearing was Chad W. Burgess of the firm of Brock & Scott, PLLC and appearing self-represented were 


Defendants Timothy Allen Nunally and MarkAnthony Nunally.  Present and testifying on behalf of the 


Plaintiff were Brian L. Boger and Louise Plasse. 


Based upon the arguments, testimony, and evidence presented at trial, I find and conclude as 


follows: 


 


FINDINGS OF FACT: 


The following events and dates are undisputed and relevant to the case: 


1. Service was made upon the Defendants as shown by the filed proofs of service. 


2. The Defendants are in default as shown by the affidavit of default filed March 24, 2025, 


and the order denying the Defendants’ motions to dismiss and to set aside default filed September 


30, 2025. 


3. According to a filed Affidavit, no Defendant in default is in the military service of the 


United States of America, as contemplated under the Servicemembers’ Civil Relief Act fka Soldiers' 


and Sailors' Civil Relief Act of 1940, and any amendments thereto. 


4. All Defendants were notified of the time, date and place of the trial. 


5. For value received, Carl A. Nunally made, executed and delivered a note, dated January 


30, 2004, payable to the order of NovaStar Home Mortgage, Inc. in the principal amount of 


$121,500.00 with interest at the rate of 6.99% per annum.  The original Note was presented at trial 
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and extensive testimony was taken regarding the Note with a copy being admitted into evidence.  See 


Plaintiff’s Exhibit 4. 


6. To secure the payment of the Note, Carl A. Nunally and Frankie L. Nunally made, executed 


and delivered a mortgage to Mortgage Electronic Registration Systems, Inc., as mortgagee, as 


nominee for NovaStar Home Mortgage, Inc., dated January 30, 2004, encumbering real property in 


Lexington County, (“Mortgage”), more fully described below (“Property”).  The Mortgage was 


recorded on February 28, 2004, in the Lexington County Registry in Book 9041 at Page 4. The 


original Mortgage was presented at trial and extensive testimony was taken regarding the Mortgage and 


a copy was admitted into evidence.  See Plaintiff’s Exhibit 5. 


7. Thereafter, the Mortgage was assigned to The Bank of New York Mellon, f/k/a The Bank 


of New York as successor in interest to JPMorgan Chase Bank, N.A. as Trustee for NovaStar 


Mortgage Funding Trust, Series 2004-1, NovaStar Home Equity Loan Asset-Backed Certificates, 


Series 2004-1 by assignment recorded on July 28, 2023 in Book 21067 at Page 4146.  Thereafter, 


a Corrective Assignment of Mortgage to The Bank of New York Mellon, f/k/a The Bank of New 


York as successor in interest to JPMorgan Chase Bank, N.A. as Trustee for NovaStar Mortgage 


Funding Trust, Series 2004-1, NovaStar Home Equity Loan Asset-Backed Certificates, Series 


2004-1 was recorded on October 3, 2023, in Book 21076 at Page 4337.  See Plaintiff’s Exhibits 9 


and 10.  


8. Carl A. Nunally, Sr. and Frankie L. Nunally did make, execute and deliver to JPMorgan 


Chase Bank, as Trustee for the NovaStar Home Equity Loan Asset-Backed Certificates, Series 


2004-1, its successors and assigns, a certain Loan Modification Agreement, dated September 2, 


2009, amending and supplementing the Note and Mortgage described above.  By virtue of the 
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Loan Modification Agreement, the unpaid principal balance was modified to $104,168.2, together 


with interest at the rate of 1.5% per annum on the unpaid balance.  See Plaintiff’s Exhibit 8. 


9. Frankie L. Nunally passed away on January 14, 2019, as evidenced by the information 


found in Estate File 2019-ES-32-01345 in the probate records for Lexington County, South 


Carolina, indicating the heirs/devisees of the Property as Carl Alvin Nunally, Sr., Carl Alvin 


Nunally, Jr., Mark Anthony Nunally, and Timothy Allen Nunally.  Carl A. Nunally, Sr., passed 


away on September 4, 2021, as evidenced by the information found in Estate File 2022-ES-32-


01253 in the probate records for Lexington County, South Carolina, indicating the heirs/devisees 


of the Property as Timothy Allen Nunally as Trustee of the CAN Irrevocable Trust. 


10. The titleholders of record of the Property as of the filing of the Lis Pendens was/were Carl 


Alvin Nunally, Jr., Mark Anthony Nunally and Timothy Allen Nunally. 


11. Based on the evidence presented, I find that payment due on the Note has not been made, 


and the Plaintiff has elected to accelerate payment of the entire indebtedness and has placed the 


Note and Mortgage in the hands of its attorney for collection. 


12. Plaintiff seeks recovery of attorney’s fees and court costs in this matter.  As outlined at 


trial, a hearing regarding an award of attorney’s fees will be held at a later date if necessary. 


13. Plaintiff’s witness, Louise Plasse, testified, including but not limited to (a) her 


qualifications (b) business record practices (c) prior trial testimony qualifications and (d) personal 


knowledge regarding the amount of the debt owed to the Plaintiff.  Business records related to 


Plaintiff’s calculation of the debt, Plaintiff’s exhibits 11 through 15, were admitted into evidence 


without objection by the Defendants.  See Transcript, pp. 59-74.  Based on the testimony of Louise 


Plasse, and evidence presented, the amount due on the Note and Mortgage, with interest under the 
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terms provided in the Note, as modified, and other costs and expenses of collection, excluding 


attorney's fees and court costs, secured by the Note and Mortgage, is as follows: 


Principal Due as of Today’s Date: 02/10/2026          $6,345.74 


Deferred Principal Balance:    $12,076.10 


Accrued Interest From: 04/01/2023 to: 02/10/2026 $271.97 


Accruing at: 1.5% per annum 


Late Charges:    $66.98  


Escrow Advance Amt:    $7,114.84  


Title Search:    $250.00 


Property Inspections    $600.00 


BPO    $250.00 


 


14. Total Debt secured by Note and Mortgage, excluding attorney’s fees and court costs is 


$26,975.09.  Interest on the total debt shall accrue at the rate stated above until the judicial sale.  


Additional interest after the date of the judicial sale will be governed by the terms set forth 


below. 


15. The Plaintiff is seeking foreclosure of its mortgage and has, in the Complaint or 


subsequently thereto in writing, expressly waived the right to a personal or deficiency judgment 


pursuant to Rule 71(b), SCRCP. 


16. On September 30, 2025, this court issued an order on several motions filed by the 


Defendants including a motion to set aside default.  The September 30, 2025, order contained 


rulings on, inter alia, subject matter jurisdiction, Plaintiff’s standing to bring this foreclosure action 


as a real party in interest, and the Defendants’ default for failure to respond to the Plaintiff’s 


Complaint.  Entry of default as to the Defendants constitutes an admission by the Defendants as to 


the allegations of the Complaint.  State ex rel. Medlock v. Love Shop, Ltd. 286 S.C. 486, 334 S.E.2d 


528 (Ct.App.1985).  Notwithstanding, issues raised by the Defendants at trial will be addressed as 


set forth below. 
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17. The Defendant(s), below listed, claim or may claim liens upon or interests in the subject 


property; and in the event there is a surplus from the sale of the subject property, the validity, 


priority and amount of any such lien claims will be determined at a hearing subsequent to the sale, 


in accordance with Rule 71(c), SCRCP. The said Defendants and such claims or liens are as 


follows: 


A. The Defendants, Timothy Allen Nunally and Mark Anthony Nunnally, have 


or may claim to have some interest in the Property by virtue of a certain deed of the 


Estate of Carl Alvin Nunally, Sr., purporting to convey an interest in the Property 


to aforementioned Defendants. Said deed was recorded on September 6, 2023, in 


the Lexington County Records in Book 21073 at Page 1408. Any interest that this 


Defendant received in the Property is “subject to” Plaintiff’s Mortgage and this 


interest should be eliminated through a properly completed foreclosure sale. 


 


B.  The Defendants, Carl Alvin Nunally, Jr., Mark Anthony Nunally, and 


Timothy Allen Nunally, have or may claim to have some interest in the Property 


by virtue of being heirs to or devisees of Frankie L. Nunally as shown in Estate File 


2019-ES-32-01345 in the Lexington County Probate Records. Any interest that 


these Defendants would have received in the Property would have been “subject 


to” Plaintiff’s Mortgage and this interest would be eliminated through a properly 


completed foreclosure sale. 


 


C. The Defendant, Timothy Allen Nunally, as Trustee of the CAN Irrevocable 


Trust, have or may claim to have some interest in the Property by virtue of being 


an heir to or devisee of Carl A. Nunally, Sr., as shown in Estate File 2022-ES-32-


01253 in the Lexington County Probate Records. Any interest that this Defendant 


would have received in the Property would have been “subject to” Plaintiff’s 


Mortgage and this interest would be eliminated through a properly completed 


foreclosure sale. 


 


D. Defendant Timothy Allen Nunally, as Personal Representative of the Estate 


of Carl A. Nunally, Sr., has or may claim to have some interest in the Property by 


virtue of being the Personal Representative as shown in the Estate File 2022-ES-


32-01253.  Any interest that this Defendant has in the Property would be “subject 


to” Plaintiff’s Mortgage and this interest would be eliminated through a properly 


completed foreclosure sale. 
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There are a number of relevant and disputed facts: 


1. Defendants challenge Plaintiff’s standing to bring the suit.  This dispute includes 


Defendant’s assertions regarding Race-Notice Considerations.  Plaintiff asserts that it is the real 


party in interest withstanding to bring the instant foreclosure action based upon the testimony and 


evidence presented at trial.  Plaintiff further asserts that its standing has been established by this 


Court’s order entered September 30, 2025, which denied several motions filed by the Defendant. 


2. Plaintiff’s complaint includes a cause of action pursuant to the South Carolina Uniform 


Declaratory Judgments   Act   S.C.   Code   Ann.   §   15-53-10, et.   seq.,   and   involves   an   


actual, justiciable controversy between the parties as described therein.  Plaintiff alleges that, due 


to inadvertent errors and mistakes, the Acknowledgment Section of the Mortgage was improperly 


executed by the Notary as the notary lists himself as the party whose signature was being 


acknowledged instead of the Mortgagors, Carl A. Nunally, Sr. and Frankie L. Nunally.  Plaintiff   


alleges   that   the   notary   intended   to   properly   execute   the   Acknowledgment Section, and 


that the clear intent of the parties to the Mortgage was to execute and record a valid Mortgage to 


secure repayment of the Note described herein.  The Defendant’s contest the Plaintiff’s entitlement 


to declaratory judgment. 


 


ISSUES: 


1. Is the Plaintiff the real party in interest withstanding to bring this foreclosure? 


2. Is the Plaintiff entitled to the relief sought in its declaratory judgment action? 


 


CONCLUSIONS OF LAW AND DISCUSSION: 


Plaintiff’s standing to bring the foreclosure action 


 The Plaintiff’s arguments related to standing are well taken. The Plaintiff’s standing to 
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bring the foreclosure was addressed in this Court’s September 30, 2025, order discussed above.  


The evidence presented at trial is consistent with the September 30, 2025, order.  For finality, the 


findings regarding standing are incorporated below. 


SCRCP Rule 17(a) provides that, “[e]very action shall be prosecuted in the name of the 


real party in interest” and further sets forth that, “[n]o actions shall be dismissed on the ground that 


it is not prosecuted in the name of the real party in interest until such time has been allowed, after 


objection, for ratification of commencement of the action by, or joinder or substitution of, the real 


party in interest”.   In Bank of America, N.A. v. Draper, 405 S.C. 214, 746 S.E.2d 478 (Ct. App. 


2013), the Court of Appeals took up the issue of standing in the context of a mortgage foreclosure 


and noted, “[t]he requirement of Standing is not an inflexible one.” Id at 220 (quoting Sloan v. 


Sch. Dist. Of Greenville Cnty., 342 S.C. 515, 524, 537 S.E.2d 299, 304 (Ct. App. 2000)).   The 


Court of Appeals further noted the following regarding transfers of Notes and Mortgages: 


 


An assignee stands in the shoes of its assignor.  Twelfth RMA Partners, L.P. v. Nat’l 


Safe Corp., 335 S.C. 635, 639, 518 S.E.2d 44, 46 (Ct. App. 1999); see also S.C. 


Code Ann. §36-3-203(b) (Supp. 2012) (Providing a transfer of an instrument vests 


in the transferee any rights the transferor had).  “[T]he assignment of a note secured 


by a mortgage carries with it an assignment of the mortgage, but…the assignment 


of the mortgage alone does not carry with it an assignment of the note.” Hahn v. 


Smith, 157 S.C. 157, 167, 154 S.E. 112, 115 (1930); see also Ballou v. Young, 42 


S.C. 1710, 176, 20 S.E. 84, 85 (1984) (“The Transfer of a note carries with it a 


mortgage given to secure payment of such note.”). 


Id. at 220.   


Thus, a holder of a note has standing as the real party in interest to bring a foreclosure 


action.  In Draper, the Court of Appeals also acknowledged that a mortgage servicer has standing 


to initiate a foreclosure action.  “Several bankruptcy courts and federal district courts, including 


those in South Carolina, have recognized the servicer of a loan to be a real party in interest and 


able to initiate a foreclosure.  We agree with this view.”  Id. at 223. 
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I find and conclude that the Note was properly endorsed.  The Note is endorsed on its face 


and there are two allonges affixed to the document.  Despite the Defendants’ assertions to the 


contrary, on its face, the Note was endorsed from Novastar Home Mortgage, Inc. to Novastar 


Mortgage, Inc.  The Note is further endorsed from Novastar Mortgage, Inc. to JPMorgan Chase 


Bank, as Trustee of the NovaStar Mortgage Funding Trust, Series 2004-1, relating to the NovaStar 


Home Equity Loan Asset-Backed Certificates, Series 2004-1. Each of the Novastar endorsements 


note the same trust which is consistent with the Plaintiff in this action.  Finally, the Note is endorsed 


in blank by JPMorgan Case Bank N.A. f/k/a JPMorgan Chase Bank, as Trustee of the NovaStar 


Mortgage Funding Trust, Series 2004-1, relating to the NovaStar Home Equity Loan Asset-Backed 


Certificates, Series 2004-1.  On its face, the Note is a negotiable instrument as defined in S.C. 


Code Ann. §36-3-104.  Plaintiff is the holder of the Note as defined in S.C. Code Ann. § 36-1-201 


(b)(21)(A), formerly S.C. Code Ann. §36-1-201(20) as they are in possession of the negotiable 


instrument indorsed in blank.  As the holder of the Note, Plaintiff is a “person entitled to enforce” 


the Note pursuant to S.C. Code Ann. § 36-3-301 as a matter of law. 


I find and conclude that the chain of assignments of the Mortgage to the Plaintiff is valid.  


While cogent evidence of the transfer of the Mortgage to the Plaintiff, the assignments are 


unnecessary to assert Plaintiff’s right to enforce the Note and Mortgage.  As noted in BAC Home 


Loan servicing, L.P. v. Kinder, 398 S.C. 619, 623, 731 S.E.2d 547, 549, “[t]he assignment of a 


mortgage does not need to be recorded, and failure to do so has no effect on the rights of the 


assignee”.  Quoting Singleton v. Singleton, 60 S.C. 216, 235, 38 S.E. 462, 469 (1901).  Because it 


is the transfer of the Note that carries with it the transfer of the Mortgage, the recordation of the 


assignment simply puts the world on notice of the assignment, and the timing of its recording has 


no impact on Plaintiff’s standing to bring the instant foreclosure action. 
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Further, the Defendants lack standing to challenge the transfer of the Note and Mortgage 


because they were not parties to said transfer.  In Re McFadden, 471 BR 136 (2012); see also 


Reese v. United States Bank Nat’l Ass’n, No. 3:11-2990-CMC-SVH, 2012 U.S. Dist. LEXIS 


75652, at *8-9 (D.S.C. Apr. 30, 2012)(“Plaintiff is only a party to the Mortgage and, because the 


Assignment is a separate contract to which Plaintiff is not a party, she cannot question its 


validity”); see also Windsor Green Owners Ass’n, Inc. v. Allied Signal, Inc., 362 S.C. 12, 605 


S.E.2d 750 (Ct. App. 2004). (“Generally, one not in privity of contract with another cannot 


maintain an action against him for breach of contract.”).  The Defendants were not parties to the 


subject Note and Mortgage as they were named to foreclose any ownership interest they may have 


in the property. 


A brief discussion of the race-notice considerations raised by the Defendants is warranted 


here.  The common law holds that an unrecorded mortgage is valid against the world entire.  South 


Carolina Nat. Bank v. Guest, 232 S.C. 367, 102 S.E.2d 215 (1958).  South Carolina has adopted 


the common law in full except to the point modified by South Carolina Code Annotated § 30-7-


10.1  However, this modification only protects bona fide purchasers for value without notice.  In 


all applications other than in regard to bona fide purchasers for value without notice, the common 


law rule remains effective.  See United States v. Anders Contracting Co., 111 F.Supp. 700 (D.S.C. 


1953) stating that (“[u]nder the South Carolina law, the common law rule that a …mortgage 


over real estate is good against the world, though unrecorded, remains in effect except as 


changed by the Recording Act.” (all emphasis added).   


 
1 South Carolina Code Annotated § 14-1-50 states: 


 


all, and every part, of the common law of England, where it is not altered by the Code or inconsistent with 


the Constitution or laws of this State, is hereby continued in full force and effect in the same manner as 


before the adoption of this section.   
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The recordation statutes have modified the common law rule, but have not done away with 


it.  The relevant enactment is found at South Carolina Code Annotated § 30-7-10.   This provision 


states in relevant portion: 


All … mortgages or instruments in writing in the nature of a mortgage of any real 


property  … are valid so as to affect the rights of subsequent … purchasers for 


valuable consideration without notice, only from the day and hour when they are 


recorded in the office of the register of deeds or clerk of court of the county in 


which the real property affected is situated… .   (Emphasis added) 


 


Thus, it is clear from this provision that the race-notice statute does not abrogate the 


common law rule entirely.  It modifies it only to the degree of protecting subsequent purchasers 


for valuable consideration without notice. Goodrich Silvertown, Inc. v. Rogers, 189 S.C. 101, 200 


S.E. 91 (1938).   


It is critical to note that the Defendants’ parents executed the mortgage to the Plaintiff 


that was recorded February 28, 2004, well before the Defendant’s Deed of Distribution. 


Here, the evidence establishes that the Defendants took title to the subject property from 


the estates of their parents, the mortgagors herein, Carl Alvin Nunally, Sr. and Frankie Nunally.  


Carl Alvin Nunally, Sr. passed away September 4, 2021.  A Deed of Distribution into the 


Defendants was signed by Timothy Nunally as Personal Representative of the Estate of Carl Alvin 


Nunally, Sr. on May 30, 2023, and recorded in the Lexington County Registry on September 6, 


2023, in Book 21073 at Page 1408.  At the time the Defendants received their respective interests 


in the Subject Property, the Mortgage was present in the Lexington County land records, having 


been recorded in the Lexington County Registry on February 28, 2004, in Book 9041 at Page 4.  


Therefore, the Defendants had record notice of the subject Mortgage prior to receiving their 


interests in the Subject Property. 
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Defendant Timothy Allen Nunally testified that, as Personal Representative of the Estate 


of Carl Alvin Nunally, Sr., he made a number of payments on the subject Mortgage following his 


father’s passing.  Indeed, no defendant has denied actual knowledge of the Mortgage, but rather 


the Defendants rely on their belief that the Mortgage should not have been recorded to argue that 


the Mortgage should not constitute record notice of the Plaintiff’s lien.  The Defendants’ position 


is untenable and would not erase their actual knowledge of the Mortgage as a means of avoiding 


foreclosure.  I find and conclude that the Defendants had both actual and record/inquiry notice of 


the Mortgage and, therefore, their race-notice considerations do not affect the enforceability of the 


Mortgage.   


Finally, I find and conclude that the Defendants are protected from potential double-


liability from any party other than the Plaintiff attempting to enforce the Note and Mortgage 


because, based on the testimony and evidence presented, no such party exists.  Based on the 


foregoing, all issues related to standing and enforceability of the Note and Mortgage are hereby 


resolved in favor of the Plaintiff.  


Plaintiff’s request for declaratory relief 


 Attorney Brian L. Boger testified at trial regarding his role as the attorney who supervised 


the closing of the loan as well as his serving as a witness and notary regarding the signatures of 


Carl A. Nunally, Sr. and Frankie L. Nunally on the Mortgage.  Mr. Boger testified that, due to 


inadvertent error and mistake, the Acknowledgment Section of the Mortgage was improperly 


executed as he inadvertently listed himself as the party whose signature was being acknowledged 


instead of the Mortgagors, Carl A. Nunally, Sr. and Frankie L. Nunally.  Mr. Boger testified that 


he intended   to   properly   execute   the   Acknowledgment Section, and that the clear intent of 


the parties to the Mortgage was to execute and record a valid Mortgage to secure repayment of the 
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Note described herein. Mr. Boger’s testimony was unrefuted and unequivocal.   Therefore, I find 


and conclude that the Plaintiff is entitled to an order declaring that the Mortgage is an equitable 


lien or equitable mortgage on the subject property as of the date of its execution and that the 


Mortgage represents a valid and subsisting first lien on the subject property. 


FURTHER CONCLUSIONS OF LAW: 


1. The Plaintiff is entitled to judgment as to all causes of action, including foreclosure of its 


Mortgage. 


2. The Property should be sold at public auction after statutory advertising. 


3. The Total Debt secured by Note and Mortgage, excluding attorney’s fees and court costs is 


$26,975.09.  


4. Defendants have fifteen (15) days from the date of the filing of this Order to file with Clerk 


of Court and serve on Court and Plaintiff a written request for an additional hearing on the 


amount and measure of the Plaintiff’s attorney’s fees and court costs. 


5. Interest should continue to accrue on the Total Debt.  Costs incurred after the entry of this 


Order up to the date of judicial sale may be added to the Total Debt. 


IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED: 


1. The Plaintiff is hereby granted judgment as to all causes of action, including foreclosure of its 


Mortgage. 


2. The Property should be sold at public auction after statutory advertising. 


3. The Total Debt secured by Note and Mortgage, excluding attorney’s fees and court costs is 


ordered and established at $26,975.09.  An additional hearing on the amount and measure of 


the Plaintiff’s attorney’s fees and court costs will be scheduled if necessary. 
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4. Interest shall accrue continue to accrue on the Total Debt, including any attorney’s fees and 


court costs awarded to the Plaintiff.  Costs incurred after the entry of this Order up to the date 


of judicial sale may be added to the Total Debt 


5. That the Defendant(s) liable for the Total Debt shall, prior to the judicial sale pay to the Plaintiff, 


or the Plaintiff’s attorney, the Total Debt including accrued interest, costs, and disbursements. 


6. That on default of payment, the Property shall be sold at public auction at the Lexington County 


Judicial Center, City of Lexington, County and State aforesaid, on some convenient sales day 


on the following terms: 


A. The selling officer shall require a deposit of 5% of the bid (in cash or its equivalent) 


to be applied to the purchase price upon compliance, but in case of non-compliance within 


thirty (30) days, the deposit shall be forfeited and applied to the Plaintiff’s costs of sale and 


the balance then applied to the Plaintiff’s debt. 


B. Interest on the balance of the bid shall be paid to the day of compliance at the rate 


of 1.5%. 


C. The sale shall be subject to taxes and assessments, easements and 


restrictions of record, and any senior encumbrances.  


D. The Purchaser shall pay for the deed and the cost of recording. 


7. If the Plaintiff is the successful bidder for less than the total debt at the time of sale, the Plaintiff 


shall pay only the amount of the Court’s costs and expenses. 


8. No personal or deficiency judgment being demanded, the bidding shall be final on the sale 


date, and the successful bidder may comply immediately. 


9. Notice of the time, date, and place of the sale and the terms thereof will be advertised according to 


law. 
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10. The selling officer will execute to the purchaser(s) a deed of the Property.  If any successful bidder, 


other than the Plaintiff or its assignee, fails to comply with the terms of sale within thirty (30) days, 


the Property may be re-advertised for sale according to the same terms set forth herein until full 


compliance. 


11. If an agent for the Plaintiff does not appear at the sale, the Property shall be withdrawn from sale and 


sold at the next available sales date upon the same terms. 


12. The selling officer shall apply the proceeds of the sale as follows: 


FIRST: To the payment of the costs and expenses of this action, including any Guardian Ad Litem 


fee or fees of attorneys appointed under Order of the Court; and 


NEXT: To the payment of the Total Debt, interest, and costs as defined above; and 


NEXT: Any surplus will be held pending further Order pursuant to Rule 71(c), SCRCP. 


13. That it is further ORDERED that each named Defendant, and all persons claiming under 


him, them or it, be forever barred and foreclosed of all rights, title, interest, lien, and equity of 


redemption in the Property, or any part thereof. 


14. IT IS FURTHER ORDERED that in the event the successful bidder to whom the deed of 


conveyance has been issued subsequent to the sale is other than the Defendants holding 


record title and in possession herein, the Sheriff of Lexington County is hereby ordered and 


directed to eject and remove from the premises the named Defendants holding record title to 


the property sold, together with all personal property located thereon, and put the successful 


bidder to whom the deed of conveyance has been issued or his assigns in full, quiet and 


peaceable possession of said premises without delay, and to keep said successful bidder or 


his assigns in such peaceable possession. 
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15. IT IS FURTHER ORDERED that in the event the successful bidder to whom the deed of 


conveyance has been issued subsequent to the sale is other than the Defendants holding 


record title and in possession herein, and the property remains occupied by a person or 


persons holding or claiming to hold the property under lease from the record title holders, or 


who otherwise may have rights or protections under Federal or State statutes protecting such 


lessees, the Sheriff of Lexington County shall only be ordered and directed to eject and 


remove from the premises those occupants under the terms stated above, after a hearing as 


directed by this court and under such order or writ as may be issued by this court as deemed 


equitable under the circumstances. 


16. That it is further ORDERED that after the Order Confirming Sale and Disbursements has 


been filed, the undersigned Master In Equity shall direct the Register of Deeds to release the 


lien(s) being foreclosed. 


17. That it is further ORDERED that the following is a description of the Property to be sold:  


ALL THAT CERTAIN PIECE, PARCEL OR LOT OF LAND, WITH THE 


IMPROVEMENTS THEREON, SITUATE, LYING AND BEING IN THE 


COUNTY OF LEXINGTON, STATE OF SOUTH CAROLINA, THE SAME 


BEING SHOWN AND DESIGNATED AS LOT NO. 283, BLOCK W, ON A 


PLAT OF MURRAYWOOD II BY HEANER ENGINEERING CO., DATED 


OCTOBER 27, 1972, REVISED JULY 1, 1975, AND RECORDED IN THE 


OFFICE OF THE ROD FOR LEXINGTON COUNTY IN PLAT BOOK 139-


G AT PAGE 23. ALSO BEING SHOWN ON A PLAT PREPARED FOR 


DANE C. FROST AND TERRI L. FROST BY BELTER & ASSOCIATES, 


INC., DATED JUNE 14, 1993, AND RECORDED IN PLAT BOOK 262 AT 


PAGE 70.  REFERENCE BEING MADE TO SAID LATTER PLAT WHICH 


IS INCORPORATED HEREIN FOR A MORE COMPLETE AND 


ACCURATE DESCRIPTION; ALL MEASUREMENTS BEING A LITTLE 


MORE OR LESS.  


 


THIS BEING THE SAME PROPERTY CONVEYED TO CARL A. 


NUNALLY AND FRANKIE L. NUNALLY BY DEED OF DANE C. FROST 


AND TERRI L. FROST DATED AUGUST 8, 1994, AND RECORDED 


MARCH 12, 1999, IN BOOK 5145 AT PAGE 97 IN THE OFFICE OF THE 


REGISTER OF DEEDS FOR LEXINGTON COUNTY, SOUTH 
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CAROLINA. THEREAFTER, FRANKIE L. NUNALLY PASSED AWAY 


ON JANUARY 14, 2019, LEAVING THE SUBJECT PROPERTY TO HER 


HEIRS CARL ALVIN NUNALLY, SR., CARL ALVIN NUNALLY, JR., 


MARK ANTHONY NUNALLY, AND TIMOTHY ALLEN NUNALLY, AS 


IS MORE FULLY PRESERVED IN PROBATE FILE NO. 2019-ES-32-01345 


IN SAID RECORDS. SUBSEQUENTLY, CARL A. NUNALLY PASSED 


AWAY ON SEPTEMBER 4, 2021, LEAVING THE SUBJECT PROPERTY 


TO HIS DEVISEE, TIMOTHY ALLEN NUNALLY, AS TRUSTEE OF THE 


CAN IRREVOCABLE TRUST, AS IS MORE FULLY PRESERVED IN 


PROBATE FILE NO. 2022-ES-32-01253.  SEE ALSO THE DEED OF 


DISTRIBUTION DATED MAY 30, 2023, AND RECORDED SEPTEMBER 


6, 2023, IN BOOK 21073 AT PAGE 1408 AND RE-RECORDED 


SEPTEMBER 27, 2023, IN BOOK 21075 AT PAGE 5539 IN SAID 


RECORDS. 


 


CURRENT ADDRESS OF PROPERTY:  1759 Willow Creek Drive, Columbia, SC 29212  


 


TMS: 002734-01-003 


 


AND IT IS SO ORDERED. 


 


 


[JUDGE’S SIGNATURE PAGE TO FOLLOW]
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STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


IN THE COMMON PLEAS COURT 


JUDGMENT IN A CIVIL CASE 


 


CASE NO. 2024-CP-32-01094 


  


The Bank of New York Mellon, f/k/a The Bank of 


New York as successor in interest to JPMorgan 


Chase Bank, N.A. as Trustee for NovaStar Mortgage 


Funding Trust, Series 2004-1, NovaStar Home 


Equity Loan Asset-Backed Certificates, Series 2004-


1 


PLAINTIFF(S) 


Timothy Allen Nunally, as Personal Representative 


for the Estate of Carl Alvin Nunally, Sr., deceased; 


Timothy Allen Nunally, as Trustee for the CAN 


Irrevocable Trust; Carl Alvin Nunally, Jr.; Mark 


Anthony Nunally; Timothy Allen Nunally 


DEFENDANT(S) 


Submitted by: 


Brock & Scott, PLLC 


Attorney for :  Plaintiff          Defendant 


or 


 Self-Represented Litigant 


 
Westpark Center 


3800 Fernandina Road, Suite 110  


Columbia, SC 29210 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the 


court. 


The issues have been tried or heard and a decision rendered. 
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 


41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  


Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  Other       


  STAYED DUE TO BANKRUPTCY 
 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK 


APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   Other           


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE 


AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  
IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement 


of Judgment by the Court:  
 


ORDER INFORMATION 


This order  ends  does not end the case. 


Additional Information for the 


Clerk :  


 


 


INFORMATION FOR THE JUDGMENT INDEX 


Complete this section below when the judgment affects title to real or personal property or if 


any amount should be enrolled.  If there is no judgment information, indicate “N/A” in one of 


the boxes below. 
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Judgment in Favor of 


(List name(s) below)  


Judgment Against 


(List name(s) below) 


Judgment Amount To be 


Enrolled 


(List amount(s) below) 


  N/A 


If applicable, describe the property, including tax map information and address, referenced in the 


order:  


All that certain piece, parcel or lot of land, with the improvements thereon, situate, lying and being 


in the County of Lexington, State of South Carolina, the same being shown and designated as Lot 


No. 283, Block W, on a plat of Murraywood II by Heaner Engineering Co., dated October 27, 1972, 


revised July 1, 1975, and recorded in the Office of the ROD for Lexington County in Plat Book 139-


G at Page 23. Also being shown on a plat prepared for Dane C. Frost and Terri L. Frost by Belter & 


Associates, Inc., dated June 14, 1993, and recorded in Plat Book 262 at Page 70.  Reference being 


made to said latter plat which is incorporated herein for a more complete and accurate description; 


all measurements being a little more or less.  


 


This being the same property conveyed to Carl A. Nunally and Frankie L. Nunally by deed of Dane 


C. Frost and Terri L. Frost dated August 8, 1994, and recorded March 12, 1999, in Book 5145 at 


Page 97 in the Office of the Register of Deeds for Lexington County, South Carolina. Thereafter, 


Frankie L. Nunally passed away on January 14, 2019, leaving the subject property to her heirs Carl 


Alvin Nunally, Sr., Carl Alvin Nunally, Jr., Mark Anthony Nunally, and Timothy Allen Nunally, as 


is more fully preserved in Probate File No. 2019-ES-32-01345 in said Records. Subsequently, Carl 


A. Nunally passed away on September 4, 2021, leaving the subject property to his devisees, Timothy 


Allen Nunally, as Trustee of the CAN Irrevocable Trust, as is more fully preserved in Probate File 


No. 2022-ES-32-01253.  See also the Deed of Distribution dated May 30, 2023, and recorded 


September 6, 2023, in Book 21073 at Page 1408 and re-recorded September 27, 2023, in Book 


21075 at Page 5539 in said Records. 
 


The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 


or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the 
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.  E-Filing Note: In 


E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 


  
 


 


    


Circuit Court Judge  Judge Code  Date 


 


 


For Clerk of Court Office Use Only 
 


 


This judgment was entered on the ____ day of ________, 2026 and a copy mailed first class or 


placed in the appropriate attorney’s box on this ____ day of ________, 2026 to attorneys of record 


or  


to parties (when appearing pro se) as follows: 


 


Brock & Scott, PLLC 


Westpark Center 


3800 Fernandina Road, Suite 110  


Columbia, SC 29210 


 


 


 


 ATTORNEY(S) FOR THE DEFENDANT(S) 


 
 


ATTORNEY(S) FOR THE PLAINTIFF(S)  CLERK OF COURT  
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Court Reporter:  


 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File Stamp 


and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the 


judgment to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 


 
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED 


ON PAGE 1. 


 


This action came to trial or hearing before the court. The issues have been tried or heard and a decision 


rendered. 
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Lexington Common Pleas


Case Caption: The Bank Of New York Mellon, F/K/A The Bank Of New York As ,
plaintiff, et al VS   Timothy Allen Nunally Prs , defendant, et al


Case Number: 2024CP3201094


Type: Master/Order/Other


AND IT IS SO ORDERED.


S/JUDGE JAMES O. SPENCE-3068


Electronically signed on 2026-04-23 16:49:05     page 21 of 21


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2026 A


pr 24 10:44 A
M


 - LE
X


IN
G


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
3201094


R. 73







 


  Page 1 of 2  B&S No.: 23-28438 


 


STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 


 


C/A NO.: _______________ 


 


The Bank of New York Mellon, f/k/a The Bank 


of New York as successor in interest to 


JPMorgan Chase Bank, N.A. as Trustee for 


NovaStar Mortgage Funding Trust, Series 


2004-1, NovaStar Home Equity Loan Asset-


Backed Certificates, Series 2004-1, 


 


Plaintiff, 


 


vs. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen 


Nunally, as Trustee for the CAN Irrevocable 


Trust; Carl Alvin Nunally, Jr.; Mark Anthony 


Nunally; Timothy Allen Nunally, 


 


Defendant(s). 


 


 


 


 


 


 


 


LIS PENDENS 


 


 


 


NOTICE IS HEREBY GIVEN THAT an action has been or will be commenced in this 


Court upon complaint of the above-named Plaintiff against the above-named Defendants for the 


foreclosure of a certain mortgage of real estate given by Carl A. Nunally and Frankie L. Nunally 


to Mortgage Electronic Registration Systems, Inc., as mortgagee, as nominee for NovaStar Home 


Mortgage, Inc., dated January 30, 2004, and recorded on February 28, 2004, in Book 9041 at Page 


4 in the Lexington County Registry (hereinafter, “Mortgage”).  Thereafter, the Mortgage was 


transferred to the Plaintiff herein by assignment. 


 The premises covered and affected by the said Mortgage and by the foreclosure thereof 


were, at the time of the making thereof and at the time of the filing of this notice, more particularly 


described in the said Mortgage and are more commonly described as: 


All that certain piece, parcel or lot of land, with the improvements thereon, situate, 


lying and being in the County of Lexington, State of South Carolina, the same being 


shown and designated as Lot No. 283, Block W, on a plat of Murraywood II by 


Heaner Engineering Co., dated October 27, 1972, revised July 1, 1975, and 


recorded in the Office of the ROD for Lexington County in Plat Book 139-G at 


Page 23. Also being shown on a plat prepared for Dane C. Frost and Terri L. Frost 
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  Page 2 of 2  B&S No.: 23-28438 


 


by Belter & Associates, Inc., dated June 14, 1993, and recorded in Plat Book 262 


at Page 70.  Reference being made to said latter plat which is incorporated herein 


for a more complete and accurate description; all measurements being a little more 


or less.  


 


This being the same property conveyed to Carl A. Nunally and Frankie L. Nunally 


by deed of Dane C. Frost and Terri L. Frost dated August 8, 1994, and recorded 


March 12, 1999, in Book 5145 at Page 97 in the Office of the Register of Deeds for 


Lexington County, South Carolina. Thereafter, Frankie L. Nunally passed away on 


January 14, 2019, leaving the subject property to her heirs Carl Alvin Nunally, Sr., 


Carl Alvin Nunally, Jr., Mark Anthony Nunally, and Timothy Allen Nunally, as is 


more fully preserved in Probate File No. 2019-ES-32-01345 in said Records. 


Subsequently, Carl A. Nunally passed away on September 4, 2021, leaving the 


subject property to his devisee, Timothy Allen Nunally, as Trustee of the CAN 


Irrevocable Trust, as is more fully preserved in Probate File No. 2022-ES-32-


01253.  See also the Deed of Distribution dated May 30, 2023, and recorded 


September 6, 2023, in Book 21073 at Page 1408 and re-recorded September 27, 


2023, in Book 21075 at Page 5539 in said Records. 


 


TMS No. 002734-01-003 


 


Property Address:  1759 Willow Creek Drive, Columbia, SC 29212 


 


 


s/Mary Winter Clark Dawson 


SC Bar No. 101714 


Attorney for the Plaintiff 


3800 Fernandina Road, Suite 110  


Columbia, SC 29210 


Phone:  (803) 454-3540  Fax:  (803) 454-3541 


Clark.Dawson@brockandscott.com   
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STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 


 


C/A NO.: _______________ 


 


The Bank of New York Mellon, f/k/a The Bank 


of New York as successor in interest to 


JPMorgan Chase Bank, N.A. as Trustee for 


NovaStar Mortgage Funding Trust, Series 


2004-1, NovaStar Home Equity Loan Asset-


Backed Certificates, Series 2004-1, 


 


Plaintiff, 


 


vs. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen 


Nunally, as Trustee for the CAN Irrevocable 


Trust; Carl Alvin Nunally, Jr.; Mark Anthony 


Nunally; Timothy Allen Nunally, 


 


Defendant(s). 


  


 


 


 


 


SUMMONS AND NOTICES 


 


(Non-Jury) 


 


FORECLOSURE  


OF REAL ESTATE  


MORTGAGE 


 


 


TO THE DEFENDANTS ABOVE-NAMED: 


YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, 


a copy of which is hereby served upon you, and to serve a copy of your Answer on the subscribers 


at their offices at 3800 Fernandina Road, Suite 110, Columbia, SC 29210, within thirty (30) days 


after the service hereof, exclusive of the day of such service; and if you fail to do so, judgment by 


default will be rendered against you for the relief demanded in the Complaint. If the United States 


of America is a named defendant in this case, it shall have sixty (60) days to answer after the 


service hereof, exclusive of the date of such service.  If it fails to do so, judgment by default will 


be rendered against it for the relief demanded in the Complaint. 


TO MINOR(S) OVER FOURTEEN YEARS OF AGE, AND/OR TO MINOR(S) UNDER 


FOURTEEN YEARS OF AGE AND THE PERSON WITH WHOM THE MINOR(S) RESIDES, 


AND/OR TO PERSONS UNDER SOME LEGAL DISABILITY: 


YOU ARE FURTHER SUMMONED AND NOTIFIED to apply for the appointment of a 


guardian ad litem within thirty (30) days after the service of this Summons and Notice upon you.  
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If you fail to do so, application for such appointment will be made by Attorney for Plaintiff. 


YOU WILL ALSO TAKE NOTICE that Plaintiff will move for an Order of Reference or 


the Court may issue a general Order of Reference of this action to a Master-in-Equity/Special 


Referee, pursuant to Rule 53 of the South Carolina Rules of Civil Procedure. 


YOU WILL ALSO TAKE NOTICE that under the provisions of S.C. Code Ann. § 29-3-


100, any collateral assignment of rents contained in the referenced Mortgage is perfected and 


Attorney for Plaintiff hereby gives notice that all rents shall be payable directly to it by delivery to 


its undersigned attorneys from the date of default.  In the alternative, Plaintiff will move before a 


judge of this Circuit on the 10th day after service hereof, or as soon thereafter as counsel may be 


heard, for an Order enforcing the assignment of rents, if any, and compelling payment of all rents 


covered by such assignment directly to the Plaintiff, which motion is to be based upon the original 


Note and Mortgage herein and the Complaint attached hereto. 


 


s/Mary Winter Clark Dawson 


SC Bar No. 101714 


Attorney for the Plaintiff 


3800 Fernandina Road, Suite 110  


Columbia, SC 29210  


Phone: (803) 454-3540 


Fax:  (803) 454-3541 


Clark.Dawson@brockandscott.com   
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STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 


 


C/A NO.: _______________ 


 


The Bank of New York Mellon, f/k/a The Bank 


of New York as successor in interest to 


JPMorgan Chase Bank, N.A. as Trustee for 


NovaStar Mortgage Funding Trust, Series 2004-


1, NovaStar Home Equity Loan Asset-Backed 


Certificates, Series 2004-1, 


 


Plaintiff, 


 


vs. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen Nunally, 


as Trustee for the CAN Irrevocable Trust; Carl 


Alvin Nunally, Jr.; Mark Anthony Nunally; 


Timothy Allen Nunally, 


 


Defendant(s). 


 


COMPLAINT 


 


(Non-Jury) 


 


DECLARATORY JUDGMENT AND 


FORECLOSURE 


OF REAL ESTATE 


MORTGAGE 


 


(Deficiency Judgment Waived) 


 


 


 


The Plaintiff above-named, complaining of the Defendants herein, alleges that: 


GENERAL ALLEGATIONS 


1. Plaintiff, The Bank of New York Mellon, f/k/a The Bank of New York as successor in 


interest to JPMorgan Chase Bank, N.A. as Trustee for NovaStar Mortgage Funding Trust, Series 


2004-1, NovaStar Home Equity Loan Asset-Backed Certificates, Series 2004-1, is a business entity 


duly authorized to conduct business in the State of South Carolina. 


2. Upon information and belief, the Borrower/Mortgagors, Carl A. Nunally and Frankie L. 


Nunally at the time of their death, may have possessed some interest in the real estate that is the 


subject of this action, and this Court has proper jurisdiction pursuant to S.C. Code Ann. § 36-2-


803.   


3. Upon information and belief, the Defendants, Timothy Allen Nunally, as Personal 
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Representative for the Estate of Carl Alvin Nunally, Sr., deceased, Timothy Allen Nunally, as 


Trustee for the CAN Irrevocable Trust, Carl Alvin Nunally, Jr., Mark Anthony Nunally, and 


Timothy Allen Nunally, may claim some interest in the real estate that is the subject of this action, 


and this Court has proper jurisdiction over said Defendants.  


4. The real property hereinafter described, which is the subject of this action, is situated and 


located in the County of Lexington, State of South Carolina, and this Court has proper jurisdiction 


over the subject matter and the parties of this action. 


FOR A FIRST CAUSE OF ACTION 


(Declaratory Judgment/Equitable Lien) 


5. Plaintiff re-alleges and incorporates the allegation of the preceding paragraphs as if fully 


contained herein. 


6. This cause of action is brought pursuant to the South Carolina Uniform Declaratory 


Judgments Act S.C. Code Ann. § 15-53-10, et. seq., and involves an actual, justiciable controversy 


between the parties as described herein. 


7. Due to inadvertent error and mistake, the Acknowledgment Section of the Mortgage was 


improperly executed by the Notary as the notary lists himself as the party acknowledging the 


signatures instead of the Mortgagors, Carl A. Nunally and Frankie L. Nunally. 


8. Plaintiff alleges that the notary intended to properly execute the Acknowledgment Section, 


and that the clear intent of the parties to the Mortgage was to execute and record a valid Mortgage 


to secure repayment of the Note described herein. 


9. Accordingly, Plaintiff is entitled to, and does hereby seek from this Court, an order 


declaring that the Mortgage is an equitable lien or equitable mortgage on the subject property as 


of the date of its execution and that the Mortgage represents a valid and subsisting lien on the 


subject property. 
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FOR A SECOND CAUSE OF ACTION 


(Mortgage Foreclosure) 


10. Plaintiff re-alleges and incorporates the allegations of the preceding paragraphs as if fully 


contained herein. 


11. Heretofore, Carl A. Nunally (hereinafter, “Borrower”) made, executed, and delivered to 


NovaStar Home Mortgage, Inc. (hereinafter, “Lender”), a certain Fixed Rate Note dated January 


30, 2004, in writing (hereinafter, “Note”), wherein and whereby Borrower promised to pay to 


Lender the principal sum of $121,500.00, together with interest at the rate of 6.99% per annum on 


the unpaid balance; said principal and interest being payable in monthly installments thereafter 


until the said Note is fully paid. 


12. In order to secure the payment of said Note, the said Carl A. Nunally and Frankie L. 


Nunally (hereinafter, “Mortgagors”) did make, execute, and deliver to Mortgage Electronic 


Registration Systems, Inc., as mortgagee, as nominee for NovaStar Home Mortgage, Inc., its 


successors and assigns, a certain mortgage dated January 30, 2004 (hereinafter, “Mortgage”), 


securing the below-described real property, including any and all improvements to the property, 


located in the County and State aforesaid (hereinafter, “Property”): 


All that certain piece, parcel or lot of land, with the improvements thereon, situate, 


lying and being in the County of Lexington, State of South Carolina, the same being 


shown and designated as Lot No. 283, Block W, on a plat of Murraywood II by 


Heaner Engineering Co., dated October 27, 1972, revised July 1, 1975, and 


recorded in the Office of the ROD for Lexington County in Plat Book 139-G at 


Page 23. Also being shown on a plat prepared for Dane C. Frost and Terri L. Frost 


by Belter & Associates, Inc., dated June 14, 1993, and recorded in Plat Book 262 


at Page 70.  Reference being made to said latter plat which is incorporated herein 


for a more complete and accurate description; all measurements being a little more 


or less.  


 


This being the same property conveyed to Carl A. Nunally and Frankie L. Nunally 


by deed of Dane C. Frost and Terri L. Frost dated August 8, 1994, and recorded 


March 12, 1999, in Book 5145 at Page 97 in the Office of the Register of Deeds for 


Lexington County, South Carolina. Thereafter, Frankie L. Nunally passed away on 
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January 14, 2019, leaving the subject property to her heirs Carl Alvin Nunally, Sr., 


Carl Alvin Nunally, Jr., Mark Anthony Nunally, and Timothy Allen Nunally, as is 


more fully preserved in Probate File No. 2019-ES-32-01345 in said Records. 


Subsequently, Carl A. Nunally passed away on September 4, 2021, leaving the 


subject property to his devisee, Timothy Allen Nunally, as Trustee of the CAN 


Irrevocable Trust, as is more fully preserved in Probate File No. 2022-ES-32-


01253.  See also the Deed of Distribution dated May 30, 2023, and recorded 


September 6, 2023, in Book 21073 at Page 1408 and re-recorded September 27, 


2023, in Book 21075 at Page 5539 in said Records. 


 


Parcel Number:  002734-01-003 


 


Property Address:  1759 Willow Creek Drive, Columbia, SC 29212 


 


13. Said Mortgage was recorded on February 28, 2004, in Book 9041 at Page 4 in the 


Lexington County Registry. 


14. Thereafter, the Mortgage was assigned to The Bank of New York Mellon, f/k/a The Bank 


of New York as successor in interest to JPMorgan Chase Bank, N.A. as Trustee for NovaStar 


Mortgage Funding Trust, Series 2004-1, NovaStar Home Equity Loan Asset-Backed Certificates, 


Series 2004-1 by Corrective Assignment recorded on October 3, 2023, in Book 21076 at Page 


4337.   


15. The Mortgage evidences and secures the repayment of money advanced by the Lender to, 


or on behalf of, the Mortgagors and constitutes a valid first lien on the Property. 


16. Subsequently, Carl A. Nunally and Frankie L. Nunally did make, execute and deliver to 


the servicer for the loan at the time of the modification, its successors and assigns, a certain Loan 


Modification Agreement, amending and supplementing the Note and Mortgage described 


above.  By virtue of the Loan Modification Agreement, the unpaid principal balance was modified, 


together with interest at the rate of 1.5% per annum on the unpaid balance. 


17. Frankie L. Nunally passed away on January 14, 2019, as evidenced by the information 


found in Estate File 2019-ES-32-01345 in the probate records for Lexington County, South 
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Carolina, indicating the heirs/devisees of the Property as Carl Alvin Nunally, Sr., Carl Alvin 


Nunally, Jr., Mark Anthony Nunally, and Timothy Allen Nunally. 


18. Carl A. Nunally, Sr., passed away on September 4, 2021, as evidenced by the information 


found in Estate File 2022-ES-32-01253 in the probate records for Lexington County, South 


Carolina, indicating the heirs/devisees of the Property as Timothy Allen Nunally as Trustee of the 


CAN Irrevocable Trust.   


19. Any notice required by the terms of the Mortgage or by State or Federal law has been given 


to the applicable defendant(s) prior to the commencement of this action. 


20. The Plaintiff herein is entitled to enforce said Note and has the right to foreclose by virtue 


of the Plaintiff's status as holder of the instrument, a nonholder in possession of the instrument 


who has the rights of a holder, or person not in possession of the instrument who is entitled to 


enforce the instrument pursuant to S.C. Code Ann. §§ 36-3-309 or 36-3-418(d) (2008).  


21. In and by the terms of said Note and the Mortgage securing the same, it is provided, among 


other things, that on failure to pay any installment of either principal or interest or any portion 


thereof when due, or if any of the conditions and requirements in the Mortgage securing the same 


not be complied with, then the whole principal sum and accrued interest shall at the option of the 


legal holder thereof become at once due and payable without notice, and collectible by foreclosure. 


22. In and by the terms of the said Note it is further provided that the maker thereof shall pay 


all collection costs including reasonable attorneys’ fees if the said Note be placed in the hands of 


an attorney for collection after default. 


23. Plaintiff waives its right to a deficiency judgment as to any defendant for amounts due on 


the herein described Note and Mortgage.   


24. The installments of principal and interest falling due from and after May 1, 2023, have not 
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been paid although demand for the payment thereof has been made.  The Plaintiff, has and does 


hereby elect to declare the entire balance of said principal and interest due and payable at once; 


that there is now due and owing and unpaid upon the said Note and Mortgage the full and just 


principal sum of $6,345.74, together with interest at the rate of 1.5% per annum, the 


current/modified rate of interest, from the date of the last payment, together with non-interest 


bearing principal balance of $12,076.1, together with reasonable attorneys’ fees for the collection 


thereof and the costs of this action.  Plaintiff may be forced to pay sums for taxes, insurance and 


costs for securing the property, which sums, according to the terms of the Mortgage, should be 


added to the amount of the debt. 


25. Upon information and belief, said information having been obtained from the records of 


Lexington County, South Carolina, the Defendants below-named have or may claim to have some 


interest in or lien upon the Property by virtue of the matters and things herein below alleged, to-


wit:  


A. The Defendants, Timothy Allen Nunally and Mark Anthony Nunnally, have 


or may claim to have some interest in the Property by virtue of a certain deed of the 


Estate of Carl Alvin Nunally, Sr., purporting to convey an interest in the Property 


to aforementioned Defendants. Said deed was recorded on September 6, 2023, in 


the Lexington County Records in Book 21073 at Page 1408. Any interest that this 


Defendant received in the Property is “subject to” Plaintiff’s Mortgage and this 


interest should be eliminated through a properly completed foreclosure sale. 


 


B.  The Defendants, Carl Alvin Nunally, Jr., Mark Anthony Nunally, and 


Timothy Allen Nunally, have or may claim to have some interest in the Property 


by virtue of being heirs to or devisees of Frankie L. Nunally as shown in Estate File 


2019-ES-32-01345 in the Lexington County Probate Records. Any interest that 


these Defendants would have received in the Property would have been “subject 


to” Plaintiff’s Mortgage and this interest would be eliminated through a properly 


completed foreclosure sale. 


 


C. The Defendant, Timothy Allen Nunally, as Trustee of the CAN Irrevocable 


Trust, have or may claim to have some interest in the Property by virtue of being 


an heir to or devisee of Carl A. Nunally, Sr., as shown in Estate File 2022-ES-32-


01253 in the Lexington County Probate Records. Any interest that this Defendant 
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would have received in the Property would have been “subject to” Plaintiff’s 


Mortgage and this interest would be eliminated through a properly completed 


foreclosure sale. 


 


D. The Defendant, Timothy Allen Nunally, as Personal Representative of the 


Estate of Carl A. Nunally, Sr., has or may claim to have some interest in the 


Property by virtue of being the Personal Representative as shown in the Estate File 


2022-ES-32-01253.  Any interest that this Defendant has in the Property would be 


“subject to” Plaintiff’s Mortgage and this interest would be eliminated through a 


properly completed foreclosure sale. 


 


WHEREFORE, Plaintiff prays judgment that: 


A. Plaintiff’s Mortgage be declared an equitable lien on the property as of the date of its 


execution, and that the Mortgage be declared a valid and subsisting lien on the property. 


B. The amount due upon the said Note and Mortgage held by the Plaintiff be ascertained and 


determined under the direction of this Court, together with attorney's fees and costs of this action. 


C. Appoint a Receiver to collect the rents, issue, profits or designated sums from the 


mortgagor(s), and/or the grantee(s) of the mortgagor(s), and/or tenant(s) occupying or exercising 


control over the mortgaged premises and hold the same subject to the further order of this Court. 


D. Plaintiff's Mortgage be declared a valid first lien and that Plaintiff have judgment of 


foreclosure for the amount so found to be due and owing thereon, together with any taxes or 


insurance premiums which may be due or which may be or have been paid by Plaintiff, together 


with attorney's fees and for the costs of this action. 


E. The Property be sold according to law and the practice of this Court, the equity of 


redemption be barred and that the proceeds of sale be applied as follows: 


First, to the costs and expenses of the within action and said sale; 


 


Second, to the payment and discharge of the amount due on Plaintiff's Note 


and Mortgage, together with attorney's fees as aforesaid; and 


 


Third, the surplus, if any, be distributed according to law. 
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F. For such other and further relief as may be just and proper. 


FURTHER, in the event the successful bidder (at the time of this foreclosure sale) is other than the 


Defendant(s) in possession herein, the Sheriff of Lexington County will be ordered and directed 


to eject and remove from the premises the occupants of the property sold, together with all personal 


property located therein, and put the successful bidder or his assigns in full, quiet and peaceable 


possession of said Property without delay, and to keep the successful bidder or his assigns in such 


peaceable possession. 


 


s/Mary Winter Clark Dawson 


SC Bar No. 101714 


Attorney for the Plaintiff 


3800 Fernandina Road, Suite 110  


Columbia, SC 29210 


Phone:  (803) 454-3540 


Fax:  (803) 454-3541 


Clark.Dawson@brockandscott.com   
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