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STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 


C/A NO.: 2024-CP-32-01094 


 


The Bank of New York Mellon, f/k/a The Bank 


of New York as successor in interest to 


JPMorgan Chase Bank, N.A. as Trustee for 


NovaStar Mortgage Funding Trust, Series 


2004-1, NovaStar Home Equity Loan Asset-


Backed Certificates, Series 2004-1, 


 


Plaintiff, 


 


vs. 


 


Timothy Allen Nunally, as Personal 


Representative for the Estate of Carl Alvin 


Nunally, Sr., deceased; Timothy Allen 


Nunally, as Trustee for the CAN Irrevocable 


Trust; Carl Alvin Nunally, Jr.; Mark Anthony 


Nunally; Timothy Allen Nunally, 


 


Defendants. 


PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO DEFENDANTS’ 


MOTION TO DISMISS 
 


 


Plaintiff, by and through its undersigned counsel, respectfully submits this memorandum 


in opposition to the motion of Defendants Carl Alvin Nunally, Jr., Mark Anthony Nunally, and 


Timothy Allen Nunally (hereinafter the “Defendants”) motion to dismiss filed July 17, 2024 in the 


above-referenced matter.  This memorandum will reflect that the Defendant’s request should be 


denied as Defendants were properly served with the initial pleadings in this matter with Defendant 


Carl Alvin Nunally, Jr. being personally served with the initial pleadings on March 16, 2024.  


Defendants Timothy Allen Nunally, Timothy Allen Nunally, as Personal Representative for the 


Estate of Carl Alvin Nunally, Sr., deceased, Timothy Allen Nunally, as Trustee for the CAN 


Irrevocable Trust, and Marck Anthony Nunally were validly served via publication. 
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I. INTRODUCTION AND FACTS 


This action is one for foreclosure of a mortgage on real property located in Lexington 


County, South Carolina.  The subject property is located at 1759 Willow Creek Drive, Columbia, 


South Carolina 29212.  The Plaintiff’s Lis Pendens, Summons, and Complaint were filed on March 


8, 2024.  Defendant Carl Alvin Nunally, Jr. was personally served with the initial pleadings on 


March 16, 2024, as is shown by the affidavit of service file April 29, 2024.  The case was referred 


to The Honorable James O. Spence, as Master in Equity for Lexington County, on May 23, 2024. 


Despite due diligence, service of process was unsuccessful Defendants Mark Anthony 


Nunally and Timothy Allen Nunally.  As a result, Plaintiff sought an Order for service by 


publication on July 2, 2024.  Plaintiff’s request for service by publication was accompanied by 


supporting affidavits and evidence.  An Order for Service by Publication was filed July 3, 2024.  


Pursuant to the Order, copies of the Complaint were sent to the Defendants Mark Anthony Nunally 


and Timothy Allen Nunally at their last known address and publication of the summons and notice 


of filing of the complaint occurred in the Lexington County Chronical & The Dispatch-News on 


July 18, 2024, July 25, 2024, and August 1, 2024. 


On July 17, 2024, Defendants Carl Alvin Nunally, Jr., Mark Anthony Nunally, and 


Timothy Allen Nunally jointly filed a motion to dismiss, challenging service of process.  The 


motion provides no facts or legal argument to support their challenge to service of process.  As the 


Defendants were properly served as outlined above, and because the Defendants have provided no 


legally cognizable grounds to refute service of process, the Defendants’ motion should be denied 


as a matter of law.  


II. DISCUSSION 


An order for service by publication may be issued in certain circumstances pursuant to S.C. 


Code Ann. § 15-9-710 when an affidavit is submitted satisfactory to the issuing.  Where a 
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defendant on whom service by publication is sought is a resident of the South Carolina, service by 


publication may be issued if, after a diligent search, the defendant cannot be found.  S.C. Code 


Ann. § 15-9-710 (3).  Where the defendant is not a resident of South Carolina, service by 


publication may be issued if the defendant owns property therein and the court has jurisdiction of 


the subject of the action.    “When the issuing officer is satisfied by the affidavit, his decision to 


order service by publication is final absent fraud or collusion.”  Wachovia Bank of South Carolina 


v. Player, 341 S.C. 424, 429, 535 S.E. 128, 130 (2000).  Citing Yarborough v. Collins, 293 S.C. 


290, 360 S.E.2d 300 (1987); Ingle v. Whitlock, 282 S.C. 391, 318 S.E.2d 367 (1984); Gibson v. 


Everett, 41 S.C. 22, 19 S.E. 286 (1894); Yates v. Gridley, 16 S.C. 496 (1882).  


Here, the Defendants have given no indication as to the grounds for their challenging 


service by publication, let alone allegations or proof of fraud or collusion.  One of the Defendants, 


Carl Alvin Nunally, Jr. challenges service by publication upon him even though he was personally 


served and not served via publication1.   


Based upon the foregoing, service is proper upon the Defendants either via personal service 


(as to defendant Carl Alvin Nunally, Jr.) or service by publication (as to the remaining moving 


defendants).  Therefore, Defendants’ motion should be denied as a matter of law. 


CONCLUSION 


The Defendants were properly served with the initial pleadings via personal service or 


service by publication.  The Defendants’ motion is devoid of any facts or grounds to support their 


challenge to service.  Therefore, Plaintiff respectfully requests that Defendants’ motion be denied. 


 


[SIGNATURE PAGE TO FOLLOW] 


 
1 See Affidavit of Service on Carl Alvin Nunally, Jr. filed April 29, 2024, evidencing personal service upon said 


defendant on March 16, 2024. 
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Respectfully submitted, 


 


s/Chad W. Burgess 


SC Bar No.:  72520 


Brock & Scott, PLLC 


3800 Fernandina Road, Suite 110 


Columbia, SC  29210 


Phone 803-454-3540; Fax 803-454-3541 


Attorney for Plaintiff 


        


Dated: November 25, 2024 


Columbia, South Carolina


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2024 N


ov 25 12:16 P
M


 - LE
X


IN
G


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
3201094


R. 130







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2024 N


ov 25 12:16 P
M


 - LE
X


IN
G


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
3201094


R. 131







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2024 N


ov 25 12:16 P
M


 - LE
X


IN
G


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
3201094


R. 132







R. 133







R. 134







R. 135







R. 136







R. 137







R. 138







R. 139







R. 140







R. 141







R. 142







R. 143







R. 144







R. 145







R. 146







R. 147







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jan 03 3:00 P


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094


R. 148







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jan 03 3:00 P


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094


R. 149







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jan 03 3:00 P


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094


R. 150







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jan 03 3:00 P


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094


R. 151







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jan 10 10:14 A


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094


R. 152







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jan 10 10:14 A


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094


R. 153







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jan 10 10:14 A


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094


R. 154







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jan 10 10:14 A


M
 - LE


X
IN


G
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


3201094


R. 155







R. 156







R. 157







R. 158







R. 159







R. 160







R. 161







R. 162







R. 163







R. 164







R. 165







R. 166







R. 167







R. 168







R. 169







R. 170







R. 171







R. 172







R. 173







R. 174







R. 175







R. 176







R. 177







R. 178







R. 179







R. 180







R. 181







R. 182







R. 183







R. 184







R. 185







R. 186







R. 187







R. 188







R. 189







R. 190







R. 191







R. 192







R. 193







R. 194







R. 195







R. 196







R. 197







R. 198







R. 199







R. 200







R. 201







STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON


The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series


2A04-1, NovaStar Home Equtty Loan Asset-
Backed Certificates, Series 2004-t,


Pleading:


Party (ies) Served:


IN THE COURT OF COMMON PLEAS


C/A NO. : 2024-CP -32-0109 4


Filed Order Denying Defendant's Motions; Filed Trial
Scheduling Order; Certificate of Service by Mail


Plaintiff,


VS,


Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl AlvinNunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,


CERTIFICATE OF SERVICE BY MAIL


Defendants.


The undersigned hereby certifies that he/she is an employee of Brock & Scott; PLLC,
and is a person of such age and discretion as to be competent to serve papers.


That on the 'Ll14l l.fl 5 . he/she served a copy of the following documents by
placing said copy in a postage paid envelope addressed to each of the following persons at the


address stated below, which is the last known address, and by depositing said envelope and


contents in the U.S. Mail. Any parfy that has appeared via electronic means is being served


via electronic means.


Carl AlvinNunally, Jr.


51173 Central Village Rd, Apt 301
Chesterfield, MI 48047


Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349


Timothy AllenNunally
4499 Persian Ct
Snellville, GA 30039


R. 202







Timothy Allen Nunally, as Personal Representative for the
Estate of Carl AlvinNunally, Sr., deceased
4499 Persian Ct
Snellville, GA 30039


Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust
4499 PersianCt
Snellville, GA 30039


Columbia, South Carolina


Lauren


R. 203
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