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Dear Clerk of Court:

Please file the attached PDF portion(s) of Appellants’ Record on Appeal in Appellate Case
No. 2026-001103, The Bank of New York Mellon v. Nunally, arising from Lexington County
Case No. 2024-CP-32-01094.

This message is one of 11 numbered emails collectively transmitting all five volumes, record
pages R. 1-2189. Each subject line identifies the attached volume(s) and transmission part(s).
The division into email parts preserves the pages and pagination of the five-volume record.

A bound five-volume set was mailed to Respondent’s counsel on October 27, 2026, and a
separate bound set was mailed to the Court that day. Mr. Burgess is copied on these emails to
receive courtesy electronic copies. The signed Certificate of Service accompanies email 11 of
11.

Please acknowledge receipt of the complete submission and advise if any attachment is
missing or unreadable.

Respectfully,

s/ Mark Anthony Nunnally

Appellant, individually and pro se
3151 Mt Zion Road, Apartment 10309
Stockbridge, GA 30281

404-980-4488

markanunnally@gmail.com
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Plaintiff has agreed to be bound and obligated itself to pay said attorney for his/her services such sum
as the Court shall adjudge to be reasonable.

7. This document also authorizes the attorney of record, or his/her representative, to
testify on behalf of the Plaintiff in this foreclosure action.

8. The business record attached as Exhibit A, which I have personally reviewed,

is a true and correct printout that is part of the business records described above.

74 G/Z; 287 4 /ngyp—g

Print Name: Daniel Delpesche

Title:  contract management coordinator

PHH Mortgage Corporation servicer for The Bank
of New York Mellon, f/k/a The Bank of New York
as successor in interest to JPMorgan Chase Bank,
N.A. as Trustee for NovaStar Mortgage Funding
Trust, Series 2004-1, NovaStar Home Equity Loan
Asset-Backed Certificates, Series 2004-1

STATE OF Florida
COUNTY OF Palm Beach

The foregoing instrument was acknowledged before me by means of [x] physical presence or
[ ] online notarization, this __/ 6 day of % /”7\\// 2025, by
Daniel Delpesche as contract management coordinator

for PHH Mortgage Corporation as Servicer The Bank of New York Mellon, f/k/a The Bank of New

York as successor in interest to JPMorgan Chase Bank, N.A. as Trustee for NovaStar Mortgage

Funding Trust, Series 2004-1, NovaStar Home Equity Loan Asset-Backed Certificates, Series 2004-

1, who is personally known to me or who has produced /(@ ’,/4 as identification.
7
-

Signature of Notary Public
Name of Notary Public: Carlene Reid

3 CARLENE REID b
: ‘Q A1 Notary Public - State of Florida §
) !‘&‘%ig Commissien # HH 503789
Lo My Comm, Expires Apr 28, 2028 ¥
Bomeed through National Notary Asse. B

-

Notary Commission Expiration Date: -

Personally Known: L
OR Produced Identification: _~—

Type of Identification Produced™ ™
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

NOTICE OF MOTION HEARING

YOU WILL PLEASE TAKE NOTICE that The Honorable James O. Spence, as Master in
Equity for Lexington County, has scheduled June 3, 2025, at 3:00 PM., at the Lexington County

Judicial Center, 205 East Main Street, Lexington, SC 29072, in Courtroom 2A as the time and

place for holding a hearing on all pending Motions, at which time and place all interested parties

will appear.

You are requested to notify Brock & Scott, PLLC at phone number (803) 454-3540 of your

intention to appear.

Dated: May 23, 2025
Columbia, South Carolina

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.com

23-28438 FCO1
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
C/A NO.: 2024-CP-32-01094
The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,

VS. CERTIFICATE OF SERVICE BY MAIL

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC,
and is a person of such age and discretion as to be competent to serve papers.

That on the 23rd day of May, 2025, he/she served a copy of the Notice of Hearing by
placing said copy in a postage paid envelope addressed to each of the following persons at the
address stated below, which is the last known address, and by depositing said envelope and
contents in the U.S. Mail. Any party that has appeared via electronic means is being served
via electronic means.

Pleading: Notice of Motion Hearing
Party (ies) Served:

Occupant(s)

1759 Willow Creek Drive

Columbia, SC 29212

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

23-28438
R. 224
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Columbia, South Carolina

Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative for the
Estate of Carl Alvin Nunally, Sr., deceased

4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust

4499 Persian Ct
Snellville, GA 3003

,-—'/

Lauren Bé'/@(vder
Brock & Scott, PLLC

23-28438
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
C/A NO.: 2024-CP-32-01094
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,
Vs. NOTICE OF MOTION AND MOTION
FOR SUMMARY JUDGMENT
Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

TO: ALL APPEARING PARTIES:

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, by and through its undersigned
attorney, will, on the tenth (10th) day after service hereof, or as soon thereafter as counsel
may be heard, move before the Honorable, James O. Spence as Master In Equity for Lexington
County, for an Order pursuant to Rule 56 of the South Carolina Rules of Civil Procedure
granting the Plaintiff, summary Judgment in this matter. This Motion is made upon the
grounds that there is no genuine issue as to any material fact and that the Plaintiff is entitled
to judgment as a matter of law.

This Motion is supported by the South Carolina Rules of Civil Procedure, relevant case law,

and any discovery, affidavits, or memoranda presented.

[SIGNATURE PAGE TO FOLLOW]
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Columbia, South Carolina
Date: May 23, 2025

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.co

R. 227
B&S No.: 1126301
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
C/A NO.: 2024-CP-32-01094
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest
to JPMorgan Chase Bank, N.A. as Trustee
for NovaStar Mortgage Funding Trust,
Series 2004-1, NovaStar Home Equity Loan
Asset-Backed Certificates, Series 2004-1,

Plaintiff, MEMORANDUM IN THE SUPPORT OF

THE PLAINTIFF’S MOTION FOR
SUMMARY JUDGMENT

VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark
Anthony Nunally; Timothy Allen Nunally,

Defendants.

I. INTRODUCTION AND FACTS

On or about January 30, 2004, Carl A. Nunally (hereinafter referred to as the
“Defendant”) executed, and delivered to NovaStar Home Mortgage, Inc. a certain Mortgage
Note (“Note”) in writing wherein and whereby the Defendants promised to repay the principal
sum of $121,500.00, together with interest at an adjustable interest rate with an initial interest
rate of 6.99% per annum on the unpaid balance; said principal and interest being payable in
monthly installments initially of $941.26, commencing on the 1st day of each month thereafter
until the said Note is fully paid.

In order to secure the payment of said Note, the said Carl A. Nunally and Frankie L.
Nunally, did on the same date, to wit, January 30, 2004, make, execute, and deliver to
Mortgage Electronic Registration Systems, Inc., as mortgagee, as nominee for NovaStar
Home Mortgage, Inc., its successors and assigns, a certain real estate Mortgage ("Mortgage")

covering real property located in Lexington County, South Carolina as more fully described

Page 1 of 6 B&S No.: 23-28438 FCO1
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in said Mortgage. Included in the Plaintiff’s Complaint is an action for reformation of

Mortgage to clarify that the subject property is described as follows:

All that certain piece, parcel or lot of land, with the improvements thereon,
situate, lying and being in the County of Lexington, State of South Carolina,
the same being shown and designated as Lot No. 283, Block W, on a plat of
Murraywood II by Heaner Engineering Co., dated October 27, 1972, revised
July 1, 1975, and recorded in the Office of the ROD for Lexington County in
Plat Book 139-G at Page 23. Also being shown on a plat prepared for Dane C.
Frost and Terri L. Frost by Belter & Associates, Inc., dated June 14, 1993, and
recorded in Plat Book 262 at Page 70. Reference being made to said latter plat
which is incorporated herein for a more complete and accurate description; all
measurements being a little more or less.

This being the same property conveyed to Carl A. Nunally and Frankie L.
Nunally by deed of Dane C. Frost and Terri L. Frost dated August 8, 1994, and
recorded March 12, 1999, in Book 5145 at Page 97 in the Office of the Register
of Deeds for Lexington County, South Carolina. Thereafter, Frankie L.
Nunally passed away on January 14, 2019, leaving the subject property to her
heirs Carl Alvin Nunally, Sr., Carl Alvin Nunally, Jr., Mark Anthony Nunally,
and Timothy Allen Nunally, as is more fully preserved in Probate File No.
2019-ES-32-01345 in said Records. Subsequently, Carl A. Nunally passed
away on September 4, 2021, leaving the subject property to his devisee,
Timothy Allen Nunally, as Trustee of the CAN Irrevocable Trust, as is more
fully preserved in Probate File No. 2022-ES-32-01253. See also the Deed of
Distribution dated May 30, 2023, and recorded September 6, 2023, in Book
21073 at Page 1408 and re-recorded September 27, 2023, in Book 21075 at
Page 5539 in said Records.

TMS No. 002734-01-003
Property Address: 1759 Willow Creek Drive, Columbia, SC 29212

The Mortgage was recorded February 28, 2004, in the ROD’s Office for Lexington
County in Book 9041 at page 4. The Plaintiff’s Complaint includes a cause of action for
Declaratory Judgment/Equitable Lien pursuant to SC Code Ann. § 15-53-10, et. seq. Due to
inadvertent error and mistake, the Acknowledgment Section of the Mortgage was improperly

executed by the Notary as the notary lists himself as the party acknowledging the signatures
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instead of the Mortgagors, Carl A. Nunally and Frankie L. Nunally. Plaintiff alleges that the
notary intended to properly execute the Acknowledgment Section, and that the clear intent of
the parties to the Mortgage was to execute and record a valid Mortgage to secure repayment
of the Note described herein. Accordingly, Plaintiff is entitled to, and does hereby seek from
this Court, an order declaring that the Mortgage is an equitable lien or equitable mortgage on
the subject property as of the date of its execution and that the Mortgage represents a valid
and subsisting lien on the subject property.

Thereafter, the Mortgage was assigned to The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series 2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1 by assignment recorded on July 28, 2023 in Book 21067
at Page 4337. The Mortgage evidences and secures the repayment of money advanced by the
Mortgagee to, or on behalf of, the mortgagor(s) and constitutes a purchase money first lien on
the Mortgaged premises. Copies of the Note, Mortgage, and Assignment are attached hereto
and incorporated herein as Exhibits “1” through “3” respectively.

Frankie L. Nunally passed away on January 14,2019, as evidenced by the information
found in Estate File 2019-ES-32-01345 in the probate records for Lexington County, South
Carolina, indicating the heirs/devisees of the Property as Carl Alvin Nunally, Sr., Carl Alvin
Nunally, Jr., Mark Anthony Nunally, and Timothy Allen Nunally. Carl A. Nunally, Sr.,
passed away on September 4, 2021, as evidenced by the information found in Estate File 2022-
ES-32-01253 in the probate records for Lexington County, South Carolina, indicating the
heirs/devisees of the Property as Timothy Allen Nunally as Trustee of the CAN Irrevocable
Trust.

In and by the terms of said Note and Mortgage securing the same, it is provided, among
other things, that on failure to pay any installment of either principal or interest or any portion
thereof when due, or if any of the conditions and requirements in the Mortgage securing the
same not be complied with, then the whole principal sum and accrued interest shall at the
option of the legal holder thereof become at once due and payable without notice, and
collectible by foreclosure. In and by the terms of the said Note, it is further provided that the

maker thereof shall pay all collection costs, including reasonable attorney’s fees, if the said
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Note be placed in the hands of an attorney for collection after default. Any notice required by
the terms of the Mortgage or by state or federal law has been given to the applicable
defendant(s) prior to the commencement of this action.

The installments of principal and interest falling due from and after May 1, 2023, have
not been paid, thereby placing the Defendant in default under the terms of the Note, Mortgage
and Loan Modification Agreement. Although demand for the payment thereof has been made,
the Defendant has failed to cure the default.

On March 8, 2024, the Plaintiff filed its Lis Pendens, Summons, and Complaint for
Declaratory Judgment/Equitable Lien and Foreclosure. The Defendants Carl Alvin Nunally,
Jr., Mark Anthony Nunally, Timothy Allen Nunally, Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin Nunally, Sr., deceased, and Timothy Allen
Nunally, as Trustee for the CAN Irrevocable Trust has moved to dismiss the Complaint;
however, following the denial of their motion, these defendants failed to submit a responsive
answer to the Plaintiff’s Complaint. As a result, the undersigned counsel for the Plaintiff filed
an Affidavit of Default on March 24, 2025. This memorandum will reflect that the Plaintiff

is entitled to judgement as to the causes of action in its Complaint as a matter of law.

I1. DISCUSSION

1. The Plaintiff has established all of the facts necessary to recover on its causes

of action for Declaratory Judgment/Equitable Mortgage and Foreclosure.

The Note and Mortgage are direct evidence of the terms and existence of the agreement
entered into by the Defendants. See Exhibits “1” and “2”. Further bolstering its motion,
the Plaintiff submitted an Affidavit of Indebtedness on April 18, 2025. The Plaintiff's
Affidavit clearly establishes the breach of the Note, Mortgage and Loan Modification
Agreement and the amount and measure of damages sustained by the Plaintiff as a result of
the Defendants’ breach. These documents also establish that the mortgagors and their heirs
intended that the subject property secure the Note as the loan payments were made up to the
May 1, 2023 payment. Further, the notary on the mortgage was Brian L. Boger, a respected

South Carolina licensed attorney admitted to practice law in this State since 1976. Mr. Boger’s

Page 4 of 6 R. 231 B&S No.: 23-28438 FCO1

¥60T02EdDY20Z#ASYD - SYA1d NOWWNOD - NOLONIX3T - INd 22:2T €2 AelN G20z - d31Id ATTvIINOY L0313





closing of the loan is clear evidence of the parties’ intent regarding this residential mortgage
transaction.

With the copies of the Note, Mortgage, Assignment, and the Plaintiff's Affidavit, the
essential elements and facts of the Plaintiff's causes of action for declaratory
judgment/equitable lien and foreclosure have been established. As such there are no material
issues of fact and summary judgment is appropriate. Summary judgment is appropriate when
“there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law.” Rule 56(c), South Carolina Rules of Civil Procedure. Further,
the Plaintiff is entitled to recover from the Defendants reasonable attorney’s fees and Court
Costs incurred in bringing this action, and as evidence of these costs expended by the Plaintiff
in this action, the Plaintiff submits an Affidavit of Attorney’s Fees and Affidavit of Court
Costs to the Court (attached hereto and incorporated herein as Exhibit “4”).

ITII. CONCLUSION

The Plaintiff has clearly established that the essential elements necessary to prevail on
its causes of action for declaratory judgment/equitable mortgage and foreclosure. Further,
following the denial of their motions to dismiss, the Defendants failed to submit a responsive
answer to the Plaintiff’s Complaint. When taken as a whole, no material issue of fact remains
to be decided. Thus, when no issue of material fact exists, the appropriate action is Summary
Judgment. Spencerv. Miller, 259 S.C. 453,192 S.E.2d 863 (1972). Accordingly, the Plaintiff
prays that the Court award it Summary Judgment as to its causes of action and the relief

requested in its Complaint.

[SIGNATURE PAGE TO FOLLOW]
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Respectfully submitted,

s/ Chad W. Burgess

SC Bar #: 72520

3800 Fernandina Road, Suite 110
Columbia, SC 29210

Phone 803-454-3540

Attorney for Plaintiff
Chad.Burgess@brockandscott.com

Columbia, SC
Date: May 22, 2025

Page 6 of 6
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LOAN #:
MIN: 100080190020066015
NOTE
JANUARY 30, 2004 CLEVELAND, OHIO
[Date] [City] [State]

1759 WILLOW CREEK DRIVE, COLUMBIA, SC 29212

[Property Address] Exhibit 1

1. BORROWER'S PROMISE TO PAY
In return for a loan that | have received, | promise to pay U.S. $121,500.00 (this amount is called “Principal”),
plus interest, to the order of the Lender. The Lender is NOVASTAR HOME MORTGAGE, INC., A CORPORATION.

1 will make all payments under this Note in the form of cash, check or money order.
| understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who
is entitled to receive payments under this Note is called the “Note Holder.”

2. INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. | will pay interest ata
yearly rate of 6.990%.

The interest rate required by this Section 2 is the rate | will pay both before and after any default described in Section
6(B) of this Note.

3. PAYMENTS

(A) Time and Place of Payments

| will pay principal and interest by making a payment every month.

| will make my monthly payment on the 1ST  day of each month beginning on MARCH 1, 2004.
| will make these payments every month until | have paid all of the principal and interest and any other charges described
below that | may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be
applied to interest before Principal. If, on FEBRUARY 1, 2024, | still owe amounts under this Note, | will
pay those amounts in full on that date, which is called the “Maturity Date.”

| will make my monthly payments at

P.0. BOX 808911

KANSAS CITY, MO 64184-8911

or at a different place if required by the Note Holder.
(B) Amount of Monthly Payments
My monthly payment will be in the amount of U.S. $941.26.

4. BORROWER’S RIGHT TO PREPAY

| have the right to make payments of Principal at any time before they are due. A payment of Principal only is known
as a "Prepayment.” When I make a Prepayment, | will tell the Note Holder in writing that| am doing so. | may not designate
a payment as a Prepayment if | have not made all the monthly payments due under the Note.

| may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder will
use my Prepayments to reduce the amount of Principal that | owe under this Note. However, the Note Holder may apply
my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my Prepayment to
reduce the Principal amount of the Note. If | make a partial Prepayment, there will be no changes in the due date or in
the amount of my monthly payment unless the Note Holder agrees in writing to those changes.

5. LOAN CHARGES

If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest
or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a) any
such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any
sums already collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose
to make this refund by reducing the Principal | owe under this Note or by making a direct payment to me. If a refund
reduces Principal, the reduction will be treated as a partial Prepayment.

6. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overdue Payments

If the Note Holder has not received the full amount of any monthly payment by the end of 15 calendar
days after the date it is due, | will pay a late charge to the Note Holder. The amount of the charge will be 5.000%
of my overdue payment of principal and interest. | will pay this late charge promptly but only once on each late payment.

(B) Default

If | do not pay the full amount of each monthly payment on the date it is due, | will be in default.

(C) Notice of Default

If | am in default, the Note Holder may send me a written notice telling me that if | do not pay the overdue amount
by a certain date, the Note Holder may require me to pay immediately the full amount of Principal which has not been
paid and all the interest that | owe on that amount. That date must be at least 30 days after the date on which the notice
is mailed to me or delivered by other means.

(D) No Waiver By Note Holder

Even if, at a time when | am in default, the Note Holder does not require me to pay immediately in full as described
above, the Note Holder will still have the right to do so if | am in default at a later time. :

Initials: (e

MULTISTATE FIXED RATE NOTE-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT  Form 3200 1/01
© 1999-2002 Online Documents, Inc. Page 1 of 2 F3200NOT 0208
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LOAN #:

|

(E) Payment of Note Holder's Costs and Expenses

1fthe Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right
to be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable
law. Those expenses include, for example, reasonable attorneys’ fees.

7. GIVING OF NOTICES
Unless applicable law requires a different method, any notice that must be given to me under this Note will be given T
by delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if | give [
the Note Holder a notice of my different address.
Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first <,
class mail to the Note Holder at the address stated in Section 3(A) above or at a different address if | am given a notice Q
of that different address.

ATIVOINOYHL

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises w
made in this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser &
of this Note is also obligated to do these things. Any person who takes over these obligations, including the obligations )
of a guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note 4
Holder may enforce its rights under this Note against each person individually or against all of us together. This means z
that any one of us may be required to pay all of the amounts owed under this Note.

ZReN g

9. WAIVERS

| and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor.
“Presentment” means the right to require the Note Holder to demand payment of amounts due. “Notice of Dishonor"
means the right to require the Note Holder to give notice to other persons that amounts due have not been paid.

0D - NOLONIX31 -

10. UNIFORM SECURED NOTE
This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given
to the Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the “Security Instrument”), dated the J
same date as this Note, protects the Note Holder from possible losses which might result if | do not keep the promises Z
which | make in this Note. That Security Instrumentdescribes how and under what conditions | may be required to make ©
immediate payment in full of all amounts | owe under this Note. Some of those conditions are described as follows:
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent,
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this
option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide
a period of not less than 30 days from the date the notice is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the
expiration of this period, Lender may invoke any remedies permitted by this Security Instrument without further

notice or demand on Borrower.
&. w (Seal)

CARL A NUNALLY
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WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED
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ALLONGE

This Allonge is to be made a part of the Note:

Dated: January 30, 2004

Borrower: Carl A. Nunally

Property Address: 1759 Willow C;eek Drive, Columbia, SC 29212
Original Lender: Novastar Home Mortgage, In;:., A Virginia Corporation
Loan #: -

Loan Amount: $ 121,500.00

Interest Rate: 6.990 %

Maturity Date: February 1, 2024

Pay to the Order of:

Novastar Mortgage Inc., A Virginia Corporation
JPMorgan Chase Bank, as Trustee®

Without Recourse:

Novastar Home Mortgage, Inc., A Virginia Corporation

By: ggﬂ )\

Shannon Skonieczka e
Assistant Secretary

* JPMorgan Chase Bank, as Trustee of the NovaStar
Mortgage Funding Trust, Series 2004-1, relaturllgpt(? :clje
NovaStar Home Enuitv Lozn fircagPnatind PrelTiest
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CLEVELAND, OH 44131

This instrument was prepared by:

Title Order No.: NUNALLY
Escrow No.: NUNALLY
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MORTGAGE |
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DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11, 13,
18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided in Section 16.
(A) “Security Instrument” means this document, which is dated JANUARY 30, 2004, together with
all Riders to this document.

(B) "Borrower” is CARL A. NUNALLY AND FRANKIE L. NUNALLY.

Borrower is the mortgagor under this Security Instrument.
(C) “MERS” is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting solely as
anominee for Lenderand Lender's successors and assigns. MERS is the beneficiary under this Security Instrument.
MERS is organized and existing under the laws of Delaware, and has an address and telephone number of P.O. Box &
2026, Flint, Michigan 48501-2026, tel. (888) 679-MERS.
(D) “Lender” is NOVASTAR HOME MORTGAGE, INC..

60T0ZEdOYZ0Z#3SYD - SYI1d NOWWOD - NOLONIXI - d 22:2T €2 KB 5202 - 3114 ATIVOINOYLOT 13

Lender is a CORPORATION, organized and existing under the laws of
THE STATE OF VIRGINIA. Lender's address is 104 ROBIN ROAD,
LEXINGTON, SC 29073.

Lender is the mortgagee under this Security Instrument.

(E) “Note” means the promissory note signed by Borrower and dated JANUARY 30, 2004. The Note
states that Borrower owes Lender **+**+*ONE HUNDRED TWENTY ONE THOUSAND FIVE HUNDRED AND NO/100
R e e T LN o L TN (VER $121,500.00 )

plus interest. Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later
than FEBRUARY 1, 2024.

(F) “Property” means the property that is described below under the heading “Transfer of Rights in the Property.”
(G) “Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under
the Note, and all sums due under this Security Instrument, plus interest.

(H) “Riders” means all Riders to this Security Instrument that are executed by Borrower. The following Riders are to be
executed by Borrower [check box as licable]:

[_JAdjustable Rate Rider Condominium Rider T Isecond Home Rider
[—Balloon Rider CJPlanned Unit Development Rider [ Other(s) [specify]
. 1 1-4 Family Rider [ IBiweekly Payment Rider

() “Applicable Law" means all controlling applicable federal, state and local statutes, regulations, ordinances and
administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial

opinions.

: mitials: _Can DN
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{J) "Gommumty Association Dues, Fees, and Assessments” means all dues, fees, assessments and other charges o
that are |mposecl on Borrower or the Property by a condominium association, homeowners association or similar O
organization.

(K) “Electronic Funds Transfer” means any transfer of funds, other than a transaction originated by check, draft, or >
similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, or magnetic Q
tape so as to order, instruct, or authorize a financial institution to debit or credit an account. Such term includes, but is B
not limited to, paint-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire =
transfers, and automated clearinghouse transfers.

(L) “Escrow Items"” means those items that are described in Section 3.

(M) “Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by any
third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i) damage to, or 7
destruction of, the Property; (i) condemnation or other taking of all or any part of the Property; (iii) conveyance in lieu 2
of condemnation; or {iv) misrepresentations of, or omissions as to, the value andj/or condition of the Property.
(N) “Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the Loan. 5
(O) “Periodic Payment” means the regularly scheduled amount due for (i) principal and interest under the Note, plus
(i) any amounts under Section 3 of this Security Instrument.

(P) “RESPA" means the Real Estate Seftlement Procedures Act (12 U.S.C. §2601 et seq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject matter. As used in this Security Instrument, “RESPA"
refers to all requirements and restrictions that are imposed in regard to a “federally related mortgage loan" even if the
Loan does not qualify as a “federally related mortgage loan” under RESPA.

(Q) “Successor in Interest of Borrower” means any party that has taken title to the Property, whether or not that party
has assumed Borrower's obligations under the Note and/or this Security Instrument.

G¢oZ - a3
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TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrumentsecures to Lender: (i) the repayment ofthe Loan, and all renewals, extensions and modifications
of the Note; and (ji) the performance of Borrower's covenants and agreements under this Security Instrument and the Note.
For this purpose, Borrower does hereby mortgage, grant and convey to MERS (solely as nominee for Lender and Lender's
successors and assigns) and to the successors and assigns of MERS the following described property located in the
COUNTY . [Type of Recording Jurisdiction] of LEXINGTON

[Name of Recording Jurisdiction]:

SEE LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF. (STATE:

SOUTH CAROLINA, COUNTY: LEXINGTON)

APN #: 002734-01-003

760T02edO¥20¢#3SVYO - SY31d NOV\lINOZ) - NO_LE)NIXEI'I

which currently has the address of 1759 WILLOW CREEK DRIVE, COLUMBIA,
[Street] [City)
South Carolina 29212 (“Property Address")"
[Zip Code]

TO HAVE AND TO HOLD this property unto MERS (sclely as nominee for Lender and Lender's successors and
assigns) and to the successors and assigns of MERS, forever, together with all the improvements now or hereafter
erected on the property, and all easements, appurtenances, and fixtures now or hereafter a part of the property. All
replacements and additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the “Property.” Borrower understands and agrees that MERS holds only legaltitle to the interests
granted by Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender’s successors and assigns) has the right: to exercise any or all of those interests, including, but not
limited to, the right to foreclose and sell the Property; and to take any action required of Lender |nc|ud|ng, but not limited
to, releasing and canceling this Security Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant
and convey the Property and thatthe Property is unencumbered, except for encumbrances of record. Borrower warrants
and will defend generally the title to the Property against all claims and demands, subjectto any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covenants with
limited variations by jurisdiction to constitute a uniform security instrument covering real property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower shall pay
when due the principal of, and interest on, the debt evidenced by the Note and any prepayment charges and late charges
due under the Note. Borrower shall also pay funds for Escrow Items pursuant to Section 3. Payments due under the
Note and this Security Instrument shall be made in U.S. currency. However, if any check or other instrumen} receive:

. Initials: éﬂ ’S
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by Lenderas payment under the Note or this Security Instrument is returned to Lender unpaid, Lender may require tnat —
anyorall subsequent payments due under the Note and this Security Instrument be made in one or more of the following O
forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's =
check, provided any such check is drawn upon an institution whose deposits are insured by a federal agency, >
instrumentality, or entity; or (d) Electronic Funds Transfer,

Payments are deemed received by Lender when received at the location designated in the Note or at such other
location as may be designated by Lender in accordance with the notice provisions in Section 15. Lender may return any ,—
payment or partial payment if the payment or partial payments are insufficient to bring the Loan current. Lender may U
accept any payment or partial payment insufficient to bring the Loan current, without waiver of any rights hereunder or |,
prejudice to its rights to refuse such payment or partial payments in the future, but Lender is not obligated to apply such Q
payments at the time such payments are accepted. If each Periodic Payment is applied as of its scheduled due date, 2
then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes 2
payment to bring the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall elther
apply such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding pnnclpal
balance under the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the Y
future against Lender shall relieve Borrower from making payments due under the Note and this Security Instrument N
or performing the covenants and agreements secured by this Security Instrument. z

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments accepted '
and applied by Lender shall be applied in the following order of priority: (a) interest due under the Note; (b} principal [
due under the Note; (c) amounts due under Section 3. Such payments shall be applied to each Periodic Paymentin the 5
order in which itbecame due. Any remaining amounts shall be applied first to late charges, second to any otheramounts G)
due under this Security Instrument, and then to reduce the principal balance of the Note. o

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient amount 2
to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. If more than
one Periodic Payment is outstanding, Lender may apply any payment received from Borrower to the repayment of the g
Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that any excess exists after =
the payment is applied to the full payment of one or more Periodic Payments, such excess may be applied to any late
charges due. Voluntary prepayments shall be applied first to any prepayment charges and then as described in the Note. ¢

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note shall [y
not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under the Note, '
until the Note is paid in full, a sum (the “Funds”) to provide for payment of amounts due for: (a) taxes and assessments 3
and other items which can attain priority over this Security Instrument as a lien or encumbrance on the Property; (b) £ m
leasehold payments or ground rents on the Property, if any; (c) premiums for any and all insurance required by Lender S
under Section 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by Borrower to Lender in lieu of & N
the payment of Mortgage Insurance premiums in accordance with the provisions of Section 10. These items are called 5
“Escrow Items." At origination or at any time during the term of the Loan, Lender may require that Community Association B
Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an o
Escrow ltem. Borrower shall promptly furnish to Lender ali notices of amounts to be paid under this Section. Borrower c>
shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds for any or g
all Escrow Items. Lender may waive Borrower's cbligation to pay to Lender Funds for any or all Escrow Items atany time.
Any suchwaiver may only be inwriting. In the event of such waiver, Borrower shall pay directly, when and where payable,
the amounts due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require. Borrower's
obligation to make such payments and to provide receipts shall for all purposes be deemed to be a covenant and
agreement contained in this Security Instrument, as the phrase “covenant and agreement” is used in Section 9. If
Borrower is obligated to pay Escrow ltems directly, pursuant to a waiver, and Borrower fails to pay the amount due for
an Escrow Item, Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be
obligated under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow
ltems at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall pay to
Lender all Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the Funds at
the time specified under RESPA, and (b) not to exceed the maximum amounta lender can require under RESPA. Lender
shall estimate the amount of Funds due on the basis of current data and reasonable estimates of expenditures of future
Escrow Items or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or entity
{inciuding Lender, if Lender is an institution whose depaosits are so insured) or in any Federal Home Loan Bank. Lender
shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA. Lender shall not charge
Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying the Escrow Items,
unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to make such a charge. Unless
an agreement is made in writing or Applicable Law requires interest to be paid on the Funds, Lender shall not be required
to pay Borrower any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as required
by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower for the
excess funds in accordance with RESPA. Ifthere is a shortage of Funds held in escrow, as defined under RESPA, Lender
shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up the
shortage in accordance with RESPA, but in no more than 12 monthly payments. If there is a deficiency of Funds held

. in escrow, as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the deficiency in accordance with RESPA, but in no more than 12 monthly

payments. .
Initials: %: J é{ ‘{-
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Uponrpayment in full of all sums secured by this Security Instrument, Lender shall promptly refund to borrower any
Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to the
Preperty which can attain priority over this Security Instrument, leasehold payments or ground rents on the Property,
ifany, and Community Association Dues, Fees, and Assessments, ifany. Tothe extent thatthese items are Escrow Items,
Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has pricrity over this Security Instrument unless Borrower: (a)
agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, butonly so long
as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against enforcement of the
lien in, legal proceedings which in Lender's opinion operate to prevent the enforcement of the lien while those
proceedings are pending, but only until such proceedings are concluded; or (c) secures from the holder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender determines that any part
of the Property is subject to a lien which can attain priority over this Security Instrument, Lender may give Borrower a
notice identifying the lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take
one or more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting service used
by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the Property
insured against loss by fire, hazards included within the term “extended coverage,” and any other hazards including,
but not limited to, earthquakes and floods, for which Lender requires insurance. This insurance shall be maintained in
the amounts (including deductible levels) and for the periods that Lender requires. What Lender requires pursuant to
the preceding sentences can change during the term of the Loan. The insurance carrier providing the insurance shall
be chosen by Borrower subject to Lender’s right to disapprove Borrower’s choice, which right shall not be exercised
unreasonably. Lender may require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood.
zone determination, certification and tracking services; or (b) a one-time charge for flood zone determination and
certification services and subsequent charges each time remappings or similar changes occur which reasonably might
affect such determination or certification. Borrower shall also be responsible for the payment of any fees imposed by
the Federal Emergency Management Agency in connection with the review of any flood zone determination resulting
from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, at
Lender's option and Borrower’s expense, Lender is under no obligation to purchase any particular type or amount of
coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower’s equity in
the Property, or the contents of the Property, against any risk, hazard or liability and might provide greater or lesser
coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so obtained
might significantly exceed the cost of insurance that Borrower could have obtained. Any amounts disbursed by Lender
under this Section 5 shall become additional debt of Borrower secured by this Security Instrument. These amounts shall
bear interest at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to
disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as
an additional loss payee. Lender shall have the right to hold the policies and renewal certificates. If Lender requires,
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. If Borrower obtains any form
ofinsurance coverage, nototherwise required by Lender, for damage to, or destruction of, the Property, such policy shall
include a standard mortgage clause and shall name Lender as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof
of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any insurance
proceeds, whether or not the underlying insurance was required by Lender, shall be applied to restoration or repair of
the Property, ifthe restoration or repair is economically feasible and Lender's security is notlessened. During such repair
and restoration period, Lender shall have the right to hold such insurance proceeds until Lender has had an opportunity
to inspect such Property to ensure the work has been completed to Lender's satisfaction, provided that such inspection
shall be undertaken promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in
a series of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or
earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be paid out
of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is not economically
feasible or Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured by this
Security Instrument, whether or not then due, with the excess, if any, paid to Borrower. Such insurance proceeds shall
be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and related
matters, If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has offered to
settle a claim, then Lender may negotiate and settle the claim. The 30-day period will begin when the notice is given.
In either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby assigns to Lender
(a) Borrower's rights to any insurance proceeds in an amount not to exceed the amounts unpaid under the Note or this
Security Instrument, and {b) any other of Borrower's rights (other than the right to any refund of unearned premiums
paid by Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or to pay
amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence within
60 days after the execution of this Security Instrument and shall continue to occupy the Property as Borrower's principal
residence for at least one year after the date of occupancy, unless Lender otherwise agrees in writing, which consent
shall not be unreasonably withheld, or unless extenuating circumstances exist which are beyond Borrower's c-agt_r;!.
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7. ' Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy,
damage or impair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not
Borrower'is residing in the Property, Borrower shall maintain_the Property in order to prevent the Property from
deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to Section 5 that repair or
restoration is not economically feasible, Borrower shall promptly repair the Property if damaged to avoid further
deterioration or damage. If insurance or condemnation proceeds are paid in connection with damage to, or the taking
of, the Property, Borrower shall be responsible for repairing or restoring the Property only if Lender has released
proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in
a series of progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of such repair or
restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has reasonable cause,
Lender may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time of
or prior to such an interior inspection specifying such reasonable cause, '

8. Borrower’s Loan Application. Borrower shall be in default if, during the Loan application process, Borrower
or any persons or entities acting at the direction of Borrower or with Borrower’s knowledge or consent gave materially
false, misleading, orinaccurate information or statements to Lender (or failed to provide Lender with material information)
in connection with the Loan. Material representations include, but are not limited to, representations concerning
Borrower's occupancy of the Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If (a) Borrower
fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a legal proceeding that
might significantly affect Lender's interest in the Property and/or rights under this Security Instrument (such as a
proceeding in bankruptey, probate, for condemnation or forfeiture, for enforcement of a lien which may attain priority
overthis Security Instrument or to enforce laws or regulations), or (c) Borrower has abandoned the Property, then Lender
may do and pay for whatever is reasonable or appropriate to protect Lender's interest in the Property and rights under
this Security Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but are notlimited to: (a) paying any sums secured by a lien which has priority
over this Security Instrument; (b) appearing in court; and {c) paying reasonable attorneys' fees to protect its interest in
the Property and/or rights under this Security Instrument, including its secured position in a bankruptcy proceeding.
Securing the Property includes, but is not limited to, entering the Property to make repairs, change locks, replace or
board up doors and windows, drain water from pipes, eliminate building or other code violations or dangerous
conditions, and have utilities turned on or off. Although Lender may take action under this Section 9, Lender does not
have to do so and is not under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking
any or all actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured by this
Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be
payable, with such interest, upon notice from Lender to Borrower requesting payment.

Ifthis Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease. Borrower shall
notsurrender the leasehold estate and interests herein conveyed or terminate or cancelthe ground lease. Borrower shall
not, without the express written consent of Lender, alter or amend the ground lease. If Borrower acquires fee title to the
Property, the leasehold and the fee title shall not merge unless Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, Borrower shall
pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason, the Mortgage Insurance
coverage required by Lender ceases to be available from the mortgage insurer that previously provided such insurance
and Borrower was required to make separately designated payments toward the premiums for Mortgage Insurance,
Borrower shall pay the premiums required to obtain coverage substantially equivalent to the Mortgage Insurance
previously in effect, at a cost substantially equivalent to the cost to Borrower of the Mortgage Insurance previously in
effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage
is not available, Borrower shall continue to pay to Lender the amount of the separately designated payments that were
due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these payments as a non-
refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable, notwithstanding the
fact that the Loan is ultimately paid in full, and Lender shall notbe required to pay Borrower any interest or earnings on
such loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in the amount
and for the period that Lender requires) provided by an insurer selected by Lender again becomes available, is obtained,
and Lender requires separately designated payments toward the premiums for Mortgage Insurance. If Lender required
Mortgage Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to maintain
Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's requirement for Mortgage
Insurance ends in accordance with any written agreement between Borrower and Lender providing for such termination
or until termination is required by Applicable Law. Nothing in this Section 10 affects Borrower’s obligation to pay interest
at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may incur if
Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may enter into
agreements with other parties that share or modify their risk, or reduce losses. These agreements are on terms and
conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these agreements. These
agreements may require the mortgage insurer to make payments using any source of funds that the mortgage insurer
may have available (which may include funds obtained from Mortgage Insurance premiums).

As aresult of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any other entity,
or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive from {or might be
characterized as) a portion of Borrower's payments for Mortgage Insurance, in exchange for sharing or modifying the
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’ mortgage insurer s risk, or reducing losses. If such agraament provides that an affiliate of Lender takes a share of the
insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is often termed “captive
reinsurance.” Further:

« (@) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage
Insurance, or any other terms of the Loan. Such agreements will not increase the amount Borrower will owe for
Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the Mortgage
Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may include the right to
receive certain disclosures, to request and obtain cancellation of the Mortgage Insurance, to have the Mortgage
Insurance terminated automatically, and/or to receive a refund of any Mortgage Insurance premiums that were
unearned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby assigned to and
shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the Property, X
if the restoration or repair is economically feasible and Lender's security is not lessened. During such repair and
restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until Lender has had an opportunity ™
toinspect such Property to ensure the work has been completed to Lender's satisfaction, provided that such inspection
shall be undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement or in a series of
progress payments as the work is completed. Unless an agreementis madeinwriting or Applicable Law requires interest
to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on
such Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would be
lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument, whether or not
then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided
for in Section 2.

Inthe event of a total taking, destruction, orloss in value ofthe Property, the Miscellaneous Proceeds shall be applied
to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to Borrower.

Inthe event of a partial taking, destruction, orloss in value ofthe Property in which the fair market value ofthe Property
immediately before the partial taking, destruction, or loss in value is equal to or greater than the amount of the sums
secured by this Security Instrument immediately before the partial taking, destruction, or loss in value, unless Borrower
and Lender otherwise agree in writing, the sums secured by this Security Instrument shall be reduced by the amount
ofthe Miscellaneous Proceeds multiplied by the following fraction: (a) the total amount of the sums secured immediately
before the partial taking, destruction, or loss in value divided by (b) the fair market value of the Property |mmed|ately
before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.

Inthe event of a partial taking, destruction, orloss in value ofthe Property in which the fair market value of the Property
immediately before the partial taking, destruction, or loss in value is less than the amount of the sums secured
immediately before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in
writing, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument whether or not
the sums are then due.

Ifthe Property is abandoned by Borrower, or if, after notice by Lender to Borrower thatthe Opposing Party (as defined
in the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond to Lender within
30 days after the date the notice is given, Lender is authorized to collect and apply the Miscellaneous Proceeds either
to restoration or repair of the Property or to the sums secured by this Security Instrument, whether or not then due.
“Opposing Party” means the third party that owes Borrower Miscellaneous Proceeds or the party against whom
Borrower has a right of action in regard to Miscellaneous Proceeds.

Borrower shall be in defaultif any action or proceeding, whether civil or criminal, is begun that, in Lender's judgment,
could resultin forfeiture of the Property or other material impairment of Lender's interest in the Property or tights under
this Security Instrument. Borrower can cure such a default and, if acceleration has occurred, reinstate as provided in
Section 19, by causing the action or proceeding to be dismissed with a ruling that, in Lender's judgment, precludes
forfeiture of the Property or other material impairment of Lender's interest in the Property or rights under this Security
Instrument. The proceeds of any award or claim for damages that are attributable to the impairment of Lender's interest
in the Property are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in the order
provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or
modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any
Successor in Interest of Borrower shall not operate to release the liability of Borrower or any Successors in Interest of
Borrower. Lender shall not be required to commence proceedings against any Successor in interest of Borrower or to
refuse to extend time for payment or otherwise modify amortization of the sums secured by this Security Instrument by
reason of any demand made by the original Borrower or any Successors in Interest of Borrower. Any forbearance by
Lender in exercising any right or remedy including, without limitation, Lender's acceptance of payments from third
persons, entities or Successors in Interest of Borrower orin amounts less than the amount then due, shall not be awaiver
of or preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and agrees
that Borrower's obligations and liability shall be joint and several. However, any Borrower who co-signs this Security
Instrument but does not execute the Note (a “co-signer”): (a) is co-signing this Security Instrument only to mortgage,
grantand convey the co-signer's interestin the Property under the terms of this Security Instrument; (b) is not personally
obligated to pay the sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower can
agree to extend, modify, forbear or make any accommodations with regard to the terms of this Security Instrument or
the Note without the co-signer’s consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's obligations
under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's rights and ben?ﬁts
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under this Secutity Instrument. Borrower shall not be released from Borrower's obligations and liability under this
Security Instrument unless Lender agrees to such release in writing. The covenants and agreements of this Security
Instrumerit shall bind (except as provided in Section 20) and benefit the successors and assigns of Lender.

+ 14, Loan Charges. Lender may charge Borrower fees for services performed in connection with Borrower's default,
for the purpose of protecting Lender's interest in the Property and rights under this Security Instrument, including, but
notlimited to, attorneys’ fees, property inspection and valuation fees. In regard to any other fees, the absence of express
authority in this Security Instrument to charge a specific fee to Borrower shall not be construed as a prohibition on the
charging of such fee. Lender may not charge fees that are expressly prohibited by this Security Instrument or by
Applicable Law.

Ifthe Loan is subject to a law which sets maximum loan charges, and thatlawis finally interpreted so thattheinterest
or other loan charges collected or to be collected in connection with the Loan exceed the permitted limits, then: (a)
any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b)
any sums already collected from Borrower which exceeded permitted limits will be refunded to Borrower. Lender may
choose to make this refund by reducing the principal owed under the Note or by making a direct paymentto Borrower.
If a refund reduces principal, the reduction will be treated as a partial prepayment without any prepayment charge
(whether or nota prepayment charge is provided for under the Note}. Borrower's acceptance of any such refund made
by direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out of such
overcharge.

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must be in writing.
Any notice to Borrower in connection with this Security Instrument shall be deemed to have been given to Borrower when
mailed by first class mail or when actually delivered to Borrower's notice address if sent by other means. Notice to any
ane Borrower shall constitute notice to all Borrowers unless Applicable Law expressly requires otherwise. The notice
address shall be the Property Address unless Borrower has designated a substitute notice address by notice to Lender.
Borrower shall promptly notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting
Borrower's change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one time. Any notice to Lender
shall be given by delivering it or by mailing it by first class mail to Lender’'s address stated herein unless Lender has
designated another address by notice to Borrower. Any notice in connection with this Security Instrument shall not be
deemed to have been given to Lender until actually received by Lender. If any notice required by this Security Instrument
is also required under Applicable Law, the Applicable Law requirement will satisfy the corresponding requirement under
this Security Instrument.

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed by federal
law and the law of the jurisdiction in which the Property is located. All rights and obligations contained in this Security
Instrument are subject to any requirements and limitations of Applicable Law. Applicable Law mightexplicitly or implicitly
allow the parties to agree by contract or it might be silent, but such silence shall not be construed as a prohibition against
agreement by contract. In the event that any provision or clause of this Security Instrument or the Note conflicts with
Applicable Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be given
effect without the conflicting provision.

As used in this Security Instrument: (a) words ofthe masculine gender shall mean and include corresponding neuter
words or words of the feminine gender; (b) words in the singular shall mean and include the plural and vice versa; and
(c) the word “may" gives sole discretion without any obligation to take any action.

17. Borrower’s Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Propeity or a Beneficial Interest in Borrower. As used in this Section 18, “Interest in the
Property" means any legal or beneficial interest in the Property, including, but not limited to, those beneficial interests
transferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent of which
is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a natural
person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, Lender may
require immediate payment in full of all sums secured by this Security Instrument. However, this option shall not be
exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a period
of not less than 30 days from the date the notice is given in accordance with Section 15 within which Borrower must pay
all sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period,
Lender may invoke any remedies permitted by this Security Instrument without further notice or demand on Borrower.

18. Borrower’s Right to Reinstate After Acceleration. if Borrower meets certain conditions, Borrower shall have
the right to have enforcement of this Security Instrument discontinued at any time prior to the earliest of: (a) five days
before sale of the Property pursuant to Section 22 of this Security Instrument; (b) such other period as Applicable Law
might specify for the termination of Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security
Instrument. Those conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred; (b} cures any default of any other covenants or agreements;
(c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys’
fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender’s interest in
the Property and rights under this Security Instrument; and (d) takes such action as Lender may reasonably require to
assure that Lender's interest in the Property and rights under this Security Instrument, and Borrower's obligation to pay
the sums secured by this Security Instrument, shall continue unchanged. Lender may require that Borrower pay such
reinstatement sums and expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money
order; (c) certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
aninstitution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic Funds Transfer.
Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby shall remain fully effective
as if no acceleration had occurred. However, this right to reinstate shall not apply in the case of acceleration under
Section 18,
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20. Sale of Note; Change of Loan Servicer; Notice of Grievance, The Note or a partial interest In the Note
(together with this Security Instrument) can be sold one or more times without prior notice to Borrower. A sale might
result in & change in the entity (known as the “Loan Servicer”) that collects Periodic Payments due under the Note and
this Security Instrument and performs other mortgage loan servicing obligations under the Note, this Security
Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated to a sale of
the Note. If there is a change of the Loan Servicer, Borrower will be given written notice of the change which will state
the name and address of the new Loan Servicer, the address to which payments should be made and any other
information RESPA requires in connection with a notice of transfer of servicing. Ifthe Note is sold and thereafter the Loan
is serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations to Borrower
will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by the Note
purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an individual litigant
or the member of a class) that arises from the other party's actions pursuant to this Security Instrument or that alleges
that the other party has breached any provision of, or any duty owed by reason of, this Security Instrument, until such
Borrower or Lender has notified the other party {with such notice given in compliance with the requirements of Section
15) of such alleged breach and afforded the other party hereto areasonable period after the giving of such notice to take
corrective action. If Applicable Law provides a time period which must elapse before certain action can be taken, that
time period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and opportunity
to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to Borrower pursuant to Section
18 shall be deemed to satisfy the notice and opportunity to take corrective action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a) “"Hazardous Substances” are those substances defined
as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following substances: gasoline,
kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents, materials
containing asbestos or formaldehyde, and radioactive materials; (b) "Environmental Law” means federal laws and laws
of the jurisdiction where the Property is located that relate to health, safety or environmental protection; (c)
“Environmental Cleanup” includes any response action, remedial action, or removal action, as defined in Environmental
Law; and (d) an “Environmental Condition" means a condition that can cause, contribute to, or otherwise trigger an
Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances,
or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor allow anyone else
todo, anything affecting the Property (a) thatis in violation of any Environmental Law, (b) which creates an Environmental
Condition, or (c) which, due to the presence, use, or release of a Hazardous Substance, creates a condition that
adversely affects the value of the Property. The preceding two sentences shall not apply to the presence, use, or storage
on the Property of small quantities of Hazardous Substances that are generally recognized to be appropriate to normal
residential uses and to.maintenance of the Property (including, but not limited to, hazardous substances in consumer
products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or other action
by any governmental or regulatory agency or private party involving the Property and any Hazardous Substance or
Environmental Law of which Borrower has actual knowledge, (b) any Environmental Condition, including butnot limited
to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, and (¢c) any condition
caused by the presence, use or release of a Hazardous Substance which adversely affects the value of the Property.
If Borrower learns, or is notified by any governmental or regulatory authority, or any private party, that any removal or
other remediation of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all
necessary remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on Lender
for an Environmental Cleanup.
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NON-UNIFORM COVENANTS. Borrower and Lendér further covenant and agree as follows:

22, Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following Borrower's
breach of any covenant or agreement in this Security Instrument (but not prior to acceleration under Section 18
unless Applicable Law provides otherwise). The notice shall specify: (a) the default; (b) the action required to
cure the default; (¢) a date, notless than 30 days from the date the notice is given to Borrower, by which the default
must be cured; and (d) that failure to cure the defauit on or before the date specified in the notice may resuit in
acceleration of the sums secured by this Security Instrument, foreclosure by judicial proceeding and sale of the
Property. The notice shall further inform Borrower of the right to reinstate after acceleration and the rightto assert
in the foreclosure proceeding the non-existence of a default or any other defense of Borrower to acceleration
and foreclosure. If the default is not cured on or before the date specified in the notice, Lender at its option may
require immediate payment in full of all sums secured by this Security Instrument without further demand and
may foreclose this Security Instrument by judicial proceeding. Lender shall be entitled to collect all expenses
incurred in pursuing the remedies provided in this Section 22, including, but notlimited to, reasonable attorneys’
fees and costs of title evidence, all of which shall be additional sums secured by this Security Instrument.

23. Release. Upon payment of all sums secured by this Security Instrument, this Security Instrument shall become
null and void. Lender shall release this Security Instrument. Borrower shall pay any recordation costs. Lender may
charge Borrower a fee for releasing this Security instrument, but only if the fee is paid to a third party for services rendered
and the charging of the fee is permitted under Applicable Law.

24, Homestead Waiver. Borrower waives all rights of homestead exemption in the Property to the extent allowed
by Applicable Law. ’

25. Waiver of Appraisal Rights. The laws of South Carolina provide that in any real estate foreclosure proceeding
a defendant agdinst whom a personal judgment is taken or asked may within 30 days after the sale of the mortgaged
property apply to the court for an order of appraisal. The statutory appraisal value as approved by the court would be
substituted for the high bid and may decrease the amount of any deficiency owing in connection with the transaction.
TOTHE EXTENT PERMITTED BY LAW, THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY
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* APPRAISAL RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO
THE DEBT REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY. This waiver shall not apply
so long as the Property is used as a dwelling place as defined in § 12-37-250 of the South Carolina Code of Laws.

+ 26, Future Advances. The lien of this Security Instrument shall secure the existing indebtedness under the Note
and any future advances made under this Security Instrument up to 150% of the original principal amount of the Note
plus interest thereon, attorneys’ fees and court costs.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security
Instrument and in any Rider executed by Borrower and recorded with it.

Signed, sdaledtand delﬁidftk\p:nce of:

e QX0 D

(Seal)

C}RL'_‘A‘_;_]]WALLY

State of S CAROLINA
County of ﬂ\(‘ ?A\(\OX

The forégo:i.ng instrument was acknowledged before me this \\%‘D\U"{ (dat
by __ %0 L Wa'a - j '

CRAA

Signature of Person 'raki;jjikn wledgement
7

| . " My commission expires: Ca
VV\/.LAMQ.@ X Q/Q : L S
wotness
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All that certain piece, parcel or lot of land, with the improvements ther€on,
situate, lying and being in the County of Lexington, State of South Carolina, the
same being shown and designated as Lot No. 283, Block W on a plat of Murraywood
II by Heaner Engineering Co., dated October 27, 1972, revised July 1, 1975§and
recorded in the Office of the RMC for Lexington County in Plat Book 139-G at $age
23. Also being shown on a plat prepared for Dane C. Frost and Terri L. Frost by
Belter & Associates, Inc., dated June 14, 1993 and recorded in Plat Book 262 at
page 70. Reference being made to said latter plat which is incorporated hedein
for a more complete and accurate description; all measurements being a liXtle
more or less. -

-
m

<
This being the same property conveyed to Carl A. Nunally and Frankie L. Numally
by deed of Dane C. Frost and Terri L. Frost dated August 8, 1994 and recorded in
Deed Book 5145 at page 97, Lexington County records.
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When Recorded Return To:

PHI Mortgage

C/O Nationwide Title Clearing, LLC
2100 Alt. 19 North

Palm Harbor, FL, 34683

Exhibit 3

N O

2023035209 BK: 21076 PG: 4337 - 4337
MORTGAGE ASST

Rec: $17.00 Cnty: $0.00  State: $0. 00
October 3, 2023 10:34:14 AM

FILED IN LEXINGTON COUNTY, SC

T gumx

ASSIGNMENT OF MORTGAGE

CORRECTIVE ASSIGNMENT OF MORTGAGE:

TO CORRECT MORTGAGE RECORDING

REFERENCE. ORIGINAL ASSIGNMENT OF MORTGAGE RECORDED ON 07/28/2023 IN BK: 21067

PG: 4146,

FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby acknowlcdgcd the
undersigned, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.

(”MERS”), AS

MORTGAGEE, AS NOMINEE FOR NOVASTAR HOME MORTGAGE, INC ITS SUCCESSORS AND
ASSIGNS, (ASSIGNOR), (MERS Address: P.O. Box 2026, Flint, Mlchlgan 48501 2026) by these presents
does convey, grant, assign, transfer and set over the described Monga e with all liens, and any rights due or to

become due thereon to THE BANK OF NEW YORK MELLON, F.

'A THE BANK OF NEW YORK AS

SUCCESSOR IN INTEREST TO JPMORGAN CHASE BANK, N.A. AS TRUSTEE FOR NOVASTAR

MORTGAGE FUNDING TRUST, SERIES 2004-1,

ASSET-BACKED CERTIFICATES, SERIES 2004-1,

NOVASTAR HOME EQUITY LOAN
WHOSE ADDRESS IS C/0 PHH MORTGAGE

CORPORATION, 5720 PREMIER PARK DRIVE, WEST PALM BEACH, FL 33407, ITS SUCCESSORS

AND ASSIGNS, (ASSIGNEE).
Said Mortgage dated 01/30/2004, made by CARL A.

NUNALLY AND FRANKIE L. NUNALLY to

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS MORTGAGEE, AS NOMINEE
FOR NOVASTAR HOME MORTGAGE, INC, ITS SUCCESSORS AND ASSIGNS and recorded
02/28/2004 in the Recorder or Registrar of Deeds of LEXINGTON County, South Carolina in Book 9041 and

Page 4.

Dated on q qu /2023 (MM/DDYYYYY)

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS’’), AS MORTGAGEE, AS
NOMINEE FOR NOVASTAR HOME MORTGAGE, INC,, ITS SUCCESSORS AND ASSIGNS

By:

Mackenae Elchcn

VICE PRESIDENT
All persons whose signatures appear above have qualified
autherity to sign and have reviewed this document and
supporting documentation prior to signing.

STATE OF FLORIDA COUNTY OF PINELLAS

The foregoing ins ent
notarization on ; /

/2023 (MM/DD/YYYY), by

Signed and Acknowledged
in the Presence of:

Angela Favao

Witness 1

N0

Lauren Astle
Witness 2

cknowledged before me by means of [X] physical presence or [ ] online

Mackenzie Eichen as VICE PRESIDENT

of MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS”’), AS MORTGAGEE, AS

NOMINEE FOR NOVASTAR HOME MORTGAGE, INC,,

ITS SUCCESSORS AND ASSIGNS, who, as

such VICE PRESIDENT being authorized to do so, executed the foregoing instrument for the purposes therein

containeth He/she/they is (are) personally known

A S04 4295%6/

e Martens
otary Public - STATE OF FLORIDA
Commission expires: 05/22/2026

JULIE MARTENS
NOTARY PUBLIC
STATE OF FLORIDA

® COMM# HH 243030
EXPIRES: MAY 22, 2026

o g
i

Recording Requested By: PHH Mortgage, C/O Nationwide Title Clearing, LLC 2100 Alt. 19 North, Palm Harbor,

FL. 34683

PHHO2 438983506 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS)
OCWEN-NVLER (RN) MIN 100080190020066015 MERS PIIONE 1-888-679-6377 MERS Mailing Address:
P.O. Box 2026, Flint, MI 48501-2026 DOCR T142309-04:00:20 [C-1] FRMSCI

AN T

R. 248

AR

*D0102524191*

(TN

ﬂ

NEBEDT B
m OCT 03 2023 \U
o MW

2023035209 RECORD BOOK BK 21076 PG 4337 (LAST PAGE)
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Exhibit 4

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON C/A NO.: 2024-CP-32-01094

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,

Vs AFFIDAVIT OF ATTORNEY’S FEES

Timothy Allen Nunally, as Personal AND COSTS

Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

PERSONALLY APPEARED BEFORE ME, the undersigned attorney for the Plaintiff, who first

being duly sworn, deposes and says as follows:

1. [ am an attorney for the Plaintiff in the above referenced matter.

2. This case is an action to foreclose a mortgage on real property located in the County
listed in the caption above. The subject mortgage specifically provided that the Plaintiff is entitled
to the recovery of attorneys’ fees and costs associated with the collection of sums due under the

promissory Note.

3. I was retained by the Plaintiff to conduct this foreclosure action pursuant to a
contractual rate of compensation providing for a flat attorneys’ flat fee of $2,355.00 for
uncontested matters related to this foreclosure action together with hourly attorney’s fees in
connection with the litigated/contested portion of the foreclosure action. Plaintiff has incurred
16.7 hours of attorney’s fees in connection with the contested nature of this action at the rate of

$330.00 per hour ($5,511.00), and 10.6 hours at the rate of $95.00 per hour ($1,007.00) for a total of

Page 1 of 4 B&S No.: 23-28438
R. 249
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$6,518.00 in hourly billing. The total amount of attorney’s fees incurred to date is $8,873.00.

4. Under Dedes v. Strickland, 414 S.E.2d. 134 (S.C. 1992), the Supreme Court of

South Carolina has set forth the factors to be considered in an award of attorney’s fees in real
property actions. These factors include nature, extent, and difficulty of the legal services rendered,
the time and labor necessarily devoted to the case, the professional standing of counsel, the
contingency of compensation, the customary fees charges in the locality for similar services and

the beneficial result obtained. These factors, as applied in this case, are as follows:

a. Nature, Extent and Difficulty of the Legal Services Rendered. As stated earlier, this

is an action to foreclose a mortgage on real property. The case involved complex
issues of real property law. Further, this matter is litigated/contested thereby
necessitating the hourly work described above. Accordingly, the factual and legal
issues presented were complex and detailed in nature, the extent of the work
performed was necessary to adequately prepare and try these matters, and the

matters decided were of legal and factual difficulty.

b. Time and Labor Necessarily Devoted to the Case. As stated above, this case

involved difficult issues of both legal and factual natures. Approximately 12-15
hours were devoted to the case by my firm related to the uncontested portion of the
action and hourly billing has been logged and kept as outlined above. Accordingly,
the time and labor devoted to this case were necessary to properly prepare and try

this case.

c. Professional Standing of Counsel. The attorneys representing the Plaintiff in this

case are licensed members of the Bar of the State of South Carolina. Collectively,
they have several years’ experience in practice in South Carolina and in other states.
The practice of Plaintiff’s attorneys consists of foreclosure cases, collection cases,
real property closing transactions, real property litigation, land title questions and
other land related litigation. More specifically, Plaintiff’s attorneys have
collectively been involved in thousands of mortgage foreclosure -cases.
Accordingly, I submit that Plaintiff’s attorneys have high professional standing in

general and in this area of practices.

Page 2 of 4 B&S No.: 23-28438
R. 250
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5.

d. Contingency of Compensation. As recited above, compensation in this case is based

on a flat-fee rate of $2,355.00 together with an additional $6,518.00 in hourly
billing related to the litigated/contested portion of the action for total attorney’s in

the amount of $8,873.00.

Customary Fee Charged on the Locality for Similar Services. I am aware from

discussions with clients, other attorneys in the Foreclosure Bar in the Midlands
region of South Carolina, and from my general familiarity with the legal profession
that the fees charged for services similar to those in this case are from $850 to
$4,000 per case. As stated earlier, my flat-fee rate is within this range in this case.
The hourly rate charged for the litigated/contested issues involved is also consistent
with those customarily charged in this locality. Accordingly, the total of the
attorney’s fees outlined above are customarily charged in this locality for similar

services.

Beneficial Results Obtained. This attorney is set to obtain beneficial results for the

Plaintiff in this action by securing a Judgment enforcing Plaintiff’s mortgage rights
with regard to the subject real property. Accordingly, it is submitted that beneficial
results were obtained by this firm on the Plaintiff’s behalf.

After due consideration of the nature, extent and difficulty of the legal services

rendered, the time and labor necessarily devoted to the case, the professional standing of counsel,

the contingency of compensation, the customary fee charged in the locality for similar services,

and the beneficial result obtained, I respectfully submit that an award of attorney’s fees to the full

extent set forth in this Affidavit is appropriate; therefore, Plaintiff is entitled to recover $8,873.00

in attorney’s fees.

6.

Page 3 of 4

The costs in this matter are set forth below:

1. Complaint Filing Fee $  180.32
2. Service of Process $ 750.00
3. MIE Referral fee $ 125.00
4. Motion Filing Fees $ 31.74

B&S No.: 23-28438
R. 251
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5. Mail Cost $ 1.76
6. Court Reporter $ 377.00
7. Attorney Fee $ 8,873.00

Counsel seeks leave to supplement this affidavit should further fees be incurred in this action.

FURTHER THE AFFIANT SAYETH NOT.

/

iy —

Chad W. Burgess, ar No: 72520
Attorney for Plaipfif]
Brock & Scott, PLLC

3800 Fernandina Road, Suite 110
Columbia, SC 29210
Phone 803-454-3540

a3 ) 7 z/ 51

Sworn to or affirmed, and subscribed before me

this 73 day of V) (A , 2025.

LOUW' e Ol

Notary Public for South Carolina

My commission expires: 01 I 5(7033

. iSSip .~
\/?:'oﬁ\m oy >0,

Page 4 of 4 B&S No.: 23-28438
R. 252
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The Bank
of New York as successor in interest to JPMorgan
Chase Bank, N.A. as Trustee for NovaStar
Mortgage Funding Trust, Series 2004-1,
NovaStar Home Equity Loan Asset-Backed
Certificates, Series 2004-1,

Plaintiff,
VS.

Timothy  Allen  Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen Nunally,
as Trustee for the CAN Irrevocable Trust; Carl
Alvin Nunally, Jr.; Mark Anthony Nunally;
Timothy Allen Nunally,

Defendants.

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

CERTIFICATE OF SERVICE BY
MAIL

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC, and

is a person of such age and discretion to be competent to serve papers.
That on the ° ( 32 day of May, 2025, he/she served a copy of the below listed

document(s) by placing said copy in a postage paid envelope addressed to each of the following

persons at the address stated below, which is the last known address, and by depositing said

envelope and contents in the U.S. Mail. Any party that has appeared via electronic means will be

served via electronic means.

Documents: - Noticeof Motion and Motion for Summary Judgment
- Memorandum in Support of the Plaintiff's Motion for Summary

Judgment

- Certificate of Service by Mail

Party(ies) Served: Carl Alvin Nunally, Jr.

51173 Central Village Rd, Apt 301

Chesterfield, MI 48047

23-28438 FCO1

R. 253
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Mark Anthony Nunally
5681 Grande River Rd
- Atlanta, GA 30349

Timothy Allen Nunally
4499 Persian Ct
Snellville, GA 30039

Timothy Allen Nunally, as Personal Representative
for the Estate of Carl Alvin Nunally, Sr., deceased
4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee
for the CAN Irrevocable Trust
4499 Persian Ct
Snellville, GA 30039

Lauren BroMer
Paralegal
Brock & Scott, PLLC

Columbia, South Carolina

23-28438 FCO1
R. 254
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COVER SHEET FOR COURT FILING
COURT: Lexington County Court of Common Pleas

CASE NAME:

The Bank of New York Mellon, f/k/a The Bank

2
of New York as successor in interest to g’;
T e
JP Morgan Chase Bank, N.A. as Trustee for milw =E
AL
NovaStar Mortgage Funding Trust, Series W: —?1:
: -

2004-1, NovaStar Home Equity Asset-

Backed Certificates, Series 2004-1,

Plaintiff,

V.

Timothy Allen Nunnally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased, Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunnally, Jr.; Mark Anthony

Nunnally; Timothy Allen Nunnally,
Defendants.

CASE NO.: Case No. 2024-CP-32-01094

DOCUMENT TYPE: Motion to Take Judicial Notice and Supporting Exhibits
DATE: June 5, 2025

FILED BY: Timothy Allen Nunnally and Mark Anthony Nunnally, Pro Se

R. 255





COURT FILING PACKET
Lexington County Court of Common Pleas

Case No. 2024-CP-32-01094

The Bank of New York Mellon, f/k/a The Bank
of New York as successor in interest to

JP Morgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Asset-
Backed Certificates, Series 2004-1,

Plaintiff,

V.

Timothy Allen Nunnally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased, Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunnally, Jr.; Mark Anthony

Nunnally; Timothy Allen Nunnally,
Defendants.

Document: Motion to Take Judicial Notice and Supporting Exhibits
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MOTION TO TAKE JUDICIAL NOTICE

NOW COME the Defendants, Timothy Aller Nunnally, as Trustee for the CAN

Irrevocable Trust of Carl Alvin Nunally, Sr., deceased, and Mafk Anthony Nunnally, as
Beneficiary of the CAN Irrevocable Trust, Pro Se, and respectfully move this Honorable
Court pursuant to Rule 201(b) and (d) of the South Carolina Rules of Evidence to take

judicial notice of the following certified facts contained in the public records of
Lexington County, South Carolina.

"
A
17
o 1nf SI8
!g

)

o
no
1. Public Record Facts Supporting Judicial Notice

93 Z\ H

Plaintiffs request that the Court take judicial notice of the following filed and recorded

instruments in the Lexington County Register of Deeds:

a. That on September 6, 2023, a Deed of Distribution was recorded in Book 21073 at
Pages 1408—1410, establishing the distribution of the real property known as 1759

Willow Creek Drive, Columbia, SC 29212 from the Estate of Carl A. Nunally, Sr.

b. That on September 27, 2023, an Amended Deed of Distribution including Timothy

Allen Nunnally as Trustee was recorded in Book 21075 at Pages 5539-5541.

c. That on October 3, 2023, an Assignment of Mortgage was executed and recorded by

R. 258





The Bank of New York Mellon in Book 21076 at Page 4337.

d. That on December 18, 2023, Plaintiffs filed an Affidavit of Acknowledgment and

Acceptance of Deed in Book 21086 at Pages 3245-3247.

These public records were duly recorded in the official Register of Deeds for Lexington

County, South Carolina, and are self-authenticating under Rule 902, SCRE.

2. Legal Basis for Judicial Notice

Rule 201(b), SCRE permits judicial notice of facts that are “capable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably be
questioned.” Subsection (d) authorizes judicial notice to be taken at any stage of the

proceeding.

These documents were recorded prior to or contemporaneous with the allegedly operative

assignment upon which Plaintiff Bank of New York Mellon predicates its claim to

enforce the security instrument.

This sequence of recordings evidences superior chain of title in favor of the Defendants

and constitutes material facts that are not subject to reasonable dispute.

R. 259





WHEREFORE

Defendants respectfully move this Court to take judicial notice of the above-cited public

documents and to incorporate them into the record of these proceedings as Exhibits P, Q,

and R respectively.

Respectfully submitted,

R VS )

Timothy Allen Nunnally, Pro Se

Trustee for AN Iffevocable Trust

e: 404-980-4438

4 B —

Mark Anthony Nunnally, Pro Se
Beneficiary of the CAN Irrevocable Trust

Email: CoachMarkIsMyName@gmail.com

R. 260





VERIFICATION AND NOTARY ACKNOWLEDGMENT

I, Mark Anthony Nunnally, affirm under penalty of perjury under the laws of the State of

South Carolina that the foregoing Motion to Take Judicial Notice is true and correct to the
best of my knowledge, information, and belief.

Irrevocable Trust

State of South Carolina
County of Lexington

Subscribed and sworn to (or affirmed) before .ne on this 2 day of 5‘-’4&9- 2025,
by:

[v'] Mark Anthony Nunnally

M ]

" Notary Public Signature

//VLJMJ Q Sﬂéblfmaﬂ

[
Printed Name of Notary Public

My Commission Expires: _o? !olt IJ-UZJL

R. 261






CERTIFICATE OF SERVICE

1 hereby certify that I have this day served a true and correct copy of the foregoing
Motion to Take Judicial Notice, including all Exhibits, upon the Plaintiff's counsel of

record by depositing said copy in the United States Mail, properly addressed and with
sufficient postage affixed thereon.

Chad W. Burgess, Counsel for Plaintiff
Brock & Scott, PLLC

3800 Fernandina Road, Suite 110
Columbia, South Carolina 29210 -

This 5th day of June, 2025.

/s/ Timothy Allen Nunnally
Trustee, Pro Se

/s/ Mark Anthony Nunnally
Beneficiary, Pro Se
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Exhibit P

Deeds of Distribution and TMS Information
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Re- tecord 4o rdd Trushee Title

STATE OF SOUTH CAROLINA IN THE PROBATE COURT

)
) ¢
COUNTY OF LEXINGTON ) DEED OF DISTRIBUTION
) (Real Property Only)
IN THE MATTER OF: ) NOT A WARRANTY DEED
CARL ALVIN NUNALLY, SR. )
(Decedent) ) CASE NUMBER: 2022E53201253

The undersigned states as follows:

Decedent died on SEPTEMBER 4TH, 2021 ; and probate of the Estate is being administered in
the Probate Court for LEXINGTON County, South Carolina, in File
# O\

| was appointed Personal Representative (s) ch 28TH day of MARCH 2023,
Decedent owned real property described as follows:
Tax Map Number:2734-01-003
Street/Property Address: 1753 Willow Creek Road, Columbia, SC 29210
Legal Description: Located: 1759 Willow Creek Drive Columbia, SC

Lat 34.066370 Long:-81.184940

ALL THAT CERTAIN PIECE, PARCEL, or lot of land, with the improvements thereon, situated,
lying and being in the County of Lexington, State of South Carolina, the same being shown and
designated as Lot No. 283, Block W on plat of Murraywood Ii by Heaner Engineering Ca., dated
October 27,1972, revised July 1, 1975 and recorded in the Office of the RMC for Lexington
County in Plat Book 139-G at page 23; Also being shown and delineated on a plat prepared for
Dana C. Frost and Terri L. Frost by Belter & Associates, Inc., dated 611411393 and recorded in
the Office of the RMC for Lexington County in Plat Book 262 at Page 070. Reference being
made to said plat which is incorporated herein by reference for a more accurate and complete
description ; all measurements being a little more or less.

This being identical property conveyed to the Mortgagors by Deed of Dana C. Frost and Teirri L.
Frost dated August 8, L994 and recorded sumultaneousiy herewith in Deed Book 5145 at Page

9. IIIIIIIIIIIIIIIIIHIIIHIIIﬂlﬂlll!llﬂ””llllﬂlﬂﬂ]lI]ﬂlllﬂ[llﬂllﬁ

This transfer is made pursuant to: BK: 21073 PG: 1408 - 1410 3PGS
DEED OF DISTHIBUTION

Rec: $15.00 Cnty:$0.00 State: 50.00 .

Decedent's Will September 6, 2023 02:29:15 PM ’I—r)m. wary
Intestacy Statute: SCPC 62-2-103 FILED IN LEXINGTON COUNTY, SC J
. : . 2 B Illlmmllnmnmmmmmmmmmnmnnnmlmﬂmr
Pfuvat? Family Agreement: SCPC 62-3-912 2023034409 BK: 21075 PG: 5539 - 5541 3 pas
Disclaimer by: DEED OF DISTRIBUTION
Probate Court Order issued on Rec: $15.00 Cnty: $0.00 State: $0.00
Other: September 27, 2023 11:10:36 AM =~ .
FILED IN LEXINGTON COUNTY, S¢ T @”‘"z/
FORM #400ES (1/2016) Page 1 0f 3

R. 264

ant
'l

RECEIVED SEP 06 2028 RECEIVED SEP 27 &

Wiy





In accordance with the laws of the State of South Carolina, the Personal Representative(s)
does/do hereby release all of the Personal Representative's(s') right, title and interest, including
statutory and/or testamentary powers, over the real property described to the beneficiaries
named below:

Name: TIMOTHY ALLEN NUNALLY Name: MARK ANTHONY NUNNALLY
Address: 4499 PERSIAN COURT Address: 5681 GRANE RIVER RD
SNELLVILLE GA 30078 COLLEGE PARK GA 30349

IN WITNESS WHEREOF the undersigned, as Personal Representative(s) of the above Estate,
has executed this Deed of Distribution, on this 30TH day of MAY, 2023 .

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

Witness: } | G L4
Print Name: f /harlu\t_ Ho Pl

Witness : Qﬁ / L

Print Name: R=seve!+ L. Q&’wr?W\

Estate of: CARL ALVIN NUNALLY, SR. 7 1
Signature of Personal Representative: MMQSJ-QQ
Print Name: Timp Hw Nuwnadly

If applicable, Signature of Ca-Persohal Representative:
Print Name:

FORM #400ES (1/2016) Page 2 of 3
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