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Plaintiff argues the mortgage is valid and any defect is clerical.
Defendants argue the acknowledgment is defective and renders the mortgage not entitled to
recordation.

The Court finds the acknowledgment is defective on its face and Plaintiff presented no evidence
establishing that such defect may be cured. The Court further finds the mortgage was not entitled
to recordation as a matter of law.

B. STANDING AT COMMENCEMENT
The parties dispute whether Plaintiff has standing.

Plaintiff argues the mortgage is valid and any defect is clerical.
Defendants argue the acknowledgment is defective and renders the mortgage not entitled to
recordation.

The Court finds the acknowledgment is defective on its face and Plaintiff presented no evidence
establishing that such defect may be cured. The Court further finds the mortgage was not entitled
to recordation as a matter of law.

C. VALIDITY OF ASSIGNMENTS

The parties dispute the validity of the assignments.

Plaintiff argues the assignments validly transfer the mortgage.
Defendants argue the assignments misidentify the mortgage and are void.

The Court finds the assignments reference a mortgage recorded on February 28, 2004, a date not
supported by the record, and further contain inconsistent recording information. Plaintiff
presented no evidence reconciling these discrepancies. The Court finds the assignments fail to
identify a valid instrument and are ineffective.

D. CHAIN OF TITLE AND TRUST AUTHORITY

The parties dispute whether Plaintiff established a valid chain of title and trust authority.

Plaintiff asserts authority as trustee.
Defendants argue no evidence establishes transfer into the trust.

The Court finds Plaintiff presented no admissible evidence establishing transfer of the loan into
the trust or authority to enforce it. The Court finds a material gap in the chain of title.

E. PROOF OF DEFAULT AND INDEBTEDNESS

The parties dispute whether the mortgage is in default and the amount owed.
Plaintiff relies on a payment history and loan balance.

Defendants challenge the admissibility and foundation of such evidence.
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The Court finds that Plaintiff failed to present competent, admissible evidence establishing the
essential elements required for foreclosure.

The testimony of Plaintiff’s witness, Louise Plasse, established only that she reviews and has
access to certain business records maintained by third-party servicers and did not establish the
foundational requirements necessary for admission of business records under Rule 803(6),
SCRE.

The Court finds that Ms. Plasse did not testify as a records custodian and failed to establish the
creation, maintenance, accuracy, or reliability of the records relied upon, including any payment
history or default calculations.

The Court further finds that testimony that payments were “not all made” constitutes a
conclusory statement and does not establish the amount owed, the method of calculation, or the
existence of a default supported by admissible evidence.

The testimony of Plaintiff’s witness, Brian L. Boger, was limited to loan origination and did not
establish Plaintiff’s possession of the Note at commencement, the existence of a default, or the
amount owed.

The Court finds that no witness presented by Plaintiff provided competent testimony sufficient to
establish default, indebtedness, or entitlement to foreclosure.

Accordingly, the Court finds that default and indebtedness were not proven and that Plaintiff
failed to meet its burden of proof.

F. PRIORITY AND RACE-NOTICE
The parties dispute whether Plaintiff has priority under race-notice principles.

Plaintiff asserts its interest is superior.
Defendants argue no constructive notice exists due to defective recordation.

The Court finds that an improperly acknowledged mortgage is not entitled to recordation and
does not impart constructive notice. The Court finds Plaintiff failed to establish priority over
Defendants’ recorded interests.

III. LEGAL ISSUES

The Court considered:

(1) Whether there is a valid mortgage

(2) Whether the mortgage is in default

(3) Whether Plaintiff has standing at commencement

(4) Whether Plaintiff established a valid chain of title and authority
(5) Whether Defendants established a valid race-notice defense

IV. CONCLUSIONS OF LAW

1. The Court has jurisdiction pursuant to the Order of Reference.
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9. Standing must exist at the time an action is commenced and cannot be established
retroactively.

3. A mortgage must be properly acknowledged to be entitled to recordation, and an improperly
acknowledged instrument does not provide constructive notice.

4. Assignments must identify a valid instrument and cannot transfer rights in a non-existent of
misidentified mortgage.

5. A party seeking foreclosure must establish ownership of the debt and default through
admissible evidence.

6. Plaintiff failed to establish standing, a valid enforceable mortgage, a valid chain of title, or
default.

V. ORDER

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED:

L
2

8.

Plaintiff has failed to establish standing at the commencement of this action;

Plaintiff has failed to establish a valid and enforceable mortgage entitled to recordation or
enforcement;

Plaintiff has failed to establish a valid chain of title or authority to enforce the loan;
Plaintiff has failed to present competent, admissible evidence of default, amount owed, or
entitlement to foreclosure;

Plaintiff has failed to meet its burden of proof as a matter of law;

Plaintiff’s claims are hereby DISMISSED WITH PREJUDICE;

The Court declines to grant equitable or declaratory relief to cure defects in proof or statutory
compliance;

All remaining relief requested by Plaintiff is DENIED.

This ruling is based upon Plaintiff’s failure of proof on essential elements required for

foreclosure, as established by the evidentiary record presented at trial, and not upon procedural
or technical grounds.
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IT IS SO ORDERED.

James O. Spence
Master-in-Equity

Lexington County, South Carolina

Dated:

Page 6 of 17

R. 680





Exhibit A
(Page continues from Proposed Order Packet)

IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Case No.: 2024-CP-32-01094

THE BANK OF NEW YORK MELLON, )
)
Plaintiff, )
) EXHIBIT A
V. )  SUPPORTING PROPOSED ORDER
) (Defendants’ Long Form Proposed Order)
TIMOTHY A. NUNALLY, et al,, )
)
Defendants. )

This Exhibit contains the Long-Form Proposed Order submitted by Defendants. It provides the
full factual findings, legal analysis, and detailed reasoning supporting the Short-Form Proposed
Order filed contemporaneously herewith.

Submitted this day of April, 2026.

Nunnally: Mark-Anthony
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349

Nunally: Timothy-Allen
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349
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IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Case No.: 2024-CP-32-01094
THE BANK OF NEW YORK MELLON, )

)
Plaintiff, )
)
v. ) ORDER
)
TIMOTHY A.NUNALLY, et al., )
)
Defendants. )
I. SUMMARY

This matter came before the Court for trial on February 10, 2026, before the Honorable James O.
Spence, Master-in-Equity for Lexington County.

Plaintiff seeks foreclosure of a mortgage loan. Defendants, as heirs of the original mortgagor,
challenge Plaintiff’s standing, the validity of the mortgage and assignments, and assert
recordation and race-notice defenses.

The Court considered testimony, documentary evidence, and argument. Based upon the record,
the Court makes the following Findings of Fact and Conclusions of Law.

II. FINDINGS OF FACT
A. MORTGAGE INSTRUMENT AND ACKNOWLEDGEMENT
1. The mortgage was executed on January 30, 2004.

2. The acknowledgment appearing on the mortgage does not properly identify the
mortgagor and instead reflects a self-acknowledgment by the notary.

3. Plaintiff presented no legal authority establishing that such a defect constitutes a clerical
Crror.

4. Plaintiff presented no admissible evidence demonstrating that the defect may be cured
through testimony or equitable reformation.

5. The Court finds the acknowledgment is defective on its face.
B. RECORDATION AND CONSTRUCTIVE NOTICE
6. The mortgage was recorded on February 20, 2004.
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7. Plaintiff’s assignments and arguments reference a mortgage recorded on February 28,
2004.

8. The Court finds no evidence establishing that February 28, 2004 was a valid recording
date for the subject instrument.

9. The Court finds that the record contains inconsistencies as to the identity and recording of
the mortgage.

10. Plaintiff presented no evidence establishing that the mortgage was properly recorded in
compliance with statutory requirements.

C. ASSIGNMENTS OF MORTGAGE
11. Plaintiff relies on assignments recorded in 2023, including a corrective assignment.
12. The assignments identify a mortgage recorded on February 28, 2004.

13. The corrective assignment repeats the same incorrect recording date and contains
inconsistent recording references.

14. Plaintiff presented no evidence reconciling these discrepancies.

15. The Court finds that the assignments reference a mortgage instrument that does not exist
as described.

D. CHAIN OF TITLE
16. The record reflects no assignment into Plaintiff’s claimed trust until 2023.

17. Plaintiff presented no admissible evidence establishing a continuous chain of title from
origination in 2004 to the 2023 assignment.

18. The Court finds a material break in the chain of title.
E. TRUST AUTHORITY

20. Plaintiff asserts authority as trustee of a securitized trust.

21. Plaintiff presented no Pooling and Servicing Agreement, custodial records, or other
admissible evidence establishing transfer of the loan into the trust.

22. Plaintiff presented no evidence establishing the authority of the trustee to enforce the
loan.

23. The Court finds no evidence that the loan was transferred into the trust.
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F. STANDING AT COMMENCEMENT

24.
25.
26.

27.
28.

This action was filed on March 8, 2024.
Plaintiff bore the burden of establishing standing at the time of filing.

Plaintiff presented no evidence establishing possession of the original note as of March 8,
2024.

Evidence presented addressed possession at or near the time of trial.

The Court finds Plaintiff failed to establish standing at commencement.

G. PROOF OF DEBT AND DEFAULT

28

30.

3l

32.

33,

34.

S

36.

37

. Plaintiff presented a payment history and loan balance summary.

29.

The Court finds that Plaintiff failed to present competent, admissible evidence
establishing the essential elements required for foreclosure.

The testimony of Plaintiff’s witness, Louise Plasse, established only that she reviews and
has access to certain business records maintained by third-party servicers.

Ms. Plasse did not testify as a custodian of records and failed to establish the foundational
requirements necessary for admission of business records under Rule 803(6), SCRE,
including testimony regarding the creation, maintenance, accuracy, or reliability of the
records relied upon.

Although Ms. Plasse asserted familiarity with the servicing system and payment history,
she did not establish who created the records, when they were created, or whether they
were made in the regular course of business at or near the time of the events recorded.

Her testimony that payments were “not all made” constituted a conclusory statement and
did not establish the amount owed, the method of calculation, or the existence of a default
supported by admissible evidence.

The testimony of Plaintiff’s witness, Brian L. Boger, was limited to his involvement in
the origination of the loan and did not establish Plaintiff’s possession of the Note at the
time the action was commenced, the existence of a default, or the amount allegedly owed.

Mr. Boger further testified that he did not witness the execution of the Note and relied on
inference rather than personal knowledge regarding its execution.

His testimony additionally confirmed defects in the execution of the Mortgage
acknowledgment, including his role as both notary and witness, raising substantial
questions as to the validity of the instrument.

The Court finds that no witness presented by Plaintiff provided competent testimony
sufficient to establish:

(1) possession of the Note at commencement of the action;
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(2) the existence of a default; or
(3) the amount owed.

38. Accordingly, the Court finds that Plaintiff failed to meet its burden of proof.
H. DEFENDANTS’ RECORDED INTEREST

39. Defendants’ Deeds of Distribution were recorded prior to Plaintiff’s corrective
assignment.

40. Plaintiff presented no evidence establishing that its interest was properly recorded so as
to impart constructive notice.

IITI. CONCLUSIONS OF LAW
A. STANDING

41. Standing is a jurisdictional requirement that must exist at the time an action is
commenced.

42. A party must demonstrate entitlement to enforce the note at the time of filing.
43, Standing cannot be established retroactively by later-acquired evidence or assignments.
44, The Court declines to treat prior interlocutory rulings as dispositive of standing.

45. Plaintiff failed to establish standing as a matter of law.
B. DEFECTIVE ACKOWLEDGMENT
46. A mortgage must be properly acknowledged to be entitled to recordation.
47. A defective acknowledgment renders the instrument not entitled to recordation.

48. Recordation of an improperly acknowledged instrument does not provide constructive
notice.

49. Such defect cannot be cured by testimony or equitable reformation.

C. ASSIGNMENTS
50. An assignment must identify a valid, existing instrument.
51. An assignment referencing a non-existent or materially misidentified instrument is void.
52. Corrective instruments that repeat material defects do not cure such defects.
53. The assignments in this case fail as a matter of law.
D. TRUST AUTHORITY
54. A trustee must demonstrate authority to act on behalf of the trust.
55. Transfers into a securitized trust must comply with governing trust requirements.

56. Acts in contravention of trust requirements are void.
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57. Plaintiff failed to establish authority to enforce the loan.
E. RACE-NOTICE

58. South Carolina is a race-notice jurisdiction.

59. Only properly recorded instruments impart constructive notice.

60. A mortgage not entitled to recordation cannot establish priority.

61. Plaintiff failed to establish priority over Defendants’ recorded interests.

F. PROOF OF DEBT

62. A plaintiff must establish the existence of the debt and default through admissible

evidence.

63. Unsupported summaries or unverified records are insufficient.

64. Plaintiff failed to meet its burden of proof.
IV. ORDER

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED:

1.

Plaintiff has failed to establish standing at the time of commencement of this action, a
jurisdictional prerequisite which cannot be cured retroactively;

Plaintiff has failed to establish the existence of a valid, enforceable mortgage lien entitled
to recordation or enforcement under South Carolina law;

Plaintiff has failed to establish a valid chain of title or authority to enforce the subject
loan;

Plaintiff has failed to present competent, admissible evidence establishing default, the
amount owed, or entitlement to foreclosure;

Accordingly, Plaintiff has failed to meet its burden of proof as a matter of law;
Plaintiff’s claims for foreclosure are hereby DISMISSED WITH PREJUDICE;

The Court declines to grant declaratory, equitable, or remedial relief to cure statutory,
evidentiary, or jurisdictional defects;

All other claims, defenses, and requests for relief not expressly granted herein are
DENIED.

The Court’s ruling is based upon Plaintiff’s failure to meet its burden of proof on essential
elements required for foreclosure, independent of any procedural or technical defects, and is
supported by the evidentiary record presented at trial.
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IT IS SO ORDERED.

James O. Spence
Master-in-Equity

Lexington County, South Carolina

Dated:

Page 13 of 17

R. 687





Exhibit B
(Page continues from Proposed Order Packet)

IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Case No.: 2024-CP-32-01094

THE BANK OF NEW YORK MELLON, )
)
Plaintiff, )
) EXHIBIT B

V. ) SUMMARY SHEET
)
TIMOTHY A. NUNALLY, et al., )
)
Defendants. )

This Exhibit contains the Summary Sheet prepared for the Court’s convenience. It provides a
concise overview of the issues, timeline, findings, and requested disposition to assist the Court in
reviewing the accompanying Proposed Orders.

Submitted this day of April, 2026.

Nunnally: Mark-Anthony
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349

Nunally: Timothy-Allen
Defendant, Pro Se
5681 Grande River Rd.

College Park, GA 30349
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SUMMARY SHEET
DEFENDANTS’ SUMMARY SHEET FOR PROPOSED ORDER
(For Court Review — April 17, 2026)

Case: The Bank of New York Mellon v. Nunally, et al.
Case No.: 2024-CP-32-01094
Trial Date: February 10, 2026

CORE ISSUE SNAPSHOT
1. Standing at filing (March 8, 2024)
2. Valid enforceable mortgage

3. Valid assignment of identifiable instrument

4. Admissible proof of default and debt

Record Answer: Plaintiff failed to establish each required element.

TIMELINE (CONDENSED)

2004 — Mortgage executed (defective acknowledgment); recorded Feb 20; later misidentified as
Feb 28

2009 — Loan modification (no authentication or authority)
2019-2023 — Estate transfers; Deeds of Distribution recorded
2023 — Assignments (wrong date; wrong book; no authority)

2024 - Foreclosure filed; no proof of note possession at filing

2026 — Trial; no admissible proof of default or debt
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CHAIN OF TITLE
No continuous chain from 2004 to 2023.
Assignments reference non-existent instrument.

No proof of transfer into trust.

KEY FINDINGS

1) Plaintiff failed to establish standing at commencement

2) The mortgage is not entitled to recordation due to defective acknowledgment
3) Assignments fail to identify a valid instrument and are ineffective

4) Plaintiff failed to establish transfer into the trust or authority to enforce

5) Plaintiff failed to present admissible evidence of default or indebtedness

6) Plaintiff failed to establish priority under race-notice principles

LEGAL RESULT

Plaintiff failed to meet its burden of proof on all essential elements required for foreclosure.
No evidentiary or legal basis exists to grant foreclosure or equitable relief.

REQUESTED DISPOSITION
Dismissal with prejudice.

No equitable cure.

All other relief denied.

COURT ACTION REQUESTED
Entry of Order dismissing Plaintiff’s claims with prejudice.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Defendants’ Proposed Order,
Short-Form Proposed Order, and Summary Sheet for Proposed Order was served upon

counsel for Plaintiff via USPS Certified Mail and electronic mail on this \ﬁ)& day of April,
2026.

Chad W. Burgess, Esquire for Plaintiff
Brock & Scott, PLLC

Westpark Center
3800 Fernandina Road, Suite 110

Columbia, SC 29210
Chad.Burgess@brockandscott.com

Respe tfally submitted,
Nunnally: Mark-Antheny—
Defendant, Pro Se

5681 Grande River Rd.
College Park, GA 30349

; )
Nunally: Timothy-Alle
Defendant, Pro Se
5681 Grande River Rd.
College Park, GA 30349

™
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The
Bank of New York as successor in interest to
JPMorgan Chase Bank, N.A. as Trustee for
NovaStar Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan Asset-
Backed Certificates, Series 2004-1,

Plaintiff,

VS.

Timothy Allen Nunally, as Personal
Representative for the Estate of Carl Alvin
Nunally, Sr., deceased; Timothy Allen
Nunally, as Trustee for the CAN Irrevocable
Trust; Carl Alvin Nunally, Jr.; Mark Anthony
Nunally; Timothy Allen Nunally,

Defendants.

The undersigned hereby certifies that he/she is an employee of Brock & Scott, PLLC,

IN THE COURT OF COMMON PLEAS

C/A NO.: 2024-CP-32-01094

CERTIFICATE OF SERVICE BY MAIL

and is a person of such age and discretion as to be competent to serve papers.

That on the \ J ; z L_-[ | ool (Che/she served a copy of the following documents by

placing said copy in a postage paid envelope addressed to each of the following persons at the
address stated below, which is the last known address, and by depositing said envelope and
contents in the U.S. Mail. Any party that has appeared via electronic means is being served

via electronic means.
Pleading:

Filed Master in Equity’s Order and Judgment of Foreclosure

and Sale and Reformation of Mortgage; Certificate of
Service by Mail

Party (ies) Served:

Carl Alvin Nunally, Jr.
51173 Central Village Rd, Apt 301
Chesterfield, MI 48047

Mark Anthony Nunally
5681 Grande River Rd
Atlanta, GA 30349

Timothy Allen Nunally

4499 Persian Ct

Snellville, GA 30039
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Columbia, South Carolina

Timothy Allen Nunally, as Personal Representative for the
Estate of Carl Alvin Nunally, Sr., deceased

4499 Persian Ct

Snellville, GA 30039

Timothy Allen Nunally, as Trustee for the CAN Irrevocable
Trust

4499 Persian Ct
Snellville, GA 30039

Vo
Lauren Glflfjf,
Brock & Scott, PLLC
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON 7

THE BANK OF NEW YORK MELLON; *
F/K/A THE BANK OF NEW YORK, AS
SUCCESSOR IN INTEREST TO JPMORGAN
CHASE BANK, N.A., AS TRUSTEE FOR
NOVASTAR MORTGAGE FUNDING TRUST,
SERIES 2004-1, NOVASTAR HOME EQUITY
ASSET-BACKED CERTIFICATES, SERIES
2004-1,

Plaintiff,

TIMOTHY NUNALLY and
MARK NUNNALLY,

Defendants.

) IN THE COURT OF COMMON PLEAS

ELEVENTH JUDICIAL CIRCUIT
CASE NO.: 2024-CP-32-01094
)
)
)
)
)
)
)
)
)
) NOTICE OF APPEAL
)
)
)
)
)
)

PLEASE TAKE NOTICE that Defendants Timothy Nunally and Mark Nunnally, appearing pro

se, hereby give notice of appeal as follows:

1. Defendants appeal to the South Carolina Court of Appeals from the Final Order signed by the

Honorable James O. Spence, Master-in-Equity for Lexington County, on or about April 23, 2026,

and entered in the above-captioned matter.

2. Defendants appeal from the Final Order in whole, including all findings, conclusions, rulings,

and relief granted therein that adversely affect Defendants’ rights, interests, defenses, title-related

interests, possession-related interests, appellate rights, and rights concering the real property

commonly known as 1759 Willow Creek Drive, Columbia, South Carolina 29212.
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3. This Notice of Appeal is filed and served to preserve meaningful appellate review of the trial
record, admitted evidence, governing law, and issues preserved before the Court,

4. Defendants state that this appeal is taken in good faith and is not taken for purposes of delay.
5. Defendants seek appellate review of whether the Final Order is supported by the record, the
law, and the preserved issues presented in this matter.

6. Because the Final Order concerns foreclosure-related relief affecting real property, Defendants
are also filing, contemporaneously or promptly herewith, Defendants’ Emergency Motion to Stay
Enforcement of Final Order Pending Appeal and Petition for Writ of Supersedeas.

7. Defendants seek stay/supersedeas relief so that appellate review remains practical and
meaningful, not merely theoretical after enforcement has altered the property rights at issue.

8. Defendants submit that meaningful appellate review requires that the same procedural and
cevidentiary standards invoked against them be applied equally to all parties.

9. Defendants reserve all rights, arguments, defenses, objections, and appellate issues available
under South Carolina law and the South Carolina Appellate Court Rules.

Respectfully submitted,

[N
)

\ \
S \ it
<§LWEA&\3 /\\j\ LULI‘\C;QILE\
Timothy Nunally/ Pro Se Defendant
5681 Grande River Rd

College Park, GA 30349
mar‘lganunna([ly\@ gmail.com

y e ———
7 .

o T —
Mark Nunnally, Pro-Se-Defendant.——
5681 Grande River Rd
College Park, GA 30349
markanunnally(@gmail.com

¥ L
Z

w7
Date: I MYy DY 2026
Lexington County, South Carolina
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CERTIFICATE OF SERVICE

[ hereby certify that I have served a true and correct copy of the foregoing Notice of Appeal upon counsel
of record by electronic mail and/or U.S. Mail as follows:

Chad Burgess, Esq.

Brock & Scott, PLLC
Chad.Burgess@brockandscott.com
3800 Fernandina Rd., Suite 110
Columbia, SC 29210

Attorney for P‘laintiff

— k{‘;ﬁ.& o X /
This D _dayof AN a0
Mark Nunnally, Pro Se Defendant
5681 Grande River Rd

College Park, GA 30349
markanunnally@gmail.com
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CERTIFICATE OF SERVICE

I hereby certify that I have served a true and correct copy of the foregoing Netice of Appeal upon counsel
of record by electronic mail and/or U.S. Mail as follows:

Chad Burgess, Esq.

Brock & Scott, PLLC

Chad Burgess@brockandscott.com
3800 Fernandina Rd., Suite 110
Columbia, SC 29210

Attorney for P%aintiff

il ‘\*{"\ﬁ}“ B E g'!
This__ D dayef_ T AN 2026,

———

>

“Mark Nunnally, Pro Se Defendant |
5681 Grande River Rd .
College Park, GA 30349
markanunnally@gmail.com
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

)
COUNTY OF LEXINGTON ) C/A #: 2024-CP-32-01094

The Bank of New York Mellon, f/k/a
The Bank of New York as successor
in interest to JPMorgan Chase Bank,
N.A. as Trustee for NovaStar
Mortgage Funding Trust, Series
2004-1, NovaStar Home Equity Loan
Asset-Backed Certificates, Series
2004-1,

Plaintiff,
V.
Timothy Allen Nunally, as Personal
Representative for the Estate of
Carl Alvin Nunally, Sr., deceases;
Timothy Allen Nunally, as Trustee
for the CAN Irrevocable Trust;
Carl Alvin Nunally, Jr.; Mark
Anthony Nunally; Timothy Allen
Nunally,

Defendants.

HEARING

khkkkkkk*k

Tuesday, January 28, 2025
9:24 a.m. - 10:08 a.m.

The Hearing was heard before The Honorable
Judge James O. Spence, at Lexington County Judicial
Center, 205 FEast Main Street, Lexington, South
Carolina, on the 28th day of January, 2025 Dbefore
Nadine A. Garrett, Court Reporter and Notary Public

in and for the State of South Carolina.

1230 Richland Street / Columbia, SC 29201

1".‘ CREEL COURT REPORTING, INC.
@ |
\*' (803) 252-3445 /contact@creelreporting.com
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APPEARANCES

Chad W. Burgess, Esquire

Brock & Scott, PLLC

3800 Fernandina Road, Suite 110
Columbia, South Carolina 29210
Attorney for the Plaintiffs

Mark Anthony Nunally, Pro Se
5681 Grande River Road
Atlanta, Georgia 30349
Defendant

Timothy Allen Nunally, Pro Se
449 Persian Court
Snellville, Georgia 30039

Defendant
INDEX
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CALL TO ORDER:

THE COURT: This 1s The Bank of New York Mellon
versus Timothy Nunally, et al, 2024-CP-32-1094.
Mr. Burgess 1s here for Plaintiff. We have Mr.
Tim Nunally and Mr. Mark Nunally?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. Thank you. All right. Here's
what we're here for. The Defendants have filed
two different motions. So, what we're going to
do is we'll start with the first motion. And
I want y'all to tell me what you're arguing,
and then I'll hear from the other side, and
we'll go back and forth. And then we'll do the
second motion.

Now, remember that we're here with a court
reporter. So, everybody will have an
opportunity to speak. So say what you say,
please don't interrupt me, or don't interrupt
the other side. Now, saying that, I may very
well interrupt the other side or you, one -- 1if
I ask a guestion and I understand it, I may
say, okay, I got 1it, move on. So like that.
But just make sure that go back and forth, back
and forth. Afterwards I will either say, this

is what I think we'll do, or I'll ask for
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proposed submitted orders.
Make sure you guys get a copy of Madam
Court Reporter's contact information.

Lexington County does not have a court

reporter. It has been policy since the first
Master. Y'all can't see him because he's on
the wall up over there. He and the second

Master are up there frowning at me because I
feel better that way. Because that's the way

they used to look at me when I was sitting

where y'all were sitting. I just feel
comfortable still looking at them frown. But
we've never had a court reporter. So, policy

is, 1s the moving party has to pay for the
court reporter. If the non-moving party wants
to get a copy of the transcript, they got to
pay for it too. So that's just the policy. So

just please remember that for the future.

Okay. So when -- if you -- when you stand
up to do the motion, or if you -- you know, you
kind of -- when you talk, you need to say Mark

or Tim, so Madam Court Reporter can tell who it
is. All right.
So let's do the -- which motion would you

like to argue first?

1230 Richland Street / Columbia, SC 29201

1".‘ CREEL COURT REPORTING, INC.
@ |
\*' (803) 252-3445 / contact@creelreporting.com






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

R. 703

THE BANK OF NY V NUNALLY 5

MARK NUNALLY: Like to argue the affidavit in
support of the motion.

THE COURT: All right. You need to do the motion
first.

MARK NUNALLY: Okay. I'm sorry. I'm sorry. The
Motion for Judicial Notice. I'm sorry, sir.

THE COURT: Okay. All right. So what's on screen
is the Motion for Judicial Notice of Will and
Common Law Resident Trust. Is that what you're
referring to?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. All right. If you will identify
yourself. And 1it's customary to stand and
address the Court.

MOTION BY MARK NUNALLY:

MARK NUNALLY: Yes, sir. My name 1is Mark Anthony
Nunally. And I am here to discuss the facts
that surround why we would, as Defendants, like
The Court to take judicial notice of the fact
that there is a will that is a will with poor
overprovision, I might add, that also speaks to
and of a Trust. This Trust 1s a irrevocable
trust, which has a corpus. And that corpus
contains land that is the real estate of the

decedent, Carl Alvin Nunally, Sr.
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THE COURT: All right. Let me ask you a question.
Is that y'all's

MARK NUNALLY: This is our dad, yes, sir.

THE COURT: Your father?

MARK NUNALLY: Yes, sir.

THE COURT: That's what I thought.

MARK NUNALLY: Yes, sir.

And so, in that regard, we have Dbeen
contacted in regards to a duty by way of JP
Morgan and Chase Bank as a result of them being
the Trustee for the NovaStar series
asset-backed certificate 2004-1, I think it is.

THE COURT: You can say, 1f vyou want to, Just
Plaintiff.

MARK NUNALLY: Plaintiff.

THE COURT: It will incorporate all the filings that
say that.

MARK NUNALLY: For the Plaintiff, yes, sir.

THE COURT: Yes, sir.

MARK NUNALLY: And we are not exactly sure why we
have been contacted, being that we have no
duty, we have breeched no duty, and we have no
evidence of there being any kind of duty to be
performed.

We have provided a copy of a wet-ink
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signature mortgage, deed of trust that has been
shown to have been satisfied by said borrowers
of the Plaintiff. So we haven't even received
any type of evidence to understand exactly what
is it that they are attempting to state,
especially when, once again, this particular

real estate i1is in Trust.

THE COURT: Okay. All right. Let's stop there.
That's a good breaking point. You can have a
seat. I'm going to ask Mr. Burgess to respond
to the underlying -- who the Plaintiff is and

why they filed this lawsuit and the allegations
that it has been -- the mortgage has Dbeen

satisfied.

RESPONSE BY MR. BURGESS:

BURGESS: Thank you, your Honor. May it please

the Court. Chad Burgess here on behalf of the
Plaintiff.

Your Honor, this is a mortgage foreclosure
action of property located here in Lexington
County. Your Honor, the Plaintiff is asserting
in this case that they are the owner and holder
of a note and mortgage that was entered into
by -- I believe the name -- I want to make sure

I have this exactly correct. Carl A.
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Nunally -- 1it's Senior. Let me be sure. I
believe it is -- that Mr. Nunally would be a
Senior. And that note and mortgage were

entered into back on January 30th, 2004.
Principal balance was $121,500.

Your Honor, subsequently or
contemporaneously with the mortgage, the -- or
with note, Carl A. Nunally and Frankie L.
Nunally signed a mortgage that was recorded
here in Lexington County covering the property

located at 1759 Willow Creek Drive in Columbia,

South Carolina 29212. Again, located here in
Lexington County. That mortgage is of record,
filed -- recorded here 1in Lexington County,

February 28th, 2004, in book 9041 at page four.

Your Honor, related directly to that
motion, I don't think we take issue with the
fact that Mr. Nunally, during his 1life, may
have set up a trust or had a will. It was a
little unclear from the actual motion what the
Defendants in this case filed, what they were
asking the Court to take Jjudicial notice of.
Again, we don't take 1issue with publically
recorded documents that Mr. Nunally made in his

life. We've asserted in the Complaint that the
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note and mortgage, in this instance, take
precedent over any subsequent conveyances into
a trust or any wills. Obviously, if you will,
the property during life, it would be subject
to the note and mortgage, which, in this case,

hasn't been paid.

THE COURT: Let's stop right there. And you can

have a seat. Because I want to make sure I
understand what has Dbeen argued and vyour

response and what my understanding is.

All right. The first thing is -- and I'm
going to work backwards in what he said. All
right. What he said at the end, 1s they're

alleging that the mortgage was made in two
thousand -- dated January 30th, 2004, and then
it was recorded right after that. If there was
a trust that was created and it was recorded
and put on notice, if it was done after that,
then it creates rights among the trust and the
trustees, but 1t doesn't skip the mortgage.
You can't make a mortgage, you can't borrow
money from a bank and then later say, now I'm
putting my money 1in a trust, I don't have to
pay it back. And it's just like earlier today,

before y'all came in, there was an estate. And
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we said, you still -- the mortgage follows the
property. You don't have to pay it, you're not

responsible to pay it, but the mortgage follows
the property, and they still can foreclose on
it, as long as the debt was made -- the note
and mortgage was made prior to the trust was
recorded. Because all the bank can do when
they make a mortgage, 1s go search public
record, see what's on record. So, that's a
well-established point of law. I don't think

they're arguing that you have a trust.

We are going to -- there are two issues
that we are going to raise -- discuss now about
that. One 1s, what I also heard them say 1is

they have a wet-ink satisfied, I guess, note
and mortgage. And assume it's of this -- is it

this mortgage that's in 200472

MARK NUNALLY: It is actually a mortgage note that
is before that, Judge, that is here. And I did
attach that. We did attach that in the
affidavit, copy thereof. May I approach?

THE COURT: All right. If both of y'all will come
up .

Okay. Here's kind of what I want to
explain to you what you've got. You've got a
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satisfaction and it's on the same property, but
it's an earlier note and mortgage. And if you
see, this was done -- this was -- this mortgage
was recorded in 1999.

MARK NUNALLY: Yes, sir.

THE COURT: That's not this mortgage. This mortgage
was done after that. I don't know i1if this was
a -- this was done in 2004. So, while this is
satisfied properly of record, the 1issue that
they're foreclosing on is 2004.

MARK NUNALLY: Okay.

THE COURT: Does that make sense?

MARK NUNALLY: It does. We Jjust haven't received

any evidence ---

THE COURT: Well, I understand. And that's the
thing. And this is how to check this. Because
all this 1s public record. So, if you 1look

right here, this tells when it was originally
filed. It was originally filed March 12th,
1999. And it was in book 5145100.

MARK NUNALLY: Yes, sir.

THE COURT: So the one there that they are doing,
foreclosing on, 1s January 30th, 2004. And
it's a different mortgage book and page. So

this one 1s —-- this one's satisfied. Don't
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throw this away. So still keep this. It's the
same property. So that's that issue. So does

that make sense?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. So you have a seat. And I want

to address another issue before -- Dbecause
we're just at the motion stage. I want to make
sure everybody understands how we move forward.

We're going to continue going through the
motion, but I want to bring up an issue. We're
in Circuit Court right now. In Circuit Court,
people can represent themselves individually
legally. But you can't represent any kind of
entity that is not you individually. So you
can't file pleadings, vyou can't make legal
arguments for entities that are not you. And
that normally includes trusts. So I think our
bailiff, Mr. Collins, indicated he had given

you the checklist, the sheet.

MARK NUNALLY: Yes, sir.

THE COURT: Okay. In there, I think, there is a way

about contacting attorneys to further explain
and give you advice as the case moves forward.
We're going to finish the argument, but we're

at a point where it's pertinent to make this
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information known to you.

MARK NUNALLY: Yes, sir.

THE COURT: There's four ways to get an attorney.
It's the attorney that you know that maybe did
the closing. Second 1s, is 1if you contact
South Carolina Legal Services and you qualify
with that, they may be able to provide you with
a free attorney. And they do foreclosure
defense work all the time. All right. So

that's them. Third way is Lexington County Bar

Association. If you Google them, get their
phone number, they have a real estate
subsection. Tell them we're in a foreclosure,

need your foreclosure folks, you got to hire --
contact them and hire them.
MARK NUNALLY: Yes, sir.

THE COURT: The next way 1s, there's two ways on the

fourth thing. If you contact South Carolina
Bar, you can do one of two things. One 1is, 1is
you can -- I think it's $50 or -- dit's
something. It's some amount of money that you

can say, I want to talk to a lawyer for like a
half an hour and on what topic. And then you
actually talk with somebody live and just tell

them and decide 1f you want to hire them or
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what vyou need to do, but you can talk to a
lawyer for a discrete amount of time for a set
fee.

The other thing that you can do with South
Carolina Bar is its lawyer referral. And the
last time I saw this work, and it's been years
ago, but I assume 1it's the same, is you go on
to the subsection and you type 1in your name,
and then a drop-down box comes down and it
says, what county do you 1live 1in? And then
when you say county, it then says, what kind of
dispute is 1t? And then you click, you know,
for multiple choice what it 1is. And then
eventually it spits out all the lawyers in the

State of South Carolina that do foreclosure

work in Lexington. So, the Lexington County
bar is the local group. The South Carolina bar
is the statewide group. All right. So you

want to talk to them to ensure, as the case
moves forward, that you've got counsel and it's
not going to be a situation where you're not
able to present evidence or make legal
arguments on behalf of a trust, i1f that becomes

an issue. All right. Does that make sense?

MARK NUNALLY: Yes, sir.
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THE COURT: Okay. So now we're at the point where
we're on this motion. And I think this motion

was we're in a trust, we had a wet-ink -- we
thought we had a statistician. So are there

any other issues with that first filing, about
the trust document?

REPLY BY MARK NUNALLY:

MARK NUNALLY: Just the -- once again, Judge, the
fact that, A, we have not, like what we've just
shown vyou, seen a wet sink -- a wet-ink
signature document stating that there is, once
again, a security deed of trust that has Dbeen
provided, first and foremost, by NovaStar that
was then picked up by J.P. Morgan and Chase.
We have no evidence of that. And so the best
evidence rule is what we are stating we are,
you know, wanting to see that behind.

THE COURT: All right. And you have an absolute
right to do that, and we're going to tell you
how we do that. What we do 1is, 1s in a
contested case, we do a scheduling order. I'm
going to put it up on the screen in a minute.
And what will happen 1is, 1is our office will
contact both of y'all and say, we need dates

for these -- for these events. And what the
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scheduling order says 1is, 1s under the rules,
I have a right to make them show me what
they've got. So 1t says, written discovery,
which means file your 1interrogatories, file
your request for production by this date. And
they can do the same thing.

Second 1s, 1s after that, 1s a motion
filing date. It says file your motions. If
they don't give vyou stuff, file a motion to
produce. If they don't follow that, do a
motion. All that stuff. And then there's a
motion hearing date in which all the motions
filed have to be argued. If you show up and

you don't argue a motion, 1t's deemed to be

abandoned. That's in language.
And then there's a trial date. When
there's a trial date, it's a multi-page

document, but they absolutely have to do it.
Now, notwithstanding that, if you want to see
the wet ink, obviously nobody is going to mail
a wet ink in litigation to somebody. So, 1if
you want to see a wet 1ink document, what we
normally do 1is we'll arrange for a time for
y'all to come up here and come in the court

room and look at it. And then if vyou're
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unsatisfied with it, we can make a copy of it
and then explain who has a burden to go get a
handwriting expert. So, you've got a right to
request that, but they're not going to mail you
the wet ink.

The reason they mailed you the wet ink in
this situation is because it's satisfied, and
they have a statutory duty to mail it to you,
sSo you can go record it, make sure 1it's taken
off record. But during litigation, each side
does not give the other side the original
documents. But you can come up here, review it
under court supervision, get a copy of it, and
then go get your expert if you want to
challenge the signature.

Does that make sense?

MARK NUNALLY: It does. Because we weren't able to

THE

find any information on it. And we even went
on the MERS with the MERS ID number. We
weren't able to find anything significant in
regards to that.

COURT: I understand. These are all wvalid
questions, and they've got to produce responses

to it.

MARK NUNALLY: Yes, sir.
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THE COURT: Okay. So that's the first -- I think --

does that conclude the matters 1in the first

motion, those matters?

MARK NUNALLY: Yes. If I'm understanding, Judge --
thank you for your time. If I'm understanding,
we're going to move forward with discovery. Is
this correct?

THE COURT: Well, first of all, I've got to hear
your second motion. That second motion, I've
got to hear that because that might impact what
we do. So I need to hear -- but the first one,
I believe, 1s -- that's concluded, about the
wet ink and your ability to get documents.

MARK NUNALLY: Yes, sir. The ability to get the
documents because -- now, we also have in -- in

the case of the real estate and the trust in
regards to trustee and beneficiary having to
accept the warrantee deed for that of the trust
to be correct and efficient, we did that. And
when we did so, as we expressed in our
affidavit, we did that in fee simple. And so
from our understanding in South Carolina
property law, that allowed the ownership to be
correctly transferred to the trust. And we

just wanted to make sure that that was also
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something that was dually noted as a result of
it being included in the affidavit.

THE COURT: Okay. Well here's what normally would
happened then: And I want to explain
substantive law and procedural law.

MARK NUNALLY: Yes, sir.

THE COURT: When you either -- and when somebody
dies and title passes, it either goes by deed
of distribution -- to an individual by deed of
distribution and that gives it to them fee
simple, or it passes whatever the ©person
passed. It can only pass what the person
passed. Or, 1if afterwards you set up a trust
and want to deed it into a trust, you can to
that pursuant to trust law.

So as long as it's been done correctly and
it's got the language and you had fee simple to
pass and now you want to put it in a trust, you
can do that, according to South Carolina. But
there's always the caveat, subject to matters
of public record. So, if there's a mortgage or
there's a judgment lien that attached prior in
time to you doing that, you take it, but you
take it subject to the mortgage, subject to the

judgment, subject to the easement, subject to
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the HOA restrictions, you take it subject to
everything on record, you don't get -- when you
put it in a trust, doesn't wipe away the --
everything that's on public record.

Now, what it does do is it -- when you do
that, vyou're not responsible for the debt,
meaning they can't get a deficiency Jjudgment
against vyou. If an individual has a mortgage
foreclosure, and they owe $200,000 and it only
sells for 100, the bank can get the land and
$100,000 judgment against the person who signed
it, because the bank has a right to be whole.

If you inherit it, the bank can only get
the dirt. They can't say, and I get $100,000
judgment against you and all your assets to be
collected against, because you didn't sign the
note an mortgage.

Does that kind of make sense?

MARK NUNALLY: Yes, sir.

THE COURT: So a trust doesn't wipe away everything

that's prior to on public record. And that's
why you really need to talk with an attorney to
understand all of that. Not Jjust the trial
scheduling stuff we're going to look at and how

that works and how you have to do that right.
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But also trust law, so you can evaluate what's
in your best interest to do to make vyour
options. Does that make sense?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. All right. So, we could move on
into the next motion, the second motion.

MOTION BY MARK NUNALLY:

MARK NUNALLY: Yes, sir. Yes, sir. We can move
into that second motion, because I think that
you pretty much answered the gquestions in
regards to them having to come up with more
answers in regards to their evidence and ---

THE COURT: And after we do the second motion, we're

going to address the trial scheduling order,

unless something comes up where --
theoretically we're going to move on. But I
need to hear the second motion. And the second
motion is and y'all know that -- I think this

is your motion to dismiss for lack of personal
jurisdiction. You see what's on the screen,
right?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. Everything is on -- has been --
South Carolina has been electronic filing thing

for civil court since prior to 2017. Lexington
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County came on in 2017. So everything you see
right here -- and I'll pull back up your case.
Everything's online. So you can see everything
they filed. They can see everything you filed.
Anybody in the public can go pull it up. So
any time you went to reference what has been
filed, it's all online. You go to the County
website, you go to the judicial click, and then
it directs you, type your case number in. It's
fairly easy to do it once you've done it a
couple of times. If there's a problem doing
it, you just call the clerk of court and say,
tell me how to navigate this. But it's fairly

routine-based search terms and things 1like

that.

So, the second motion is to dismiss for
personal jurisdiction. All right. The motion
was kind of sparse, so tell me -- it just says

lacks jurisdiction.

NUNALLY: Your Honor, I think that what we did
in regards to that particular motion 1is we
filed that before actually knowing exactly what
the rules were here in regards to Jjurisdiction
by way of personal Jjurisdiction, especially

involving the fact that, even though we are
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non-residents, this 1s a matter that involves
the trust. And so, from our understanding,
that is what gives The Court personal

jurisdiction over the Defendants in this

matter.
THE COURT: All right. Well, there's actually two
kind of things that come 1in. One 1is, is

there's broad general statute that says, if we

can't find you to personally serve you, we can

do an affidavit of publication. And I think
the clerk -- that happened is the clerk signed
an order and 1t was published. There's also

another statute that says this: If the dirt's
in the county and you can't find the person
that owns 1it, you can serve by publication.
Because you've got -- I mean, people just can't

own county and then leave and not say, I don't

know that vyou can't -- I don't have to pay
taxes or I don't -- 1like that. So, as 1
understand, are you -- I'm not asking are you

withdrawing it, but do you understand how they
had jurisdiction?

MARK NUNALLY: Yes, sir.

THE COURT: Okay. All right. So we'll just -- so

what I would do, then, 1is I'm going to ask
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Mr. Burgess, by next Friday, which is -- that
would be February 7th, to send The Court and to
y'all two, because we've got both e-mails on
it, a proposed word order that basically
summarizes what we've done on these two motion
hearings. All right. And then basically say,
jurisdiction one, not really contested. I
understand they have jurisdiction, acknowledge
jurisdiction. And then the first one we'll
talk about the wet ink, which mortgage is being
discovered, and then the fact that a trial
scheduling order 1is Dbeing filed to produce
documents. Something generic like that. And
they'll send it to me, and they'll send it to
you. And then if there's something you don't
understand, immediately respond back, because I
normally give three days to respond.

MARK NUNALLY: Yes, sir. And is your e-mail address

on that, sir?

THE COURT: When he sends it to me, he's going to
copy. That's a good question. So what should
we —-- what we do now 1is reply all. So no new
e-mail chains, just reply all. Because if you

get something from the court, we would have

sent it to him and you. So just hit reply all.
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MARK NUNALLY: Reply all, okay.

THE COURT: All right. Okay. Everybody's set on
that procedures?

MARK NUNALLY: Yes.

THE COURT: Okay. Now, he will also put Madam Court
Reporter's contact information at the bottom of
the order. So make certain, if you go get an
attorney and the attorney wants to read what
happened, the attorney can contact Madam Court
Reporter, they've got to pay for the court
reporter. But they can contact them and get it
if they want to read 1t and see what was
actually said.

MARK NUNALLY: Yes, sir.

THE COURT: All right. Now we're going to shift
over to like a standard schedule order. Okay.
And I believe this is on our website. It may

have been tinkered with a little bit, but this
is the basic format which you'll get.

RESPONSE BY MR. BURGESS:

MR. BURGESS: Your Honor, just one -- Jjust point of
clarification, I guess. Because their motion
was a motion to dismiss, there hasn't been any
formal answer to the complaint from either Mark

Nunally or Timothy Nunally, individually or --
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he's got two capacities in this case. He's the
personal representative of Carl Allen Nunally,
Sr. He's also the trustee for the trust that's
named and outlined in the Complaint. Because
we haven't received answers from those parties
yet, formal answers, because of the pending
motion to dismiss, I think the answer period is
still open. I'm not sure that that's covered

in the scheduling order just yet.

THE COURT: Thank vyou for Dbringing that to The

Court's attention. And we're going to talk
about where that would go, because you're going
to actually add -- we're going to renumber
things. We're going to -- instead of one, two,
three, four, we're going to have 1like one
through five. So if you 1look at the trial
schedule order, this 1s basically what we'll
send out. You've got your case caption, order
of reference, type of case, and 1t'll Dbe
mortgage foreclosure. And then it'll have
Plaintiff's names and Defendants. The conflict
notice 1is, this 1s who I work for as an
attorney for 20 years right across the street
that way, what my name is, my mom. What this

says 1s, 1f you think we're related or 1if you
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think any of the witnesses are related or if
there's any kind of conflict notice, you need
to make that known in writing early, because
you don't want to get down the line and find
out you've got a witness who I've worked with
or drafted documents or stuff like that. So
make sure that your attorney that vyou will
hopefully get obviously will see this.

Next thing is, 1is the self-represented --
SRL or pro se. People call it the same thing.
Again, that's some information for pro se. It
basically says, bound by the same rules,
civility, evidence, ethics all of that. There
are a bunch of things you can look at on the
South Carolina Jjudicial website that have the
number of written documents that will talk
about pro se things. They have -- even have
maybe a couple of videos about that. And that
lists that information.

So the scheduling order normally says
this. This 1s one where -- it would not say
this, Dbecause the last one obviously we did,
this 1is a new partition act on this board.
That's not what this is. So what's going to

happen is, 1is, Mr. Burgess, you're going to
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remind Joy Davidson that we're going to
actually have a one through seven instead of
one through six. So, what number one is going
to be is the -- it'll say something like Court
has denied motions to dismiss and otherwise.
Statute allows X dates -- or better yet, don't
put X dates. Put wuntil the set date for
Defendants to file an answer and serve it on
him.

All right. When vyou file the motion
during the time period, it tolls your period to
file an answer. If you don't file an answer,
you're deemed to have admitted everything they
pled.

All right. So the first thing you're
going to do, 1s going to say when that date is.
So you have to file it and serve it on him by
the date. So that'll be the first thing.

Then the second thing it will Dbasically

say 1is -- well, no, we're only going to have
six, actually. Second thing will be discovery
completed on or before X. What that means is,

is you serve all your interrogatories, requests
to produce. Tell me who your witnesses are,

you know, how to contact them, show me your --
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tell me what their documents are. Request to
produce 1is, give me a copy of it. Send me a

copy of it.

Remember, they're not going to send wet
ink. If you want to see the wet 1ink, you've
got to talk with them about setting up a time
to come up here to the conference room to look
at it, and then to get a copy of it if you want
to. And then you need to understand who has to
pay for the expert to -- 1if you believe it's
been forged or it's a nonperson signature.

MARK NUNALLY: Yes, sir. And what about in regards
to a request for admissions? Would there Dbe
the same ---

THE COURT: That's part of the discovery, yeah.
Yeah, that's all, you know, request to admit,
request to produce, all of that standard stuff.
That's part of it.

And then when vyou complete +that, then
we'll have a motion filing date. And there's
a form on this on our website. So if you go to
the County of Lexington website, and you can
see a form of this. And she'll send that to
you.

And then we'll have motions heard. And
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remember if you're the moving party, you've got
to bring the court reporter on a motion. At

trial, they got to bring the court reporter,

because they started it, basically. So, they
got to. But still, it really -- we have to
have a court reporter. If we don't have a
court reporter, we don't have a hearing. And

then functionally each side's going to have to
pay for the transcript, whether you moved or
not moved for it.

And then we'll set a trial date.

MARK NUNALLY: Okay. And there is no certified
copies of transcripts available from the South
Carolina Public Service Commission in regards
to these cases. Is that correct, Judge?

THE COURT: South Carolina Public

MARK NUNALLY: Service Commission 1s what I had
looked up.
THE COURT: No. What normally happens 1is, 1s you

contact court reporter, she transcribes it and
they have -- they are required by -- anyway,
they did a rule a year or two ago that said
Master 1in Equity private court reporters have
to comply with basically the same stuff the

State court reporters do. So they're under the
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same stuff. It's one rule. It's one of the
Administrative rules. They're under basically
the same stuff. So that's why, in the order,

we always say, put the court reporter's contact
information in. Because what you do 1is you
contact them, they prepare the transcript and
send it.

What happens in contested trials 1is, 1is
after it's over, they mail me a transcript
thumb drive. And we prepare an envelope and it
says, John Doe versus Jane Doe, trial held this
date, stamp it, and we take the thumb drive,
and we make a copy of that, and put it in the
file, and take the original thumb drive down to
the clerk of court. We used to give them a big
paper copy of the transcript and they'd file
and put it in a vault. ©Now we give them thumb
drives.

And they don't make them type one every
time, because you only need it, you know, if
you need it to refer to it for something or
there's an appeal. So they only type it out
for y'all if you request it. So a lot of times
in motion hearings where it kind of gets

resolved, nobody requests a typed one. But if
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you want 1it, vyou can always contact them and
they'd go back and prepare it. Does that make

sense?

MARK NUNALLY: It does.

THE COURT: Okay. And then the rest of this, this

is basically COVID stuff that we had in there
that we kind of 1left 1in there, because 1f
you -- 1if you get sick and you need to wear
masks, just tell us.

If you notice, there's a monitor there and
there's a wire right there. If you want to
come in and do like a power point in a
contested trial and do that, you can do that.
This says contact The Court five to ten days,
sSo you can come in and practice and hook up and
make sure your stuff's compatible.

Now, 1if +there's a contested trial, we
normally start at 10:00. We normally meet an
hour early where we come in and we make sure
all the exhibits are marked, I understand what
the issues are, and then we get started and we
go kind of until we finish. So most of this is
sort of self explanatory. After it's -- and
then the end of this is, if you're not a lawyer

and you're writing your own order, there are
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resources on forms of how to do it and do
research at the two law schools. So, anyway
that's all online. And this is the copy we'll
be filling in that Joy Davidson in our office
will be doing group e-mails to set this.
Mr. Burgess, anything from Plaintiff?

MR. BURGESS: Your Honor, I think I just need the

e-mail addressed for Mr. Timothy Nunally and

Mark Nunally.

THE COURT: All right. Y'all -- I've got 1it. Will
y'all write it down for him? Because he's
going to -- remember, he's going to send it to

me and then he's going to copy y'all and then
everybody will reply all. So order's due
February 7th and then Joy to send out trial
schedule order info. And I think that's the
two things that how we move forward.

MARK NUNALLY: And, Judge that order will be due

from the

THE COURT: Yeah. The Plaintiff's going to draft
the order on the two motions. The proposed
Word order. And then you're going to have --

like 1f he sends it Friday, then that means
that gives vyou Saturday, Sunday, end of day

Monday we'll get a response, because it's going
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to be a short order and they're basically --
and not really contested orders, so do that.
And then Joy will send out basically, here's a
copy of it, here's the guts, we need the
information. What she does 1is she gets her
calendar out and y'all's calendar out and we
try to figure out dates that are best for all
three, because, you know, we've got a lot of
stuff that's already scheduled. We're working
around existing and we try to -- in circuit
court, regular circuit court, we work on a
docket system. What the docket system is, 1is
they call all the cases and say, who's ready.
So, you might go and you might not. We're
different in we're Dbased on the federal law.
We go by appointment. So it says -- 1like
today, when were we supposed to start?

TIMOTHY NUNALLY: 9:30.

THE COURT: And when did we start? Pretty much
9:30. Yeah. Okay.

All right. Y'all anything further from

Plaintiff?

MR. BURGESS: Nothing from Plaintiff, Your Honor.

THE COURT: All right. Anything from Defendants?

MARK NUNALLY: No, sir.
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THE COURT: Do you feel 1like vyou understand what
we've done today?

MARK NUNALLY: Yes, sir.

THE COURT: Please contact an attorney, especially
to discuss, not only the case and the
substantive stuff, but that your need to
continue to represent the trust legally.
Because you don't want to get into a situation
where something's contested and then they can't
talk.

(There Dbeing nothing further, this proceeding

concluded at 10:08 a.m.)
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THE COURT: All right. W're here on the "Bank of New

York Mellon v. Nunally, et al." It's Case 2024-CP-
32-01094. M. Burgess is here for Plaintiff. Both
Nunal lys are here. M. TimMNunally and M. Mark

Nunal Iy are here.

MR. M NUNALLY: Yes, sir.

THE COURT: Ckay. Al right. Here's -- here's what

we're going to do. There are nultiple notions that
have been filed. Sonme have been ruled on, sone
have been filed according to the timng and the
schedul i ng order, some have not. So what we're
going todois, is | want to do this
chronologically. And the last e-mail that | got --
| normally start with Plaintiff. 1'mgoing to
start with Plaintiff again because you sent an
e-mai | that you had started kind of doing the
chronol ogical thing. So here's what we're going to
do. W're going to go through chronol ogically what
noti ons have been filed, and we're going to say,

"The notion was filed this date. This is what type

nmotion it was. Has it been ruled on?" If it
hasn't been ruled on, we'll -- we'll hear argunent
onit, and then we'll|l nove to the next one. But
that way we will go chronologically, and we'll
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addr ess everyt hi ng.

Okay. M. Burgess?

MR. BURCGESS: Thank you, Your Honor

THE COURT: And if you'll just give a brief case

sunmary.

MR. BURCESS. Yes, Your Honor. Thank you, Your Honor.

Very briefly, this is a -- an action for

forecl osure of real property located here in

Lexi ngton County. Defendants Tinothy Allen Nunally
and Mark Anthony Nunally have appeared in the case.
Your Honor, initially, they did file back in 2024 a
notion to dismss for |ack of persona

jurisdiction. That notion was heard and rul ed
upon. There is an order ruling upon that notion
that appears in the Court's records. | believe it
was heard -- let me confirmthe day. | think it

was January of 2025. Let ne confirmthat.

THE COURT: Al right. | -- 1 have a -- | have a notion

that says there was a hearing of January 28th,
2025, and it was two notions. Modtion for lack --
di smi ssed for lack of personal jurisdiction filed
July 17th, 2024. The second notion, judicia
notice of will and common | aw resident trust filed

Decenber 5th, 2024. So those --

MR BURGESS: Yes, Your Honor.
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1 THE COURT: Those two notions were filed July 17th --
2 MR. BURCESS: And Decenber 5th, respectively.
3 THE COURT: The first -- well, the first was July 17th.
4 The second was filed Decenber 5th, 2024. But there
5 was a ruling that was filed February 12th, 2025,
6 denyi ng bot h.
7 MR. BURCESS: That's correct, Your Honor.
8 THE COURT: That's right?
9 MR BURCESS: And that was a ruling formally froma

10 hearing that was held January 28th --

11  THE COURT: Right.

12 MR BURGESS: -- of 2025.

13 THE COURT: Yeah. Hearing held --

14 MR. BURCESS: The proposed order was circulated to al

15 parties as it was submtted to this Court.

16 THE COURT: Ckay.

17 MR- BURCESS: | -- | do have the e-mail contact

18 information for both the Nunallys. And as this

19 Court's practice --

20 THE COURT: Ckay.

21 MR. BURCESS. -- we include the opposing party on al

22 the e-mails to the Court.

23 THE COURT: Right. Gkay. So we've got those two. All

24 right. Wat's next?

25 MR. BURCESS: Your Honor, the next notion | had up was a
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notion that was taken up, | believe -- let ne get
the filing date. It was a nmotion in |imne that
was filed back on, | believe it was, June 30th and

taken up and denied --

THE COURT: Al right. June 30th of?
MR BURCESS: 2025.
THE COURT: 2025.

MR. BURCESS. Yes, sir. And it was taken up at the tine

slot originally scheduled for the trial in this
case. So if you recall, we had a -- a neeting for
the plaintiff and defendant to allow the defendants
to review the original note that's the subject of
this action. So we had that neeting, and the tria
was schedul ed for July 10th as pursuant to the
scheduling order that -- that's on Your Honor's
screen from February 12th. In lieu of the trial,
because of these pending notions, Your Honor did
take up the outstanding notion in limne. There
was an order entered on that notion on July the

24t h, 2025. It was via a Form 4.

THE COURT: All right. And it was deni ed?
MR, BURCESS: It was denied, yes, sir.

THE COURT: Ckay. And, again, what we tal ked about was

-- again, just to refresh the defendants

recollection, a nmotion inlimne is an order that's
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1 normal |y done pretrial and then the day of, also,
2 you -- you can reraise it in a jury circunstance,
3 because you don't want a notion being raised that a
4 jury's going to hear that m ght confuse them so
5 you do it outside of the presence of the jury. W
6 don't have a jury to worry about that since the --
7 the -- 1 do jury -- | do judge and jury. And,
8 again, | think, as we discuss -- discussed, at sone
9 point, M. Boger -- was it? |Is that who it was?
10 MR. BURCESS: Yes, Your Honor.
11 THE COURT: It was Attorney Brian Boger?
12 MR. BURCGESS: M. Boger is one of the plaintiff's --
13 THE COURT: Right.
14 MR. BURCESS: -- proposed w tnesses.
15 THE COURT: He can -- he can cone to be brought to
16 testify, and you can always object then to
17 evidentiary things or qualification things. But if
18 he's just testifying to eyew tnesses' signatures,
19 then he can certainly do that. So while | denied
20 the motion in Iimne, that doesn't mean you can't
21 raise normal trial objections at the trial when he
22 testifies. Was that -- that's ny --
23 MR. BURCESS: Yes, Your Honor.
24 THE COURT: -- understanding what the --
25 MR. BURCESS: And to clarify, | -- 1 think maybe the
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Nunal | ys mi sconstrued that -- | believe they --
they're -- were under the assunption that the
plaintiff was presenting M. Boger as sone sort of
an expert --

COURT: Right.

BURCGESS: -- because he was the closing attorney,
he's, in fact -- he's a fact witness --

COURT:  No, no.

BURGESS: -- in the case.

COURT: He's just who signed, "I was there. |
signed. They signed." That was it, yeah. Ckay.
BURGESS: Yes, Your Honor. And that's specifically
related to the, | believe, first cause of action in

the conplaint related specifically to the notary
section. M. Boger --

COURT: Right.

BURCGESS: -- acted as the notary. There's
signatures on the notary section that -- that we'll
get into --

COURT: Right.

BURGESS: -- at trial.

COURT: R ght. And they can cross-exam ne --
BURGESS: And -- and certainly reserve that.
COURT: -- about that factually at trial, okay.

BURGESS: Yes, sir.
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THE COURT: Al right. Wat's next?

MR BURCESS: Your Honor, the next notion that | have
listed is a notion to set aside default that was
filed shortly after our neeting. It |ooks |ike
July 3rd, 2025. And that's the defendants' notion

THE COURT: Al right. That has not been argued?

MR BURCESS: Correct.

THE COURT: Ckay.

MR. BURCESS. That -- that one is still outstanding.

THE COURT: Okay. Al right. Let's argue it. Y all's
noti on.

MR. M NUNALLY: Yes, Your Honor. Thank you.

Your Honor, this notion was entered into the
record for it to show that courts in South Carolina
do, in fact, disfavor default when the case should
be decided on the nerits. Therefore, we did cite
"Mctronics, Inc. v. South Carolina Departnment of
Revenue" as to where entry of default is not a
final judgnent, and also that Rule 55(c) permts
the court to set it aside for good cause shown, a
standard that was net in our case. Being that, as
stated in the notion, Defendants have shown good
cause under Rule 55(c). As stated, Plaintiff does
argue that there is no good cause for Defendants

failure to file an answer, but has stated
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Def endants actively participated in the litigation
appearing at the June 3rd, 2025, sunmary judgnent
hearing and June 30th, 2025, instrunent inspection,
as well as Defendants tinely filed a notion to
dism ss for |lack of personal jurisdiction, which as
was di scussed and stated, if |I'mnot m staken, by
Judge Spence, toves -- or told the response of

pl eadi ngs under Rule 12(a).

And, furthernore, the default was not reduced
to judgnment and trial has not yet occurred.
Therefore, courts may set aside default where there
is no intent to abandon, no undue del ay, and the
novant has a neritorious defense. That is case |aw
from"H Il v. Dotts," 345 South Carolina, 3045-47,
2nd Edition (2001). Furthernore, Defendants have
pled neritorious defenses. W have raised serious
questions of standi ng ownership of the note and
nortgage, as well as PSA viol ati ons under New York
Trust Law and REM T tax |aw. These defenses,

i ncluding | ack of enforceable interest, are not
only valid, but go to the heart of this foreclosure
claim sir.

Plaintiff's argunent that the proposed answer
is technically deficient msses the mark. The

court may permt anmendnent of the answer once the
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1 default is lifted. W would be able to see South
2 Carolina Rules of Civil Procedure 15(a). The core
3 requirenment is that a genuine dispute exist, which
4 Def endant s have denonstr at ed.
5 Next, Plaintiff will not suffer under
6 prejudice. Plaintiff clains prejudice due to
7 wi t ness scheduling, but plaintiff was on notice of
8 Def endants' litigation activity since February 20
9 of 2025 -- February 2025. [I'msorry. Al so, no
10 trial has yet occurred, and Plaintiff wll have
11 full opportunity to prosecute its clains once the
12 case proceeds on the nerits. This is not undue
13 prejudice. It's the normal course of litigation.
14 And so, therefore, in conclusion, Defendants
15 respectfully nove this Honorable Court to grant the
16 notion to set aside under Rule 55(c), permt filing
17 of the answer, and all ow any necessary anmendnments,
18 and then also reinstate the matter for adjudication
19 on the nerits, Your Honor
20 THE COURT: Al right. Thank you. M. Burgess?
21 MR. BURCESS:. Thank you, Your Honor. May it please the
22 Court. Your Honor, in response to the notion to
23 set aside default, | believe Your -- Your Honor has
24 it pulled up right there in bold letters. The
25 Subsection 4 of the scheduling order says, "A
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pendi ng notions not presented for disposition are
deened to be abandoned." As you'll notice, as part
of this Court's February 12th scheduling order, the
schedul e was put in place partly because of the
participation of M. Nunally -- or both

M. Nunallys. This schedule was put in place, and
you'll notice in Nunber 1, it says, "The

def endants' denial of their notion to dismss.”
They' re given | eave under the rules. Under Rule
12(a), specifically, is what the order references
right there on the screen to file their answer
within the tinme franme allotted by Rule 12(a).
That's part of the schedule. The defendants are
allowed to submt discovery as a part of their
participation in the trial. The defendants did

serve ny --

THE COURT: Al right.

MR. BURCESS: -- office with discovery.

THE COURT: Let's stop. Let's go back to one.
MR. BURCESS: Yes, sir.

THE COURT: Let's go back to one on the screen. One

says, "Based on the denial of notion to dismss,"
which told -- which would have told the tine to

answer .

MR, BURGESS: Yes, sir.
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COURT: This was done. This scheduling order was
held on May 23rd -- excuse ne. This was held on --
gosh, what day was this?

BURGESS: Your Honor, | believe it was entered
February the 12th.

COURT: It -- it was like a week --

BURCGESS: It was as a result of that January 28th --

COURT: Right.

BURGESS: -- hearing.

COURT: It was like a week -- it was |like a week --
week before the order. So the -- hang on. Let ne
pull it down. So we addressed the first issue
about the pleading that there was a notion to
dismss. It was denied. And then the rule says,
"Once it's denied, what do you have to do?"

BURCGESS: You have to file your --

COURT: Pl ead.

BURCESS: -- response of pleading, and -- and that
Paragraph 1 directs themdirectly to the rule.

COURT: kay. Al right. So the rule was filed --

this order was filed February 12th, 2025. Ws an
answer filed in conpliance with Rule 12(a)?
BURGESS: No, sir.

COURT: COkay. So it wasn't filed at 12(a). So

wasn't filed tinmely with Rule 12(a) as it states in
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1 t he scheduling order?
2 MR BURCESS: That's correct, Your Honor.
3 THE COURT: |Is that what you're arguing? All right.
4 Now, it then says, "All notions to be filed before
5 May 30th, 2025." Was there any notion filed before
6 May 30t h, 2025, that said, "Here's nmy answer"?
7 MR. BURCESS: No, sir. And by that tinme, the affidavit
8 of default, which was served on the Nunallys, had
9 been filed with the court. And so there was no
10 filing after the denial of their notion to dismss
11 up through May 30th, 2025. There was no notion to
12 set aside default. There was no answer fil ed.
13 THE COURT: GCkay. Al right. Next point.
14 MR. BURCESS: Thank you, Your Honor. And as the -- the
15 order plainly says on its face, "All of the
16 substantive notions" -- obviously, this order
17 woul dn't include notions related to conduct of
18 trial. Like we discussed the notion in |imne.
19 The plaintiff wouldn't object to a notion in |imne
20 or a notion to sequester a witness who showed up or
21 a notion for directed verdict. Those, obviously,
22 woul dn't be governed by this order. This order is
23 for substantive notions, which, of course, the
24 notion to set aside default is a substantive
25 not i on.
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Now, the reason why this is inportant is
because of Subsection 2, which tal ks about the
di scovery tineline. |In order for the plaintiff to
craft its discovery and its litigation strategy, at
that point in tine, it's not participation fromthe
def endants that's needed. |It's a formal answer
all eging affirmati ve def enses, countercl ai s,
anything of that nature that would need to be
| egally responded to by the plaintiff. And so
that's a part of what Plaintiff's litigation
strategy was. It -- it affected the entire
tineline for the plaintiff fornulating discovery
requests and how the plaintiff responded to the
def endants' di scovery requests because it inpacted
the i ssues before the court.

As Your Honor's aware, the failure to plead an
affirmati ve defense could result in waiver. And
that's essentially what has happened in this
particul ar case. Not only waiver, but an adm ssion
by the party in default of the allegations in the
plaintiff's conplaint. And, in this case, as we
poi nted out in the nenorandumthat we filed July
9th, on the four corners of the pleading, the
plaintiff's conplaint pleads a cause of action for

foreclosure and for equitable nortgage, as -- as we
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di scussed about Brian Boger's testinony regarding
the -- the notary section. Al of that is pled in
the plaintiff's conpl aint.

Wth the default, there is no issue in
controversy, having admtted all of the pleadings
in the conplaint. So there's no further discovery
that needs to be conducted on those issues fromthe
plaintiff. So that's the plaintiff strategy. |'m
not trying to get into too nuch of, you know, how
t he sausage i s nmade about discovery and tria
strategy. But, obviously, Your Honor, when there's
a default by a party, far be it fromthe other
party to raise issues before the court that aren't
rai sed --

THE COURT: Al right. Both --

MR. BURCESS:. -- by the other party thensel ves.

THE COURT: Both sides are supposed to have the right to
rely on the rul es?

MR BURCESS: Yes, sir.

THE COURT: The timng rules.

MR BURCESS: That -- that's correct.

THE COURT: It -- it's like -- it's like if there's
three balls and four strikes, each side's got three
ball's and four strikes. You can't cone back |ater

and say, "l should get five strikes." And -- and
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-- and --

MR. BURCGESS. And that -- that's exactly the plaintiff's

argunment - -

THE COURT: Ckay.
MR. BURCGESS: -- is that they should -- we --
THE COURT: Al right.

MR. BURCESS. -- they should be stopped from now trying

to set aside a default that, pursuant to every
opportunity they've had by participating, that --
that doesn't denonstrate good cause their
participation in the case. In fact, it
denonstrates quite the opposite because the
Nunal | ys were aware of all of these itens: the
entering into of the scheduling order, the

di scovery request, everything of that nature. And
the plaintiff has conplied as -- as best they can
to try and give the -- the defendants everything
they're asking for in ternms of discovery. They've
provi ded the opportunity to see the originally

properly endorsed --

MR. M NUNALLY: bjection, Your Honor
THE COURT: Wait. VWait a mnute. Wit a mnute.

You're going to have a chance to -- you're going to

have a chance to respond. Let himfinish

MR. M NUNALLY: Yes, sir.
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BURCGESS: So the act of participation, Your Honor,
they did so with -- with this docunent right in
front of them They knew when they had to respond
to the conplaint. They've cited the rules that
direct themto respond to the conplaint. And quite
frankly, just based on the clear and unanbi guous
hi ghl i ghted | anguage of the scheduling order, this
particular notion is deemed abandoned.

COURT: Al right. | want to -- hold on. | want to
ask a question. Wien -- let's assune | agree with
your argunment just for argunent's sake. So what
that nmeans, then, is, is that they're in -- because
none of these earlier orders, to ny know edge, have
been appeal ed. They were -- were they served
personal Iy or by publication?

BURGESS: | believe, M. Nunally -- they're here
present today, were served by publication

COURT: Right. And publication was because they
don't live in South Carolina, right? 1Is that --

BURGESS: That's correct.

COURT: =-- right? And the statute allows for it.

BURGESS: That's correct.

COURT: And then --

BURGESS: And | believe there were unsuccessfu

attenpts to --
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COURT: Right.
BURGESS: -- personally serve them
COURT: R ght. And -- and sonebody el se did the

order of -- the order of publication was done and
-- and all of that by statute, okay. So when
they're in default, they're in default to well-

pl ayed facts, right? So they're in default. So if
these two notions are -- are notions to dismss and
set aside default are denied, what woul d the next
trial step be?

BURCESS: Onh, Your Honor, it would be to hold the

trial on the nmerits. And, again --

COURT: The trial on -- okay.

BURGESS: -- that --

COURT: The trial on the nerits.

BURCGESS: -- that's the plaintiff's burden --

COURT: Right.

BURGESS: -- in this case.

COURT: So at the trial of the nmerits, then you have

to bring in your bank witness with all their
records, and you have to introduce note, nortgage,
all of that stuff, and the debt.

BURGESS: Yes, sir.
COURT: And they have the ability to cross-exam ne

on the debt, right?
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MR. BURGESS: Yes, sir.

THE COURT: Okay. Al right. Al right. 1 didn't nean

to interrupt. | wanted to nake sure.

MR, BURCGESS: Your Honor is directly on point there. At
the trial, given the default, there are certain
items of fact that are deened admtted. However,
the plaintiff still is charged with carrying his
burden of proof --

THE COURT: That's right.

MR BURCESS: -- related to the foreclosure and the
equitable nortgage. Plaintiff is prepared to do
so. In fact, we had the trial scheduled at one
point in tine.

THE COURT: Right. Nowlet's -- let's go back to the
nmeritorious defense. It's ny understandi ng that
this nortgage was originally done on January 30th,
2004. Who did the note and nortgage then? Was it
the -- was it the two Nunally brothers, or who did
it?

MR. BURCGESS: It was Carl A Nunally and Frankie
Nunal ly. Carl Nunally --

THE COURT: So that was --

MR. BURCESS: -- was the signer on the note. And Carl
and Frankie -- Carl, Sr., | believe, and Frankie

were the original nortgagors under the terns --
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1 THE COURT: And is that --

2 MR BURCESS: -- of the nortgage.

4 MR. M NUNALLY: That's -- that's correct --
5 THE COURT: All right.

6 MR. M NUNALLY: -- Your Honor

7 THE COURT: And Momdied in 2019 --

8 MR. M NUNALLY: That's correct, Your Honor
9 THE COURT: -- right? And -- and left it to
10 then Dad died --

11 MR- M NUNALLY: That's correct, Your Honor
12 THE COURT: -- is that --

13 MR, BURGESS: That's correct.

17 MR, BURGESS: Yes, sir. That's correct.

24 THE COURT: Right.

25 MR BURGESS: -- Your Honor

3 THE COURT: That's Mom and Dad? Was that Mom and Dad?

14 THE COURT: -- correct? Okay. Al right. And then Mom
15 and/or Dad nodified the loan? D d a | oan
16 nodi fication, right?

18 THE COURT: And what -- what does bankruptcy court say

19 about | oan nodifications? For exanple, if you've
20 done a | oan nodification, can you go in bankruptcy
21 court, and then claim "I didn't sign the note"?
22 Can't, can you?

23 MR. BURCESS: It -- it's aratification --

Dad and
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COURT: It's aratification. So Momand Dad signed
the note and nortgage. They never conpl ai ned about
it. They went in and did a | oan nodification.

They never filed any |egal action against it, did
they? To -- to your know edge, was there any | egal
action filed by original note and nortgage hol der?
BURGESS: No, Your Honor, there was not.

COURT:  Ckay.

BURCGESS: Neither through their estate --

COURT: So there was never any --

BURGESS: -- in bankruptcy, or in any formthat |I'm
awar e of .
COURT: -- anything filed against that. Now, would

you al so agree with nme that any | egal claimthat
M. -- I"mjust going to say "M. Nunally and M.
Nunal Iy, " because |I'm always getting you confused.
| had --

T. NUNALLY: That's fine. No. You're good.

COURT: -- there were four boys in ny famly.

M NUNALLY: Yes, sir.

COURT: So I'"'mgoing to say "the Nunally brothers."
M NUNALLY: Yes, sir.

COURT: Okay. The Nunally brothers.

M NUNALLY: Yes, Your Honor.

COURT: Al right. Wuld you also agree with ne
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1 that any rights that they have are -- are derived

2 t hrough Mom and Dad' s?

3 MR. BURCESS: That's correct, Your Honor.

4 THE COURT: That is --

5 MR. BURCESS: As far as rights in the property.

6 THE COURT: Rights in the property, okay. Al right.

7 Ckay.

8 All right. So as far as a defense, if Mdm and
9 Dad had no defense, they have no defense, right?

10 MR. BURCESS: That is the plaintiff's position, yes,

11 sir.

12 THE COURT: OCkay. Now, the defense they have -- that

13 they have raised, though, is that sonething's wong
14 with the assignnments and this New York case that

15 says the trust closing and foreclosing after that
16 that we'll address nore and the other thing, but

17 did that -- does that seemto be the two main

18 prongs of a neritorious defense that they woul d

19 rai se that their parents could have raised?
20 MR BURCESS: Yes, Your Honor. | believe --
21 THE COURT: Ckay.
22 MR. BURCESS: -- that's -- now -- and Your Honor raises
23 an excellent point, and we've discussed this a
24 l[ittle bit in our -- our neno in opposition to the
25 notion to dismss. Because we get into the -- the
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heart of that defense. | don't know that even if
standing to chall enge the assignnent, and we're not
conceding that was within the paraneters of parties
to the contract, M. and Ms. Nunally, | don't know
that that defense would transfer to sonmeone who
took an interest in the subject property because
nerely by virtue of taking an interest in the
property, which is what M. Nunally -- what the

def endants have done in this case, | don't --
doesn't make thema party to the underlying note
and nortgage. The -- the -- only the parties to
the contract, the note and nortgage, woul d have
rights therein. So that -- that's --

COURT: Well, they have sone rights to it. For
exanple, if the nortgage was paid off, they could
send you a letter and say, "Send nme the nortgage
satisfaction,”™ right?

BURCGESS: They woul d have a right of redenption,
yes, sSir.

COURT: Right. Right.

BURGESS: They could pay off. They -- they --

COURT:  Ckay.

BURGESS: -- wouldn't be entitled to things Iike a
| oan nodification --

COURT: Right.
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1 MR. BURCESS: -- or have standing -- if -- assuming if
2 the parties to the contract -- if the case |aw were
3 such that the parties to the contract had standi ng
4 to chall enge sonmething related to the transfer of
5 the note and nortgage, | don't know that that
6 transfers to their heirs and assigns --
7 THE COURT: Ckay. Al right.
8 MR BURCESS: -- if that makes sense.
9 THE COURT: Ckay.
10 MR. BURCGESS: And |I'm not concedi ng that point, Your
11 Honor - -
12 THE COURT: Well, | --
13 MR, BURCESS: -- I'mperfectly prepared to discuss that.
14 | don't believe that the original note signers
15 woul d have authority. And | think the case lawis
16 extrenely clear on that, that they wouldn't have
17 authority to challenge the transfer of the note and
18 nor t gage.
19 THE COURT: Well -- well, I -- | understand. | want --
20 I want -- | want the Nunally brothers to understand
21 what we're tal king about, because it sounds |ike
22 you're saying, "Wait a mnute. Wat's good for the
23 goose is good for the gander,” is not in nortgage
24 | aw because by contract, your parents agreed it
25 wasn't. And here's what |'msaying. If ny -- if,
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for example, if ny wife and I own property and
we've got a nortgage on it, and we want to sell our
house and -- and let M. Richardson assune our
| oan, we can't do that w thout the bank's
perm ssion. It says so in the contract.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: The bank, however, they can assign our |oan
to whoever they want as nany tinmes as they want.
We don't have any rights in saying, "No. Don't
assi gn ny nortgage."

MR. M NUNALLY: Yes, sir

THE COURT: Because you agree to that in the nortgage
contract.

MR. M NUNALLY: Yes, sir

THE COURT: Ckay. Al right. So please -- just wanted
to make sure everybody understood that. Al right.

MR. BURCGESS: Well, thank you, Your Honor. And, Your
Honor, just basically wapping up related to the
notion to set aside default. Basically, the courts
have all considered the grounds under 60(b) for
relief fromjudgnent as cogent grounds for

considering a notion to set aside default. And is

THE COURT: All right. Hold -- all right. Hold on a

m nute. Renenber, because we're going to talk
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THE

THE

THE

THE

THE

THE

about this later, there's -- there's -- there was
not an order of default done, was there? O was
there an affidavit of default?

BURGESS: There was an affidavit of default.

COURT:  Ckay.

BURCESS: They're not seeking relief fromjudgnent,

so they wouldn't have to --

COURT: Right.
BURCGESS: -- show any of the 60(b) factors.
COURT: That's right.

BURGESS: But there are certain factors, such as

prejudice to the --

COURT: Right.

BURGESS:. -- opposing party, tinmeliness of the
notion, things of that nature, all of the factors
set forth under 60(b), including the reason for
failure to act, that would be related and -- and
cogent things for the court to consider --

COURT: Ckay.

BURGESS: -- and whether or not to grant the notion.

COURT: Al right.

BURGESS: And, Your Honor, to that point, | would
just like to point out that what | heard M.
Nunal Iy say was that they had participated in the

case. That's not the sane as filing an answer.
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And that's not tantanount to good cause shown when
they had the unequivocal order in front of themin
terns of, "This is how the case is going to be
handl ed. This is our schedule,” and then they wait
till over a nonth after the deadline for filing
notions, nerely days before the scheduled trial to
file a notion to set aside default and then an

accompanying notion to dismss just a few days

|ater. That all ties right into the -- to the good

cause and the 60(b)(4) factors, the timng for the
request for relief.

What | didn't hear M. Nunally say was the
reason why they waited until July and didn't, on
April 30th or any day before May -- May 30th, file
their notion to set aside default or file an
answer, anything of that nature before the
affidavit of default was filed. | didn't hear any
of that. And the prejudice of Plaintiff in this
case is clear. Your Honor, we -- we had a tria
set up. We were ready to go and that had to be
cancel ed. W had to spend considerable time on
these notions and on issues that weren't brought
about in an answer previously. And so that's --
those are things that all cut against the

defendants if we're considering the 60(b)(4)
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1 factors.
2 THE COURT: All right. Thank you. Any response, M.
3 Nunal | y?
4 MR. M NUNALLY: Yes, Your Honor. If | may, we -- we do
5 have a -- a oral argument menorandumin regards to
6 this particular situation.
7 THE COURT: Ckay.
8 MR- M NUNALLY: If | may approach the bench, so | --
9 THE COURT: Certainly. |If you just nmake sure you give -
10 - give M. --
11 MR. M NUNALLY: Yes, sir.
12 THE COURT: -- give himone, too.
13 MR. M NUNALLY: Uh-huh.
14 THE COURT: Ckay.
15 MR. M NUNALLY: There you are, Attorney Burgess.
16 THE COURT: Al right. Al right. Thank you.
17 MR. M NUNALLY: Here you are, sir. You're very
18 wel cone.
19 And, respectfully, Your Honor, Plaintiff's
20 argunment about our notions being untinely under the
21 scheduling order is what this particul ar oral
22 argunment nenorandum speaks to, kind of m ssed the
23 mar k because standing as a threshold, by way of our
24 research that we have found to be jurisdictional --
25 a jurisdictional issue under the South Carolina
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| aw, the Suprenme Court in "Ex parte Progressive
Nort hern | nsurance Conpany," 367 South Carolina 365
(2006), held that a | ack of standing is a defect in
subject matter jurisdiction. |In subject matter
jurisdiction --

THE COURT: Al right. Hold on

MR. M NUNALLY: Yes, sir.

THE COURT: Al right. Your predicate there is |ack of
st andi ng?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Al right. Wy do you say they -- they've
got the original note. They' ve shown you the
origi nal note.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So they don't have standi ng how?

MR. M NUNALLY: They have not shown us how they got the
note. They have not been able to prove that in --

THE COURT: Al right. So what you're saying, then, is
in -- under South Carolina law, if -- if a bank has
physi cal possession of a prom ssory note, that they
have to show how t hey got the note?

MR. M NUNALLY: Well, not necessarily, Your Honor. In
this case, the Bank of New York Mellon is
purporting to be a trustee over this trust. And,

therefore, just as we were told at the beginning of
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this case that in order for --

THE COURT: Al right. Well, hold on a mnute.

MR M NUNALLY: Yes, Your Honor.

THE COURT: We're kind of drifting into the notion to
di sm ss that addresses that. So don't go back into
your -- your trust argunent.

MR M NUNALLY: Ckay.

THE COURT: [I'Il -- I"m-- so you're -- your standing --
as I"'mtrying to understand, you're -- you're --
you're -- you're saying -- you're assum ng they

don't have standing. And this is a nortgage

foreclosure. And South Carolina |law says if you've

got the original note and you've -- and -- and
there's a nortgage and -- and all of that, then
you' ve got standing. You can claimwhat -- you

know, that it wasn't signed right or all that. But
"standi ng" neans you've got the ability to start
the suit. They've got the note, all right? So --
all right. Go on to your next argunent. Let's
assunme -- let's assunme you're right on standing,
but 1'm just saying nmake sure you understand what
standing neans, all right? So go on to the next
poi nt .

MR, M NUNALLY: Ckay. Yes, Your Honor. Well, in

regards to the default and tineliness, as nentioned
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in the nenorandum South Carolina law is clear that

jurisdiction cannot be waived or cured by the

default. That next, "Ex parte Progressive Northern

| nsur ance"

THE COURT: Al right. Hold on again. Wat do you nean

by "jurisdiction"?

MR- M NUNALLY: What | nean --

THE COURT: When you say -- when you say, "It can't be
cured by default,” what do -- when you say
"jurisdiction,” what do you nean by that?

MR. M NUNALLY: Their ability to try the matter.

THE COURT: Al right. Al right. Gkay. Let's --
let's ask about that. The property is in -- is in
the -- the real estate is in South Carolina? Yes?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: The real estate is in the County of
Lexi ngt on?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Yeah. Right. There is a recorded nortgage
on it?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Ckay. There was an order of reference that
referenced the case to the nmaster in equity's
of fice?

MR M NUNALLY: Yes, Your Honor.
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THE COURT: Al right. Were is there -- howis there
not jurisdiction when those factors have been net?

MR. M NUNALLY: Again, as far as | understand at the
nmonment, Your Honor, as we were told -- I'msorry --
as ny brother was told as a trustee, he had to show
proof of ownership, and we have not been able to
see that. The only way he would be able to show
that. If I'"'m-- if I"mcorrect --

THE COURT: Well, wait a mnute. Wen you say, "He was
tol d"

MR. M NUNALLY: The trustee, Tinothy Al len Nunnally, of
the CAN Irrevocabl e Trust.

THE COURT: Ckay. Now -- all right. Wen was that
trust formed?

MR. M NUNALLY: That trust was fornmed before our -- our
dad passed away.

THE COURT: Ckay. Wat year?

MR, M NUNALLY: 2021

THE COURT: When did your dad and nom sign the nortgage?

MR- M NUNALLY: If I'mnot mstaken, that was 2004.

THE COURT: Four. That's the date that's critical
Every -- the nortgage date is the controlling date.
If you die, if you forma trust, if you deed it, if
you give an easenent, it's all subject to what's

already on the record title, which was the
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nortgage. So you understand that you can't sign a
nortgage in 2004, and then heirs sign sonething 15
or 20 years |ater saying, "W're not taking subject
toit. W've decided we don't want the nortgage."
The nortgage is on record. It runs with the
property. It runs through the property.

MR. M NUNALLY: Yes, Your --

THE COURT: Al right.

MR M NUNALLY: -- Honor.

THE COURT: So -- all right. Now -- now, when you say
"he was told," he was told by whonf

MR- M NUNALLY: This trustee was -- was told, if I am
not m staken, by Judge Spence earlier in this case,
that in order for the property at hand, 1759, to be
in that trust, it had to be either deeded into the
trust, if I"'mnot m staken, was determ ned by way
of gift or --

THE COURT: Right.

MR. M NUNALLY: -- somewhere --

THE COURT: Right.

MR. M NUNALLY: -- along those lines, and that we would
i ndeed have to show proof of that for it to be --

THE COURT: Ckay.

MR. M NUNALLY: -- standing.

THE COURT: Right.
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MR. M NUNALLY: And -- and our argunent is that we have

not been shown proof that said nortgage was pl aced

in said trust by trustee to be over that --

THE COURT: Al right.

MR. M NUNALLY: -- particular trust, and they have not

been able to prove that.

THE COURT: Ckay. You are -- okay. | -- now, |I'mglad

you expl ai ned that, because | want to explain how
you' re fundanental | y m sunderstandi ng South
Carol i na Race Noti ce.

The nortgage is not put into a trust. The
nortgage is recorded |ike deeds in the office of
the ROD; it's recorded in 2004, and it's subject to
anything afterwards. It doesn't get put into the
trust; you take subject toit. So if -- if -- for
exanple, if your dad had done a deed when he was
alive, let's say, on -- and two years after this --

after the deed and the nortgage was recorded --

MR. M NUNALLY: Yes, Your Honor.

THE COURT: -- he deeded it to the two of y'all in that

trust --

MR. M NUNALLY: Yes. Yes, Your Honor.

THE COURT: -- it would have been subject to this

nortgage. He didn't put it into the trust. He

gave you the property. The nortgage follows it
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1 because it's on public record.
2 MR. M NUNALLY: Yes, Your Honor.
3 THE COURT: Al right. So you understand that?
4 MR. M NUNALLY: Yes, Your Honor.
5 THE COURT: Nobody had to give the nortgage to anybody.
6 The nortgage is on record. That's why you do title
7 searches before you buy property.
8 MR. M NUNALLY: Yes, Your Honor.
9 THE COURT: Ckay. Al right. So does that make sense?
10 MR. M NUNALLY: It does, Your Honor.
11 THE COURT: Ckay. Al right. So -- so that's the
12 subject matter jurisdiction issues.
13 MR. M NUNALLY: Ckay.
14 THE COURT: Al right.
15 MR. M NUNALLY: Yes, Your Honor.
16 THE COURT: Ckay.
17 MR. M NUNALLY: Ckay. So thank you, Your Honor, for --
18 THE COURT: Yeah.
19 MR. M NUNALLY: -- clearing that up.
20 THE COURT: All right.
21 MR. M NUNALLY: Well, by way of this particular
22 menor andum we can still state that South Carolina
23 law is clear that jurisdiction cannot be waived or
24 cured by default.
25 THE COURT: (Ckay. W -- and we've sort of -- | hope you
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under stand better now what jurisdictionis. And

don't --

MR M NUNALLY: Yes, Your Honor.

THE COURT: | don't -- I'mnot hearing yet a persuasive

argunment that says this court doesn't have
jurisdiction over the matter. And | agree with
you. You can't waive subject matter jurisdiction
But I don't know. | haven't heard anything yet
that says this court -- we've got an order of
reference. The property's in South Carolina. The
property's in Lexington. |t was recorded properly.
| don't hear anything that said we don't have
subject matter jurisdiction. Now, whether your
trust argunment and your assignnent about when they
filed the nortgage, that's your next notion. But
as far as jurisdiction, |I'mnot hearing anything.
And I"mnot ruling, but I'mnot hearing anything
that says, "For purposes of Rule 55, it's
jurisdictional."

Now, we -- | still got to weigh the 55
factors, or should we do this, you know, based on
an affidavit of default. And I'll consider what
you' ve argued and what -- what he's argued. So |
understand the jurisdictional argunent on 55, and

understand the affidavit of default argunment. |Is

R. 771

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net





Hearing

The Bank of New York Mellon v. Nunally, et al.

Page 38
8/27/2025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

there anything different other than that? Because

you -- because you understand a notion to vacate a
default is not an automatic -- it is not a matter
of right. It -- a court can say yes or no. |If it

was an automatic right, you wouldn't have to file a
notion. You just say, "Here's ny answer." The --
it -- we wouldn't have rules that say, "You have to
answer in 30 days. Just answer anytine, because we
want justice.” You have to have a tinme limt. So
you understand -- you understand there are tine

limts that apply to this?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: And -- and it's not -- and it's not a matter

of right under -- under notion to vacate that you
get it granted because the -- the sumobns says "30
days.” And then the rules say, "If you file a
notion, you don't have to file it." But after you
rule on a notion, then you do have to file it
within the time period. So what he's arguing is --
is -- is technically, you -- you don't have the
right to file this notion because you didn't even
fileit tinely. And, second of all, even if | do
consider for the tineliness factor, you're not
nmeeting the things because you' ve been allowed to

participate, there's still going to be a trial
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Al'l of that, okay?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Al right. Anything further on this notion?

MR M NUNALLY: And | -- and | think that we nmay touch
on this in-- in -- in sone of the next notions, as
well, just in regards to the plaintiff's possession

of the note, and how we wi sh to argue that as being

insufficient, as well as the void assignnent into

the trust.
THE COURT: Ckay. | want to -- while you're thinking
about that, I want to, again, reiterate somnething

we' ve tal ked about | know at | east once.

Again, in South Carolina, South Carolina | aw
is -- is possession of the note is |ike possession
of a $20 bill. For exanple, if you take a $20 bill
and go to Hardee's and say, "I want a coke," they
don't meke you say, "Were did it prove -- where

did you get that $20 bill from" do they?

MR. M NUNALLY: No, sir.

THE COURT: They don't say, "Show ne a chain of

possession that you didn't steal it or that you
didn't take it or it was assigned to you

improperly.” Ownership is a jurisdiction, right?

MR M NUNALLY: Yes, Your Honor

THE COURT: The notes -- the note is the sane way, al
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1 right? The note is the same way of it. So they've
2 got -- they've got possession of the note. So
3 they've got --that's jurisdiction. That's
4 jurisdiction. And -- and, again, renenber, they
5 don't -- under South Carolina |aw, you don't have
6 to prove how they got the note. Just like a --

7 l'i ke the $20 bill, they've got possession of the

8 original note. Now, what | do to allay homeowners
9 concerns -- and it could happen if they did stea

10 it or if it got -- if it got delivered to them

11 sormehow i nproperly and then all the records got

12 shi pped to theminproperly and then paynents got

13 started and nade to theminproperly. |If it was al
14 done sonehow i nproperly, what -- what we can do if
15 you ask -- if -- if the case goes on and they win -
16 - and the bank wi ns, what | have done in a case

17 where the bank wins is we do a rule to show cause
18 if the homeowner asks for it. And | send a rule of
19 show calls to everybody in the chain, everybody
20 that is purported to had assignment fromday one to
21 the end. And | order themto conme to the court,
22 and say, "You show up on this date to tell nme why
23 you have an ownership and this interest wth these
24 people, or I"mgoing to order all your stuff marked
25 satisfied on the record.” And to this date of --
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I"ve only had to do it a couple tines, but |I've
never had anybody shown up. But that is a
protection nechanismthat we do because it is a --
it is alegitinate concern that after you get --
you know, after a person gets foreclosed on, you
know, and -- and they -- and they don't see where
the original note goes, they don't want sonebody
showi ng up 15 years later saying, "I got the
original note, and | don't see any paynent stuff,"”
and sue you again, right? So -- so |I'mjust
telling you that that is a nmechani smfor everybody
to remenber if they end up winning the -- the --

the case. Do you understand what |'m sayi ng?

MR M NUNALLY: Yes, Your Honor.
THE COURT: Ckay. All right.

MR. M NUNALLY: Yes, Your Honor. Your Honor, if | may,

in regards to the -- our argunent about plaintiff's
possession of the note being insufficient, we would
like to, if we may, bring to the Court's attention
under UCC 3-301, "A holder nust be entitled to
enforce. And endorsenents w thout proof of a

| ossful (verbatim transfer are neaningless.” And
-- and we haven't seen that proof just yet of the

| awful transfer fromwho that | oan was origi nat ed

with to who it transferred to. And, if |I'mnot --
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THE COURT: Ckay. And you're -- you're -- you are

citing UCC Article 37

MR M NUNALLY: Yes, Your Honor.
THE COURT: Not Article 4?
MR, M NUNALLY: Not at this nonent, Your Honor.

THE COURT: Ckay. Al right. So, M. Burgess, if you

will -- whenever we do our proposed order, what
they are arguing then in Article 3 is commerci al
paper. Article 4 is secured transaction. This is
a secured transaction because there is a -- a
nortgage. There is a security agreenment with it.
There's a little different play over onit. He's
arguing -- what | understand the argunent to be,
"Well, yes, thereis.” In Article 3, you would
have to show i f sonmebody at Wendy's or whatever
restaurant it was, you would have to show t hem

Because a $20 bill's a note, right?

MR. M NUNALLY: It is, Your Honor. Yes, Your Honor.

THE COURT: It's a negotiable note. It's a Federal

Reserve note. Theoretically, they can say, "Show

me where you got it from" if that's what Article 3

says. Al right. So address Article 3 and the
Article 4 about secured transactions.
Now, |'mpretty sure |I'mtaking judicial

notice of this. | don't know anyone who's ever
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1 told me in court or as a |lawer that they were

2 asked to show proof of the $20 bill, and any tine

3 they' ve spent noney. Now, | guess, if you were --
4 if you had robbed the store, and it was |ike

5 somet hing that had ink on it, you know, |ike one of
6 those dollar bills that m ght conme up, but in an

7 ordi nary course, you don't have to show where you

8 got noney from proof from Okay. Al right. Next
9 poi nt .

10 MR. M NUNALLY: Also, Your Honor, in "Crawford v.

11 Central Mortgage Conpany," 404 South Carolina 39

12 (2013), it was stated that there is a requirenent
13 of authentication of business records and chain of
14 custody, and that nmere possession does not prove

15 authority.

16 THE COURT: Al right. At the trial, they're going to
17 have their business record person there, and all

18 that testinmony will occur. Because they not only
19 -- what they have to do -- what that witness has to
20 do is -- is they have to cone in and they have to
21 show how t hey got the docunents, who they got it
22 from the onboarding conputer programthey did, how
23 they logged in the paynents, how they | ogged in the
24 stuff, howit's normal course of business. There
25 will be a -- a good deal of tinme devoted to that
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3 records,

4 MR M NUNALLY:

1 normal |y during their -- the bank's portion.
2 put the person up,
so that occurs.

As to where we'l

They

he goes through all the business

be able to cross?

5 THE COURT: Yes.

6 MR. M NUNALLY: Ckay.

7 THE COURT: Yes. Absolutely. You'll be able to cross

8 t hem

9 MR. M NUNALLY: Thank you, Your Honor

10 THE COURT: Yep. Ckay.

11 MR. M NUNALLY: And then last -- lastly, at the June

12 30t h, 2025, instrument inspection, Plaintiff, in

13 fact, did produce only the note, but failed again
14 to produce the pooling and service agreenent/the

15 custodi al receipts for servicing agreenents. And
16 that evidentiary gap is fatal if you' re going to be
17 atrusteein -- in -- in this position as far as we
18 under st and, Your Honor

19 THE COURT: Al right. That's bleeding into the next
20 argunment nore, right? That -- that's not so nuch
21 -- that's not why you should necessarily -- that's
22 your -- your next argunent. | understand what
23 you're saying. It can be part of this, but it's
24 nore into the next argunent, so let's -- okay. |
25 -- | understand you -- you're naking that argunent,
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al so.

MR. M NUNALLY: Ckay.

THE COURT: And you're going to have the chance after he
addresses your notion to argue it fuller.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: About the trust agreenent, the pooling, and
securitization.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Because he said "not -- not a rel evant
thing." They' ve got the note. They' ve got the
nortgage. How we pay people and what we do and who
are -- how we do that, not relevant to the
enforceability. Wat you're -- what you're arguing
is, is there's this case that says there's a | aw
that says, "Yes. It is." If it's sonmething
happens after a certain point in tinme, not who they
pay, who they're making securitized paynent to, all
that stuff, that's not relevant. Wat you're
arguing is, is there's a New York case, it says,

"By statute pool and date closes at this tine.

They can't foreclose afterwards.” So we'll --
we'll hear nore about that in detail shortly, |
t hi nk.

MR. M NUNALLY: Thank you, Your Honor

THE COURT: Ckay. Al right. Thank you. Al right.
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Okay. Next -- next part, M. Burgess, the notion
to dism ss based on pooling and the trust agreenent
and those matters.

BURGESS: Yes, Your Honor. That's the next one that
-- that we had. | believe that one was filed July
9t h.

COURT:  Ckay.

BURCGESS: It was either July 8th or July 9th. |

think --

COURT: Al right.

BURGESS: -- July 8th.

COURT: kay.

BURGESS: And that was a notion to dismss, it |ooks

like related to Rule 12(b)(1) and 12(b)(6). And,

Your Honor, we're certainly happy to address --

COURT: Al right.

BURCGESS: -- both of those notions if they're
prepared to argue them

COURT: Al right. Are you -- are y'all ready to

argue it?

M  NUNALLY: Yes, Your Honor.

COURT: You're -- okay. Al right.

M NUNALLY: And -- and | apol ogi ze which notion is
that, again, Your Honor?

COURT: This is your notion to dismss filed July
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8th, 2025. 7/8/2025.

MR. M NUNALLY: Yes. Yes, Your Honor. Again, this

goes back to the point of dismssal in regards to
Plaintiff's lack of standing, as we understand it,
by way of the assignnment into a closed 2004 trust
done all the way in 2023 as being sonething that
we're not seeing the possibility of, and -- and it
hasn't been proven to us just yet of howit is
possi bl e and that, even accepting allegations as
true, that we have yet to see any legally

cogni zable claim if you will, regarding this

noti on.

THE COURT: All right. That -- what all that you just

said that's based on -- tell ne that case -- the
case you're basing that all on. Al of that that
you just said, "I believe what | just said because

of . . ." Tell ne the case.

MR. M NUNALLY: Yes. For a fewwe -- we -- well, we

know that the plaintiff has relied on cases like

Roshul yn (phonetic) and -- and -- and Bassman to
claimthat --
THE COURT: No, no, no. | want to know what you rely

on. You cited in your case.

MR M NUNALLY: Yes. Yes, Your Honor.

THE COURT: Tell ne that case, the date of it, and tel
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nme the facts of that case and the holding --

MR. M NUNALLY: Yes, Your Honor.

THE COURT: -- that you base it on. And then he's going
to tell his cases, and then y'all will be able to
respond back to it.

MR. M NUNALLY: Yes, Your Honor. As stated in the
notion has a -- Nunmber 4 has a REM T trust governed
by 26 U S.C. Subsection 860D 860G  The trust could
not lawfully accept any nortgage asset after its
closing date without jeopardizing its federal tax-
exenpt status. Also, transfers after the closing
date are prohibited under the IRS code and viol ate
the PSA. Courts have repeatedly held that post-
closing transfers into REMT trust are void. For
that, we would be able to see "d aski v. Bank of
Anerica,"” as well as "In re Saldivar."

THE COURT: [|'ve got it. You don't have to read it.
|"ve got it on screen

MR. M NUNALLY: Oh.

THE COURT: Okay. So this is -- 1 just found it. This
-- this is the notion, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: And -- and your -- the argunent there is --
is, is there's a New York Trust Law that they

accept the nortgage after its closing date, and
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that it -- it -- it subjects themto -- wait a
mnute. Hold on. Al right. As four, which
you're arguing, is -- it says, "The trust could not
lawfully accept it without jeopardizing its federa
tax-exenpt status." That's what you say on four,
right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: It doesn't say they couldn't enforce the
nortgage, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: It says if they did it, they mght |lose a
tax benefit --

MR M NUNALLY: Yes, Your Honor.

THE COURT: -- right? Oay. Al right. And then it
says -- and then it goes on to say, "They're
prohibited.” And then this says, "Those transfers
are void," right? So what --

MR. M NUNALLY: Yes, Your Honor.

THE COURT: -- that says is, is that they're -- they're
void. That says sonething different, okay. Al
right.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So we'll let himaddress that. So let's
start on that part right now, because that's the --

that's a discrete subsection. So I'mgoing to |et
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him-- M. Burgess now address these nmatters
rai sed. Trust took it, post-closing assignnent
void, tax stuff's gone. Tell ne what -- what's the

-- what's your argunent and response to that?

MR. BURCESS: Thank you, Your Honor. |'m happy to do

so. Your Honor, I'lIl try to be as brief as
possible. This isn't a novel issue. Courts across
the country have been faced with this sort of
defense, and uniformly they' ve been rejected. Wat
the defendants do have is pointing to a couple of
cases. And I'Il start with the "Wells Fargo Bank
v. Erobobo"” that's on the screen there, and
Paragraph 9 of their notion. That would be 39

m scel | aneous 3rd (1220), a New York Superior Court
2013 case, which the defendants cite for the
proposition that a post-closing assignnment is void
under New York Trust Law, EPTL 7-2.4. That was the
hol ding of the trial court. Your Honor, | want to
preface that by stating that trial court decision

was obvi ously appeal ed --

THE COURT: Al right. Stop for a m nute.
MR, BURCESS: -- and later overturned on appeal.

THE COURT: Al right. Stop for a mnute. Wat is the

New York Superior Court? 1Is that a trial court or

an appellate court?
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1 MR BURCESS: |It's trial court.
2 THE COURT: So it's a trial court. So it's like a tria
3 order?
4 MR. M NUNALLY: Yes, Your Honor.
5 THE COURT: Ckay. |It's a trial order. GCkay. So what
6 happened after that trial order?
7 MR. BURCESS: Yes, Your Honor. That order was
8 ultimately overturned in the specific finding in
9 the "Wells Fargo v. Erobobo" appeal ed deci sion
10 And -- and | can give you the citation for that.
11 It was overturned and reversed in a decision found
12 at 127 AD 3rd -- | think it's the Appellate
13 District -- 3rd (1176). Also, NYS 3rd at 312.
14 This is a -- an appellate court decision that cane
15 up.
16 THE COURT: Al right. Al right. Let ne ask you a
17 question. Al right. So that was an appellate
18 court. Was that the New York --
19 MR BURGESS: It was.
20 THE COURT: -- Suprene Court, or was it their court of
21 appeal s? Wat stage of appellate court ruling are
22 you tal ki ng about ?
23 MR, BURCESS: It was the court -- their equivalent to
24 the court of appeals. It was not --
25 THE COURT: Al right.
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BURGESS: -- the Suprene Court or the ultimate

hi ghest court in -- in the appellate court system
for the state of New York, as ny understandi ng.
COURT: Al right. Ws this -- was it appealed to
t he hi ghest court?

BURGESS: No, sir.

COURT: Okay. Well, then --

BURCESS: A |leave for rehearing was actual ly denied.

COURT: Okay. All right.

BURCGESS: A |eave to appeal further was actually
deni ed.

COURT: Al right. So let's stop. So let ne
explain this. (To the Nunallys) | want to --
want to explain to you what he just said, and I'm
going to put it on a South Carolina |evel

M NUNALLY: Ckay.

COURT: Al right. What you cited in Nunber 4 was
nmy order. Sonebody like ne. A trial court order.

M  NUNALLY: Yes, Your Honor.

COURT: Atrial court order, "I said this." It got
appeal ed to the people in the picture over your
shoul der back there. The appeal court, |ike the
court of appeals.

M NUNALLY: Yes, Your Honor.

COURT: They said, "Trial judge got it wong. W
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1 don't agree with it." So it doesn't matter that
2 trial court, like nme, ruled and agreed with you.
3 If the appellate court says, "No. This order is
4 not the law," is what the appellate court said.
5 Does that nmake sense?
6 MR. M NUNALLY: It does, yes, Your Honor.
7 THE COURT: Ckay. Al right. And what |'m asking you
8 is, is what you' ve cited is in effect the court of
9 appeal s decision, right?
10 MR BURCESS: That's correct, Your Honor.
11 THE COURT: And -- and --
12 MR. BURCESS:. The |aw of the case is the exact opposite
13 of the trial court order they've cited.
14 THE COURT: Ckay. And to your -- and what -- now, tel
15 me what you just said "cert was denied." |s that
16 what you sai d?
17 MR. BURCESS: That's correct.
18 THE COURT: Ckay. Now, | want to explain what a common
19 version of "cert is denied."” Wuat happens is, is
20 when it goes from like, the trial judge and the
21 trial court, and they appeal it to the court of
22 appeals. The court of appeals nakes a ruling. You
23 can appeal it fromthe court of appeals to the
24 Suprenme Court by a process called "certiorari," and
25 what it says is, is the parties say, "Dear Suprene

R. 787

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net





Hearing

The Bank of New York Mellon v. Nunally, et al.

Page 54
8/27/2025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Court, we think the court of appeals nessed up, and
t hey should have affirmed the trial court, not
reversed them W'd like you to take the case and
reverse the court of appeals.”

The court -- the Suprene Court said, "No."
Now | isten. "No." They said, "W're not taking
the case.” Sone people say, "Wll, that
automatically nmeans they agree with the court of
appeals.” Could be. Could just nean they don't
want to take the case at this point. It could nean
a lot of things. But what we do know is, is that
in New York, the highest court ruling does not say

what Nunmber 4 says. |s that your argunent?

MR BURGESS: Yes, Your Honor.
THE COURT: Ckay.

MR, BURCESS: That's our argunment. And it's been

anal yzed by courts across the country.

THE COURT: Ckay. Al right. So let's do sonme nunbers

on that. That -- that was in your meno.

MR. BURCESS:. Yes, sir. So, initially, the -- the

reason why this is inportant is because after the
2013 ruling in Erobobo at the trial court, the same
i ssue was being litigated across the country. 1In
California, where California has a nonjudici al

forecl osure nethod as far as foreclosing on a
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nortgage -- in California, it would be nonjudici al
foreclosure of a deed of trust. Utimtely, in
California a -- a nortgage -- a nortgagor can file
an affirmative suit to try and state wongfu
foreclosure. And so that's exactly what happened
in 2013 in the d aski case, "Q aski v. Bank of
America." Essentially in that case, Bank of
America had nonjudicially foreclosed. The d askies
filed suit and they nade essentially the sane
argunent that the Nunallys are making in this case
because of the underlying transfer of the note and
nortgage into the trust was supposedly in
contravention of the tines set forth in the pooling

and servicing agreenment, it's void under New York

law. And the "d aski -- Bank of America v. d aski”
case actually did -- or "daski v. Bank of
Arerica,"” | should say. And that's found at 160

California Reporter 3rd 449, also decided in 2013.
Now, it's inmportant that that decision was nade
whi | e Erobobo was on appeal. And that'll be
discussed a little bit later in one of the further
cases that | cite that actually discuss a nunber of
these cases. And, essentially, G aski said, "W
thi nk that under the Erobobo case that the transfer

was void. And so the underlying nortgagor has
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rights to be able to nmake a claimfor wong

forecl osure based on the tineliness of the
transfer. Essentially giving |ife or sonme credence
to this argunent that we're here today on. The

pool i ng and servicing argunent.

THE COURT: And -- and under -- and -- and want to nmake

sure that the Nunallys understand a termthat you
just used. Half -- about half of Anerica is
judicial foreclosure. About half is wit or
nonjudicial foreclosure. Californiais
nonjudicial. South Carolina is judicial. In South
Carolina, what has to happen in judicial -- like
South Carolina and Florida are judicial. North
Carolina and Georgia are wit or nonjudicial. 1In
the judicial states |like we are, four things have
to happen before sonebody coul d take your hone.
They have to file a lawsuit, right? That's
happened. They have to have a hearing, an

adjudi cation that you're entitled to it. W're
still doing that part, right? Then if the bank
proves its case, it has to be sold after public
notice, at auction, and all that stuff. And then,
four, whoever the bidder is, bank or non-bank, has
to pay noney and they have to get a deed. So those

four things have to happen. And as you can see,
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you have full trial rights. You get to do

di scovery, you get to do stuff, you got rules. The

wit states, while they're all a little different,

it basically works like this, "W're the bank. You

didn't make a paynent. Get out in ten days unless
you file a countersuit that shows that you have
sonme basis to argue you should be able to stay in
the house.” So what | understood you to say was
that happened. And in California, which is a
nonj udi cial state, they said, "You filed a
countersuit. You've raised an issue that has at

| east been successful on the trial level in New
York." But they didn't do it after the -- the --
the New York Appellate Court had ruled, is that
what you're sayi ng?

BURGESS: That's correct.
COURT:  Ckay.

BURGESS: d aski was deci ded before Erobobo was --

COURT: Al right.

BURCGESS: -- appealed --

COURT: Al right. Now --

BURCGESS: -- or before the decision on appeal.
COURT: R ght. Now, if California courts had

| earned that the New York case they were -- relied

on had been overrul ed, may have been a different
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deci sion, may not. W don't know, right? So what
happened in the California case? Did it get
appeal ed up or what happened? It's just a tria

case.

MR. BURCESS: Well, the California case initially, the

G aski case, which cited Erobobo, has 231 separate
negative citations in California and throughout the
United States. Those negative citations, a nunber
of those cases reference that d aski on his face
was an outlier and is not widely accepted | aw.

And, Your Honor, | can go into a few of those now.

Particularly, there was --

THE COURT: Al right. Wll, hold -- well, hold on. In

the California case. Wat was it? Wat nunber?

What was that called? Was that Erobobo or d aski?

MR, BURGESS: daski was the California. "d aski v.

Bank of Anerica."

THE COURT: Ckay. So -- and d aski was the trial one

appeal ed up to an appellate court?

MR. BURCESS: | believe it went to one of their second -
- their first levels of appeal, the -- essentially
the court of appeals. | -- there wasn't a

statewi de | aw that cane down that references 4 ask

as the law of the case -- or the lawof land in --

in California.
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THE COURT: Ckay. Al right.

MR. BURGESS: So there's been a nunber of cases that

distinguish it, just flat out fail to followit.
And it's because of the discussion that we're
having right now. The theory that the Nunallys are

putting forward that they're claimng these cases

-- and -- and they cite 3 aski, which is the reason
why I'mdiscussing it -- is that the pooling and
servicing agreenent in their theory -- and, again,

we haven't gotten into the facts of they would have
to prove that these things are, in fact, true. But
what they're asserting and assum ng that -- even
assum ng what they're asserting is true, they're
asserting that if a transfer of a nortgage into a
trust happens outside of a certain tineline that's
governed by the pooling and servicing agreenent,
that New York | aw says that act is void. The only
way they woul d have standi ng under the d aski case
and any case associated with -- with it, as if that
were, in fact, the lawin New York that a transfer
is void. And, in fact, that's exactly the opposite

of what New York |law is.

THE COURT: That was the | aw of New York on the trial

| evel deci sion.

MR, BURGESS: That was. That's correct.
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THE COURT: But not --

MR BURCESS: And that's what d aski found.

THE COURT: But not when it got appealed up to the court
of appeal s? The New York court appeal s?

MR, BURCGESS: Correct.

THE COURT: Ckay.

MR. BURCESS: And the California Suprenme Court, while
not nmaking a determ nati on about what New York | aw
said as far as -- far as void and voidable, in the
case of "Yakanova (verbatim v. New Century
Mort gage Corporation.” That's 62 California 4th
(919). It's a 2016 California Suprene Court case.
They asserted that the proposition in d aski would
be true dependi ng on what New York | aw sai d about
voi d versus voi dabl e.

THE COURT: Right.

MR. BURCESS: So if New York |aw said that an action and
contribution of a pooling and servicing agreenent
was a void act, then the d aski argunent woul d have
teeth. They didn't answer the question as to what
New York |law said. They just said if the
proposition is -- if New York ever decides, and
they haven't to this day, as we sit here in 2025 --

THE COURT: Well, their court of appeals has said no to

what trial -- the trial people said?
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MR.
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BURCESS: That's correct.

COURT: Right.

BURGESS: And that's never been changed.

COURT: Right. That's never been changed.

BURCGESS: So the law, as we sit here today in 2025,
is that even considering everything that they're
saying that, A, nunber one, an action taken in
contradi ction of a pooling and servicing agreenent
is not void, but the nortgagors thensel ves don't
have standing to challenge that act, and that's --
it's their standing to challenge the act is what --

is the crux of the issue here, and that's what

California was -- was westling with --
COURT: Ckay.
BURGESS: -- was whether or not an action is void or

voi dabl e under New York Trust Law

COURT: Al right.

BURGESS: And I've cited in ny brief that -- that we
filed on August the -- the 25th, Your Honor, a
nunber of cases that go right into the heart of the
d aski case. Let -- as | said, thisisn't a-- a
novel issue. They discuss it at length. One of
the -- the best cases that | read as far as in-
depth analysis of the -- the -- this very issue is

a bankruptcy court opinion out of the Eastern

R. 795
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1 District of Virginia, Norfolk Division. And it

2 anal yzed all of the cases that we've been tal king

3 about - -

4 THE COURT: And that was the --

5 MR. BURCESS: -- Bassman, Erobobo --

6 THE COURT: And that was the A-4 one?

7 MR BURCESS: -- d aski.

8 THE COURT: Yeah. Ckay.

9 MR BURCESS: And it was a 2016 bankruptcy case. So by
10 the tine they nmade this decision, all of these

11 cases were already decided. So they had the full
12 information in front of them And they -- they go
13 in depth. In fact, it's -- there's a page and a
14 hal f of -- of straight citation fromthat

15 case/ strai ght quotation. They give an excellent

16 di scussion of both Erobobo, daski and the -- the
17 time frane and -- and the court's treatnent of

18 whet her or not a case -- or an actionis -- is void
19 versus voidable. And, ultimately, the decision

20 that they made in that case was that the -- as

21 we're stating, the nortgagor does not have standing
22 to raise this pooling and servicing issue. And so
23 they can't have -- and they can't make the argunent
24 they're maki ng now. They |lack standing to do it.
25 And under New York Trust Law, based on the | aws

R. 796
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1 that stand, they're follow ng the concept that even
2 if they accept as true that an action taken by the
3 trustee was in contravention, and -- and, again,

4 the plaintiff in this case isn't conceding that --
5 that that's factually happened here. Their
6 assertion is that every action taken regarding the
7 transfer of the note and nortgage to the plaintiff
8 in this case was perfectly within South Carolina
9 and New York | aw.
10 THE COURT: All right. Al right.
11 MR. BURCESS:. But, basically, they're saying they don't
12 have standing --
13 THE COURT: Let's stop
14 MR. BURCESS: -- to mmke that argunent.
15 THE COURT: Let's stop. Because | want to make a -- a
16 for instance argument. Hypothetical. Al right.
17 Let's say | buy your argunent that says what they
18 cited was trial court and New York got overrul ed.
19 They didn't understand that they weren't deciding
20 aw. They don't -- they're non-lawers. Woever
21 -- however they got this information or whoever
22 they got it fromdidn't understand it was tria
23 court, not Suprene Court. They didn't shepardize
24 it, all right? And | -- and |I deny the notion to
25 dismss, right? Say if I -- if | deny both -- al

R. 797
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the notions and we're set for trial, right? Set
for trial. And then on the day of trial, you' ve
got your business record guy up, right? And he's
going through his, "How we got the note, how we got
the nortgage,” and that. They can still at that
poi nt ask that question, can't they?

BURCGESS: As far as how they got the note and the

nor t gage?

COURT: Yeah. D d you get -- show -- show -- yeah,
right?

BURGESS: | -- | believe that question can certainly
be answered. Wat | will say is this, what we have
before the court here is a -- an endorsed note that
i s endorsed in blank.

COURT: | -- 1 --

BURCGESS: It is |ike noney that isn't ink stained --

COURT: Right.

BURGESS: -- or anything like that.

COURT: | understand that, but they can still ask
it. The -- the ruling -- if | rule for you on the
notion to dismss, they can ask the sane question
at trial, right?

BURGESS: Yes, sir.

COURT: And they're not barred by ne ruling the --

if I was to rule for you the notion to dismss, and

R. 798
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1 your guy woul d have to explain how the stuff
2 happened, right?
3 MR. BURGESS: Yes, sir.
4 THE COURT: Because even if the answer is, "Yeah. W
5 did it afterwards, so what," the authority they
6 have then by what you're arguing is an overruled
7 New York trial court.
8 MR. BURCESS: That's correct.
9 THE COURT: That nobody else is following. |Is that --
10 is that what you're arguing?
11 MR. BURCESS: Yes, sir.
12 THE COURT: Ckay. Al right. (To the Nunallys) So you
13 understand if I'mto rule that, you can still ask
14 the guy the question, and if there's sone
15 addi tional law that cones up or sonething, or he's
16 -- he's got sone bad research, you can still raise
17 that issue at the trial.
18 MR. M NUNALLY: Yes, Your Honor.
19 THE COURT: Because what you've cited is a me order.
20 Not a guy -- not those guys in the picture order,
21 okay? You -- you understand what |'m sayi ng?
22 MR. M NUNALLY: (Nods head up and down.)
23 THE COURT: Ckay. Al right. Al right. Anything
24 further on that issue?
25 MR. BURCESS: Well, Your Honor, | -- | -- because this
R. 799 Southern Reporting, Inc.
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has cone up in previous neetings that we've had in
previous hearings, | -- | did want to nmention that
this argunent in and of itself has never been taken

up in a published opinion in South Carolina.

THE COURT: Al right.

MR, BURCESS: What | did find was some unpublished cases

at essentially every level. 1In the case of

"Schei der v. Deutsche Bank National Trust Conpany,"
that's a 572 Federal Appendix 185, it's a fourth
circuit opinion issued in 2014 that took up
essentially these sanme argunents. And what that --
what the fourth circuit did was they upheld the
district of South Carolina's dismssal -- or
granting of summary judgnent on this very issue.
The Scheiders raised the exact same issue that the
Nunal lys are raising in this case. They're stating
you -- they sued Deutsche Bank, and said, "You
don't have the authority to enforce the note and
nort gage because you -- because the timng of when
you received the note and nortgage into the trust."
The fourth circuit essentially upheld the notion
for summary judgnent that was granted to Deutsche

Bank in that case.

THE COURT: All right. And -- and -- and just so

everybody understands, we're apples to apples,

R. 800
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right? So at trial, if you nmake that argunent,
right? At trial, if you nake that argunent, what
you're also arguing is, is, "lI'mnot standing here
as an officer of the court saying that the fourth
circuit, even if it was published and this is the
fourth circuit that's unpublished,” you' re not
arguing it's controlling precedent for me, you're
arguing just |ike they would argue if they found
anot her state court decision. |It's just
per suasi ve, right?

BURCESS: That's correct, Your Honor.

COURT: Right.

BURGESS: And in all candor to the court --

COURT: Right.

BURGESS: -- | haven't found a South Carolina case
that is published --

COURT:  Ckay.

BURGESS: -- that finds this. Wat | did find, in
addition to the Scheider case, which was district
court and fourth circuit, | found a South Carolina
Appel | ate Court unpublished opinion, "U S. Bank v.
Johnson." That's 2012 Westl| aw 10864163. Your
Honor, that was a simlar case where it was a

foreclosure. And it was a -- an appellate court

decision. It's an unpublished decision. One of

R. 801
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the argunents bei ng nade by South Carolina Lega
Services on behalf of a -- a forecl osed Def endant
was the exact sane type of argunent the Nunallys
are raising here. The appellate court essentially
said, "Because there's no authority to support this
position, we're not going to address it." And it's
an unpublished opinion. It didn't go into depth.

| just wanted to put it out there for --

THE COURT: Al right.
MR. BURCESS: -- the Court's understanding.

THE COURT: Well, | want -- | want to again explain that

-- what that neans practically. Wen the Nunallys
stood up and said, "I want to tell you about this
New York trial case,” right? It was -- we're in
South Carolina. That's a New York trial case,

right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: The difference is there's alittle

di fference because it's a wedge in the -- in the
New York trial case, it was reversed, right? So
we' ve got published decisions saying that was
reversed, right? So you can't cone in and argue a
case that was reversed is good | aw that controls
what | do, right? Because it's in New York, and

New York reversed it. Simlarly, but not exactly

R. 802
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1 the sane, what M. Burgess has done is he has

2 argued both South Carolina and bankruptcy in

3 federal court. (To M. Burgess) Ws the

4 bankruptcy unpublished or -- or was it published?

5 MR. BURCESS: The bankruptcy was a trial court decision

6 THE COURT: Okay. So --

7 MR. BURCESS: That -- that was "In re Cain."

8 THE COURT: Ckay.

9 MR BURCESS: It may have al so been unpublished as 2012
10 West | aw 1098465.

11 THE COURT: Al right. Well, none of those -- none of
12 those are controlling ne. They're not precedent.
13 It isn't like | read those and say, "I -- | can't
14 think anynore. Those people have told nme what to
15 say," right? | can't -- | -- | don't have any --
16 can't. It's not controlling. But what it is, is
17 it could be persuasive because other jurisdictions
18 are just -- we don't have sonething directly on

19 point, or you'd be arguing that, right?
20 Controlling. So you go around and say, "Well, what
21 have ot her people done,"” right? So what he's
22 arguing is these three things. And trial courts
23 are free to say, "Well, | don't have to followit,"
24 but if | read the cases and | read the cases that
25 they cite that are published, that are authority,

R. 803
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and | think it's good logic, | can follow the sane
logic. | can't cite the unpublished case and say,
"See, I'mright, because they've already said so."

So if it got appeal ed, then the court of appeals

woul d 1 ook at ny order like, "I thought this up by
nyself. | wasn't citing a controlling appellate
deci sion fromthe people in the picture." Does

t hat make sense?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So you can argue it. Y all can't argue to a

court something that you know has been reversed.
You have a duty -- both sides have a duty to tel
the court, "That's been reversed,” right? Because

otherwise you're lying to the court.

MR M NUNALLY: Yes, Your Honor.

THE COURT: So -- but you can say it's unpublished,

because what unpublished says is this is good |aw
just to these two -- these parties in this specific
case. Valid law. But it's not -- it doesn't then
af fect everybody else in the state, right? Because
it could be little different stuff, little
different facts, little different tweaks. Does

t hat make sense?

MR M NUNALLY: Yes, Your Honor.

THE COURT: Ckay. Al right. M. Burgess?

R. 804
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MR. BURCESS:. Well -- and, Your Honor, that -- that goes

to the heart of what I'marguing. That this

particular theory isn't novel. It's been argued
across the United States. It's been examned in
depth. | provide nunerous exanples of that in --

in our brief and opposition to the notion to
dismss. It sinply does not hold water. Rel ated
to the notion to dismss itself for failure to
state a claim the four corners of the conpl aint

control. W' ve pled a cause of action for

equitable nortgage related to the notary section of

the nortgage. W' ve pled a cause of action for
forecl osure for the purposes of a notion to
dismss. The Court, considering those to be true,
woul d have to deny the notion --

THE COURT: Deny.

MR. BURCESS: -- to dismss.

THE COURT: Al right. | understand your argunent.

MR. BURCESS:. Additionally, we have the same argunents
related to timng. Because this was two days
before the scheduled trial --

THE COURT: Ri ght.

MR, BURCGESS: -- that this particular notion was nade.
And, Your Honor, you -- you brought up an excellent
point, and I'Il wap it up with this. One of the

R. 805
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things that concerns ne about this case is part --
part of the itens that the Nunallys cite in their
docunents that they've handed up or filed with the
court, including the one they hand up today,
they're citing themfor propositions that don't
exist. And sonme of the cases that they cite don't
even exist. I'll give an exanple. One of the --
the cases that M. Nunally discussed in his initia
argunment on the notion to dism ss was the "Crawford
v. Central Mortgage Conpany" case. That's 404
South Carolina 39 (2013). | believe it's a Suprene
Court case. This is the one where Justice Toa
said that the | ender supervising or -- or sending
out | oan nodification agreenents wasn't the
unaut hori zed practice of |aw

THE COURT: Right. This was an unauthorized practice of
| aw case.

MR. BURCGESS: Yes, Your Honor.

THE COURT: Crawford was.

MR. BURCESS: And --

THE COURT: Right.

MR BURCGESS: -- and | -- | say that -- | bring it up
because one of the things that M. Nunally asserts
right here in this docunent he handed ne today that

-- that he asserts that case stands for is the

R. 806

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net





?ﬁggdewYmkammwa%am. a?gé

1 proposition that nere possessi on does not prove

2 authority, and that requires authentication of

3 busi ness records and chain of custody. |'ve read

4 that case forward and backwards. | don't recal

5 any suggestion of chain of custody or the word

6 "custody" even being nmentioned in that case. Wat
7 | fear here is potentially M. Nunally using Al

8 that's using buzzwords and putting themto cases

9 that M. Nunally woul dn't know whether or not they
10 exist or not if he doesn't have access to Westl aw
11 or Lexis. But he's citing them because he's being
12 told that's what these things stand for.

13 Anot her exanple woul d be the citation he gave
14 in this docunent he just handed up to "Ex parte

15 Progressi ve Northern Insurance Conpany," 367, S.C
16 365, a 2006 case. He gives a full citation for it.
17 |"ve got Westlaw pulled up. | can't find that

18 case; that it -- that it exists at all. But he

19 cites it for the proposition that standing is -- as
20 jurisdiction on lack of standing nmeans court |acks
21 subject matter jurisdiction. And, Your Honor, on
22 that point, | did discuss in ny brief the
23 di fferentiati on between standing and | ack of
24 jurisdiction. Qur Suprenme Court in binding
25 precedent has said that standing in such matters --
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COURT: Al right.

BURGESS: -- jurisdiction are not one and the
same --

COURT: Right.

BURGESS: -- based on the waiver --

COURT: Right. | -- 1 --

BURCGESS: -- proposition that you di scussed.

COURT: | wunderstand. | understand that, and |I'm
going to -- we're going to address what you j ust
rai sed monentarily. Okay. Anything in -- in
response?

M NUNALLY: Yes. | would like to say in regards to
-- | think that the plaintiff is possibly utilizing
t he suppl enental nmenorandum that was entered. |If
"' mnot m staken.

COURT: (To M. Burgess) You did a supplenental e-

mai | that you sent out to everybody?

BURCGESS: | did circulate a supplenental --

COURT:  Yeah.

BURGESS: -- nenorandum of |aw just outlining --

COURT:  Yeah.

BURGESS: -- the |aw because | knew this would cone
up for discussion today.

COURT: Right.

BURGESS: That was filed back, | believe, on the

R. 808
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THE COURT: It was filed on August e-filed --

MR, BURCESS: August 25th.

THE COURT: -- on August 25th.

MR. M NUNALLY: Ckay.
MR, BURGESS: And, Your Honor, | e-nailed it to all the

parties --

THE COURT: Ckay.

MR. BURCGESS. -- as | was filing it.

THE COURT: Ri ght.

MR BURCESS: And it's just a -- an outlining of the
plaintiff's position related to the law. It"'s not

evi dence of anyt hi ng.

THE COURT: Ri ght.

MR, BURCESS: It's just our argunents.

THE COURT: Ckay.

MR. M NUNNALLY: Well, Your Honor, we -- we were
objection -- objecting to that, because last tine
we -- we net, you specifically said there --
there's nothing else to be filed until we get to

this hearing today.

THE COURT: OCh -- oh, well, no. That's -- that was

notions. You can file nenbs. You -- | nean, like
-- like you just handed up to ne. | nmean, you
could file sonething that says, "This is -- this is

R. 809
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what I'marguing.” You can't file a notion. |
don't rule on this. This is just |like your ora
argunent .

MR M NUNALLY: Ckay.

THE COURT: | nean, this is |ike when you hand -- if you

had handed ne sonmething that said, "Here's the 15
points I"mgoing to talk about today, | want to

file that." You could file that. That's not a

notion. This was a nmenorandum about what |' m goi ng

to tal k about for everything that's been filed.

That regularly -- | nean, this got filed early.

One of the banes of trial court is, is normally the

attorneys cone in and say, "Here's 28 pages for the

nmotion we're going to hear right now Please read
it." You can't do that, right?
MR- M NUNALLY: Yes, Your Honor.

THE COURT: You can't read 28 pages right before you're

supposed to start. So that's okay. That's a neno.

That's not a filed notion.
MR. M NUNALLY: Yes, Your Honor.
THE COURT: Ckay. Anything further?
MR. M NUNALLY: In regards to this notion, Your Honor?
THE COURT: Yeah. To what he said, yes.
MR- M NUNALLY: O to what he said?

THE COURT: Yes.

R. 810
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14 THE COURT: Right.

1 MR. M NUNALLY: Your Honor, we're doing the best

2 research that we can with what we have. | utilize
3 extremties such as the Internet. | don't count on
4 Al because Al can be wong. And the Enory Law

5 Li brary because we're in Atlanta. Wen | have the
6 chance here to be downtown on Harden Street at

7 their library, under oath here today, | am-- we,
8 as Defendants, are not trying to waste the court's
9 time or the plaintiff's tinme by entering in

10 decisions or -- or even case |law or statutes that
11 don't exist. That -- that's not our intent.

12 That's not our intent. Qur intent is to be as

13 honorabl e as this process --

15 MR. M NUNALLY: -- requires us to be.

16 THE COURT: | -- | nean, you can stop right now. |

17 don't -- | don't -- | have not seen or heard

18 anyt hing on behalf of what y'all have done or said
19 that indicates an indication to ne that you are

20 deliberately lying or -- or trying to mslead the

21 court, okay. |'mnot questioning your notive. W
22 are going to tal k about sone things for you to

23 start doing, okay? So | understand your argunent.
24 I"'mnot making a finding. | don't think he was

25 arguing that. | think he was pointing it out as a

R. 811
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-- as a buzzword for the trial judge to say, "Talk

about this," and we're going to talk about this in

a nonent when you finish about how -- how to
proceed, so this -- to -- because this happens to
| awyers. There are | awers who do Al. There are

| awyers that do stuff that are getting in trouble.
So I"'mgoing to tal k about what our Suprene Court
says, and then sone -- use sone ternms with you so
you don't get caught because you're not a | awer;
not under st andi ng Superior Court sounds like the

best one, the top one, right?

MR M NUNALLY: Yes.
THE COURT: It's not.
MR M NUNALLY: Yes, Your Honor.

THE COURT: It's not. How you shepardize it. Wat you

do when you're doing research, all right? So we're

going to talk about that a little bit. So I don't

-- I"'mnot -- I"'mnot -- none of that's going to be
inthe order. | don't -- | didn't -- M. Burgess,
| didn'"t -- you -- | didn't understand you to be

maki ng an accusation at themfor doing this

pur poseful ly? | --

MR, BURCGESS: No, Your Honor. |I'mjust bringing it to

the Court's attention --

THE COURT: | didn't -- | didn't take --

R. 812
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MR. BURCESS:. -- for that very reason.
THE COURT: | didn't receive it as that.
MR M NUNALLY: Yes, Your Honor.

THE COURT: Ckay.

MR. M NUNALLY: It -- it was brought up by the

plaintiff regarding "Schneider (verbatin) v.

Deut sche Bank," their statement that was nade;
however, as stated in our nenorandumthat was
handed up, fromwhat we found in that case, there
was no evidence of a void act, and the bank
produced sufficient evidence of entitlenent. And
here the plaintiff has indeed failed to produce the
PSA, custodi al evidence or authority docunents.
And the plaintiff's reliance on the overwhel m ng
authority ignores the fact that every case
projecting PSA theories turn on a |ack of evidence
of a void act. And so here we are naking efforts
for the record to be able to denonstrate precisely

the void defect, Your Honor.

THE COURT: Okay. All right. Let nme explain what --

what | understood the argunents were. The

argunents were that the New York court said, "Yes.
It's void. It's void because you didn't show the
stuff. And it happened afterwards.” The court of

appeal , the higher court, and the rest of the court
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said, "You don't even get to ask that. You don't

have standing to ask that question."” That's what
he's arguing. What | said earlier was as assum ng
| say, "Ckay. For -- for -- for purposes of notion
has to

to dismss, if I'mto grant it, he stil

bring his guy and show his stuff.” Now, do you get
to show -- do you get to say, "I get to nowfile a
notion," and say, "I get three nore nonths or tine
to look at this.” No. I'mnot going -- |'m not
going to do that because we've done discovery.
We've -- we've seen docunents, you've seen
everything other than the pooling docunment, which I
haven't seen an authority that says you have a
right to get it. Sonething may change during the
actual cross-exam nation of the witness that I'm
going to allow you to ask the question, and ||
rule on it then. | may say, "Under the existing
l aw, you don't have a right to look at it." He's
got the note. Doesn't matter about the pooling
agreenent, whether they did it tinely or not,

because all these cases disagree with what the New

York case said. | agree with that. O if
sonet hing conmes up that -- that his guy says,
"Well, Paragraph 3 says it's absolutely void, and

we have to pay them back noney." He blurts
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sonmething like that out, well, then we're going to
come to a screeching halt about what docunents
we're going to look at, all right? Does that nake

sense”?

MR, M NUNALLY: It does, Your Honor.
THE COURT: Ckay.

MR. M NUNALLY: Yes, Your Honor. Well, also, what the

New Yor k Suprene Court decided on in 2012,

"JPMor gan Chase Bank vs. Earling" (phonetic), is
that there is no evidence of a |legal transfer or
nmerger between these two entities. And if that is
the case, then therefore NovaStar Mrtgage, Inc.,
cannot legally endorse a note originated by
NovaSt ar Hone Mortgage because they were two
different entities before the Bank of New York
Mel | on even cane along. And -- and -- and -- and
that is sonething that goes a little deeper into
the issue of how all of this securitization gets to
a particular point where it's -- it's not able to
be followed. It's -- it's not able to have the
oversight, unless there are those who have put in
enough tine and research to be able to understand
what is going on, what has to happen, because

i ndeed, we are in --

THE COURT: Al right. Let ne -- let ne just stop this

R. 815

Southern Reporting, Inc.
depos@souther nreporting.net | www.souther nreporting.net





Hearing

Page 82

The Bank of New York Mellon v. Nunally, et al. 8/27/2025
1 argunent because | -- | know where you're headed.
2 But I want to ask you a fundanental question. What
3 -- what is a "nortgage"” and a "note"?
4 MR. M NUNALLY: A nortgage, from ny understanding --
5 THE COURT: You -- or let me -- let nme just -- let ne
6 back this up. I'mgoing to give you a scenario and
7 ask you to agree with ne or disagree with ne.
8 MR. M NUNALLY: Yes, Your Honor.
9 THE COURT: Ckay. Assume these dates are right. Before
10 January 2004, your nmom and dad did not own 1759
11 WIllow Creek Drive in Colunbia, did they?
12 MR. M NUNALLY: Before? Yes. They did, Your Honor.
13 THE COURT: They -- they -- they borrowed noney to buy
14 it, right?
15 MR. M NUNALLY: But they did, in fact, own it before
16 that time, yes, Your Honor.
17 THE COURT: So -- all right. Al right. Let me back
18 up. Wen -- when they got a nortgage, what did
19 they do the -- what did they do? They borrowed
20 noney, right? Did they --
21 MR. M NUNALLY: As far as | understand, yes, Your
22 Honor .
23 THE COURT: Did they borrow noney to buy a house?
24 Oiginally?
25 MR, M NUNALLY: Yes.
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COURT: Yes. Ckay.

M NUNALLY: Oiginally, yes, Your Honor.

COURT: So a note and the nortgage says, "I'm
borrowi ng noney to pay -- to pay for the house,"”
all right?
M NUNALLY: Yes, Your Honor.
COURT: | have to pay sonebody back, right?
M NUNALLY: Yes, Your Honor.
COURT: Let's assune the person who -- |ike your nom

and dad are nmking their paynents, right?

M NUNALLY: Yes, Your Honor.

COURT: And then the people who own the note and
nort gage decide they want to sell stuff to it,
right?

M NUNALLY: That they want to sell to the nortgage?

COURT: They want to -- they want to say, "I'm going
to sign the interest off the escrows to him™

M  NUNALLY: Yes, Your Honor.

COURT: "I want to sign the interest off the taxes
to him™"

M NUNALLY: Yes, sir.

COURT: "I want to do this." And they get into an
argunent, and they don't follow that agreenent.

And then your parents quit paying, right?

M  NUNALLY: Yes, Your Honor.
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THE COURT: Can your parents then cone in and say, "I
don't have to pay for ny house anynore because
y'all are having -- y'all aren't foll ow ng your
i nternal agreenent on how to di sperse the noney."

MR. M NUNALLY: From ny understanding, they're on
contract, so they -- they still have to perform

THE COURT: Right. Gkay. Al right. So, in this case,
what you're arguing is, is that if there's a trust
agreenent -- theoretically, if there's a trust
agreenent and the trust agreenent says, "W're
going to take assets because there are tax
ram fications about when it opens and when it
closes, and -- and we can't do stuff after a

certain point," let's assune that's right. But if
they do, and they can |ose their -- the -- the
trust can lose their tax stuff, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Does that al so nmean your parents say, "I
don't have to pay the nortgage anynore"?

MR- M NUNALLY: It does not. No, Your Honor.

THE COURT: Al right. They have to pay the nortgage.
The question is, is who they pay the nortgage to,
right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So if they don't nmeke the paynent, sonebody
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owns the note and nortgage, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: So the only question would be fromthe

defendants is -- is that we ensure that proper
paynent is made to the proper person, so we don't
have to get -- we don't pay twice, right? That's
the concern. That's -- that's the concern, because
we have to have oversight to nmake sure they're
doing it right, and that they transferred the note
right, because we don't want to pay the wong
person. So if the court ensures the right person
is getting paid and everybody in this chain of
title that it could theoretically be has a judicia
order saying, "You can't collect against the

Nunal l'ys," then you are protected froma

t heoretical problemthat could occur, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Because that's your danger, is that -- is

t hat somebody's going to cone to you twice and try

to get paynent, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Okay. Al right. W wll -- like | said,
we will address that as the trial goes on as
nerited, because that is a valid -- that is a valid
concern. | have never seen anything that says if
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they do sonething wong in the trust, "They don't
have to pay. They get a free house.” Haven't seen
that. That's not the result. You know, it m ght
be saying, "This conpany really owns it. Divide it
between them they got to foreclose.” But |I've
never seen anything that says, "The foreclosure and
the note and nortgage are void. They get to keep
t he house and the noney," because that's not
equitable. So renenber that as we're going al ong
NOW.
Now, | want to address sonething else. As of

-- as to the Al and the argunent and all of this.
There is a danger that |aw clerks, |awers, judges,
everybody has when you go to a library, because
when you go to a library, you | ook at docunents
called "West Digest,"” and stuff like that, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: Case law and |ike that?

MR. M NUNALLY: Yes, sir.

THE COURT: And they have little two-and-three-word
things that tell you what the case says, right?

MR. M NUNALLY: Yes, Your Honor.

THE COURT: You got to read the whole case. You got to
read -- you got to go to that citation, and then

read all four pages or five pages or twenty pages
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or thirty pages, because a |lot of tinmes the little
blurb ain't what the case is really about, or it's
only one of the points. And you could be citing it
on sonet hing that can be m sl eadi ng or not
applicable to the facts in your case. So everybody
is subject to that: |awers, paralegals, and
stuff. You have to read the whol e case. Then what
you have to do is when you read the whol e case, you
have to then shepardize it. That's what we called
it. | don't know what it's called now on the
computer stuff. Wat shepardize is -- like, is
this the latest edition. Because if you press a
button, and it says, "Has -- has this case been
comrented on or has it been further appeal ed?" And
they like pop up with a like little yellow things
or red things, and then it'll say, "Yeah. The --

t he hi ghest court of New York overruled them" So
you don't want to be citing, you know, "This is
great. This is a trial court.” And then you say
you shepardize it, but they got overruled. You
can't cite the stuff if it got overruled. So you
have to check to see if it's been overruled, or if
it's been comented upon. So what he's done in his
is they' ve done that and he says, "There's 84

times. There's 121 tines," or whatever these
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nunbers are where other states decided this and
said, "That's just not right. W don't think
that's sound | ogic what the New York trial court
did." Renenber, the New York Court of Appeals
agreed. They reversed what the trial court said.
So that theory that you're relying on, not valid.
Not even in New York, because New York reversed it,
all right?
Now, how woul d you know that? M ght not.

Lawyers cone in sonetines and get very enbarrassed
when the other side stands up and says, "They
didn't shepardize it. That decision they're
telling you about got -- got reversed on appeal ."
So you got to do that. Does that nake sense?

MR. M NUNALLY: Yes, sir.

THE COURT: Ckay.

MR. M NUNALLY: Shepardize?

THE COURT: Shepardize. Update.

MR. M NUNALLY: Update?

THE COURT: Update, yeah. Shepardize. Use those terns.
Show ne how to shepardi ze or update, all right?

M. Burgess, do you know any other termthat it's

cal | ed?
MR, BURCESS: [|'ve always -- I'ma little ol der nyself,
Your Honor. 1've always called it "shepardi zing."
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1 THE COURT: Ckay. And that's because --

2 MR. BURCESS:. That's the way | was taught.

3 THE COURT: -- the -- the conpany was call ed "Shepards,"
4 and they were these, |ike, reddish kind of book.

5 Li ke reddi sh, al nost garnet books. And they would
6 have pocket parts in them and they would be going
7 back like into the 18th Century. Al these cases.
8 "WAs it -- was it mentioned this year?"

9 "No. Was it mentioned this year?"

10 "No." You had to go through, like, stacks and
11 stacks of books. WAy easier now on conputer

12 because you hit the button up here, and then it'l
13 come down and it'll spring out all the cases that
14 have nmentioned it. So get the law librarian to

15 show you how to do that, okay.

16 MR. M NUNALLY: kay.

17 THE COURT: Al right. Now, the next thing is about Al.
18 Here's what -- here's what -- you can go to the

19 South Carolina judicial website, okay? Right
20 there. You see right here, "8/ 15. Interimpolicy
21 on the use of generative artificial intelligence.”
22 MR. M NUNALLY: Yes, sir
23 THE COURT: That would be a good read. It basically
24 says you can read this stuff, but you got to go
25 read the original source. You can't block paste
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1 it. You know, you can't do an Al search, and then
2 just copy/nove stuff into your thing. You got to
3 go check it, all right? Wat -- what we call this
4 -- the stuff that we're able to use, we basically
5 call a law clerk. Because all you can do is say,
6 "Hi ghlight -- summarize what the argunents are.”

7 That's it. One, two, three, four. That's what

8 your law clerk does. "What did they argue?”

9 "They argued. One, two, three, four."” Then
10 what the judge has to do is the judge has to then
11 go read -- you have to read the docunents. And you
12 have to read the proposed order. You got to go
13 read the -- the actual case. You can't rely on
14 what they're telling you it said. Because what
15 this does sonmetines is they'Il -- it will nake up
16 stuff.

17 MR. M NUNALLY: Uh-huh

18 THE COURT: It will make up stuff, okay? Are either of
19 y'all married?

20 MR- M NUNALLY: | am

21 THE COURT: Ckay.

22 MR. M NUNALLY: And he is.

23 THE COURT: You are?

24 MR. M NUNALLY: Yes, Your Honor.

25 THE COURT: Ckay. |I'm-- I'mnot nmaking |ight of this.
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My wife and | have been married since -- we say we
were 16, but we weren't. W were actually -- we
didn't get married until ten years later, okay. |
had to have a job, all right? So -- so, anyways,
in a marriage, they talk about artificial
intelligence. They say, "The artificial
intelligence, sonmetimnes, for unexplai nabl e reasons,
just makes up stuff to try to please the person
who's asking the question; isn't that weird?"

And | said, "No. W're all married," right?
How many tinmes do our spouses -- you know, we -- we
try to do that, right? Sonebody's asking for
sonething, we'll go try to find an answer or
sonething that does it. And all Al is, isit's

humans putting in stuff --

MR M NUNALLY: Un-huh

THE COURT: ~-- that contain that bias, you know, to try

to please. So you got to renenber, sonetines as a
spouse, we do stuff for your wife or your Kkids or
your children to try to please themor hel p that

m ght not be good or right, right? But we're doing
it because we -- we -- we're -- we're enotionally
conpelled to do it. That's kind of what Al is

doi ng. Because they nmake up stuff. | mean, out of

the blue, they just nmake up stuff. And they go,
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1 "Where did that cone fronP" And, sonehow, it's
2 they -- the coding stuff has captured this very
3 human thing, you know, to try to please the person
4 that's asking the question, |I guess, so -- so Al
5 doesn't scare nme so nuch. MW w fe does sone, but
6 not Al. | -- | respect her very nuch because, you
7 know. And | say that in a very respectful way. |
8 didn't nean that in a bad way. It's good to have a
9 heal t hy respect of your wife and fear. It's like
10 fear of God and then fear of your spouse. One and
11 t wo.
12 MR- M NUNALLY: Is it okay if |I wite that down, Your
13 Honor ?
14 THE COURT: O the -- or the beginning -- or the
15 begi nning of wi sdom right?
16 MR. M NUNALLY: Yes, sir.
17 THE COURT: Okay. All right. So read that, okay?
18 MR. M NUNALLY: Thank you, Your Honor.
19 THE COURT: Al right. Al right. Anything further
20 fromeither side?
21 MR. BURCESS: | believe that's all fromthe plaintiff,
22 Your Honor.
23 THE COURT: All right.
24 MR. BURCESS: Actually, Your Honor, | -- | did want to
25 make one point related to this docunent they've
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handed up in -- in discussion about the Schei der
case.

COURT:  Yes.

BURGESS: | think that goes right into your point
about reading the actual case. | would -- | would
state that the -- the case doesn't stand for what
they're -- they're trying to --

COURT:  Ckay.

BURGESS: -- assert here.

COURT: Well -- well, again --

BURGESS: |If they actually went and read it, they

woul d see --
COURT: Rght. | -- 1 -- 1 understand. And what |

-- what |'ve differentiated fromis people,

| awyers, judges. | nmean, a lot of tines, as a
trial judge I'll get cited a case, and sonebody
will say, "It neans this." So what | have to say,

as a trial judge is, "They argued this. Wile the
-- the ruling was this, it was based on these
facts. CQur facts are different.” So |I'm not
saying |'m argui ng agai nst precedent. |'m saying
that case's facts aren't the sane here, all right?
That all goes back to the sanme thing, read the
ori gi nal case, the whole thing, and then shepardi ze

it, okay? Read the whole thing and shepardize it.
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Because not only does it tell you what the accurate
state of the lawis, you -- you're -- you're going
way deeper. You're getting a nuch fuller

under standi ng of the issue by reading the whole
thing instead of just a little bullet point

summary, if that nmakes sense.

M NUNALLY: It does. Yes, Your Honor

COURT:  Ckay.

M NUNALLY: Yes, sir.

COURT: Al right. Anything further fromthe
Nunal | ys?

M NUNALLY: That -- that would be all, Your Honor

COURT: Okay. Thank you. Al right. Here --
here's what we're going to do. | have read
everything. | have reviewed everything. | am
going to respectively deny both notions to dismss
and vacate. And | want you to send the proposed
order within two weeks.

BURGESS: Yes, sir.

COURT: And send it in Wrd order, copy the
Nunal | ys. What this neans is, is that the next
step would be trial, right?

BURGESS: Yes, sir.

COURT: Al right. Now, | want you also to put in

the proposed order if what the appeal status of
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notion to -- the -- the two notions are. What |'m
saying is, is that sone notions you can appeal
sone you can't. They're called "interlocutor."

Because they're called "interlocutory," because --
j ust because you dism ssed them at notion, you
still get to argue themin trial when you got a
witness there with the docunents, right? Wich is
what' s going to happen here.

So | also want you, M. Burgess, to make
certain that when you are tal king about the -- the
-- the California cases and the bankruptcy case and
the federal district court case that you put in the
order that | recognize that these cases are not
controlling precedent. And then distinguish
bet ween non-jurisdictional precedent, persuasive
authority versus cases that have been appeal ed --
nean, been reversed and unpublished. So put all
that in there. Also, put that -- the second part,
I want you to go through and -- and do the
chronol ogi cal argument because t he whol e argunent
about "want to vacate and do an answer," they had
an opportunity. W talked about that. It was in
the -- it was in the trial scheduling order. W
tal ked about it. It didn't happen. And they had

-- and they have fully -- fully been litigating
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this case. They've nade all their argunents,
they' ve gotten discovery. Only thing they haven't
gotten is the pooling agreenent, though |I'm not
certain that you're not entitled to that. Not
certain of that, but that'll come out through tria
-- testinony at the trial. So they've -- they've
exam ned the original note. Seen the stuff. W're
going to have a trial. W're not doing this by
sumary judgnment. We're going to have a trial

They can do cross-exam nation and direct. So |
don't see any -- any harmto themin saying, "
shoul d be" -- what we're not going to do is we're
not going to do an answer now at this point and
reopen the discovery and -- and all of that because
all the issues are still on the table that you
woul d be able to raise in a theoretical answer.

And you're going to be able to ask the -- their

busi ness record person. Plus, we've done

di scovery. Plus, we had the trial order, you know,
that -- that -- that defined: You got to do the
answer and you got to file notions. And they are
entitled to follow the rules just like y'all. Wen
y'all say, "Rule requires, rule requires, rule
requires.” Well, they get to say, "Rule requires,

rule requires, rule requires,” too. And | can't --
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1 because y'all are pro se, | can't say, "l'mjudging
2 them by one rul e because they're | awers, and y'all
3 by non-rules.” | can explain stuff, which I have
4 tried to do. | can't be your lawer; | can't make
5 your argunment for you, but | got to hold you
6 accountable to the same stri ke zone and the sane
7 everything. Y all got to be --

8 MR. M NUNALLY: Yes, sir, Your Honor.

9 THE COURT: -- equal in here.

10 MR. M NUNALLY: Yes, sir.

11 THE COURT: So that's the ruling. If you will do that.

12 (To M. Burgess) Do you think two weeks or three

13 weeks you need to do this?

14 MR. BURCESS: That's an excellent question, Your Honor.

15 Il -- it my take -- | -- | think | could probably

16 -- will get it done in two weeks.

17 THE COURT: Well, here, do this. Do this. By Friday --

18 by this Friday, two days fromnow, send Joy an e-

19 mai | and send the Nunallys an e-mail that said, you

20 know, "I've gone back and | thought about this. |

21 will submt the proposed order on or about this

22 date,” in Word, all right? So y'all wll know when

23 he's sending it to ne. And -- and because this

24 m ght be a one-week, it mght be a two-week, it

25 m ght be a three-week thing because he m ght decide
R. 831 Southern Reporting, Inc.

depos@souther nreporting.net | www.souther nreporting.net





Hearing

The Bank of New York Mellon v. Nunally, et al.

Page 98
8/27/2025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| need sonme of the transcript, you know, nmake sure
| get this exactly right. Mke sure you put Madam
Court Reporter's contact information in the

transcript. So what --

MR, BURGESS: Yes, sir.

THE COURT: -- you will do then is by Friday, you going

to send everybody an e-nmail that says this is the
tineline. And in the -- and you're going to
address the two notions. You're also going to tel
if they are interlocutory or appeal able. Wat |
nmean by that is, is sonme notions you can't appea
because you get to talk about themin trial,
basically. They're interlocutory. Sone of them
are final, you have to -- so |l -- | -- are these

both interl ocutory?

MR. BURCESS:. Your Honor, in ny opinion, they -- they

woul d be.

THE COURT: | would think they would be, too. But I

want you to check --

MR. BURGESS: A denial of notion to dismss would be

i nterlocutory.

THE COURT: -- because they're not -- they're not final

Whi ch "interlocutory” neans you get to argue it
| ater again. So we don't appeal sonething unless

it's final. So this isn't a final order. This is

R. 832
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a-- thisis a discovery order. Still got the
trial, okay? So you don't have to -- ensure that
you say if it's interlocutory or they've got X days
to appeal this order, all right? But | don't --
don't think they do. | think they' re both
interlocutory. But you research that and put that
in the order.

MR. M NUNALLY: And -- and I'msorry --

THE COURT: Yeah.

MR. M NUNALLY: -- Your Honor. Are you saying
"interlocutory" or "interrogatory"?

THE COURT: No. Interlocutory.

MR M NUNALLY: Wth an "I"?

THE COURT: I|-n-t-e-r-l-o0-c-u-a-t-a-r-y (verbatinm, I
think. Sonething |ike that.

MR. M NUNALLY: Thank you, Your Honor

THE COURT: Yeah. Not an interrogatory |ike a question.

MR. M NUNALLY: Yes, Your Honor.

THE COURT: But it -- it -- it means |like tenporary or
non-final .

MR. M NUNALLY: kay. Thank you, Your Honor.

THE COURT: Yeah. Because it says, "Final order is
either final or it's interlocutory.” "Final" neans
issue is over. You got to appeal it.

“Interlocutory,” I've always read just to be a

R. 833
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synonym for -- for part of the trial process. It
ain't over. |It's not a final order, so -- but just
do that, and we'll continue to nove forward. Al

right. Any questions?

MR. BURCESS: One thing | did want, while we're al

here, would it be -- since trial is the next step,

woul d we want to discuss scheduling for that?

THE COURT: Well, no. Wat -- what -- what you're going

to dois, is the next thing you' re going to do is
you're going to tell when you're going to submt
it. And once you submt the order and | reviewit,
what | will say is I'll send out an e-nail and |'|
say, "Now, with Joy and everybody, we need to know
-- we need to set a trial time. W need to know
"not before" dates. W need to know conflict. W
need to know how |l ong. W need a witness." W
will -- we will get on all together on that with
Joy after | do the summary judgnment notion order.
Because | don't want to set a trial order before
get the summary judgnment order. Because | don't
know how long it's going to take ne -- not the
sunmary judgnent, this order. Until | get this

order. So --

MR, BURGESS: Yes, sir.

THE COURT: -- we're not going to set a trial unti

R. 834
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we've got -- we -- we've noved fully through this.

MR M NUNALLY: No, Your Honor

THE COURT:

kay. Anything further fromeither side?

Al right. Thank you.
(Wher eupon, the hearing was
concluded at 3:59 p.m)
(*This transcript may contain quoted nateri al
Such material is reproduced as read or quoted

by the speaker.)
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STATE OF SOUTH CARCLINA )
CERTI FI CATE
COUNTY  OF RI CHLAND )

Be it known that Breanna Sharper took the
f oregoi ng proceedi ng and hereby attests:

that I was then and there a notary public in and
for the State of South Carolina-at-large and that by
virtue thereof I was duly authorized to adm nister an
oat h;

that the deponent/w tness, if any, was first
duly sworn to testify to the truth, the whole truth,
and nothing but the truth, concerning the matter in
t he controversy aforesaid,

that the foregoing transcript represents a true,
accurate, and conplete transcription of the testinony
so given at the tinme and place aforesaid to the best
of ny skill and ability;

that | amneither a relative nor an enpl oyee of
any of the parties hereto, nor of any attorney or
counsel enployed by the parties hereto, nor
interested in the outcone of this action;

that, if a recording of an event was supplied by
anot her party for purposes of transcription and | was
not present during that event, the foregoi ng pages
were transcribed to the best of ny skill and ability;
additional ly, any identifications of speakers were
provided to me by the party supplying the recording;

that, in the event of a nonappearance by the
W tness, the foregoing details for the nonappearance
are accurate.

In witness thereof, | have hereunto affixed ny
signature and title.

X
e,

Br eanna

Date: 9/8/2025

Notary public for South Carolina

My conmm ssion expires Novenber 29, 2025

*Unl ess otherwi se noted, this notary public
adm ni stered the oath. Please refer to the
transcript for any exceptions.

**For details on reading and signing, please refer to
the transcript.
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STATE OF SOUTH CARCLINA ) I N THE COURT OF COVMON PLEAS
COUNTY OF LEXI NGTON ) CASE NO. : 2024-CP-32-01094

The Bank of New York Ml |l on,
f/k/a The Bank of New YorKk
as successor in interest to
JPMorgan Chase Bank, N A as
Trustee for NovaStar Mortgage
Fundi ng Trust, Series 2004-1,

NovaSt ar Hone Equity Loan
Asset - Backed Certificates,
Series 2004-1,

Plaintiffs,
VS.
Tinothy Allen Nunally, as
Per sonal Representative for
the Estate of Carl Alvin
Nunal Iy, Sr., deceased;
Tinmothy Allen Nunally, as
Trustee for the CAN
Irrevocable Trust; Carl Alvin
Nunal 'y, Jr.; Mark Anthony
Nunal l'y; Tinothy Allen
Nunal | y,

Def endant s,

N N N N N N N N N N N N N N N N N N N N N N N

This wthin hearing reported by Kathryn B Bostrom
Court Reporter and Notary Public in and for the State of
South Carolina; pursuant to Rule 30 of the South Carolina
Rul es of Civil Procedure; said hearing was taken at the
Lexi ngton County Courthouse, 205 East Main Street,

Lexi ngton, on Tuesday, the 10th day of February, 2026,
bef ore t he Honorabl e Judge Janes O Spence, connenci ng at
t he hour of 10:17 a.m
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M. Mark Nunal ly
M. Tinothy Nunally
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Plaintiff Exhibit No. 1 (9 pages) . 38
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Plaintiff Exhibit No. 2 (7 pages) . 40
(Qcwen 8-k Form 2018)

Plaintiff Exhibit No. 3 (22 pages) 43
(Gcwen 8- K Form 2024)

Plaintiff Exhibit No. 4 (4 pages) . 18
(Al onge)

Plaintiff Exhibit No. 5 (10 pages) 18
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( Deed)
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(Loan Modification)
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P-ROGCGEEDI-NGS

THE COURT: We're here on the Bank of New York Mellon
vs. Nunally et al. This is Case 2024- CP- 32-
01094. This is a contested foreclosure. W have
M. Burgess here for Plaintiff and both M.
Nunal I ys here for the defendants. Yes, sir. Al
right. M. Burgess?

MR BURCESS. Thank you, Your Honor. My it please the
Court? Your Honor, we've marked 17 exhibits,
pre-marked as Plaintiff's exhibits. [|'ve been
handed, as M. Nunally canme in this norning, a
bi nder that purports to have some exhibits that
haven't yet been marked by the court reporter.
|'mnot sure if you wanted to take those up pre-
trial or if you wanted to take them up as they
try and submt themas exhibits. | haven't had
t he opportunity to go through each and every one
of them marked -- the way that they've marked
t hem

THE COURT: Al right. Do you want to go through and

| ook at your 17 -- | nean, do y'all want the
chance -- do y'all want 20 or 30 mnutes to | ook
through it?

MR BURCESS:. Well, |'ve given M. Nunally the

opportunity to review each one of themto see if

Garber Reporting
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THE

THE

THE

he had objections. | haven't gotten objections
specific to each one of them but | have received
an indication via e-mail that M. Nunally did not
consent to any of the particular exhibits being
entered as evidence. | thought it m ght be --
maybe as appropriate to go through them and see
If there's any objections as they conme up and as

they're submtted as evi dence.

COURT: | think that's what we'll do. W'IlIl just -
- we'll nmove themin as you go. And then each

si de can nake an objection. Al right.

BURGESS: Thank you.

COURT: If you'll give just a basic sunmary of the
case history, where we are, and what you see the
di spute as.

BURGESS: Yes, Your Honor.

COURT: Yes, sir.

BURGESS: |'m happy to do so.

OPENI NG STATEMENT

BURGESS: Your Honor, this is a foreclosure action
of property | ocated here in Lexington County.
Your Honor, the plaintiff's conplaint was fil ed
back on March 8, 2024. As Your Honor is aware,
we' ve had a nunber of notions in this action that

have been heard. Utinmately where we are

Garber Reporting
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THE COURT: Al right. There was -- there was an

MR BURCESS. That's correct. In July of '25. Yes,

THE COURT: And then notions were filed by the

procedurally is that the defendants initially
filed a notion to dismss the plaintiff's action.
That notion was denied. And pursuant to our
rules, the defendants did have an anount of tine
to submt a response of pleading to the answer.
The defendants failed to do so. And that
resulted in a notion to -- or an entry of default
t hrough an affidavit of default fromour office,
Your Honor, in conjunction with the denial of the
notion to dismss, there was a scheduling order
that this court entered. There were a nunber of
notions that the defendants filed after the

deadl ines in the scheduling order, notions that
have been addressed and denied. Those notions
included a notion to -- a renewed notion to
dismss, | believe a renewed notion for summary
judgenent, a notion to be relieved fromdefault,
a nunber of other notions that were all taken

care of in orders entered by this court.

original trial schedule order, there was an

original trial set?

Sir.

Garber Reporting
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defendant after the date. W heard sonme of those
notions, and then we redid a scheduling, a trial
scheduling, order? Does that --

MR BURGESS: Well, | believe the trial was reschedul ed
because that was the only task --

THE COURT: Right.

MR BURGESS: -- that was needed. And |'mnot sure
that a new order was entered that set officially
a new date. But the trial was reschedul ed for
today's date. All parties have been notifi ed.
And we're here ready to proceed on the
plaintiff's action. The particular action has
both a foreclosure, nortgage, and a declaratory
judgenent action related to a scrivener's error
on the actual nortgage. And so we're here
prepared to proceed in that -- in that capacity.

THE COURT: Al right. Al right, thank you. Any
opening fromthe Nunally's?

MR. MARK NUNALLY: Good norni ng, Your Honor.

THE COURT: Yes, sir.

OPENI NG STATEMENT

MR MARK NUNALLY: Good norning, Court. W are here to
first and forenost allow our exhibits to be
entered for the court's decision today. In

regards to this foreclosure action, we are here

Garber Reporting
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MR. BURGESS: Your Honor, to the extent that he's

THE COURT: Al right. Hold on. W're -- you're -- |

to speak on the thresholds regarding this
foreclosure activity by the plaintiff regarding
standi ng and conpetency to show proof thereof.
Thus far on the record, we have shown valid
proof, valid case law, valid statutes as they
relate to the plaintiff's standing as well as the
defendant's standing in this case, Your Honor.

W are here today to show the court that in fact,
as stated by Your Honor, this is indeed a first
race state. And that particular title, which is

superior, is superior. And that is --

maki ng | egal argunents --

understand you're going to make | egal argunents.
So each time you can nmake your |egal argunents,
so each time to make your |egal argunments. And |
understand that -- that you' ve got exhibits, and
we' Il do those exhibit by exhibit. You can --
you have to nove to introduce those according to
the rules of evidence just like the plaintiff
does. So we'll do those on an exhibit by exhibit
exam nation for both plaintiff and defendant.

And then at the end, we will -- what will happen
isis Plaintiff goes first. And Plaintiff wll

Garber Reporting
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THE

THE

THE

THE

call their first witness. And they will do
direct exam nation. And then you can do cross-
exam nation. And then there can be re-direct and
re-cross back and forth a little bit. And
Plaintiff calls all their w tnesses, because they
go first. And you have a right to cross-exam ne
now. And then you get to go. And then you can
call witness or you can swear yourself and then
testify if you want to. | believe they have

i ndi cated that they have -- how many w tnesses?
BURGESS: Two wi tnesses for the plaintiff, Your
Honor .

COURT: Al right. Are you calling -- are you
calling themas w tnesses?

BURGESS: | anticipate they will be wi tnesses on
their own behal f.

COURT: GCkay.

BURCESS: W had di scussed, | believe previously,

at one of our notions hearing.

COURT: Ckay.

BURCESS: O the nunmber of witnesses. | believe
back when we net to allow the defendants to

I nspect the original note, we discussed who woul d
be called as w tnesses.

COURT: Ckay. Al right. Okay. Al right. So --

Garber Reporting
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Brian Boger - Direct Examination by Mr. Burgess

all right. Thank you. Al right. Thank you.
Al right. Call your first wtness.
MR BURGESS:. Al right. Thank you, Your Honor. At
this time, Plaintiff calls Brian Boger.
THE COURT: Thank you. |If you'll come forward and be
swor n.
VHEREUPON:

BRI AN BOGER, being duly sworn and cautioned
to speak the truth, the whole truth and nothing
but the truth, testifies as follows:

MR. BURGESS. Your Honor, just a brief housekeeping
I ssue, we've handed up, and |I've handed to the
defendants, Plaintiff's pre-marked Exhibits --
marked for identification as Plaintiff's 1
through Plaintiff's 17. 1've handed those up.
believe there's a copy up there.
THE COURT: Yes, sir. |'ve got those. Thank you.
MR BURCESS: Your Honor, may | proceed?
THE COURT: Absol utely.
MR, BURGESS:. Thank you.
DI RECT EXAM NATI ON
BY MR BURGESS:
Q M. Boger, can you tell me a little bit about
yoursel f? What is your occupation?

A I"'ma lawyer. This is nmy 50th year of practicing.

Garber Reporting
info@garberreporting.com






TRIAL PROCEEDINGS

Page 13

1 |Q And in your practice, have you ever had the

2 opportunity to close a real estate nortgage

3 transaction?

4 | A Yes. We actually did some math on it. |[It's about

5 25,000 closings that |1've done over tine.

6 | Q And in your -- I'll take these a little bit out of

7 or der.

8 MR BURGESS. Your Honor, may | approach the w tness?

9 THE COURT: Mbst certainly.

10 | Q M. Boger, | want to hand up for you a couple of

11 docunments. We'll go to the note first. Do you recal
12 back in --

13 THE COURT: Hold on a minute. Wen you -- y'all also
14 remenber when you' re nentioning a document, if

15 you will -- if they are marked already, if you

16 wi Il indicate what they are.

17 MR BURGESS. Yes, sir.

18 THE COURT: So has this been marked already as --

19 MR BURGESS:. Yes, sir. It has. The docunent | handed
20 up to the witness was narked as Plaintiff's
21 Exhi bit Nunber 4.
22 THE COURT: Nunber 4. Gkay. Thank you.
23 MR BURGESS. |'ve handed themup two copies. The one
24 that's been marked for identification purposes as
25 wel | as the original docunent.

Garber Reporting

R. 850 info@garberreporting.com





R. 851

© 00 N oo o B~ W N

N T N N S T N N o e =
g A W N P O © O N oo o A W N P, O

TRIAL PROCEEDINGS
Page 14

THE COURT: Ckay. Thank you.

And M. Boger, as a part of that -- you said 25,000

closings, do you recall if you had an opportunity to

close a loan for a Carl Nunally and Frankie Nunal |y?

Vel l, only because of this matter. | don't -- this is

22 years ago. And | don't have a specific nenory

about this closing.

Ckay. And you recall that this transaction would have

t aken place around 2004?

Yes.

M. Boger, | want to hand you a second set of

docunments. Because | think we tal king about themin

conj uncti on.

MR BURGESS. Your Honor, |'m handing M. Boger
Plaintiff's Exhibit Nunmber 5, which is the
subject nortgage -- the original and the copy
that's been pre-nmarked as Plaintiff's Exhibit 5.
And while we're doing that, | wll go ahead and
hand M. Boger Plaintiff's Exhibit Nunber 6 and 7
as well.

And M. Boger, if you'll just take a mnute to review

t hose exhibits.

| have reviewed them before today.

And do you recogni ze those exhibits?

| do.
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O

O > O F

(kay. And so let's -- let's talk about them you
know, just in the order that they're marked.
Plaintiff's Exhibit Number 4, do you recognize that to
be a true and accurate copy -- or the original and a
true and accurate copy of the note that's the subject
of this action?

Yes. But I, you know, | didn't witness it -- wtness.
| mean, | know -- they nmust have signed it, because |
did the nortgage and witnessed it. Yes. | recognize
those and they seemto be correct.

Ckay. And |'mglad you nentioned that. So let's go
to Plaintiff's Exhibit Nunber 5, the subject nortgage.
Do you recogni ze that to be a true and accurate copy
of a nortgage that you cl osed?

Yes.

And is that nortgage recorded here in Lexington County
on February 20, 2004 in 9041 at page four?

Yes, | see that.

And just going to -- | direct your attention to page
nine of that docunent.

Yes.

Do you see that?

| do.

Do you see where you woul d have notarized and

wi t nessed the signatures of Carl A Nunally and

Garber Reporting
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Frankie L. Nunally?

| do see that.

And this particular nortgage references the subject
note that's also signed there.

Correct.

Wul d that be correct? And back in 2004, were you a
notary public for the state of South Carolina?

Yes.

And | ooking on the originals of that nortgage, is that
your signature there on page nine?

Yes.

And as both witness and serving as a notary?

Correct.

Now, | noticed that there's an acknow edgnent section
now on page nine. |s that correct?

Yes.

And do you see the part of that acknow edgment where
there's an X by there -- and a -- |ooks Iike printed
name, Brian L. Boger?

| do see that. Yes.

As part of that acknow edgment, you were acknow edgi ng
that Frankie Nunally and Carl Nunally were the ones
that signed this particular nortgage. Wuld that be
correct?

That's correct. But either ne or ny staff hand-wote

Garber Reporting
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1 my nane in there instead of the Nunally's. And, you
2 know, that's an error, but, you know, | don't think
3 It's a fatal error by any way, shape, or form
4 1 Q But as a part of this docunent, you were acknow edgi ng
5 that Frankie Nunally and Carl Nunally signed as the
6 mortgagors in this particular transaction?
7 | A Yes, that's correct.
8 | Q And | know she signed as a witness to their name as
9 wel | .
10 | A Right. | did.
11 | Q And do you recogni ze the signature of the other
12 W t ness?
13 [ A Yes. She -- she worked for me for a couple of years.
14 Her dad was a crimnal defense |awer in Florida.
15 | Q And woul d this closing have taken place at your
16 of fice?
17 | A Yes.
18 | Q | want to direct your attention to -- well, actually,
19 before we do that, could you take a |ook at the
20 originals of those docunents? Both in Plaintiff's 4
21 and 5.
22 | A kay.
23 | Q And are the documents that are marked for
24 i dentification purposes as Plaintiff's 4 and 5, are
25 those true and accurate copies of the originals?
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Yes. Yes, that's right. [|'mlooking at the original,
then | ooking at the copy. They are identical.
MR BURGESS:. Your Honor, at this time, | would submt
Plaintiff's Exhibit Nunmber 4 and 5 into evidence.
THE COURT: Al right. M. Nunally, any -- |I'mgoing
to just say M. Nunally, that nmeans both of you.
MR MARK NUNALLY: Yes, sir.
THE COURT: So any objection to the note and the
mortgage conmng in as the note and the nortgate?
MR MARK NUNALLY: No, Your Honor.
THE COURT: Al right. Wthout objection, Nunber 4 and
Nunmber 5. Thank you.
(PLAINTIFF'S EXHIBIT NO. 4 ENTERED
| NTO THE RECORD (4 pages) Note)
(PLAINTIFF'S EXHIBIT NO. 5 ENTERED
| NTO THE RECORD (10 pages)
Mort gage)
M. Boger, directing your attention to Plaintiff's
Number 6. Do you recogni ze that docunent?
| do.
And is that a copy of the, what we call, a HUD
settl ement statenent?
Yeah.
Regarding this transaction?

Yes.
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And does that cover the amounts that woul d have been
di sbursed related to your handling or supervising the
cl osi ng?

Correct.

And that indicates the noney lent as well as any fees

and expenses that were then paid out as a part of this

transaction?

That's correct.

And again, |ike we tal ked about, this transaction took

pl ace at your office at 1331 El mwod Avenue, Suite

2107

Yes.

In Columbia? And directing your attention to page

nunber two, is that a true and accurate copy of your

si gnature?

Yes.

And having reviewed this document, is that a true and

accurate copy of, as you recall, to the best of your

know edge, a true and accurate copy of the settlenent
statement for this |oan?

Yes.

MR BURCESS:. Your Honor, at this time | would submt
Plaintiff's Exhibit Nunmber 6, the settlement
statenent, as evidence.

THE COURT: Al right. M. Nunally, they are noving to

Garber Reporting
info@garberreporting.com





TRIAL PROCEEDINGS

Page 20
1 I ntroduce Nunber 6, which is the HUD statenent of
2 the closing into evidence. Any objection?
3 | MR MARK NUNALLY: I'msorry, Your Honor. What was --
4 | didn't hear that last part?
5 | THE COURT: It's Nunber 6. It's the HUD statenent.
6 It's the -- the formyou do at the closing.
7 MR, MARK NUNALLY: OCh, objection.
8 | THE COURT: Pardon?
9 MR MARK NUNALLY: Yes, sir. (bjection.
10 | THE COURT: Al right. What is your objection?
11 | MR MARK NUNALLY: Objection. W don't know about that
12 docunent. And we have never seen it before
13 t oday.
14 | MR BURGESS. Your Honor, | don't believe that's a
15 valid objection. It has been produced. W've
16 di scussed it before today. And they've been
17 provided wth copies of every exhibit before
18 show ng up here today.
19 MR, MARK NUNALLY: Ckay. |If it's been provided, then
20 yes, sSir.
21 | THE COURT: (Ckay. It's just -- and if -- and if -- you
22 need to look at it. Wat it is is when you do a
23 |l oan closing, it's a disbursenent sheet.
24 MR MARK NUNALLY: Ckay. |It's fine.
25 | THE COURT: So that's it. Ckay.
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MR, MARK NUNALLY: Thank you, Your Honor.
THE COURT: So Nunber 6 in.
(PLAINTIFF'S EXHIBIT NO. 6 ENTERED
| NTO THE RECORD (3 pages) HUD)
MR BURGESS: Your Honor, for the record, | have also
handed phot ocopi es of the pre-marked exhibits to
M. Nunally.
THE COURT: Right. | see -- | see themon the table.
MR. BURGESS. They're on his desk.
THE COURT: Yeah. Ckay.

MR. BURGESS. And they're all in there.

MR MARK NUNALLY: Ckay. Thank you, sir.

MR BURGESS. Your Honor, | beg the court's indul gence
for just one second. |'m/looking at ny exhibits
her e.

M. Boger, | had -- did | had Plaintiff's Exhibit

Nunber 7 to you as wel|?

Yes. | have the -- | have the nmarked copy.
Thank you. | just wanted to be sure you had it.
Yeah, | have it.

To the best of your recollection, was this a refinance
transaction?

It must have been, because | didn't handle this
purchase, it looks like, in 1999.

And just to clarify, the exhibit we're looking at is
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1 marked as Plaintiff's Exhibit Nunmber 7. Have you
2 reviewed that document before?
3 | A Wel |, just today.
4 1 Q Do you recogni ze that docunent to be a deed?
5 | A Yes.
6 | Q And is that a deed into Carl A Nunally and Frankie L.
7 Nunal |y recorded back in 19997
8 | A Yes.
9 | Q And that's here in Lexington County in book 5145 at
10 page 977?
11 | A Correct.
12 | Q And could I get you to | ook at page three of that
13 docunment, the Exhibit A, that continues the |egal
14 descri ption.
15 | A Yes.
16 | Q And just briefly, and | hate to keep junping around on
17 you.
18 [ A That's okay.
19 | Q Can you conpare that |egal description to the one
20 that's referenced in the subject nortgage?
21 | A Yeah, let me take a look and see if | can. Yes, they
22 are the sane,
23 | Q And as related to the nortgage in the derivation
24 clause, it references that 1999 deed. |Is that
25 correct?
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1 | A It doesn't say 1999, but it references that --

2 | Q The 5145 at page 97?

3 | A Yes.

4 1 Q And | ooking at -- the deed and the nortgage is -- the
5 subj ect property we're tal king about, 1759 WI I ow

6 Creek Drive, Colunbia, South Carolina, 29212? And |'m
7 directing your attention to page two of the subject

8 nort gage.

9 | A Yes, 1759 WIllow Creek Drive. | see it.

10 | Q And that's |ocated here in Lexington County?

11 | A Correct.

12 | Q And so as a closing attorney, you don't have any

13 reason to doubt that you were the attorney that

14 handl ed this transaction?

15 [ A No doubt.

16 | Q And the subject nmortgage was recorded. Do you recal
17 -- related to the transaction, again just going back
18 to the settlenent statenent, all of the funds related
19 to the loan, do you believe those were disbursed as
20 they're laid out in this particular settlenent
21 st at ement ?
22 | A Yes.
23 | Q And one | ast question, just going back to the
24 mortgage. That indication about the acknow edgnent as
25 both the witness and notary, M. And Ms. Nunally were
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Brian Boger - Cross Examination by Mr. Mark Nunally

BY MR MARK NUNALLY:
Q

O > O »F

the ones that acknow edged their signatures on the
nmor t gage?
Yes.
I"'mtrying to think if there's any last questions. As
a part of your practice, you would have had neasures
in place to verify the identity of people show ng up
to do real estate closings at your office?
Yeah. We -- back -- way back when, probably before
2004, we required a ID card, you know, a driver's
| i cense.
So M. and Ms. Nunally would have verified their
i dentity --
Yes.
-- with that?
That woul d be part of our practice. Yes.
And that woul d have taken place at your office on that
day?
Correct.
MR BURGESS:. Your Honor, at this tine | have no
further questions for this wtness.
THE COURT: Thank you. Cross, M. Nunally?
MR, MARK NUNALLY: Yes, sir.
CROSS- EXAM NATI ON

Good norning, M. Boger.
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A Good nor ni ng.
THE COURT: Al right. M. Boger, if you'll nake sure
that you keep the exhibits, the copies and the

originals, separated.

Boger, on --
THE COURT: Counsel, it's Boger.
MR MARK NUNALLY: Oh, I'msorry. |I'msorry.

3

BOGER: It's fine.
Q M. Boger.

© o N o g M~ W N B
O

10 THE COURT: | just want it right for the court

11 reporter.

12 MR MARK NUNALLY: Ckay. Thank you. |'msorry about
13 that. M apol ogi es.

14 THE COURT: That's okay.

15 | Q M. Boger, on Plaintiff's Exhibit Number 5, which
16 woul d be the nortgage.

17 | A Yes.

18 | Q On the page 9 of 9, which appears to be the affidavit,
19 were you as the notary able to identify the name of
20 who was to be acknow edged?

21 | A Yes. That shoul d have been -- where it has ny nane,
22 It shoul d have been Carl and Frankie Nunally.

23 | Q  ay.

24 | A In that -- in that section.

25 |1 Q (kay. And so when it comes to the nanes of the
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1 affiants, again, that would be Carl Nunally and

2 Frankie Nunal | y?

3 | A Correct.

4 1 Q (kay. Were they, Carl and Frankie Nunally,

5 acknow edged by you on January 30, 2004 on the

6 affidavit for this nortgage?

7 | A "' mnot sure | understand that.

8 MR. BURGESS. Your Honor, I'mgoing to object to that.
9 That's a confusing question. This isn't an

10 affidavit.

11 | Q kay.

12 THE COURT: WII you rephrase, M. Nunally?

13 MR MARK NUNALLY: Yes.

14 | Q Wio is the name of person acknow edged on the face of
15 this affidavit for this nortgage?

16 MR. BURGESS. Your Honor, sane objection. He's

17 referencing it as an affidavit.

18 THE COURT: Al right. You're talking about the

19 mortgage. Right?
20 MR, MARK NUNALLY: Yes.
21 THE COURT: Al right. WIIl you step forward and show
22 himon the actual nortgage which section, because
23 | think you're calling it maybe an incorrect
24 term
25 MR MARK NUNALLY: Ckay.
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THE COURT: So show himon the nortgage, and M.
Bur gess you can step up and |l ook too if you need
to. But direct his attention to it.
|'mreferring to this page right here.
kay.
Yes, sir. And referring to what has been
acknow edged. So excuse nme for my ignorance.
It's okay.
I'"mused -- |I've done so many affidavits here over the
past, and they've been acknow edged, and |'mj ust
seei ng acknow edgi ng, and |I'm knowi ng that you're a
notary. So excuse ne for that.
It's okay.
But basically what |I'masking is the name of person
acknow edged woul d be you. |Is that correct?
That's what it says. It should have -- it shoul d have
been Carl and Frankie Nunally in that section where ny
nane is hand-witten

Ckay. Would you say that this is indeed a defect?

A -- yeah. It's a defect. It is not fatal in any
way.

kay.

Inny -- I"'mjust a witness, but the judge will nake a

deci sion of whether it's fatal or not.

Thank you very nuch, sir.
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Brian Boger - Redirect by Mr. Burgess; Recross by Mr. Mark Nunally
MR MARK NUNALLY: | right. No further questions.

THE COURT: Al right. Anything on re-direct?
MR. BURGESS. Just one question just to clarify so that
everyone is clear for the record.
REDI RECT EXAM NATI ON

BY MR BURGESS.

Q The acknow edgnment we're tal king about is the type
witten or printed version of your name. And your
indication is that Carl A Nunally and Frankie L.
Nunal 'y shoul d have been printed there rather than
your nane?

A Correct.

Q And as we stand here today, do you recall you were

notarizing and acknow edgi ng the signatures of M. and

Ms. Nunally?

A Yes.

Q On the paper.

A Wthout a doubt, they signed it and | sawit.

Q And without a doubt, you were there wth a second
wi tness fromyour office as well?

A | was.

MR BURGESS. No further questions, Your Honor.
THE COURT: Al right. Any re-cross?
MR MARK NUNALLY: Yes.

RECROSS EXAM NATI ON
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1 I?érYiar&/lzB{f)gWRieﬂﬁﬁlz LEIi<$:mination by Mr. Mark Nunally (continued)

2 | Q M. Boger, are there nore than one witness to this

3 transaction?

4 | A Yes. It was nyself, as I'mpointing at now right

5 there, and then one of ny paralegals, right there,

6 Marsha. And so she witnessed it there, and then she
7 also -- we drewa little witness line for -- and she
8 signed it again.

9 | Q (kay. And there is no need here for two wtnesses
10 besi des you as the notary?

11 | A Well, there's a -- there's a requirenent that two

12 W t nesses witness the Nunally's signature, so we did
13 t hat .

14 | Q kay.

15 [ A And then the acknow edgnent statute says that the --
16 one of these people, neaning ne, can notarize the

17 signatures, which | did.

18 | Q Ckay. Al right. And -- all right. And, of course,
19 you m stakenly placed yourself down as the nane of the
20 person.
21 | A Correct. It should have been the Nunally's.
22 MR, MARK NUNALLY: Ckay. Thank you.
23 THE COURT: Any re-direct?
24 MR BURGESS. Nothing further fromthe plaintiff, Your
25 Honor .
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THE COURT: All right.

MR. BURGESS:. May the wi tness be excused?

THE COURT: Yes. Now y'all excusing himfor good, the
rest of the day?

BURGESS: | don't have any further questions for
hi m

THE COURT: Okay.

MR BURGESS: | don't think he'd be recalled for

© 00 N o o b~ W DN PP

anyt hi ng.

10 | THE COURT: Al right. M. Nunally, they're asking to
11 excuse himfor the rest of the day, so.

12 MR. MARK NUNALLY: Yes, sir.

13 | THE COURT: So is that okay with y'all?

14 MR. MARK NUNALLY: It's okay with us. Yes, sir.

15 | THE COURT: kay. Thank you.

16 MR. MARK NUNALLY: Thank you.

17 | THE COURT: Thank you for comng, M. Boger.

18 MR. BOCER: Thank you. Just for what it's worth, |I'm
19 going to ny office and | can be reached by phone
20 if you need it.

21 | THE COURT: Al right. Thank you.

22 MR. BURGESS: | just want to be respectful of M.

23 Boger's ti ne.

24 | THE COURT: Ckay. Thank you.

25 MR. BURGESS:. | appreciate you comng as wel|.
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THE

THE

THE

E

331353

COURT: WII you -- will you, because |I know we've
got a lot of docunents. WII you confirmat this
poi nt what has been noved into evidence?

BURGESS: Your Honor, my notes are that Plaintiff's
4, 5, and 6 have been noved into evidence. And
actually, I would nove at this tinme to submt
Plaintiff's Exhibit Nunber 7, the vesting deed
into M. and Ms. Nunally.

COURT: Al right. Any objection to that, M.
Nunal | y?

MARK NUNALLY: No, Your Honor.

COURT: Al right. So 4, 5, 6, and 7 w thout
obj ection. Thank you.

(PLAINTIFF'S EXH BIT NO 7 ENTERED
| NTO THE RECORD (3 pages) Vesting
Deed)

BOGER And they're all right here.

COURT REPORTER: Thank you.

BOGER | don't know who gets them but | don't
want to hold them

BURGESS. Let's |eave themup there.

BOCER: Ckay. Thank y'all.

COURT: Yes, sir.

MARK NUNALLY: Thank you.

BOGER Have a nice day.
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Louise Plasse - Direct Examination by Mr. Burgess _
MR BURGESS. Your Honor, the next w tness the

plaintiff calls at this tinme is Louise Plasse.
THE COURT: If you'll come forward and be sworn,
pl ease.
VHEREUPON
LOUSI E PLASSE, being duly sworn and
cautioned to speak the truth, the whole truth and
nothing but the truth, testifies as follows:
MR, BURGESS: Your Honor, nay |
THE COURT: Yes, sir.
MR. BURGESS. May | approach, Your Honor?
THE COURT: Yes, sir.
DI RECT EXAM NATI ON
BY MR BURGESS:
Q Good morning, Ms. Plasse.

A Good nor ni ng.

Q Am | saying that right, Plasse?

A Yes. Yes.

Q (kay. Thank you. Can you tell me where you're
enpl oyed?

A | amenployed with Onity Goup, fornerly known as

Ccwen Loan Servi ci ng.

Q Ckay. And how | ong have you been enpl oyed there?

>

15 years.

Q And can you tell ne a little bit about the nature of
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1 your enpl oyment ?

2 | A | ama senior loan analyst. |In that capacity, |

3 review our business records as they relate to

4 foreclosure trials, depositions, nediations, and

5 evi ction hearings.

6 | Q Ckay. And if | heard you correctly, you said Onity
7 G oup, Incorporated?

8 | A Yes.

9 [ Q s Onity Group a parent conpany of PHH Mrtgage

10 Cor por ati on?

11 [ A They are. PHHis a wholly owned subsidiary under the
12 Onity unbrella. And in terns as it relates to what |
13 do, they are considered a sub-service or under the
14 Onity unbrella.

15 | Q Ckay. And in your enployment, do you have access to
16 the records of Onity and PHH?

17 | do, yes.

18 | Q And just so that we're clear, | may reference PHH or
19 Onity interchangeably.
20 | A Sure.
21 | Q |s that fair?
22 | A Yes.
23 | Q |s that okay with you? And just for clarification
24 Onity is the parent unbrella and PHH woul d be a
25 subsi di ary?
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Yes, that's correct.

Ckay. And do you have personal know edge of the
systens used to docunment and nmaintain records for
Onity and PHH?

| do, yes.

And are you here to testify today wth Onity on behal f
of PHH?

Yes, | am

Ckay. | handed you up a nunber of exhibits. | want
to direct your attention first to Plaintiff's Exhibit
Nunber 1.

Yes.

Do you recogni ze that docunent?

| do. It is the power of attorney.

kay. Well, let's walk through that docunment. |Is
this a power of attorney to appoint PHH Mrtgage

Cor poration successor to Qcwen Loan Servicing, LLC as
a servicer related to the trust as the plaintiff in
this action?

It is, yes.

And that gives PHH Mortgage Corporation authority to
act on behalf of the plaintiff. |Is that correct?
Yes, it does.

And | ooking at this docunent, is it maintained in the

normal course of business for Onity Goup and PHH?

Garber Reporting
info@garberreporting.com





R. 872

© 00 N oo o B~ W N

N T N N S T N N o e =
g A W N P O © O N oo o A W N P, O

TRIAL PROCEEDINGS
Page 35

Yes, it is.

And are you famliar with how documents such as powers
of attorneys are stored in Onity and PHH s systenf

| am

And are those systems maintained by enpl oyees who have
actual know edge about the records and the conputer
system where the records are stored?

Yes.

And do those individuals al so have know edge about the
policies and procedures used to keep those documents?
Yes.

And do you have access and know edge of those policies
and procedures?

| do.

And are records such as this power of attorney created
at or near the time the authority that is delineated
in the power -- is it created at or near the tine that
power is granted?

They are, yes.

And | ooking at this particular power of attorney, has
It been publically recorded anywhere?

It has. It was recorded 11/4/2021 in Bl ack Hawk
County, | owa.

And directing your attention to page, | believe it's

marked 5 of 9. Is that an incorporated power of
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1 attorney that's incorporated into this public

2 docunent ?

3 | A It is, yes.

4 | Q And directing your attention to page 8 of 9 where it
5 tal ks about covered trust. |Is the plaintiff both

6 trustee and trust listed in line nunmber 6 on Schedul e
7 A?

8 | A They are. It references Bank of New York Ml on,

9 fornmerly known as the Bank of New York and successor
10 interest to JPMorgan Chase Bank as trustee for

11 NovaSt ar Mortgage Funding Trust, Series 2004-1,

12 NovaStar Hone Equity Loan Asset-Backed Certificates,
13 Series 2004-1.

14 | Q And you understand that to be the plaintiff in this
15 particular matter?

16 | A | do, vyes.

17 |1 Q And | ooking at this document, is your testinony here
18 today authorized by the power of attorney?

19 | A It is, yes.
20 | Q And it's also authorized by the particular practices
21 of your conpany. |s that correct?
22 | A Yes.
23 | Q And again, you're famliar with the policies and
24 procedures regarding testifying in court?
25 | A | am yes.
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1 |Q Have you ever testified in a foreclosure file before?
2 | A | have nore than | care to nention.
3 | Q And as we were tal king about, related to going back to
4 the first page of this document, is foreclosing and
5 activities related to foreclosure, particularly
6 forecl osure, both judicial and non-judicial. Are
7 those included in the powers granted by the power of
8 attorney?
9 | A It is, yes.
10 MR BURCESS. Your Honor, at this time, | would submt
11 Plaintiff's Exhibit Nunmber 1 as evidence.
12 THE COURT: Al right. M. Nunally?
13 MR, MARK NUNALLY: Good norning, ma'am
14 THE COURT: Whoa, whoa, whoa. This isn't cross. This
15 Is just moving it into evidence.
16 MR, MARK NUNALLY: Ckay.
17 THE COURT: Al right. Do you have any objection to
18 the docunent comng in as evidence?
19 MR, MARK NUNALLY: No. No, | do not.
20 THE COURT: Al right. Thank you. He's going to
21 finish his direct, then you'll have a chance to
22 Cross.
23 MR, MARK NUNALLY: Yes, sir.
24 THE COURT: Al right. Thank you. Wthout objection,
25 Plaintiff's Nunmber 1.
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(PLAINTIFF'S EXHIBIT NO 1 ENTERED
| NTO THE RECORD (9 pages) Limted
PQA)
MR BURGESS. Al right. Thank you, Your Honor.
THE COURT: Yes, sir.
And we touched on this just a little bit previously in
your testinony. You indicated that PHH Mortgage
Corporation is a wholly owned subsidiary of Ocwen
Fi nanci al corporation?
Yes.
| want to direct your attention to Plaintiff's Exhibit
Nunmber 2. Do you recogni ze that docunent?
| do. These are part of our business records, and
this references the transaction between Ccwen
Fi nanci al Corporation and PHH
And is this docunent publically recorded with the
United States Securities and Exchange Conm ssion?
It is, yes.
And for clarification, is it a Form8-K that's
typically used to report to the SEC? | call it the
Security and Exchange Conmission, the SEC. |s that
okay with you?
Yes.
And is this a Form8-K that's typically filed for
reporting purposes to the SEC?
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Yes.

And is this docunent dated Cctober 4, 201872

Yes, it is.

Ckay. And | want to direct your attention to page
two, right underneath Section 1.01, counterpart
agreement .

Sure.

Does this docunent indicate the merger between Ccwen
Fi nanci al Corporation and PHH Mrtgage Corporation and
PHH Corporation related to Ocwen acquiring both of
those entities?

It does, yes.

And in your enploynment, you're famliar with what Form
8-K's do. Wuld that be accurate?

Yes.

And are those used, again, to report or announce
events that are material to investors related to

subj ect corporate entities and things of that nature?
It is, yes.

And because it's filed with the SEC, this is a
publical |y avail abl e document ?

It is, yes.

And so just so that I'mclear, as a part of this
acquisition, PHH Mortgage Corporation became a wholly

owned subsidiary of OCcwen Financial Corporation?
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1 | A Correct.

2 MR. BURGESS. Your Honor, at this point | would like to
3 submt Plaintiff's Exhibit Nunber 2 into

4 evi dence?

5 THE COURT: Any objection to Nunber 2?

6 MR MARK NUNALLY: No, Your Honor.

7 THE COURT: Al right. Wthout objection, Nunber 2.

8 (PLAINTIFF'S EXHI BIT NO. 2 ENTERED
9 | NTO THE RECORD (7 pages) FORM 8-
10 K)

11 | Q Ms. Plasse, at sone point after the acquisition of

12 PHH, did GCcwen Financial Corporation change it's name
13 to Onity Goup, Incorporated?

14 | A We did, yes.

15 And Onity Group is your current unbrella enployer. Is
16 that correct?

17 | A Yes. Yes.

18 | Q (kay. Directing your attention to Plaintiff's Exhibit
19 Nunber 3, do you recogni ze that docunent?
20 | A | do. This is also part of our business records, and
21 it is also a public record.
22 | Q (kay. And when you say business records, this is a
23 docunment kept in the normal course of business for
24 Onity and PHH?
25 | A It is, yes.
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1 |Q And as we discussed, this docunent is a Form8-K as

2 wel | ?

3 | A Yes.

4 | Q And in the sanme matter as the last, it is used to

5 report events to the investors and to the SEC and to
6 the public at large, because it's recorded wth the

7 SEC. Is that correct?

8 | A Yes, that's correct.

9 | Q And is this particular Form 8-K dated May 28, 2004?
10 | A It is.

11 | Q And right on page two of the docunent under |tem 503,
12 does this have a public acknow edgment of the nane

13 change from Gcwen Mortgage Corporation to Onity Goup
14 | ncor por at ed?

15 [ A It does.

16 | Q And even in -- related to the nane change from Ccwen
17 to Onity, this is a public docunent that's -- or a

18 public event that's noted in several different

19 documents. Wbuld that be correct?
20 | A It is, yes.
21 | Q And even this particular SEC report indicates the
22 articles of a corporation in the state of Florida that
23 wer e changed.
24 | A Correct.
25 |1 Q They changed the name formally from Ccwen PHH, woul d
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1 that be correct?

2 | A Yes.

3 | Q O -- | apologize, fromQOQcwen to Onity?

4 | A Correct.

5 | Q Ckay. And again, you're here on behalf of Onity with
6 authority to testify. Wuld that be correct?

7 | A | am yes.

8 MR, BURGESS:. Your Honor, at this point | would submt
9 Plaintiff's Exhibit Nunber 3, the Form 8-K, as
10 evi dence.

11 THE COURT: M. Nunally, Nunmber 3?

12 MR, MARK NUNALLY: | have an objection -- | have an

13 obj ection, Your Honor. And the reason that |

14 have an objection is because OCcwen Financi a

15 Corporation, | know that they have been produced
16 before. And the Form8-K for Ccwen, but we have
17 not been provided with anything as it relates to
18 the actual trust itself by way of pooling and

19 servicing agreements and ot her custodi a
20 docunents to allow us to understand how t hat
21 trust came in to be, and how the plaintiffs are
22 Indeed a trustee of that particular trust. W
23 have not been provided with that just yet. And
24 we're not really understanding what this is.
25 THE COURT: Al right. As | understood it, this
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1 docunent formalized a nane change.
2 MR BURCESS:. That's correct.
3 | THE COURT: That's it.
4 | VR BURGESS. It's submtted -- I'mnot quite sure |
5 heard an objection --
6 | THE COURT: Al right.
7 MR BURGESS. -- in M. Nunally's --
8 | THE COURT: All right. Here is what it is. This
9 docunent is tal king about a name change. | think
10 you're making a | egal argunent to the servicing
11 Issue. | don't think that keeps this docunent
12 out. You can nmake that argument, you know, at
13 t he conclusion of the testinmony. | don't think
14 the -- that stops the nane change from com ng in.
15 MR, MARK NUNALLY: Ckay.
16 | THE COURT: So I'mgoing to allow Nunmber 3 in --
17 MR. MARK NUNALLY: Yes, sir.
18 | THE COURT: -- subject to your reservation of your --
19 the ultimate question y'all are arguing.
20 MR MARK NUNALLY: Yes, sir.
21 | THE COURT: Al right.
22 (PLAINTIFF'S EXH BIT NO. 3 ENTERED
23 | NTO THE RECORD (22 pages) Form
24 8- K)
25 MR. BURGESS. May | proceed, Your Honor?
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1 THE COURT: Yes, sir.
2 MR. BURGESS. Thank you. Just for clarification, was
3 t hat docunent admtted as evidence?
4 THE COURT: Yes. It went in. That was Nunber 3. Yes.
5 MR, BURGESS:. Thank you.
6 | Q Ms. Plasse, directing your attention next to
7 Plaintiff's Exhibit Number 4. Do you have t hat
8 docunment in front of you?
9 | A | do.
10 | Q And you may have heard M. Boger testify about the
11 docurment. | want you to | ook at both the copy that's
12 been marked and admtted as Exhibit 4 and the original
13 of that docunment. Do you recogni ze that docunent?
14 | A | do. These are also part of our business records.
15 And is that a copy of the subject note, dated January
16 30, 20047
17 It is, yes.
18 | Q And the original lender on there, was it NovaStar Home
19 Mor t gage, | ncor porated?
20 | A Yes, it was.
21 | Q And was the principal balance originally $121, 5007
22 | A Yes, it was.
23 | Q And directing your attention to the second page of
24 that docunent. Does that have a printed name, Carl A
25 Nunal |y underneath it?
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It does.

And does that appear to be a signature above it, where
it wll be Carl A Nunally?

There appears -- yes.

And in your enploynent with Onity and PHH, was t hat
note subsequently transferred to the plaintiff in this
action?

Yes.

Ckay. And so let's talk about that transfer. There
are a series of endorsements included with this
docunent .

There are. There are two allonges attached to this
document. The first allonge goes from NovaStar Hone
Mort gage, Incorporated to JPMorgan Chase Bank as
trustee with an asterisk, and the asterisk then
further el aborates the trust information with the
conpl ete name of the trust. The next allonge is from
JPMorgan Chase Bank, fornmerly known as JPMorgan Chase
Bank as trustee of the NovaStar Mrtgage Funding
Trust, Series 2004-1, relating to the NovaStar Hone
Equity Loan asset backed certificate Series 2004-1.
And then there's the stanped endorsenment, which is the
final endorsenent to the trust.

Well, is -- let's talk about that final endorsenent.

\Where it says pay to the order of?
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Yes.

I's that marked bl ank?

Yes.

And relating to the -- this particular action, is the

plaintiff in possession of the original note in this

case?

Yes.

I's that docunent that you're viewed the original?

Yes, it is.

MR BURGESS. | beg the Court's indul gence for just one
second.

Let's tal k about -- M. Nunally had mentioned the

trust just a second ago. In this chain of

endorsenents, do you see the endorsenent into the

trust that is ultinmately the sane trust that's the

plaintiff in this action?

Yes.

And that trust, in fact, on the last allonge, there at

the | ast page of the docunment, they endorsed it to

bl ank?

That's correct.

And it's your understanding that an endorsement to

bl ank makes it a bare instrunment?

Yes.

MR BURGESS:. Your Honor, | believe this docunment has
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al ready been admtted into evidence as
Plaintiff's Exhibit Number 4.
THE COURT: Right. That's the note. That's already
i n.
Ms. Plasse, noving on to -- or actually, let me nake
one nore thing clear just about that particular
docunent before we nove on. You had mentioned that

it's a business record of PHH on the -- | have a

© o N o g M~ W N B
O

coupl e questions about that. Wen you nentioned

10 busi ness records, are you referring to the fact that
11 it's kept in the nornmal course of business for PHH and
12 Onity?

13 | A Yes.

14 And related to it being kept in that particular course
15 of business. You have access to the particular

16 records?

17 | A | do.

18 | Q And is it a regular business practice, PHH and Onity,
19 as a servicer to keep copies and originals of the

20 notes and nortgages for the | oans they service?

21 | A It is part of our business practice, and we have

22 practices in place to keep them maintain the records,
23 and nmost commonly is referred to as the boarding

24 process. So one, we receive docunents, it goes

25 t hrough a rigorous boarding process to verify,
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validate, and update that infornmation accordingly
within our conputer system and it becones a part of
our business records.

And in review ng those business records, are you
famliar with the policies and procedures for doing
things such as insuring that the note has all the
proper endorsenents?

Yes.

And are you famliar wth those practices of how
originals and copies are stored in PHH s systenf

| am W have a vault where the original docunents
are kept and maintained in our West Pal m Beach office.
And they are kept there and secured there in a secure
envi ronnent .

And fromtine to time in cases such as this where you
have litigation, are those originals shipped to the
attorney of record for safe-keeping to present to the
court --

Yes.

-- such as we're doing here today?

Yes, they are.

Ckay. Moving to Plaintiff's Exhibit Number 5, do you
have t hat docunent in front of you?

| do. | have the original and the copy.

Ckay. Do you recogni ze that docunent?
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| do. This is also, again, part of our business
records.

And by business records, the sane applies to the
mortgage as it would with the note as you just
testified about. Location, policies and procedures,
and how they're stored?

Yes, that's correct.

Ckay. And | ooking at this docunment, was the original
mort gagee Mortgage El ectronic Registration Systens,

I ncor porated as noninee for NovaStar Home Mortgage,

| ncor por at ed?

Yes.

And directing your attention to page nunber two, was
the address for the property to be secured by this
mortgage 1759 Wllow Creek Drive, Colunbia, South
Carolina, 292127

That's correct.

And going to the |last page of this docunent, does that
contain a | egal description?

It does.

For the subject property?

It does. Exhibit A further describes the property
boundaries and |ines of the property.

And noving back to page 9 or 9. There are type-

witten nanes for Carl A Nunally and Frankie L
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Nunal ly. Do those appear to have signatures above

t hose?

They do, yes.

And | ast question about that nortgage. Was it
recorded February 20, 2004 here in Lexington County in
Book 9041 at page four?

Yes.

And moving along real quick to Plaintiff's Exhibit
Nunber 6. | believe this is also been previously
admtted as evidence. Do you recognize that docunent?
| do. Again, also part of our business records. It's
what is referred to as the HUD statenent settlement
stat enent .

And is that a true and accurate copy of the HUD
settlenent statenment kept in your business records?
Yes.

And does that HUD statenent reflect a financia
breakdown of a closing of this |oan transaction?

Yes, it does.

And as you heard M. Boger testify to it, it indicates
payments that were nade on behalf of the borrowers in
this case?

That's correct, yes.

And you're in agreement with that?

| am
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1 |Q And do you see on here that this particular |oan paid
2 off a prior loan to Wells Fargo Home Mortgage, down
3 line 1047
4 | A | do.
5 1Q And al so a second nortgage to Wells Fargo financial ?
6 | A Yes.
7 |Q So would it be accurate to describe this transaction
8 as a refinance?
9 Yes.
10 | Q Thank you. And noving along to Plaintiff's Exhibit
11 Nunmber 7, also previously admtted. Do you recognize
12 t hat docunent ?
13 | A | do. This is also a business record. It is the deed
14 referencing the property, the subject property, for
15 here today.
16 | Q And this was the deed that woul d have been effective
17 at the time this nortgage was taken out?
18 | A Yes.
19 | Q And the owners at the time the nortgage was taken out,
20 were they Carl A Nunally and Frankie L. Nunally?
21 | A Yes.
22 | Q And is this docunent recorded in Lexington County,
23 March 12, 1999 in Book 5145 at page 97?
24 | A Yes.
25 | Q Ckay. Moving along to a new docunment. Directing your
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1 attention to Plaintiff's Exhibit Nunber 8. Do you

2 recogni ze that docunent?

3 | A | do.

4 1 Q And are you aware if the | oan was ever nodified?

5 | A It was.

6 | Q And Plaintiff's Exhibit Nunmber 8, do you recognize

7 that as a loan nodification?

8 | A Yes.

9 | Q And is that document dated August 20, 2009?

10 | A Yes, it is.

11 | Q And we've tal ked about some of the records keeping

12 that Gcwen, Onity, and PHH too. Are loan nodification
13 agreenents al so agreenents that are kept in the norna
14 course of business at Onity and PHH?

15 | A They are. W're obligated to keep and naintain all

16 busi ness records that pertain to all of the |oans that
17 Wwe service.

18 | Q And woul d a | oan nodification agreenent -- what do you
19 under stand those to do?
20 | A The loan nodification as | understand it changes the
21 terns and the amounts due in owing on a particul ar
22 | oan.
23 | Q Thank you. And as part of this particular
24 modi fication, did it nodify the balance to
25 $104, 168. 237
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A Yes, it did.

And did it nodify the interest rate down to 1.5
percent per annun?

A Yes, it did.

And relating to how those amounts were to be repaid,
Is that also spelled out in this particular
modi fi cation?

A It is.

© o N o g A W N P
O

Q And the nmaturity date regarding this particular |oan,

10 it remained the same, February 1, 2024. |Is that

11 correct?

12 | A Yes, it did.

13 | Q So the loan is currently nmatured?

14 | A It has reached maturity, yes.

15 | Q And by maturity, you understand that to mean there is
16 no current payment scheduled that all the amounts due
17 and owing are currently due and ow ng?

18 | A Yes, that's correct.

19 | Q And directing your attention to page three of that

20 docunent. Does that appear to have a printed

21 signature, a printed nanme, of Carl A Nunally and

22 Frankie L. Nunally?

23 | A It does, yes.

24 | Q And above that, it appears to bear a signature?

25 | A Yes.

Garber Reporting

R. 890 info@garberreporting.com





TRIAL PROCEEDINGS

Page 54
1 |Q As wel|l as sonme w tnesses.
2 | A Correct.
3 | Q It looks Iike a Ross MVey and a -- it's a little hard
4 to read the print, but John Sunburg?
5 That's what it appears. Yes.
6 | Q And that's a printed nane. And above that, there
7 appear to be signatures for that?
8 | A Yes.
9 1 Q Dated Septenber 2, 2009?
10 | A Yes.
11 | Q Wul d that be correct? And there's also a
12 acknow edgnment on page four. Wuld that be correct?
13 | A Yes.
14 | Q And what appears to be a notary stanp?
15 | A That's correct also.
16 | Q And as a part of this docunment, there appears to be a
17 | ender acknow edgnent .
18 Yes.
19 | Q Wul d that be correct? And is that an acknow edgnent
20 by the trust that's the plaintiff here in this matter
21 t oday?
22 | A Yes.
23 | Q And in conpliance, or | guess in association with this
24 docurment, the Nunally's entered into a nunber of other
25 agreements that are attached to the |l oan nodification
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agreenent. Would that be accurate?

Yes.

And reviewi ng the docunent, at the time this was
entered, it says Saxon Mrtgage Services as attorney
in fact as acting on behalf of the borrowed trust. Do
you recall if Saxon ever acted as the servicing agent?
They were prior servicer prior to comng to Ccwen Loan
Servicing, yes.

And are you famliar with how the records woul d have
been transferred from Saxon to Qcwen?

| am They woul d have been transmtted through a
digitized format and received and they woul d have gone
t hrough the boardi ng process once we had received the
i nformation.

And are you famliar with the policies and procedures
for boarding a | oan from another servicer on when a
particular |oan cones in to PHH?

| am W have a group of individuals and teans that
are part of the boarding process. And they're they
boarding team And they all have different
responsibilities to verify and validate throughout the
boardi ng process. Qur ESCROW departnent, our

I nsurance department, our |legal department. Al of
those teans have individual responsibilities to verify

information. Once they're satisfied with the
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Information as being transferred, we begin the process
of scanning the docunents into our conputer system so
then at that point, the docunents becone part of our
busi ness records.

Thank you. And this particular docunent appears in
your business records for this particular |oan?

A It does, yes.

Q Let me ask you one thing about verifying the

© o N o g M~ W N B
O

authenticity and accuracy of the information on the

10 document. It's one way to verify that if the

11 borrowers continue to nmake paynents related to the
12 subj ect | oan?

13 | A Yes.

14 And it's your understanding that after Septenber 2,
15 2009 when they signed the [oan nodification, M. And
16 Ms. Nunal |y nade payments related to the [ oan?

17 | A Yes.

18 MR BURGESS:. Your Honor, at this time | would submt
19 Plaintiff's Exhibit Number 8 into evidence.

20 THE COURT: Al right. Any objection to Number 8?

21 That's the | oan nodification where the [ oan was
22 modi fied by your parents and their interest rate
23 in return?

24 MR, MARK NUNALLY: No, Your Honor.

25 THE COURT: Al right. No objection to Number 8.
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(EXH BIT NO. 8 MARKED FOR
| DENTI FI CATI ON PURPCSES (8 pages)
Loan Modification)
Ms. Plasse, we tal ked previously about the note being
transferred to the plaintiff in this action. Was the
mortgage also transferred to public record?
Yes.
Directing your attention to Plaintiff's Exhibit Nunber
9. Do you recogni ze that document?
| do. It is what is referred to as an assi gnment of
mor t gage.
And was that docunent recorded here in Lexington
County on July 28, 2023 in Book 21067 at page 41467
Yes.
And directing your attention to the next docunment in
line, Plaintiff's Exhibit Number 10. Do you recognize
t hat docunent ?
| do. [It's also an assignnent of nortgage, also
recorded in Lexington County.
Ckay. And was that recorded Cctober 3, 2023 in book
21076 at page 43377
Yes.
Ckay. And let's tal k about those two assignnents
together real quick. | notice on Plaintiff's Exhibit

Nurmber 10, it exhibits that it's a corrective
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assi gnnent of nortgage?

Yes.

And it indicates -- am| accurate in saying it that it
indicates it's a correction of an original assignnent,
that assignnent that we referred to as Plaintiff's
Exhi bit Nunber 9?

Yes.

The one fromJuly 28, 2023?

Yes.

And so let's look at the nortgage recording
information in that. If you go to Plaintiff's Exhibit
Nunmber 9, on the assignment of nortgage, it says Book
9841 at page 4. |Is that correct?

Yes.

Whereas if you go to Plaintiff's Exhibit Number 10, it
says Book 9041 at page 4.

Correct.

And is that the -- the error that's being corrected in
thi s assignnent of nortgage?

It is, yes.

And if we | ook back at the subject nortgage, which is
Plaintiff's Exhibit Number 5, we see that the
recording information is in fact Book 9041 at page 4.
s that correct?

l"mjust verifying. Yes, that's correct.
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And both of these assignnents, again, have been

publically recorded here in Lexington County?

Yes, they have.

MR BURCESS:. Your Honor, at this time, | would submt
into evidence Plaintiff's Exhibits Nunber 9 and
510.

THE COURT: Al right. Number 9 and 10. Any
objections? That's the assignment and then the
corrective assignment on the nunber.

MR, NUNALLY: No, Your Honor.

THE COURT: Al right. Wthout objection. Plaintiff's
9 and 10.

(PLAINTIFF'S EXHIBIT NO 9 ENTERED
| NTO THE RECORD (1 pages)

assi gnment of Mortgage)
(PLAINTIFF'S EXHIBIT NO. 10
ENTERED | NTO THE RECORD (1 pages)
Corrected assignment of Mortgage)

Ms. Plasse, directing your attention to Plaintiff's

Exhibit Nunber 11. Before we get into that docunent,

let's -- let's back up a second and -- | want to ask,

have all the paynments that are due and ow ng under
this | oan before it matured, were all of the paynents
made?

They were not all made, no.
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Q And so pursuant to the note and nortgage, failure to
make the nonthly paynents as they becone due, that's
an event of default. Wuld that be accurate?

A That's correct, yes.

And pursuant to the default, has the plaintiff chosen
to accelerate the bal ance due in ow ng?

A Yes.

Q And as we indicated, the loan matured during the

© o N o g M~ W N B
O

pendency of this foreclosure. Wuldn't that correct?

10 [ A That's correct, yes.

11 | Q And directing your attention to, again, Plaintiff's
12 Exhi bit Nunber 11, do you have personal know edge of
13 the conmputer systemused to generate paynent

14 histories?

15 | A | do.

16 | Q And do you have know edge of the system of record
17 related to how paynents are accounted for?

18 [ A | do, yes.

19 | Q And do the electronic paynment histories, for my own
20 edification, do they report all the credits and

21 debits, charges made on the -- on the loan, all of the
22 money going in and out?

23 | A They do, yes.

24 | Q And have you viewed all of the paynent history for
25 this particular |oan?
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Yes, | have.

And directing your attention to Plaintiff's Exhibit
Nunmber 11, is that a true and accurate copy of the
paynment history fromthe years 2009 through 2019?
Yes.

And is that docunent kept in the normal course of

busi ness for PHH and Onity?

Yes, it is.

And do you have access to the record related to -- or
the systemof record used to keep this particular
docunent ?

Yes, | do.

And as | understand it, the 2009 through 2019 woul d
have been as a part of before the nane change that we
t al ked about previously?

Yes, that's correct.

And is this docunent showed regular paynents comng in
on the | oan?

It does.

And it shows how each of those paynents are accounted
for?

Yes, it does.

(kay. And noving along to Plaintiff's Exhibit Nunber
12. |s that a continuing paynent history for 2019 al
the way through to 2025 during this particular?
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Yes.

And again, the |oan matured in 2024?

Yes, it did.

Correct? And according to the paynment histories, is
the | oan due from My 1, 2023?

Yes.

And according to Plaintiff's 12, nuch like Plaintiff's
11, this paynent history is kept in the nornal course
of business for --

It is, yes.

-- PHH and Onity? And is this the Onity paynent

hi story?

The PHH paynent history.

And again, we're talking -- PHH, just so that |I'm
clear, is the servicer --

Correct.

-- under the Onity unbrella?

Yes.

And to be clear, you have access to the records
related to these particular types of docunents?

Yes, | do.

And the information retained on the paynent history,
Is it entered at or near the time the information
there on this reflected -- actually, let me -- let me

rephrase that. Wen a particular paynent cones in or
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a charge goes out that PHH pays, is that information

entered contenporaneously when the event happens?

Yes, it is.

And are the individuals in charge of making entries on

the payment history, are they given training about

policies and procedures for handling paynents that

come in?

Yes.

Are they also given a training related to charges that

go out?

Yes.

Wul d charges that go out, for exanple, be sonething

| i ke an ESCROW paynent for taxes?

That's correct, yes.

And w || payments comng in, that would be taking a

payment in froma borrower, applying the paynent to

the principle interest, and any taxes and insurance

that will be due and owned?

Yes, they're applied in a tinely fashion upon receipt.

MR BURGESS:. Your Honor, at this tine | would --
excuse ne, submt Plaintiff's Nunmbers 11 and 12,
the paynment histories.

THE COURT: Al right. M. Nunally, 11 and 12, that's
the paynent history, the breakdown of

cal cul ati ons of the debt.
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1 MR MARK NUNALLY: No objection.
2 THE COURT: Al right. Wthout objection, Nunber 11
3 and 12.
4 (PLAINTIFF' S EXH BIT NO 11
5 ENTERED | NTO THE RECORD (4 pages)
6 paynment history)
7 (PLAINTIFF'S EXHHBIT NO. 12
8 ENTERED | NTO THE RECORD (4 pages)
9 paynment history)
10 | Q Ms. Plasse, related to and directing your attention to
11 Plaintiff's Exhibit Number 13 now, does PHH retain
12 records related to a tabulation of all the amounts
13 owed on a particular |oan?
14 | A Yes, we do.
15 And do they retain records related to this particul ar
16 | oan?
17 | A Yes.
18 | Q And do you recognize or actually -- | should ask that
19 this particular docunent, those tabulations kept in
20 the sane manner as the paynment history as we
21 di scussed?
22 | A They are, yes.
23 | Q Meaning that it's kept in the nornmal course of
24 busi ness for PHH?
25 | A Yes.
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And its information is entered contenporaneously when
an event happens?

Yes.

And it's entered by people with know edge of how to
handl e or enter the information into your systenf
They are, yes.

And do you recognize Plaintiff's Exhibit Number 13?

| do. It is a sumary of the ambunts due and ow ng.
Sonetimes referred to as judgenment figures. |t shows
the total amounts due and the due date.

Ckay. And do you -- let's go over sonme of the entries
on that docunent real quick. Again, we tal ked about
the | oan being due from2023. |Is that accurate?

It is.

And is there a principle balance of $6,345.74?

There is, yes.

And an additional principle of $12,076.10?

Yes.

And that would be -- the reason why that's broken
woul d be results of that [oan nodification in 2009?
That's correct.

That the document speaks for itself, but I'massum ng
that had a breakdown of a deferred principle balance
that would not have been approved on interest?

That is also correct, yes.
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(kay. And the total principle balance would have cone
to $18, 421. 84?

Correct.

I's that correct? 1Is there interest accruing on this

| oan?

There is an interest anount of $271.97.

And is that calculated through today's date?

Yes.

And have there been any | ate charges?

There are -- let me just make sure if | can read, get

my eyes to work. \Were are they? M eyes aren't

wor ki ng today, sorry about that. It should be late
charges. Onh, here it is. O 6698.

$66. 98?

Yes.

Have there been any ESCROW advances made on behal f of
t he def endant s?
Yes. There's ESCROWin the anmount of $7,114. 30.
Ckay. And when you reference ESCRON you under st and
that to be tax paynents?
Tax paynents and insurance.
(kay. Directing your attention to --
THE COURT: Al right. Hold on a mnute. | want to -
- | want to go off the record.
(Of the Record)
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CONTI NUED BY MR BURGESS:

Q So | wanted to kind of pull things back together with
respect to ESCRON Because the |oan matured, there
wasn't a normal, nonthly principle and interest, tax
and insurance paynment that woul d have been comng in
fromthe borrowers at this point in tine?

Correct.

And that goes back to 2024 when the | oan natured?

Ri ght.

O > O F

And at sone point in tine during this litigation, PHH
became aware that there were taxes that were due in
oW ng?

Correct.

And did PHH take the opportunity to pay those taxes?

Yes.

O > O »F

And was that to protect their nortgage interest in the

property?

It is, yes.

Q Because if they hadn't have paid it, it would have
went to a tax sale?

A Correct.

Q And directing your attention to Plaintiff's Exhibit
Nunber 14. Do you recogni ze that document?

A | do.

Q And does that document have in it a breakdown of any
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paynments advanced ESCRONrel ated to this |oan?

It does.

And directing your attention to an entry from Decenber

3, 2025.

Yes.

Was there an anount paid of $3,694.447?

Yes, there was.

THE COURT: \Wat page are you on?

MR BURCESS:. First page of Exhibit 14. | am one, two,
three, four, five, six --

THE COURT: Al right. Down where it says “County Tax
and Di sbursenent”?

MR BURGESS: Correct.

THE COURT: About m d way?

MR, BURCESS: ESCROW advance --

THE COURT: About md way? Ckay.

MR BURCESS: Yeah. About 10 lines down.

THE COURT: Ckay.

MR, BURCESS: Yes, sir.

THE COURT: Al right. Gkay. GCot it.

And do you see that amount of $3,694.44?

THE COURT: Yep.

Yes, | do.

And a few days |ater on Decenber 8, noving up a few

colums, third fromthe top.
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1 | A Sure.
2 | Q Was t here anot her ESCROW advance for $3,419.867?
3 | A There is, yes.
4 | Q And you understand this was for the 2024 and 2025
5 t axes?
6 Yes.
7 | Q And is that the only anount -- ambunts as far as
8 ESCROW t hat PHH has advanced on behal f?
9 | A It is, yes.
10 | Q And if you add those two $3,000 payments up, that
11 comes to a total of $7,114.30?
12 | A |t does, yes.
13 | Q Ckay. And are there also corporate advances due on
14 t hen?
15 [ A There are.
16 | Q And those are nmentioned there on Exhibit 13,
17 recoverabl e corporate advance bal ance?
18 | A They are.
19 | Q And is that bal ance broken down directing your
20 attention to Plaintiff's Nunber 16 -- or actually 15,
21 | apol ogi ze.
22 | A It is broken down, yes, and item zed.
23 | Q And when you referenced corporate advances, are those
24 charges generally referring to property inspections?
25 | A They are. And any other fees that have accrued over
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the life of the forecl osure.

Ckay. And when you were referencing other fees, those

m ght be things like in addition to inspections, would

there be valuations in there or what we call BPGCs?

Yes.

And woul d there also be litigation fees and costs

related to that?

Yes, there woul d.

And woul d there also be a -- any entries for -- say if

before the loan was referred to foreclosure, they were

charged for having a title search.

Yes.

And |'m | ooking here on Exhibit Number 15. And feel

free to check ny math, but I'm/looking at property

val uation, what we call BPGs, those $85 entries. Do

you see any of those on this particular history?

At the top of the page, | believe it's Item Nunber 4.

It says AVM for $85.

And was that October 30, 2025?

Yes.

And so backing up, down at the very last line on the

page Cctober --

MR BURGESS. And this is, Your Honor, for everyone's
reference. Plaintiff's Exhibit Nunber 15.

THE COURT: | don't think I have a 15. |'ve got 13.
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|'ve got 14. 1've got 16, and I've got 17. And
|'ve got 1 through 14. But | don't think |I've
got a 15. Hang on. Unless | picked it up in
error. | don't know that | have a 15.
BURGESS: And | apol ogi ze, Your Honor.
COURT: That's okay.
BURGESS: | have been junping back and forth.
have an extra copy. O if you'd like to --
COURT: An extra copy would be fine. O if I can
just look at it just briefly, the copy that's
here.
BURGESS: Sure. My | approach, Your Honor?
COURT: Yes, sir. And will you nake sure they've
got it too, the Nunallys do?
BURGESS: Do you have Nunmber 157
COURT: Y'all have got a 15?
MARK NUNALLY: Yes, sir.

COURT: GCkay.

BURGESS: Your Honor, | --

COURT: Okay. | -- 1 recognize -- that's standard.
| understand what that is. So you can take that
back.

BURGESS: (kay. Thank you.

COURT: And M. Nunally, y'all go through and make

sure the nunbers match up with what they're
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saying. Al right, that's Nunber 15.
And Ms. Plasse, we were tal king about val uations or
what we call BPGs. The valuation -- we have one on
Cct ober 30, 2025 for $85. [Is that correct?
Yes.
And then noving down to Cctober 21, 2024. Another one
in the anount of $85. Wuld that be correct?
That's correct.
And then noving to the second page, there's another
one of $85. Wuld that be correct?
Yes, the third line itemfromthe bottom
And that's from Septenber 20, 20237?
Yes.
And addi ng of those three $85 charges, | get a tota
of $255. Wuld that be accurate?
Yes.
And | also see right here at the top, it [ooks |ike
property inspection fees for $20 each time.
Yes.
And | ooks like the last one |isted here was January
16, 20267
Yes. They go out nmonthly to inspect the property to
make sure that property is secured.
And when you say inspect, you're referencing driving

by the property?
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1 | A Yeah. And the -- in the event, we hire a third party
2 vendor, Guardian, to do our property inspections. In
3 the event that the property is vacant, they make sure
4 the property has not been vandalized and that the
5 property is secured. They also would notate if there
6 was any property mai ntenance that needed to be tended
7 to.
8 | Q And so that's just ongoing to protect the nortgage
9 interest in the property?
10 | A Yes, it is.
11 | Q And again, you indicated that's occurring nonthly?
12 | A Yes.
13 | Q At $20 a pop. And |'ve added these up. If my math is
14 correct, that cones to $600 in advances?
15 That sounds about right, yes.
16 | Q And based on this docunent, PHH has paid a nunber of
17 attorney's fees and costs related to this case?
18 | A Yes.
19 | Q So everyone on here that says AT-B-ROCK, that's to
20 Brock and Scott?
21 | A That's correct.
22 | Q My lawfirm And as a part of this foreclosure, is the
23 plaintiff seeking recovery of attorney's fees and
24 costs related to the case?
25 | A W are, yes.
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1 MR BURGESS: Your Honor, at this tine | would admt,
2 or seek for adm ssion, submt Plaintiff's
3 Exhibits Number 13, 14, and 15 for -- into
4 evi dence.
5 THE COURT: Al right. 13, 14, and 15, which were the
6 breakdowns. M. Nunally?
7 MR, MARK NUNALLY: Yes, sir.
8 THE COURT: No objection?
9 MR, MARK NUNALLY: No objection. No, sir.
10 THE COURT: All right. So 13, 14, and 15.
11 (PLAINTIFF'S EXHBIT NO 13
12 ENTERED | NTO THE RECORD (1 pages)
13 Total Amount due)
14 (PLAINTIFF'S EXHIBIT NO. 14
15 ENTERED | NTO THE RECORD (4 pages)
16 Account Hi story)
17 (PLAINTIFF'S EXHIBIT NO. 15
18 ENTERED | NTO THE RECORD (2 pages)
19 Cor por at e Advance History)
20 THE COURT: Y'all, | fibbed. 15 was inside of 14. |
21 got it. Thank you. | didn't fib. | was
22 m st aken.
23 | Q Ms. Plasse, | did have one nore question about
24 corporate advances. W had tal ked about if PHH had
25 paid fees related to a title search --
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A Yes.

-- in conjunction with sending the case for

forecl osure. Was that charge $2507?

A Yes.

And was that incurred, it looks Iike, Cctober 25,
2023, to a conpany naned Avenue?

A The date again, |'msorry?

Q It looks like fourth or fifth fromthe bottom Cctober
25, 20237?

© o N o g M~ W N B
O

10 [ A Yes. Yep. Title search.

11 | Q And when you nentioned title search, would that be a
12 search of public records to determ ne who has an

13 Interest in the subject property?

14 | A Yes.

15 And that would return copies of any deeds that were
16 recorded post the nortgage, things of that nature?
17 | A Yes.

18 | Q And woul d that be a necessary cost related to

19 protecting the nortgage and proceeding with

20 forecl osure so that you have everyone named?

21 | A Yes.

22 | Q And | noticed that the defendants in this action are
23 named personally and as personal representative of the
24 estates of Carl and Frankie Nunally?

25 | A Yes.
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Q Are you aware of that? And relating into -- before we
get into any notices related to the foreclosure
action, is it your understanding today that Carl A.
Nunal 'y and Frankie L. Nunally are deceased?

Yes.

Q And to your know edge, did Frankie Nunally pass away
January 14, 2019?

A Based on ny review of the records, yes.

© o N o o M~ W N R
>

Q And does Ms. Nunally have an estate opened or was

10 there an estate opened here in Lexington County in
11 2019 Dbearing Estate Number 2019- ES-32-01345?

12 | believe so, yes.

13 | Q And subsequent to Ms. Nunally passing, did Carl

14 Nunal 'y pass away, Septenber 24, 20217

15 | A He did, vyes.

16 | Q And is there and estate open for M. Nunally?

17 | A As far as | know, yes.

18 | Q And was that estate opened in 2022 and bearing the
19 Action Nunber 2022-ES-32-01253?

20 Yes.

21 | Q And subsequent to their passing, the nonthly paynents
22 due and ow ng on the loan, were made all the way up
23 until My 1, 2023.

24 | A Yes, that's correct.

25 |1 Q So for approximately 20 nmonths after Carl Nunally
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passed away, the paynents were kept up on this
particul ar | oan?

Yes, they were.

And when the paynents stopped coming in -- first let's
tal k about in general. Wen paynents stop conming in
on aloan, is it PHH s practice to send notices of
default related to those?

It is, yes.

And as a result of the default in this particular
case, was there a notice of default mailed out?

Yes, there was.

And directing your attention to Plaintiff's Exhibit
Nunber 16, do you recognize that document?

Yes, | do. It is what is known as a notice of default
or demand letter. |t advises the honeowner of their
obligations the ambunt due in ow ng and ways to pay
that noney back to us by providing paynent remttance
I nformation, whether it's Western Union, regular nail
overni ght mail.

That instructions the borrower on howto cure the --
Yes.

-- default? And was this docunent mailed out

Sept enber 7, 20237

Yes, it was.

And regarding notices of default, are copies of
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notices like this kept in the normal course of PHH s
busi ness?

It is, yes.

And are copies of the default entered into your system
when they're -- contenporaneously when they're nailed
out ?

Yes.

And are they scanned into your system by enpl oyees
that have know edge of the process of sending out a
notice of default on a | oan and things of that nature?
Yes.

And | noticed this docunent was addressed to 4499
Persian Court, Snellville, Georgia, 30039.

Yes.

Was that an address that PHH had in it's records for
notice purposes?

Yes.

And is that the address of Tinmothy Alan Nunally in
this case?

| believe it is, yes.

And you believe that because M. Nunally submtted
documents into the pleadings in this case --

Yes.

-- fromthat address?

Yes.
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1 MR BURGESS: Your Honor, at this tine | would submt
2 into evidence Plaintiff's Nunber 16, the notice
3 of default.
4 THE COURT: All right. Notice of default. Any
5 obj ection to Nunber 167
6 MR, MARK NUNALLY: No objection, Your Honor.
7 THE COURT: Al right. No objection, Number 16.
8 (PLAINTIFF'S EXH BIT NO 16
9 ENTERED | NTO THE RECORD (5 pages)
10 Notice of Default)
11 | Q Ms. Plasse, | just have a few nore questions for you
12 Again, following this default in '23, the |oan
13 mat ured, February 4, 2024. |Is that correct?
14 | A Yes.
15 | Q And as a part of pursuing this foreclosure action, is
16 the plaintiff seeking an award of the attorney's fees
17 and court cost related to this action?
18 | A Yes, we are.
19 | Q And as a part of this foreclosure, is the plaintiff
20 seeking a declaratory judgenent related to the
21 acknow edgnment section of the nortgage that M. Boger
22 testified to?
23 | A Yes.
24 | Q And is the plaintiff seeking deficiency judgenment of
25 foreclosure related to the nortgage and requesting
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this court set a judicial sales date?

Yes.

MR BURGESS:. Your Honor, at this tine that's all the
questions | have for this wtness.

THE COURT: Al right. Al right. Exhibit 17?

MR, BURGESS. Exhibit 17 is the affidavit, supplenental
affidavit of attorney's fees fromny office. |
anticipated that | would have to testify as to
t hose.

THE COURT: Ri ght.

MR BURCESS: Because of reasonable standards and the
deeds be strict with alliance.

THE COURT: That's right. | want to explain that
they've got 17, but that's not going into
evi dence right now, because it's not been noved.
He' s asked questions about it. |If he -- if they
wi n, then we have a process where you woul d have
X days to review time records and all of that to
determne if you want to cone back and cross-
exam ne hi munder oath about the reasonabl eness
of his attorney fees. So this is the summary
form But if court rules for the bank, then they
woul d be entitled to it then as prevailing party.
But | haven't nade that ruling yet. So this is

letting you know what it is. You could say |
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don't want to challenge it, or I do want to cone
back and cross-exam ne himon the attorney fees.
Al right.

MARK NUNALLY: Yes, Your Honor. W do want to cone
back and cross-exam ne -- yes, Sir.

COURT: Al right. Well if we rule for him we'll
do that by -- we'll handling that in witing how
we do that procedure.

MARK NUNALLY: Thank you, Your Honor.

BURGESS: Your Honor, |'mprepared to testify today
If that's necessary.

COURT: Ckay.

BURCESS: As far as --

COURT: O if y'all want to do it today, you can do
It -- you can do it today, or you can cone back.
Just be thinking about that, because | haven't
made a ruling yet.

BURGESS: | understand, Your Honor.

COURT: Al'l right.

BURGESS: And it may be premature. | nean, if --
It's up to the court's discretion as far as what
order to take that in. |'mhappy to do that as
part of the case in chief or come back, you know,
pendi ng Your Honor's ruling or however the court

W shes to handl e t hat.
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1 THE COURT: Well, do you have all your -- all your tine
2 sheets and everything with you? | nean --

3 MR. BURGESS. | do have a printed copy of those tine

4 sheets. These are proprietary. | have

5 anticipated --

6 THE COURT: | would -- we'll just do it the normal way
7 and come back if we need, because that way you

8 can give it to them They can |look at it and

9 determne if they want to cross, and they'll have
10 It ahead of time. Ckay.

11 MR. BURGESS. Thank you, Your Honor.

12 THE COURT: Al right. And |'ve got to decide who |'m
13 going to rule for yet, so okay. Al right.

14 Thank you. Al right. Any further questions on
15 direct?

16 MR. BURGESS. Actually, | do have one nore.

17 THE COURT: All right.

18 MR BURCESS: | apol ogi ze, Your Honor.

19 THE COURT: Yes, sir.
20 MR. BURGESS. And | beg the court's indul gence.
21 | Q Ms. Plasse, related to the trust that's the plaintiff
22 In this action, you understand that the trust is the
23 owner and hol der of the subject nortgage. Wuld that
24 be accurate?
25 | A Yes.
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1 IQC.)Uise Kﬁjs Sgs: (?srg??/iEc):(?rr?gi;naatlié)gnbty,Mgiomar\l/\(ol\lljlfndanﬁave all the records
2 related to the existence of the trust?
3 | A Yes, we do.
4 1 Q And is that evidenced in the power of attorney that we
5 referenced back on Plaintiff's Exhibit Nunmber 1?
6 | A It is, yes.
7 | Q And is that also referenced going through the
8 docunments and acknow edged by M. and Ms. Nunally, on
9 Plaintiff's Exhibit Number 8, the | oan nodification?
10 [ A It is, yes.
11 | Q So back in 2009, the -- M. and Ms. Nunally knew they
12 were entering into the agreement with the particul ar
13 trust that's --
14 | A Yes.
15 -- part of your action.
16 MR BURGESS: Al right. Your Honor, no further
17 questi ons.
18 THE COURT: Al right. GCross, M. Nunally?
19 MR, MARK NUNALLY: Yes, sir.
20 CROSS EXAM NATI ON
21 | BY MR MARK NUNALLY:
22 | Q Good norning, nma'am
23 | A Good nor ni ng.
24 | Q Wul d you mnd stating your nane again for the record,
25 pl ease?
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Loui se Pl asse.

Loui se Plasse. And Ms. Plasse, would you mnd stating
for the court one nore time exactly why you are here

t oday?

| ama witness for Onity Goup. | ama senior |oan
anal yst .

Ckay. Thank you. And in regards to the nortgage, was
NovaStar Hone Mortgage, |ncorporated the originator
for this |oan?

They're the -- they were the original |ender for the

| oan, yes.

Ckay. And were they ever the endorser for this |oan?
They have an endorsenment on one of the allonges.
NovaStar Hone Mortgage, |ncorporated endorsing it over
to JPMorgan Chase Bank as trustee.

(kay. And how many endorsenents are you finding on
this note?

| guess it would be three here. There's two allonges,
and then the stanped endorsenent.

Two al l onges and a stanped endorsement. OCkay. And in
the first endorsement, do you see the conpany nane,
NovaStar Mortgage, |ncorporated?

| see NovaStar Honme Mortgage, |ncorporated.

In the first endorsenent?

VWll, I'mfollowing -- |I"ve been trained to follow the
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1 | enders listed as NovaStar, so | would ook for
2 NovaStar Hone Mortgage. It's on an allonge. It's
3 t hen endorsed over to JPMorgan Chase. So that's the
4 first endorsenent.
5 1Q So if |I'munderstandi ng what you're saying correctly,
6 the first endorsement does not occur on page two of
7 the note?
8 | A No.
9 | Q No. \What woul d that endorsenent be?
10 [ A That's the endorsement from JPMorgan Chase into the
11 specific trust. And then the |ast endorsenment would
12 be the second allonge, which references JPMorgan Chase
13 to a blank endorsenent. And that would end the chain
14 of endorsenents.
15 | Q (kay. And that woul d be located on the page after
16 page 2. |s that correct?
17 | A No. The last endorsement is the final page.
18 | Q Last endorsenent --
19 | A Yes.
20 | Q -- is the final page. Before that page, is NovaStar
21 Mort gage, |ncorporated a payee?
22 | A | don't see where you're referencing payee. | see
23 that NovaStar Hone Mortgage endorses to JPMorgan
24 Chase, pay to the order.
25 | Q Ckay. I'msorry. | had saw that as pay to the order
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1 of. And fromwhat | can see it, it states NovaStar
2 Mortgage, |ncorporated, A Virginia Corporation, and
3 al so JPMorgan Chase Bank as trustee.
4 | A Correct. And then there's also the asterisk that
5 conpletes the information as it relates to the trust.
6 | Q kay. Al right. And then of course wthout
7 recourse, NovaStar Hone Mortgage, |ncorporated steps
8 in?
9 | A Right. Well, they're the original |ender.
10 | Q They're the original lender. Gkay. And however, even
11 though they are the original lender, they are not seen
12 anywhere in the endorsenent on page two?
13 | A No.
14 The very first endorsenent on this note?
15 | A They are not. It references it in the description of
16 the trust. It references NovaStar Hone Equity Loan in
17 the description of the trust.
18 | Q (kay. But no NovaStar Home Mortgage, |ncorporated?
19 | A No.
20 | Q No endorsenent on this page at all by the original
21 | ender ?
22 | A Not on the -- if you're referencing the stanped
23 endor senent, no.
24 | Q What part did NovaStar Mortgage, Incorporated play in
25 this transaction?
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1 | A | can't say specifically, because that is not part of
2 the closing. So I can't say specifically what part
3 they played other than being the |ender.
4 1 Q That NovaStar Mrtgage, Incorporated was the |ender?
5 | A Yes.
6 | Q Ckay. Not NovaStar Hone Mortgage, |ncorporated?
7 | A Well, it's one in the sane. They're entities, one in
8 t he sane.
9 | Q Both of these entities fromyour know edge?
10 | A Yes.
11 | Q Are the sane?
12 | A Yes.
13 | Q And not different subsidiary conpanies?
14 | A They're the sanme. | don't know that nuch about the
15 conpany, but they are the sane conpany.
16 | Q (kay. Has NovaStar Mrtgage, Incorporated in any of
17 your dealings ever show up in an endorsenent such as
18 this?
19 MR. BURGESS. Your Honor, at this time |I'mgoing to
20 object. | mean, the docunent speaks for itself.
21 And it says -- I'mhappy to re-direct on that
22 point. But | think he's assumng facts that are
23 not in evidence.
24 MR MARK NUNALLY: Well, Your Honor, the reason that
25 ' masking is, once again, if the original |ender
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here is indeed NovaStar Home Mortgage,

| ncorporated, I'mtrying to figure out on this
first endorsenent why it is not endorsed by them
rat her than NovaStar Mortgage, |ncorporated.
BURGESS: Your Honor, objection. Assunes facts not
In evidence. |If you look at the allonge, it says
what it says. |It's endorsed from NovaStar Hone

Mort gage, Incorporated. That is the original

© 00 N o o B~ W N P

| ender.

10 MR MARK NUNALLY: And --

11 | THE COURT: Are y'all looking at two different places?
12 MR. MARK NUNALLY: | am | ooking at page two of the note
13 at the nonent.

14 | MR BURCESS. He may be | ooking at a different place.
15 | THE COURT: Al right. Let's -- let's nmake -- let's --
16 ytall -- 1 want you to |look at your exhibit and
17 the witness to nmake sure everybody is |ooking at
18 t he same thing.

19 MR. BURGESS:. | believe her testinony was that this was
20 the first endorsenent fromthe original |ender.
21 MR. MARK NUNALLY: | under st and.

22 MR BURCESS. That woul d be nunber 2, yes.

23 | MR MARK NUNALLY: Nunber 2? Because this doesn't have
24 nunber one. This does. This does not.

25 MR. BURGESS:. You're assuming facts that are not in
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there -- in evidence. That's what she testified
to.

MARK NUNALLY: | wunderstand, but this is page one?
BURGESS: That's page one.

MARK NUNALLY: And this is page two?

BURGESS: That's page two.

MARK NUNALLY: What woul d this page be?

BURGESS: That's an all onge.

MARK NUNALLY: An allonge --

BURGESS: It's attached to --

MARK NUNALLY: -- that has been added.

BURGESS: It's stanped in the docunent.

MARK NUNALLY: And it cane after this one. |Is that

D23 DDDDDDXD

correct?

BURGESS: No.

MARK NUNALLY: It cane before it?

BURGESS: That's not what she testified to. Your

2 DD

Honor, that was the basis for nmy objection. He's
assum ng facts that were not in evidence.
MR, MARK NUNALLY: ©Oh, okay. Okay.
So basically, ma'am this endorsement came after the
al l onge is what you're saying?
Yes.
And why woul d that be?

| can't speak to those facts, because | was not at the
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Louise Plasse - Redirect Examination by Mr. Burgess

>

BY MR BURGESS:
Q

closing. | don't know. You know, | wasn't the person
that generated these documents. | don't know what
t hose business practices woul d have been back then.
And there are indeed two allonges made to this note --
Correct.
And correct ne if I'mwong, but on the last allonge
to note, do you see NovaStar Hone Mortgage,
I ncorporated |isted anywhere on that page?
| do not.
You do not.
MR MARK NUNALLY: Thank you very nuch. | don't have

any nore questions.
THE COURT: Al right. Any re-direct?
MR BURGESS. Yes, Your Honor. Just briefly.

REDI RECT EXAM NATI ON

Just to clarify the enforcement chain. W're, for the
record, looking at Plaintiff's Exhibit Nunber 4.

Yes.

The note. And that docunment is conprised of four
pages total. |Is that correct?

It is, yes.

And when we're tal king about endorsenents, we're
tal ki ng about someone signing over to a different

entity. Wuld that be correct?
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O > O »F

Yes.

And | think you hit on this in your cross. Let's go
back to page one of the document, so that we can
followthis along. NovaStar Hone Mortgage,

I ncorporated was the original |ender?

Correct.

Is that correct? Okay. Then we go to the first
allonge. This is what | would call a first
endorsenent. Is that -- is it accurate to say this
document reads -- it's signed by NovaStar Hone
Mortgage, Incorporated, A Virginia Corporation into
NovaSt ar Mortgage, Incorporated. And then it has
beneath it the JPMorgan Bank as trustee designation.
And it's got the trust information --

Correct.

-- beneath it. |Is that correct?

Yes.

Now fli pping back one page to the stanp that's on the
document. And it's pay to the order of JPMdorgan Chase
Bank as trustee. It's got an asterisk. And it's got
the entire name of the trust that's the plaintiff in
this action. Wuld that be accurate?

Yes.

And it says w thout recourse, by NovaStar Mortgage,

| ncor por at ed.
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1 | A Yes.
2 | Q I's that correct?
3 | A Yes.
4 1 Q Now goi ng forward, JPMorgan Chase Bank as trustee to
5 page four, which is the final allonge, the fina
6 endorsenent, into blank, is there a signature there
7 according to act on behalf of JPMorgan Chase Bank as
8 trustee?
9 [ A Yes.
10 | Q O the trust? Into blank?
11 | A Yes.
12 | Q Now, let's talk about endorsenments. Are -- you're
13 famliar that an endorsenent can go on any page of the
14 docunent ?
15 | am
16 | Q And when an allonge is signed, it serves the sane
17 pur pose?
18 | A It does, yes.
19 | Q And it's attached to the docunent?
20 | A Yes, it is.
21 | Q So essentially, these stanps or these allonges are
22 I ncorporated into the docunent as if they were stanped
23 on it just like the one there on page two?
24 | A That's the way | understand it, yes.
25 | Q And that's the sanme infornation?
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IAouise Plasse - Recross Examination by Mr. Mark Nunally

Q

BY MR NUNALLY:
Q

Yes.
So is it your testinony that based on these
endorsenents, the original note that you have there is
in the possession of the plaintiff in this action?
Yes.
MR. BURGESS. No further questions, Your Honor.
THE COURT: Al right. Thank you. Any re-cross?
MR, MARK NUNALLY: Yes. Yes, Your Honor.

RECROSS EXAM NATI ON

Exactly how woul d you know that the plaintiff is the
hol der of this particular note by way of what you've
seen in these allonges as well as that endorsenent?
Vel |, based on the endorsenment, and in and of itself,
that is an indicator that the plaintiff is in
possession of the docunents.

(kay. And that would be the endorsenent on which
page?

The final allonge that's typed out indicates the trust
and the trust information.

I ndicates the trust, trust information, and w thout
recourse, paid to the order of. And who are we paying
to the order of here?

Nobody. It's a blank endorsenent.

Ckay. And by bl ank endorsenent, what do you nean?
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1 | A | believe ny attorney alluded to the blank endorsenent
2 earlier show ng possession of the note.
3 THE COURT: Al right. Hold on. That's a |ega
4 question, and y'all can address that later. But,
5 you know, a blank endorsenent basically for a
6 note is like a 20 dollar bill. It neans whoever
7 has possession of it. So it doesn't have to be
8 signed -- for exanple, if | did a note and |
9 endorse it in blank, | could give it to M.
10 Gable. He could give it to her, who could give
11 It to you, who could give it -- you could give it
12 to everybody else. You don't have to wite a
13 nane init if it's blank.
14 MR, MARK NUNALLY: Ckay.
15 THE COURT: Al right. Does that --
16 MR, MARK NUNALLY: Thank you, Your Honor.
17 MR BURGESS:. Your Honor, you took the words right out
18 of ny mouth. | was witing and I was about to
19 make the objection based on calling for a | ega
20 concl usi on.
21 THE COURT: Well, | understand. But did that nake
22 sense? It's -- a blank endorsenent is basically
23 the same thing as cash.
24 MR, MARK NUNALLY: Ckay.
25 THE COURT: It's possession of it. For exanple, if you
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1 go to the -- if you go to whatever -- wherever

2 you like to get fast food, that's like -- | can't
3 decide what | want to ask. | want to use it as

4 an exanple. But let's say | go to Chick-Fil-A

5 | MR MARK NUNALLY: Yes, sir.

6 | THE COURT: And | give thema 20 dollar bill. They

7 don't say who gave you this bill

8 MR. MARK NUNALLY: Yes, Your Honor.

9 THE COURT: Prove who gave you this 20. Prove who gave
10 themthe 20. Prove who gave themthe 20.

11 Because cash is a bearer bond. Wen you do a

12 prom ssory note, which is a promse to pay, just
13 the sane thing on a |legal tender, cash, you don't
14 have to put a nanme init. |It's whoever has

15 possession. It's just |Iike a 20.

16 MR, MARK NUNALLY: Yes. Yes, Your Honor.

17 | THE COURT: So that -- and you're both free to argue --
18 argue that at the end, but that's what it is.

19 You don't have to put a nane and a bearer,
20 because it's just like a 20. You don't have to
21 when you gi ve sonebody a 20 dollar bill prove who
22 gave you the 20, who gave themthe 20, who gave
23 themthe 20. Sane thing with a note endorsed
24 like that. Does that nmake sense?
25 | MR MARK NUNALLY: It does. It does.
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1 THE COURT: Al right. Didthat -- because --

2 MR BURGESS: Yes, Your Honor.

3 THE COURT: Because that was a | egal question that was
4 being asked. Ckay. Al right.

5 MR MARK NUNALLY: | get -- that's why | was kind of

6 driving to the point of exactly how would it be
7 known by a bl ank endorsenent exactly who the

8 hol der in due course of the note is precisely.

9 THE COURT: And again, it's in -- it's because |'ve got
10 it in ny hand.

11 MR, MARK NUNALLY: Ckay.

12 THE COURT: Just like a 20 dollar bill

13 MR, MARK NUNALLY: Ckay.

14 THE COURT: Yeah.

15 | Q And ma'am are you testifying today that the plaintiff
16 does indeed have it in their hand?

17 A | am yes.

18 | Q Ckay. Thank you.

19 THE COURT: Al right. Gkay. Anything re-direct?
20 MR, BURCESS: No re-direct, Your Honor.
21 THE COURT: Ckay. Al right. You can step down then.
22 MR BURGESS. There's no further questions for --
23 THE COURT: No further questions. Wit a mnute. One
24 monent .
25 (O f the Record)
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1 THE COURT: M. Burgess?

2 MR. BURGESS:. Your Honor, pending the attorney's fees

3 I ssue, which | would reserve, | believe that

4 conclude's the plaintiff's case in chief unless

5 you' d like to take up attorney's fees at this

6 point. |t nmay be premature because you haven't -
7 -

8 | THE COURT: All right. W're going to just hold off on
9 that right now So you're resting? Subject to
10 the right to revisit the attorney's fees?

11 | MR BURCESS: Subject to submtting the affidavit of

12 attorney's fees. Yes, sir.

13 | THE COURT: Ckay. Al right. Thank you. Al right.
14 They' ve rested. Wich nmeans you can call your

15 W tness or you can be sworn, or if you don't

16 intend to call any witnesses or testify about the
17 facts and the notes and all that, we can hear

18 summaries of |egal argument.

19 MR. MARK NUNALLY: Your Honor, is it at that particular
20 poi nt where sunmaries of |egal argunent that |
21 woul d be able to present ny argunent by way of
22 Power Poi nt ?
23 | THE COURT: If you're trying to introduce docunents
24 into evidence that's not into evidence now, you
25 can't do it that way. You've got to do your case
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1 in chief, be sworn, and then introduce the
2 docunments. Now if the PowerPoint is just a
3 summary of -- if it's legal docunents, if it's
4 just case and statutes and stuff like that -- M.
5 Burgess, | don't think there's any reason why he
6 coul d not reference a PowerPoint and do an
7 argunent as long as it's referencing statues and
8 case law. He just can't put any evidence in
9 wi t hout objection. Do you --
10 | MR BURCESS:. | wouldn't have any objection in a
11 summati on for presenting a PowerPoint so | ong as
12 it didn't provide evidence that hasn't been
13 admtted --
14 | THE COURT: Right.
15 MR BURCESS. -- intrial. Practically, | don't know
16 how he's going to be able to do that unless he
17 gi ves access to the nonitors.
18 | THE COURT: All right. Gkay. Are you -- can you do
19 your -- you can read off your PowerPoint, right?
20 MR MARK NUNALLY: Yes, sir.
21 | THE COURT: | mean, you can naeke your argunment from
22 your PowerPoint there, it just wouldn't show up
23 her e?
24 MR MARK NUNALLY: Yes, sir.
25 | THE COURT: Okay. Al right. Howlong is the
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Power Poi nt ?

MR NUNALLY: The PowerPoint at the nonent is a short
41 sl i des.

THE COURT: All right.

MR BURCESS. And, Your Honor, | suspect this is going
to contain a |l ot of evidence that hasn't been
admtted rather than a summation. That's where |
woul d object. | haven't had a chance to review
t he Power Poi nt slides.

THE COURT: Al right. That's what | was going to say.
Here's what we're going to do. W're going to --
we're going to take a break. And we're going to
break for 30 mnutes or earlier. And what | want
you to do is show himyour PowerPoint. And then
If he says that's got evidence, you' ve got to get
sworn and you've got to get it in, and | can
object toit, we'll do that. If you say that's
fine, this is just summation, I'mfine with it.
But he's got a right to see the evidence before
It cones in.

MR. MARK NUNALLY: Yes, Your Honor.

THE COURT: Like they did. They showed it and you had
a copy of it and you could object toit. Al
right. So we're going to break right now -- yes,

sir?
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1 | VR MARK NUNALLY: We al so had our exhibits --

2 THE COURT: A book?

3 | MR MARK NUNALLY: And we thought that marking them

4 sinply nmeant putting a tab on them W were

5 Ignorant to the fact that it was nore than that.
6 | THE COURT: Well, you can -- again, if there's stuff

7 that's valid to get in, just because you marked
8 thema certain way, you can always say this is

9 now known as Defendant's Nunber 1 or Defendant's
10 Nunber 2. You can still seek to introduce them
11 MR. MARK NUNALLY: Yes, Your Honor. Ckay.

12 | THE COURT: All right. Because everybody can have

13 exhi bits, but not -- that doesn't necessarily

14 mean all exhibits are proper to cone into

15 evi dence.

16 MR. MARK NUNALLY: Yes, Your Honor.

17 | THE COURT: So you can certainly, if there are exhibits
18 that y'all can be sworn in to testify to to

19 validly testify and get into evidence, then they
20 can conme into evidence, and you just mark them
21 like they did, Defendant's 1, 2, 3, 4, 5, like
22 that, and it will be marked, and you can take
23 t hem out of your notebook and just hand themto
24 Madam Court Reporter, and they'd be part of the
25 record.
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MR, MARK NUNALLY: Ckay.
THE COURT: So does that nake sense how we'll do that?
MR MARK NUNALLY: Yes, sir.
THE COURT: And you'll just have to take themout and -
- do you have a notebook for hinf
MR, MARK NUNALLY: Yes.

THE

COURT: He's got -- okay. Then you can follow
along. So we're going to break and we'll cone
back at 20 till or earlier if you tell M. Gble,
but y'all take a look at it, and then just see if
It -- if it's just a summation argunent, a |egal
sunmation argunent or if there are things that
have to be -- foundations have to be laid and
have to be properly noved into evidence. Al
right. Everybody understand what we're doi ng?

MARK NUNALLY: Yes, Your Honor.

TI MOTHY NUNALLY: Are we able to, while we're
breaking, see if we can plug our HDM up to the
nmonitor if he says that it's okay so that

everybody can see?

THE COURT: | think the only way that's set upis if
y'all switch tables. | don't -- or if you think
-- I'mtrying to see. Yeah. | don't --
MR. BURGESS: | think that one goes one of the things.
THE COURT: Yeah. | don't know that -- the one that's
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al ways done is that -- is plugged in there. And
| don't -- | don't know how all that stuff works.
People cone in early and do that. The -- | nean,
t he person you want -- | nean, he's going to | ook

at it wth you.

MR MARK NUNALLY: Yes, sir.

THE COURT: Al right?

MR. MARK NUNALLY: Yes, Your Honor.

THE COURT: If y'"all want me to cone and sit in the
back of the table and | ook at your screen while
you're doing it, | can do that if you -- | nean,
we can do that where | can see it.

MR MARK NUNALLY: Yes, Your Honor. Ckay.

THE COURT: I'mgoing to give y'all, like | said, until
20 till. And y'all let -- M. Burgess, you | ook
at it, look at their PowerPoint that they're
getting ready to show. [|'Il be back, and we'l]l
deal wth it then. Ckay.

(O f the Record)

THE COURT: Al right. W are back on the record. In
talking with both parties, Defendants have a
Power Point that is approximately 40 plus sides.
Plaintiff's counsel's has reviewed and believes
there may be inperm ssible evidence init. So |

am going to nove to the rear of the court where
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THE

THE

THE

we can | ook at defendants' testinony where | can
see it and also Plaintiff's counsel can see it,
and we will go slide by slide. And renenber,
these slides, if they have evidence, have to cone
In as evidence pursuant to the South Carolina
Rul es of Evidence. So if -- for exanple, if --
If there's sonmething in it that says ny nei ghbor
said, and Plaintiff says, objection hearsay, and
that was correct that it was hearsay, then we'd
say, slide one doesn't come in because it's
hearsay. |It's not proper evidence. Al right?
And then we'll go to slide two. Al right?

MARK NUNALLY: Your Honor, if it's authenticated
evidence, is it allowed to go ahead and be
entered on the record?

COURT: Well, authenticate, that's what we're doing
ri ght now through your testinony. You're
aut henticating it.

MARK NUNALLY: Ckay.

COURT: That's how it gets authenticat ed.

MARK NUNALLY: Do you need ny seat?

COURT: No, no. I'mgoing to sit back here where |
can kind of look this way and that and not be
sitting next to either one of y'all at the table.

MARK NUNALLY: Ckay. Thank you, Your Honor.
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Mark Anthony Nunally - Narrative Direct Testimony (pro se)
THE COURT: Al right.

VHEREUPON:

MARK NUNALLY, being duly sworn and cauti oned
to speak the truth, the whole truth and nothing
but the truth, testifies as foll ows:

THE COURT: Al right. Is this Slide 1?

MR. MARK NUNALLY: This is indeed Slide 1

THE COURT: kay. State your name for the record.

MR MARK NUNALLY: Mark Ant hony Nunally.

THE COURT: Al right. And you have participated in
the preparation of this PowerPoint?

MR MARK NUNALLY: That is correct.

THE COURT: Al right. And you understand we're going
to go through it slide by slide that | can see it
and Plaintiff's counsel, M. Burgess can see it,
and we'll look at it, and you'll tell what is
bei ng introduced, and that you want to nove it
into evidence. And if it comes in properly,
we'll talk about it. If not, we'll nove on.

W' || say that doesn't come in as proper
evi dence.

MR MARK NUNALLY: Yes, Your Honor.

THE COURT: Al right. So Slide 1, tell me what Slide
11is.

MR. MARK NUNALLY: Slide 1. Plaintiff's pleaded
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cl aims each nust survive threshold foreclosure
evidence. On the left-hand side of the screen,
you' Il see a screenshot of Plaintiff's conplaint.
And on the |eft-hand side of the screen, you wll
see that Plaintiff's have asserted the foll ow ng
clainms in request for relief. First, declaratory
j udgenent, equitable lien, seeking to reformor
val i date a defective nortgage instrunent found on
pages of the conplaint, found on pages five
t hr ough ni ne.

MR. BURGESS:. Your Honor, | would object to this com ng

In as evidence. This appears to be

argunentative. It wouldn't be evidence, it
certainly -- this would be proper for a
summation. | don't know about the snipit from

the conplaint due to conpl eteness, but ny
obj ection is relevance and i nproper argunent.
THE COURT: Al right. Slide Nunmber 1 is what's on --
what has been fil ed.
MR MARK NUNALLY: It is indeed, Your Honor.
THE COURT: Al right. 1It's been filed, and so the --
It's page one of the conplaint.
MR, MARK NUNALLY: It is. Yes, sir.
THE COURT: Al right. Okay. And I'mgoing to allow

It in subject to these things. |1'mgoing to
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allow it in subject to the doctrine of

conpl eteness. Wi ch neans since you put in one,
he can put in two, three, four, five, six, seven
-- you have to put in the whole docunent.

MR, MARK NUNALLY: Yes, sir.

THE COURT: Al right. Now, |I'mnot going to -- here's
the thing. |If we had a jury right now, again,
remenber |'mthe judge and the jury.

MR MARK NUNALLY: Yes, sir.

THE COURT: If we had a jury over there right now I
woul d 1 ook over at the jury and say, okay, stuff
on the right side have been clocked, y'all can
take it. Stuff on the left side, you can't,
because that's |legal argunent. So | want you to
di sregard everything on the left -- on ny left,

t he summation, because that's argunent, but you
can | ook at what's clocked. So that's ny ruling.
What' s been cl ocked cones in, your argunent over
t here about what they've got to prove, that's
argunment. That doesn't come in as evidence.
Ckay?

MR, MARK NUNALLY: Yes, sir.

THE COURT: So that's Slide Nunber 1. Al right.

Jury, you understand that? Okay. Next slide.

Because renenber as | amjury, |I'mthe finder of
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fact and the | aw.

MARK NUNALLY: Yes, Your Honor.

COURT: Okay. Al right. Wat is Slide 2?
MARK NUNALLY: Slide 2 would be the Plaintiff's
South Carolina Rules of Gvil Procedure Rule

16(c), pre-trial brief.

COURT: Al right. That's in on the sanme doctrine
of conpleteness. | nean, |'ve been given that
docunent. It's been filed, it's of record.
That's --

BURGESS: And, Your Honor, there was one anmendnent
to that. There were sone typographical errors
and adding M. Boger's nane to the witness |ist.
It was inadvertently omtted.

COURT: Okay. |Is that the amended one, or

BURGESS: No, that's the original.

COURT: The original. Al right. | wll also
note for the record that under the doctrine of
conpl et eness, the anended one cones in too that
was filed, and they cone in the entirety. So
that's 2. Al right?

MARK NUNALLY:  Yes.

COURT: Pardon?
MARK NUNALLY: Yes.
COURT:  Yes.
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MARK NUNALLY: Slide 3, Plaintiff's objective
statement of facts and controversy from
Plaintiff's South Carolina Rules of G vil
Procedure, Rule 16(c) pre-trial brief, explaining
their objective statenent of facts and
controversy.

COURT: Al right. Hold on. Al right. Hold on.
Nunmber 3 is what they filed?

MARK NUNALLY: Yes, Your Honor.

COURT: Al right. That's already in it -- that's
al ready on the record.

BURGESS: That's a portion of both the original
and the anended pre-trial brief.

COURT: Ri ght.

BURGESS: This, again, just to preface. It's just
an argunent. [|I'mnot sure it's sonething --

COURT: Well, what I'msaying isis -- all -- for
exanpl e, you can nake -- | think you can nake an
argument of everything that's been introduced, or
if an attorney files it and it's given to the
court, sone things can cone in. That -- is that
yours or that's his?

MARK NUNALLY: That would be the plaintiff's, Your
Honor .

COURT: Okay. Al right. That's fine. That's
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fine, because that's already what he's given to
the court, has already been filed in the record,.
Ckay.

MARK NUNALLY:  Ckay.

COURT: Al right.

MARK NUNALLY: Here we have Plaintiffs intends to
establish the elements of his foreclosure action,
i ncluding but not imted to, and we go through
the four elenents that are listed in their brief.
Here you woul d see the note.

COURT: Al right, those are already in evidence.
That's the note. The nortgage.

MARK NUNALLY:  Mort gage.

COURT: The | oan nodification.

MARK NUNALLY: Loan nodification.

COURT: Al right. So the note is -- that's
Exhi bit what ?

BURCESS: Plaintiff's 4.

COURT: Gkay. Al right. So on Nunber -- so
you're on Nunber 4, right?

MARK NUNALLY: 4, yes, sir.

COURT: So on 4, we're going to put -- the note is
Exhi bit what ?

BURCESS: Plaintiff's Exhibit 4.

COURT: So 4, and the mddle one is the nortgage?
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|s that right?

BURCESS: Yes, sir.

NUNALLY: Yes, Your Honor.

BURGESS: Al right. Plaintiff's Exhibit 5.

COURT: Al right. Nunber 5, and the one to ny
right is the I oan nodification.

MARK NUNALLY:  Yes, Your Honor.

COURT: Wi ch would be 6.

BURCESS: | believe so. No. It is on that -- |
have a list. Loan nodification would be Exhibit
8.

COURT: 8. kay. So on Defendant's Slide Nunber
4, we'll note that the note is already in
evidence as Plaintiff's Exhibit -- not objected

to at all by the defendant. Nunber 4, Nunber 5,
and Nunber 8. So that's -- those docunents are

al ready in.
MARK NUNALLY:  Ckay.
COURT: Al right. Slide 5.

MARK NUNALLY: Slide 5. W now still have the
note, the nortgage, |oan nodification, first

assi gnnment nade, | ast assignnment nade.
COURT: Al right. The page five, the only thing
that's adding that is newis the tw assignnents,

whi ch are what previous nunber?
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MARK NUNALLY: 9 and 10.

COURT: Al right. So the only thing new in your
Slide 5 is nunber -- what has al ready been

I ntroduced is the two assignnents, Nunber 9 and
Nunmber 10.

MARK NUNALLY: Uh- huh.

COURT: Okay. Al right. Gkay. Al right.
MARK NUNALLY: Here we have the note, the
nortgage, the | oan nodification.

COURT: Al right. So nothing new.

MARK NUNALLY: No, Your Honor.

COURT: Nothing new on 6. Ckay. Al right.
MARK NUNALLY: Here, we have Plaintiff's

suppl emental affidavit of attorney's fees and

cost s.

COURT: Al right. W're going to disallow Nunber
7 as -- I'mnot disallowing it. It's not tinely
yet .

MARK NUNALLY:  Yes, Your Honor.

COURT: So we're not -- we're not going to take

t hat under consideration today because | have to
decide. They win, and then we have to decide if
you all want to cross-examne. |If he wins, it's
t he reasonabl eness of attorney fees. So there's

not -- we can't testify about that now.
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MARK NUNALLY:  Yes, Your Honor.

COURT: Okay. So not in, Number 7. [It's not
timely.

MARK NUNALLY: No, sir.

COURT: Al right. Nunber 8?

MARK NUNALLY:  Nunmber 8 would also |ist the note,
nort gage, and | oan nodification.

COURT: Al right. Nothing newon 8 Al right?

MARK NUNALLY: Ckay. On the next slide, we have
the first page of the note, and we al so have --
let's see, | think this is page two of the note.
Page two of two.

COURT: Al right. So the note would be -- that
woul d be Exhi bit Nunber 47

BURCESS: It would be. Yes, sir.

COURT: That would be Nunmber 4, and that's already
been in nultiple slides. So that's in. Nunber 4
Is already in evidence.

BURCGESS: Nunber 4 al ready has conpl et eness.

COURT: Right. That's right. The whole note with
all the endorsenents and all the different pages
li ke that. Ckay.

MARK NUNALLY: Yes, sir.

COURT: So the note.

BURGESS: And, Your Honor, | would object to the
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1 | eft side of the slide that, |ike Your Honor

2 I ndi cated before, the authorities.

3 | THE COURT: R ght. Right.

4 | MR BURCESS: As evidence.

5 | THE COURT: Right. Al I'"'mlooking at is the

6 docunents. [|I'mnot considering the left side or
7 the argunent, because that's not what we're doing
8 right now W' re just doing end evidence. Ckay.
9 MR. MARK NUNALLY: Slide Number 9.

10 | THE COURT: Yeah. Al right. So we're on to Nunber
11 10 next.

12 MR MARK NUNALLY: Here we have the first corrective
13 assi gnnment, pictured there. And next to that we
14 al so have page one of the conplaint. And |ast,
15 we have the filing detail of the trust fromthe
16 EDGAR website.

17 | THE COURT: Al right. Wit a mnute. Al right.

18 Now | want to know -- all right. Nunmber -- the
19 first thing, the corrective assignnent, that's
20 al ready into evidence.
21 MR. MARK NUNALLY: Yes, Yes Honor.
22 | THE COURT: The second thing is page one of --
23 | MR MARK NUNALLY: The conpl aint.
24 | THE COURT: O the conplaint.
25 MR, MARK NUNALLY: O the conplaint, yes.
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1 | THE COURT: That's in evidence. That's okay. Now

2 tell me what the third thing is.

3 | MR MARK NUNALLY: The third page is the filing detai
4 for the trust fromthe webpage of EDGAR

5 | THE COURT: Al right. M. Burgess?

6 MR BURCESS: Well, Your Honor, | -- authentication

7 woul d be the first objection. Nunber two, |

8 can't read the details of that, even getting up
9 cl ose to the docunent.

10 | MR MARK NUNALLY: Now I can pull it up and blow it up
11 I f need be.

12 THE COURT: Do you have a paper copy?

13 | MR MARK NUNALLY: | don't have a paper copy.

14 | THE COURT: | thought you had it in your notebook.

15 | MR MARK NUNALLY: No, Your Honor. W do not have

16 t hat one.

17 THE COURT: Ckay.

18 | MR MARK NUNALLY: | have it on a Wrd docunent that
19 IS on the sheet. That's where it can be seen a
20 bit better than what it is now.
21 | MR BURGESS. | nean, depending on what is being
22 submtted for the context, |'mnot sure what
23 ot her objections other than authentication would
24 be if he's just showng that the trust is out
25 there. | don't think that's a fact to di spute.
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MARK NUNALLY: Yeah, it's just show ng that the
trust was indeed filed and brought to |life back
in March of 2004. And this is the filing
i nformation.

BURGESS: As far as the fact, | think we'll
stipulate to the existence of the trust the
plaintiff plead in their conplaint.

COURT: Al right. So you're going to stipulate to
the -- all right. Tell nme what the dates are.

MARK NUNALLY: This woul d be 3/1/2004, the date
that the trust opened.

COURT: Al right. |Is that your understandi ng?

BURGESS: As far as the specific date that it

opened, I'mnot quite sure that it -- | guess |
should put it like this. | don't --

COURT: Al right. Here's what we're going to do.
BURGESS: | think I'lIl stipulate to that, that it
was in existence in 2004. It continues to exist
to date. | nean, | think we're getting into

cunul ative evidence, but --

COURT: Yeah, but that's okay, though. That's
what | awsuits are sonetines.

BURCESS: Yeah.

COURT: | know you're naking the technical
objection. Oay. Al right. So Slide Nunmber
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10. kay. Al three. And again, we're just

tal king about the exhibits. W're not talking
about the argunent on the left or the descriptive
phr ases.

MARK NUNALLY: Yes, sir.

COURT: Al right. GCkay? Al right.

MARK NUNALLY: Yes, sir.

COURT: We're on to Nunber 11.

MARK NUNALLY: Here we are with 11. W have
assi gnment -- corrective assignment one, again,
from7/28/ 23, and then the | ast assignnent nade
on 10/ 3.

COURT: Al right. So, again, we've got the two
assi gnnents, which are nunbers 9 and 10. |Is that
right?

BURGESS: Which line is this?

COURT: 11

BURGESS: This was 9 and 10.
COURT: Yes. So 11, again, the assignnents that
are already in evidence as 9 and 10. Again, none

of the argunent in the mddle of the page.

MR. BURCESS:. Yeah.
THE COURT: All right.
MR. MARK NUNALLY: Here, again, we have the | ast
assignment made in Cctober 3rd -- nmade on Cctober
Garber Reporting
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3rd, 2023, as well as another snapshot of the
filing detail for the trust.

COURT: Is that the sanme one or a different one?

MARK NUNALLY: This is the sane.

COURT: kay, SO --

MARK NUNALLY: Because there's only one.

COURT: Al right. So that's the document we were
previously tal ki ng about.

MARK NUNALLY: Indeed. Yes, sir.

COURT: That he stipulated to.

MARK NUNALLY: That's correct.

COURT: Al right. So we've got one -- on Nunber
12, which is y'all's Slide 12, we've got Exhibit
Nunmber 10, that's already in evidence, and we've
got the right side of it, which was stipul ated
to, for just the date of the trust. Al right?
s that right?

BURGESS: The exi stence of the trust, yes.

COURT: The trust and the date. GCkay. Al right.
So we should be on to Number 13? |Is that what
you got ?

MARK NUNALLY:  Nunber 13.

COURT: Al right. Nunber 13, nunber -- Slide
Nunmber 13.

MARK NUNALLY: Ckay. Again, here we have the
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not e.

COURT: Note and the nortgage.

MARK NUNALLY: First page and first page of the
mor t gage.

COURT: Al right.

BURGESS: It's 4 and 5.

COURT: Yeah, it's 4 and 5. Al right. W can
move on to 14.

MARK NUNALLY: Here we have a snapshot of the
endor senent | ocated on page 2 of the note.

BURCESS: That's 14, and that's Plaintiff's 4.

COURT: Al right. GCkay. Again, what's there,
not your argunent on the left side. GCkay. Al
right.

MARK NUNALLY: Here we have paragraph 7 from
Plaintiff's conplaint, along wth a snapshot of
t he acknowl edgnent nmade on the nortgage.

BURGESS:. Again, that's part of the conplaint. As

long as it's conpl eteness --

COURT: Ri ght.
BURGESS: -- it's five
COURT: Right. Those two --

BURGESS: Plaintiff's 5.
COURT: Yeah, those two cone in, again, subject to

t he doctrine of conpleteness, neaning you coul d
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1 finish it and end it because you're taking out

2 little parts of it. Al right.

3 THE COURT REPORTER |Is that 157

4 | THE COURT: Yes, ma' am

5 THE COURT REPORTER:  Ckay.

6 | THE COURT: So we're on nunber 16 now.

7 MR MARK NUNALLY: 16. 16, again, we have anot her

8 snapshot of paragraph 7 and anot her snapshot of
9 t he acknow edgnent.

10 | THE COURT: (kay. Sane thing for nunber 16. Al

11 right? 17 is the --

12 MR. MARK NUNALLY: 17 is the nortgage first page, as
13 wel | as the acknow edgnent page on the nortgage.
14 | THE COURT: Al right. So nortgage is already in.

15 That was 4 or 57

16 MR. BURGESS: 5.

17 | THE COURT: 5, nunber 5. That's two pages of a

18 mul ti-page nortgage?

19 MR, MARK NUNALLY: Yes.
20 | THE COURT: Ckay. Al right. Again, the docunent's
21 not the argunent on the left side.
22 MR MARK NUNALLY: Ckay. And it's the sane thing here.
23 | THE COURT: Al right. So we're on Number 18?
24 MR, MARK NUNALLY: 18.
25 THE COURT: Al right. Nunber 18, sane, nortgage.
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Al right?

MARK NUNALLY: Here we have the conplaint, as well
as the supplenental affidavit of attorney's fees.

COURT: Al right. The conplaint's already in
because the conplaint's in, but the attorney
fees, we're delaying that until later.

MARK NUNALLY: Ckay.

COURT: Al right. 207

MARK NUNALLY: 20. Here we have plaintiff's brief
agai n.

COURT: Okay. Al right.

MARK NUNALLY: Nunber 16 is the brief.

COURT: Al right. Again, subject to
conpl et eness. 21.

MARK NUNALLY: Affidavit for the suppl enental
affidavit of attorney's fees and costs.

COURT: Al right. Same thing with attorney fees.
That issue wll cone up.

MARK NUNALLY: Ckay. Here we have specific parts
that cone fromPlaintiff's brief, and these parts
are here because of what was stated in the brief
by way of their sequence.

COURT: Al right, hold on. This is nunber 217

MARK NUNALLY: 22.

COURT: Wat was 21? 21 was the attorney fee.
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1 Ri ght ?

2 MR, MARK NUNALLY:  Yes.

3 | THE COURT: Okay, I'msorry. You're right. 22 is the
4 sequencing. Al right. Wat I'mgoing to do is
5 -- that's very -- that's very confusing the way
6 you've got it because it's part of it and it's

7 argui ng about three different things. Al three
8 of those things are in the record.

9 MR. MARK NUNALLY: Yes, Your Honor.

10 | THE COURT: So I"'mnot going to allow that into

11 evi dence as an exhi bit because it's confusion.
12 MR. MARK NUNALLY: Yes. Ckay.

13 | THE COURT: It would be really confusing to a jury is
14 what that neans.

15 MR. MARK NUNALLY: Yes, Your Honor.

16 | THE COURT: But obviously, they're already in the

17 record, and you can nake your argunent about it,
18 but that's not comng in as an exhibit. So

19 Nunber 22 is not comng in because it's
20 confusing. That doesn't nean you can't nake an
21 argunent because this stuff's already in record.
22 | MR MARK NUNALLY: Ckay.
23 | THE COURT: Al right?
24 MR MARK NUNALLY: Thank you, Your Honor.
25 | THE COURT: Again, think about showing this to a jury
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1 and them goi ng back there and maki ng sure they
2 were able to understand what it cane in for. It
3 coul d be confusi ng.
4 | MR MARK NUNALLY: Ckay.
5 | THE COURT: Al right, so we're on Nunber 23?
6 MR, MARK NUNALLY: 23.
7 | THE COURT: Al right. Nunber 23.
8 MR. MARK NUNALLY: A statenent nmade in regards to what
9 the --
10 | THE COURT: Al right. That's just -- that's not it.
11 Al'l right. That's law, and that's not in.
12 MR. MARK NUNALLY: Ckay.
13 | THE COURT: Al right. W're on 24. 24 is the note
14 and nortgage, first page.
15 MR. MARK NUNALLY: Note, nortgage, and j ust
16 information in regards to the threshold issue.
17 | THE COURT: Al right, so the only thing, again, those
18 -- those two are already in.
19 MR, MARK NUNALLY: Ckay.
20 | THE COURT: So that's sonething that's already in.
21 | MR MARK NUNALLY: Again, we have paragraph 7 as well
22 as acknow edgnment made on the note -- |I'msorry,
23 on the nortgage.
24 | THE COURT. Yeah, those docs are already in. Sane
25 thing for conpl eteness.
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BURCESS: And that's 257

MARK NUNALLY: 25.

COURT: That's 25.

BURGESS: |Is the nortgage?

MARK NUNALLY: Paragraph 7 fromthe conpl aint.

BURGESS: Oh, okay. And then part of the
nortgage. | thought that was one docunent.

COURT: There's two things. Al right, we're 26?

MARK NUNALLY: 26, yes.

COURT: Well, | nmean, we're now --

MARK NUNALLY: Slide 26.

COURT: Yeah, we're now on 26. Right?

MARK NUNALLY:  Yes.

COURT: Ckay. Al right, that's what | got. Good.
All right. Now 26 is --

MARK NUNALLY: The sane.

COURT: Sane thing. That's already in, so that's
not in.

MARK NUNALLY: 27 al so, the sane.

COURT: Al right. 27 again, that's already in.
On the left, that's clearly argunent. So that
stuff's already in on the right, but that doesn't
come in as evidence.

MARK NUNALLY: Ckay. Sane again.

COURT: Al right. Then sane thing for 28.
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