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STATE OF SOUTH CAROLINA
)
) COURT OF COMMON PLEAS 


COUNTY OF LEXINGTON ) C/A #: 2024-CP-32-01094


The Bank of New York Mellon, f/k/a )
The Bank of New York as successor )
in interest to JPMorgan Chase Bank, )
N.A. as Trustee for NovaStar )
Mortgage Funding Trust, Series )
2004-1, NovaStar Home Equity Loan )
Asset-Backed Certificates, Series )
2004-1, )


)
Plaintiff, )


)
v. )


)
Timothy Allen Nunally, as Personal )
Representative for the Estate of )
Carl Alvin Nunally, Sr., deceases; )
Timothy Allen Nunally, as Trustee )
for the CAN Irrevocable Trust; )
Carl Alvin Nunally, Jr.; Mark )
Anthony Nunally; Timothy Allen )
Nunally, )


)
Defendants. )


__________________________________ )


HEARING


********


Tuesday, January 28, 2025
9:24 a.m. - 10:08 a.m.


The Hearing was heard before The Honorable


Judge James O. Spence, at Lexington County Judicial


Center, 205 East Main Street, Lexington, South


Carolina, on the 28th day of January, 2025 before


Nadine A. Garrett, Court Reporter and Notary Public


in and for the State of South Carolina.
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APPEARANCES


Chad W. Burgess, Esquire
Brock & Scott, PLLC
3800 Fernandina Road, Suite 110
Columbia, South Carolina 29210
Attorney for the Plaintiffs


Mark Anthony Nunally, Pro Se
5681 Grande River Road
Atlanta, Georgia 30349
Defendant


Timothy Allen Nunally, Pro Se
449 Persian Court
Snellville, Georgia 30039
Defendant
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THE BANK OF NY V NUNALLY 3


CALL TO ORDER:


THE COURT:  This is The Bank of New York Mellon


versus Timothy Nunally, et al, 2024-CP-32-1094. 


Mr. Burgess is here for Plaintiff.  We have Mr.


Tim Nunally and Mr. Mark Nunally?


MARK NUNALLY:  Yes, sir.


THE COURT:  Okay.  Thank you.  All right.  Here's


what we're here for.  The Defendants have filed


two different motions.  So, what we're going to


do is we'll start with the first motion.  And


I want y'all to tell me what you're arguing,


and then I'll hear from the other side, and


we'll go back and forth.  And then we'll do the


second motion.


Now, remember that we're here with a court


reporter.  So, everybody will have an


opportunity to speak.  So say what you say,


please don't interrupt me, or don't interrupt


the other side.  Now, saying that, I may very


well interrupt the other side or you, one -- if


I ask a question and I understand it, I may


say, okay, I got it, move on.  So like that. 


But just make sure that go back and forth, back


and forth.  Afterwards I will either say, this


is what I think we'll do, or I'll ask for
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proposed submitted orders.


Make sure you guys get a copy of Madam


Court Reporter's contact information. 


Lexington County does not have a court


reporter.  It has been policy since the first


Master.  Y'all can't see him because he's on


the wall up over there.  He and the second


Master are up there frowning at me because I


feel better that way.  Because that's the way


they used to look at me when I was sitting


where y'all were sitting.  I just feel


comfortable still looking at them frown.  But


we've never had a court reporter.  So, policy


is, is the moving party has to pay for the


court reporter.  If the non-moving party wants


to get a copy of the transcript, they got to


pay for it too.  So that's just the policy.  So


just please remember that for the future.


Okay.  So when -- if you -- when you stand


up to do the motion, or if you -- you know, you


kind of -- when you talk, you need to say Mark


or Tim, so Madam Court Reporter can tell who it


is.  All right.


So let's do the -- which motion would you


like to argue first?
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MARK NUNALLY:  Like to argue the affidavit in


support of the motion.


THE COURT:  All right.  You need to do the motion


first.


MARK NUNALLY:  Okay.  I'm sorry.  I'm sorry.  The


Motion for Judicial Notice.  I'm sorry, sir.


THE COURT:  Okay.  All right.  So what's on screen


is the Motion for Judicial Notice of Will and


Common Law Resident Trust.  Is that what you're


referring to?


MARK NUNALLY:  Yes, sir.


THE COURT:  Okay.  All right.  If you will identify


yourself.  And it's customary to stand and


address the Court.


MOTION BY MARK NUNALLY:


MARK NUNALLY:  Yes, sir.  My name is Mark Anthony


Nunally.  And I am here to discuss the facts


that surround why we would, as Defendants, like


The Court to take judicial notice of the fact


that there is a will that is a will with poor


overprovision, I might add, that also speaks to


and of a Trust.  This Trust is a irrevocable


trust, which has a corpus.  And that corpus


contains land that is the real estate of the


decedent, Carl Alvin Nunally, Sr.


CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201


(803) 252-3445 / contact@creelreporting.com


R. 703







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


THE BANK OF NY V NUNALLY 6


THE COURT:  All right.  Let me ask you a question. 


Is that y'all's ...


MARK NUNALLY:  This is our dad, yes, sir.


THE COURT:  Your father?


MARK NUNALLY:  Yes, sir.


THE COURT:  That's what I thought.


MARK NUNALLY:  Yes, sir.


And so, in that regard, we have been


contacted in regards to a duty by way of JP


Morgan and Chase Bank as a result of them being


the Trustee for the NovaStar series


asset-backed certificate 2004-1, I think it is.


THE COURT:  You can say, if you want to, just


Plaintiff.


MARK NUNALLY:  Plaintiff.


THE COURT:  It will incorporate all the filings that


say that.


MARK NUNALLY:  For the Plaintiff, yes, sir.


THE COURT:  Yes, sir.


MARK NUNALLY:  And we are not exactly sure why we


have been contacted, being that we have no


duty, we have breeched no duty, and we have no


evidence of there being any kind of duty to be


performed.


We have provided a copy of a wet-ink
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signature mortgage, deed of trust that has been


shown to have been satisfied by said borrowers


of the Plaintiff.  So we haven't even received


any type of evidence to understand exactly what


is it that they are attempting to state,


especially when, once again, this particular


real estate is in Trust.


THE COURT:  Okay.  All right.  Let's stop there. 


That's a good breaking point.  You can have a


seat.  I'm going to ask Mr. Burgess to respond


to the underlying -- who the Plaintiff is and


why they filed this lawsuit and the allegations


that it has been -- the mortgage has been


satisfied.


RESPONSE BY MR. BURGESS:


MR. BURGESS:  Thank you, your Honor.  May it please


the Court.  Chad Burgess here on behalf of the


Plaintiff.


Your Honor, this is a mortgage foreclosure


action of property located here in Lexington


County.  Your Honor, the Plaintiff is asserting


in this case that they are the owner and holder


of a note and mortgage that was entered into


by -- I believe the name -- I want to make sure


I have this exactly correct.  Carl A.
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Nunally -- it's Senior.  Let me be sure.  I


believe it is -- that Mr. Nunally would be a


Senior.  And that note and mortgage were


entered into back on January 30th, 2004. 


Principal balance was $121,500.


Y o u r  H o n o r ,  s u b s e q u e n t l y  o r


contemporaneously with the mortgage, the -- or


with note, Carl A. Nunally and Frankie L.


Nunally signed a mortgage that was recorded


here in Lexington County covering the property


located at 1759 Willow Creek Drive in Columbia,


South Carolina 29212.  Again, located here in


Lexington County.  That mortgage is of record,


filed -- recorded here in Lexington County,


February 28th, 2004, in book 9041 at page four.


Your Honor, related directly to that


motion, I don't think we take issue with the


fact that Mr. Nunally, during his life, may


have set up a trust or had a will.  It was a


little unclear from the actual motion what the


Defendants in this case filed, what they were


asking the Court to take judicial notice of. 


Again, we don't take issue with publically


recorded documents that Mr. Nunally made in his


life.  We've asserted in the Complaint that the
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note and mortgage, in this instance, take


precedent over any subsequent conveyances into


a trust or any wills.  Obviously, if you will,


the property during life, it would be subject


to the note and mortgage, which, in this case,


hasn't been paid.


THE COURT:  Let's stop right there.  And you can


have a seat.  Because I want to make sure I


understand what has been argued and your


response and what my understanding is.


All right.  The first thing is -- and I'm


going to work backwards in what he said.  All


right.  What he said at the end, is they're


alleging that the mortgage was made in two


thousand -- dated January 30th, 2004, and then


it was recorded right after that.  If there was


a trust that was created and it was recorded


and put on notice, if it was done after that,


then it creates rights among the trust and the


trustees, but it doesn't skip the mortgage. 


You can't make a mortgage, you can't borrow


money from a bank and then later say, now I'm


putting my money in a trust, I don't have to


pay it back.  And it's just like earlier today,


before y'all came in, there was an estate.  And
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we said, you still -- the mortgage follows the


property.  You don't have to pay it, you're not


responsible to pay it, but the mortgage follows


the property, and they still can foreclose on


it, as long as the debt was made -- the note


and mortgage was made prior to the trust was


recorded.  Because all the bank can do when


they make a mortgage, is go search public


record, see what's on record.  So, that's a


well-established point of law.  I don't think


they're arguing that you have a trust.


We are going to -- there are two issues


that we are going to raise -- discuss now about


that.  One is, what I also heard them say is


they have a wet-ink satisfied, I guess, note


and mortgage.  And assume it's of this -- is it


this mortgage that's in 2004?


MARK NUNALLY:  It is actually a mortgage note that


is before that, Judge, that is here.  And I did


attach that.  We did attach that in the


affidavit, copy thereof.  May I approach?


THE COURT:  All right.  If both of y'all will come


up.


Okay.  Here's kind of what I want to


explain to you what you've got.  You've got a
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satisfaction and it's on the same property, but


it's an earlier note and mortgage.  And if you


see, this was done -- this was -- this mortgage


was recorded in 1999.


MARK NUNALLY:  Yes, sir.


THE COURT:  That's not this mortgage.  This mortgage


was done after that.  I don't know if this was


a -- this was done in 2004.  So, while this is


satisfied properly of record, the issue that


they're foreclosing on is 2004.


MARK NUNALLY:  Okay.


THE COURT:  Does that make sense?


MARK NUNALLY:  It does.  We just haven't received


any evidence ---


THE COURT:  Well, I understand.  And that's the


thing.  And this is how to check this.  Because


all this is public record.  So, if you look


right here, this tells when it was originally


filed.  It was originally filed March 12th,


1999.  And it was in book 5145100.


MARK NUNALLY:  Yes, sir.


THE COURT:  So the one there that they are doing,


foreclosing on, is January 30th, 2004.  And


it's a different mortgage book and page.  So


this one is -- this one's satisfied.  Don't
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throw this away.  So still keep this.  It's the


same property.  So that's that issue.  So does


that make sense?


MARK NUNALLY:  Yes, sir.


THE COURT:  Okay.  So you have a seat.  And I want


to address another issue before -- because


we're just at the motion stage.  I want to make


sure everybody understands how we move forward.


We're going to continue going through the


motion, but I want to bring up an issue.  We're


in Circuit Court right now.  In Circuit Court,


people can represent themselves individually


legally.  But you can't represent any kind of


entity that is not you individually.  So you


can't file pleadings, you can't make legal


arguments for entities that are not you.  And


that normally includes trusts.  So I think our


bailiff, Mr. Collins, indicated he had given


you the checklist, the sheet.


MARK NUNALLY:  Yes, sir.


THE COURT:  Okay.  In there, I think, there is a way


about contacting attorneys to further explain


and give you advice as the case moves forward. 


We're going to finish the argument, but we're


at a point where it's pertinent to make this
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information known to you.


MARK NUNALLY:  Yes, sir.


THE COURT:  There's four ways to get an attorney. 


It's the attorney that you know that maybe did


the closing.  Second is, is if you contact


South Carolina Legal Services and you qualify


with that, they may be able to provide you with


a free attorney.  And they do foreclosure


defense work all the time.  All right.  So


that's them.  Third way is Lexington County Bar


Association.  If you Google them, get their


phone number, they have a real estate


subsection.  Tell them we're in a foreclosure,


need your foreclosure folks, you got to hire --


contact them and hire them.


MARK NUNALLY:  Yes, sir.


THE COURT:  The next way is, there's two ways on the


fourth thing.  If you contact South Carolina


Bar, you can do one of two things.  One is, is


you can -- I think it's $50 or -- it's


something.  It's some amount of money that you


can say, I want to talk to a lawyer for like a


half an hour and on what topic.  And then you


actually talk with somebody live and just tell


them and decide if you want to hire them or
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what you need to do, but you can talk to a


lawyer for a discrete amount of time for a set


fee.


The other thing that you can do with South


Carolina Bar is its lawyer referral.  And the


last time I saw this work, and it's been years


ago, but I assume it's the same, is you go on


to the subsection and you type in your name,


and then a drop-down box comes down and it


says, what county do you live in?  And then


when you say county, it then says, what kind of


dispute is it?  And then you click, you know,


for multiple choice what it is.  And then


eventually it spits out all the lawyers in the


State of South Carolina that do foreclosure


work in Lexington.  So, the Lexington County


bar is the local group.  The South Carolina bar


is the statewide group.  All right.  So you


want to talk to them to ensure, as the case


moves forward, that you've got counsel and it's


not going to be a situation where you're not


able to present evidence or make legal


arguments on behalf of a trust, if that becomes


an issue.  All right.  Does that make sense?


MARK NUNALLY:  Yes, sir.
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THE COURT:  Okay.  So now we're at the point where


we're on this motion.  And I think this motion


was we're in a trust, we had a wet-ink -- we


thought we had a statistician.  So are there


any other issues with that first filing, about


the trust document?


REPLY BY MARK NUNALLY:


MARK NUNALLY:  Just the -- once again, Judge, the


fact that, A, we have not, like what we've just


shown you, seen a wet sink -- a wet-ink


signature document stating that there is, once


again, a security deed of trust that has been


provided, first and foremost, by NovaStar that


was then picked up by J.P. Morgan and Chase. 


We have no evidence of that.  And so the best


evidence rule is what we are stating we are,


you know, wanting to see that behind.


THE COURT:  All right.  And you have an absolute


right to do that, and we're going to tell you


how we do that.  What we do is, is in a


contested case, we do a scheduling order.  I'm


going to put it up on the screen in a minute. 


And what will happen is, is our office will


contact both of y'all and say, we need dates


for these -- for these events.  And what the
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scheduling order says is, is under the rules,


I have a right to make them show me what


they've got.  So it says, written discovery,


which means file your interrogatories, file


your request for production by this date.  And


they can do the same thing.


Second is, is after that, is a motion


filing date.  It says file your motions.  If


they don't give you stuff, file a motion to


produce.  If they don't follow that, do a


motion.  All that stuff.  And then there's a


motion hearing date in which all the motions


filed have to be argued.  If you show up and


you don't argue a motion, it's deemed to be


abandoned.  That's in language.


And then there's a trial date.  When


there's a trial date, it's a multi-page


document, but they absolutely have to do it. 


Now, notwithstanding that, if you want to see


the wet ink, obviously nobody is going to mail


a wet ink in litigation to somebody.  So, if


you want to see a wet ink document, what we


normally do is we'll arrange for a time for


y'all to come up here and come in the court


room and look at it.  And then if you're
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unsatisfied with it, we can make a copy of it


and then explain who has a burden to go get a


handwriting expert.  So, you've got a right to


request that, but they're not going to mail you


the wet ink.


The reason they mailed you the wet ink in


this situation is because it's satisfied, and


they have a statutory duty to mail it to you,


so you can go record it, make sure it's taken


off record.  But during litigation, each side


does not give the other side the original


documents.  But you can come up here, review it


under court supervision, get a copy of it, and


then go get your expert if you want to


challenge the signature.


Does that make sense?


MARK NUNALLY:  It does.  Because we weren't able to


find any information on it.  And we even went


on the MERS with the MERS ID number.  We


weren't able to find anything significant in


regards to that.


THE COURT:  I understand.  These are all valid


questions, and they've got to produce responses


to it.


MARK NUNALLY:  Yes, sir.
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THE COURT:  Okay.  So that's the first -- I think --


does that conclude the matters in the first


motion, those matters?


MARK NUNALLY:  Yes.  If I'm understanding, Judge --


thank you for your time.  If I'm understanding,


we're going to move forward with discovery.  Is


this correct?


THE COURT:  Well, first of all, I've got to hear


your second motion.  That second motion, I've


got to hear that because that might impact what


we do.  So I need to hear -- but the first one,


I believe, is -- that's concluded, about the


wet ink and your ability to get documents.


MARK NUNALLY:  Yes, sir.  The ability to get the


documents because -- now, we also have in -- in


the case of the real estate and the trust in


regards to trustee and beneficiary having to


accept the warrantee deed for that of the trust


to be correct and efficient, we did that.  And


when we did so, as we expressed in our


affidavit, we did that in fee simple.  And so


from our understanding in South Carolina


property law, that allowed the ownership to be


correctly transferred to the trust.  And we


just wanted to make sure that that was also
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something that was dually noted as a result of


it being included in the affidavit.


THE COURT:  Okay.  Well here's what normally would


happened then:  And I want to explain


substantive law and procedural law.


MARK NUNALLY:  Yes, sir.


THE COURT:  When you either -- and when somebody


dies and title passes, it either goes by deed


of distribution -- to an individual by deed of


distribution and that gives it to them fee


simple, or it passes whatever the person


passed.  It can only pass what the person


passed.  Or, if afterwards you set up a trust


and want to deed it into a trust, you can to


that pursuant to trust law.


So as long as it's been done correctly and


it's got the language and you had fee simple to


pass and now you want to put it in a trust, you


can do that, according to South Carolina.  But


there's always the caveat, subject to matters


of public record.  So, if there's a mortgage or


there's a judgment lien that attached prior in


time to you doing that, you take it, but you


take it subject to the mortgage, subject to the


judgment, subject to the easement, subject to
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the HOA restrictions, you take it subject to


everything on record, you don't get -- when you


put it in a trust, doesn't wipe away the --


everything that's on public record.


Now, what it does do is it -- when you do


that, you're not responsible for the debt,


meaning they can't get a deficiency judgment


against you.  If an individual has a mortgage


foreclosure, and they owe $200,000 and it only


sells for 100, the bank can get the land and


$100,000 judgment against the person who signed


it, because the bank has a right to be whole.


If you inherit it, the bank can only get


the dirt.  They can't say, and I get $100,000


judgment against you and all your assets to be


collected against, because you didn't sign the


note an mortgage.


Does that kind of make sense?


MARK NUNALLY:  Yes, sir.


THE COURT:  So a trust doesn't wipe away everything


that's prior to on public record.  And that's


why you really need to talk with an attorney to


understand all of that.  Not just the trial


scheduling stuff we're going to look at and how


that works and how you have to do that right. 
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But also trust law, so you can evaluate what's


in your best interest to do to make your


options.  Does that make sense?


MARK NUNALLY:  Yes, sir.


THE COURT:  Okay.  All right.  So, we could move on


into the next motion, the second motion.


MOTION BY MARK NUNALLY:


MARK NUNALLY:  Yes, sir.  Yes, sir.  We can move


into that second motion, because I think that


you pretty much answered the questions in


regards to them having to come up with more


answers in regards to their evidence and ---


THE COURT:  And after we do the second motion, we're


going to address the trial scheduling order,


unless something comes up where --


theoretically we're going to move on.  But I


need to hear the second motion.  And the second


motion is and y'all know that -- I think this


is your motion to dismiss for lack of personal


jurisdiction.  You see what's on the screen,


right?


MARK NUNALLY:  Yes, sir.


THE COURT:  Okay.  Everything is on -- has been --


South Carolina has been electronic filing thing


for civil court since prior to 2017.  Lexington
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County came on in 2017.  So everything you see


right here -- and I'll pull back up your case. 


Everything's online.  So you can see everything


they filed.  They can see everything you filed. 


Anybody in the public can go pull it up.  So


any time you went to reference what has been


filed, it's all online.  You go to the County


website, you go to the judicial click, and then


it directs you, type your case number in.  It's


fairly easy to do it once you've done it a


couple of times.  If there's a problem doing


it, you just call the clerk of court and say,


tell me how to navigate this.  But it's fairly


routine-based search terms and things like


that.


So, the second motion is to dismiss for


personal jurisdiction.  All right.  The motion


was kind of sparse, so tell me -- it just says


lacks jurisdiction.


MARK NUNALLY:  Your Honor, I think that what we did


in regards to that particular motion is we


filed that before actually knowing exactly what


the rules were here in regards to jurisdiction


by way of personal jurisdiction, especially


involving the fact that, even though we are
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non-residents, this is a matter that involves


the trust.  And so, from our understanding,


that is what gives The Court personal


jurisdiction over the Defendants in this


matter.


THE COURT:  All right.  Well, there's actually two


kind of things that come in.  One is, is


there's broad general statute that says, if we


can't find you to personally serve you, we can


do an affidavit of publication.  And I think


the clerk -- that happened is the clerk signed


an order and it was published.  There's also


another statute that says this:  If the dirt's


in the county and you can't find the person


that owns it, you can serve by publication. 


Because you've got -- I mean, people just can't


own county and then leave and not say, I don't


know that you can't -- I don't have to pay


taxes or I don't -- like that.  So, as I


understand, are you -- I'm not asking are you


withdrawing it, but do you understand how they


had jurisdiction?


MARK NUNALLY:  Yes, sir.


THE COURT:  Okay.  All right.  So we'll just -- so


what I would do, then, is I'm going to ask
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Mr. Burgess, by next Friday, which is -- that


would be February 7th, to send The Court and to


y'all two, because we've got both e-mails on


it, a proposed word order that basically


summarizes what we've done on these two motion


hearings.  All right.  And then basically say,


jurisdiction one, not really contested.  I


understand they have jurisdiction, acknowledge


jurisdiction.  And then the first one we'll


talk about the wet ink, which mortgage is being


discovered, and then the fact that a trial


scheduling order is being filed to produce


documents.  Something generic like that.  And


they'll send it to me, and they'll send it to


you.  And then if there's something you don't


understand, immediately respond back, because I


normally give three days to respond.


MARK NUNALLY:  Yes, sir.  And is your e-mail address


on that, sir?


THE COURT:  When he sends it to me, he's going to


copy.  That's a good question.  So what should


we -- what we do now is reply all.  So no new


e-mail chains, just reply all.  Because if you


get something from the court, we would have


sent it to him and you.  So just hit reply all.
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MARK NUNALLY:  Reply all, okay.


THE COURT:  All right.  Okay.  Everybody's set on


that procedures?


MARK NUNALLY:  Yes.


THE COURT:  Okay.  Now, he will also put Madam Court


Reporter's contact information at the bottom of


the order.  So make certain, if you go get an


attorney and the attorney wants to read what


happened, the attorney can contact Madam Court


Reporter, they've got to pay for the court


reporter.  But they can contact them and get it


if they want to read it and see what was


actually said.


MARK NUNALLY:  Yes, sir.


THE COURT:  All right.  Now we're going to shift


over to like a standard schedule order.  Okay. 


And I believe this is on our website.  It may


have been tinkered with a little bit, but this


is the basic format which you'll get.


RESPONSE BY MR. BURGESS:


MR. BURGESS:  Your Honor, just one -- just point of


clarification, I guess.  Because their motion


was a motion to dismiss, there hasn't been any


formal answer to the complaint from either Mark


Nunally or Timothy Nunally, individually or --
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he's got two capacities in this case.  He's the


personal representative of Carl Allen Nunally,


Sr.  He's also the trustee for the trust that's


named and outlined in the Complaint.  Because


we haven't received answers from those parties


yet, formal answers, because of the pending


motion to dismiss, I think the answer period is


still open.  I'm not sure that that's covered


in the scheduling order just yet.


THE COURT:  Thank you for bringing that to The


Court's attention.  And we're going to talk


about where that would go, because you're going


to actually add -- we're going to renumber


things.  We're going to -- instead of one, two,


three, four, we're going to have like one


through five.  So if you look at the trial


schedule order, this is basically what we'll


send out.  You've got your case caption, order


of reference, type of case, and it'll be


mortgage foreclosure.  And then it'll have


Plaintiff's names and Defendants.  The conflict


notice is, this is who I work for as an


attorney for 20 years right across the street


that way, what my name is, my mom.  What this


says is, if you think we're related or if you
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think any of the witnesses are related or if


there's any kind of conflict notice, you need


to make that known in writing early, because


you don't want to get down the line and find


out you've got a witness who I've worked with


or drafted documents or stuff like that.  So


make sure that your attorney that you will


hopefully get obviously will see this.


Next thing is, is the self-represented --


SRL or pro se.  People call it the same thing. 


Again, that's some information for pro se.  It


basically says, bound by the same rules,


civility, evidence, ethics all of that.  There


are a bunch of things you can look at on the


South Carolina judicial website that have the


number of written documents that will talk


about pro se things.  They have -- even have


maybe a couple of videos about that.  And that


lists that information.


So the scheduling order normally says


this.  This is one where -- it would not say


this, because the last one obviously we did,


this is a new partition act on this board. 


That's not what this is.  So what's going to


happen is, is, Mr. Burgess, you're going to
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remind Joy Davidson that we're going to


actually have a one through seven instead of


one through six.  So, what number one is going


to be is the -- it'll say something like Court


has denied motions to dismiss and otherwise. 


Statute allows X dates -- or better yet, don't


put X dates.  Put until the set date for


Defendants to file an answer and serve it on


him.


All right.  When you file the motion


during the time period, it tolls your period to


file an answer.  If you don't file an answer,


you're deemed to have admitted everything they


pled.


All right.  So the first thing you're


going to do, is going to say when that date is. 


So you have to file it and serve it on him by


the date.  So that'll be the first thing.


Then the second thing it will basically


say is -- well, no, we're only going to have


six, actually.  Second thing will be discovery


completed on or before X.  What that means is,


is you serve all your interrogatories, requests


to produce.  Tell me who your witnesses are,


you know, how to contact them, show me your --
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tell me what their documents are.  Request to


produce is, give me a copy of it.  Send me a


copy of it.


Remember, they're not going to send wet


ink.  If you want to see the wet ink, you've


got to talk with them about setting up a time


to come up here to the conference room to look


at it, and then to get a copy of it if you want


to.  And then you need to understand who has to


pay for the expert to -- if you believe it's


been forged or it's a nonperson signature.


MARK NUNALLY:  Yes, sir.  And what about in regards


to a request for admissions?  Would there be


the same ---


THE COURT:  That's part of the discovery, yeah. 


Yeah, that's all, you know, request to admit,


request to produce, all of that standard stuff. 


That's part of it.


And then when you complete that, then


we'll have a motion filing date.  And there's


a form on this on our website.  So if you go to


the County of Lexington website, and you can


see a form of this.  And she'll send that to


you.


And then we'll have motions heard.  And
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remember if you're the moving party, you've got


to bring the court reporter on a motion.  At


trial, they got to bring the court reporter,


because they started it, basically.  So, they


got to.  But still, it really -- we have to


have a court reporter.  If we don't have a


court reporter, we don't have a hearing.  And


then functionally each side's going to have to


pay for the transcript, whether you moved or


not moved for it.


And then we'll set a trial date.


MARK NUNALLY:  Okay.  And there is no certified


copies of transcripts available from the South


Carolina Public Service Commission in regards


to these cases.  Is that correct, Judge?


THE COURT:  South Carolina Public ...


MARK NUNALLY:  Service Commission is what I had


looked up.


THE COURT:  No.  What normally happens is, is you


contact court reporter, she transcribes it and


they have -- they are required by -- anyway,


they did a rule a year or two ago that said


Master in Equity private court reporters have


to comply with basically the same stuff the


State court reporters do.  So they're under the
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same stuff.  It's one rule.  It's one of the


Administrative rules.  They're under basically


the same stuff.  So that's why, in the order,


we always say, put the court reporter's contact


information in.  Because what you do is you


contact them, they prepare the transcript and


send it.


What happens in contested trials is, is


after it's over, they mail me a transcript


thumb drive.  And we prepare an envelope and it


says, John Doe versus Jane Doe, trial held this


date, stamp it, and we take the thumb drive,


and we make a copy of that, and put it in the


file, and take the original thumb drive down to


the clerk of court.  We used to give them a big


paper copy of the transcript and they'd file


and put it in a vault.  Now we give them thumb


drives.


And they don't make them type one every


time, because you only need it, you know, if


you need it to refer to it for something or


there's an appeal.  So they only type it out


for y'all if you request it.  So a lot of times


in motion hearings where it kind of gets


resolved, nobody requests a typed one.  But if
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you want it, you can always contact them and


they'd go back and prepare it.  Does that make


sense?


MARK NUNALLY:  It does.


THE COURT:  Okay.  And then the rest of this, this


is basically COVID stuff that we had in there


that we kind of left in there, because if


you -- if you get sick and you need to wear


masks, just tell us.


If you notice, there's a monitor there and


there's a wire right there.  If you want to


come in and do like a power point in a


contested trial and do that, you can do that. 


This says contact The Court five to ten days,


so you can come in and practice and hook up and


make sure your stuff's compatible.


Now, if there's a contested trial, we


normally start at 10:00.  We normally meet an


hour early where we come in and we make sure


all the exhibits are marked, I understand what


the issues are, and then we get started and we


go kind of until we finish.  So most of this is


sort of self explanatory.  After it's -- and


then the end of this is, if you're not a lawyer


and you're writing your own order, there are
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resources on forms of how to do it and do


research at the two law schools.  So, anyway


that's all online.  And this is the copy we'll


be filling in that Joy Davidson in our office


will be doing group e-mails to set this.


Mr. Burgess, anything from Plaintiff?


MR. BURGESS:  Your Honor, I think I just need the


e-mail addressed for Mr. Timothy Nunally and


Mark Nunally.


THE COURT:  All right.  Y'all -- I've got it.  Will


y'all write it down for him?  Because he's


going to -- remember, he's going to send it to


me and then he's going to copy y'all and then


everybody will reply all.  So order's due


February 7th and then Joy to send out trial


schedule order info.  And I think that's the


two things that how we move forward.


MARK NUNALLY:  And, Judge that order will be due


from the ...


THE COURT:  Yeah.  The Plaintiff's going to draft


the order on the two motions.  The proposed


Word order.  And then you're going to have --


like if he sends it Friday, then that means


that gives you Saturday, Sunday, end of day


Monday we'll get a response, because it's going
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to be a short order and they're basically --


and not really contested orders, so do that. 


And then Joy will send out basically, here's a


copy of it, here's the guts, we need the


information.  What she does is she gets her


calendar out and y'all's calendar out and we


try to figure out dates that are best for all


three, because, you know, we've got a lot of


stuff that's already scheduled.  We're working


around existing and we try to -- in circuit


court, regular circuit court, we work on a


docket system.  What the docket system is, is


they call all the cases and say, who's ready. 


So, you might go and you might not.  We're


different in we're based on the federal law. 


We go by appointment.  So it says -- like


today, when were we supposed to start?


TIMOTHY NUNALLY:  9:30.


THE COURT:  And when did we start?  Pretty much


9:30.  Yeah.  Okay.


All right.  Y'all anything further from


Plaintiff?


MR. BURGESS:  Nothing from Plaintiff, Your Honor.


THE COURT:  All right.  Anything from Defendants?


MARK NUNALLY:  No, sir.
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THE COURT:  Do you feel like you understand what


we've done today?


MARK NUNALLY:  Yes, sir.


THE COURT:  Please contact an attorney, especially


to discuss, not only the case and the


substantive stuff, but that your need to


continue to represent the trust legally. 


Because you don't want to get into a situation


where something's contested and then they can't


talk.


(There being nothing further, this proceeding


concluded at 10:08 a.m.) 
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 1                        PROCEEDINGS


 2 THE COURT:  All right.  We're here on the "Bank of New


 3      York Mellon v. Nunally, et al."  It's Case 2024-CP-


 4      32-01094.  Mr. Burgess is here for Plaintiff.  Both


 5      Nunallys are here.  Mr. Tim Nunally and Mr. Mark


 6      Nunally are here.


 7 MR. M. NUNALLY:  Yes, sir.


 8 THE COURT:  Okay.  All right.  Here's -- here's what


 9      we're going to do.  There are multiple motions that


10      have been filed.  Some have been ruled on, some


11      have been filed according to the timing and the


12      scheduling order, some have not.  So what we're


13      going to do is, is I want to do this


14      chronologically.  And the last e-mail that I got --


15      I normally start with Plaintiff.  I'm going to


16      start with Plaintiff again because you sent an


17      e-mail that you had started kind of doing the


18      chronological thing.  So here's what we're going to


19      do.  We're going to go through chronologically what


20      motions have been filed, and we're going to say,


21      "The motion was filed this date.  This is what type


22      motion it was.  Has it been ruled on?"  If it


23      hasn't been ruled on, we'll -- we'll hear argument


24      on it, and then we'll move to the next one.  But


25      that way we will go chronologically, and we'll
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 1      address everything.


 2           Okay.  Mr. Burgess?


 3 MR. BURGESS:  Thank you, Your Honor.


 4 THE COURT:  And if you'll just give a brief case


 5      summary.


 6 MR. BURGESS:  Yes, Your Honor.  Thank you, Your Honor.


 7      Very briefly, this is a -- an action for


 8      foreclosure of real property located here in


 9      Lexington County.  Defendants Timothy Allen Nunally


10      and Mark Anthony Nunally have appeared in the case.


11      Your Honor, initially, they did file back in 2024 a


12      motion to dismiss for lack of personal


13      jurisdiction.  That motion was heard and ruled


14      upon.  There is an order ruling upon that motion


15      that appears in the Court's records.  I believe it


16      was heard -- let me confirm the day.  I think it


17      was January of 2025.  Let me confirm that.


18 THE COURT:  All right.  I -- I have a -- I have a motion


19      that says there was a hearing of January 28th,


20      2025, and it was two motions.  Motion for lack --


21      dismissed for lack of personal jurisdiction filed


22      July 17th, 2024.  The second motion, judicial


23      notice of will and common law resident trust filed


24      December 5th, 2024.  So those --


25 MR. BURGESS:  Yes, Your Honor.
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 1 THE COURT:  Those two motions were filed July 17th --


 2 MR. BURGESS:  And December 5th, respectively.


 3 THE COURT:  The first -- well, the first was July 17th.


 4      The second was filed December 5th, 2024.  But there


 5      was a ruling that was filed February 12th, 2025,


 6      denying both.


 7 MR. BURGESS:  That's correct, Your Honor.


 8 THE COURT:  That's right?


 9 MR. BURGESS:  And that was a ruling formally from a


10      hearing that was held January 28th --


11 THE COURT:  Right.


12 MR. BURGESS:  -- of 2025.


13 THE COURT:  Yeah.  Hearing held --


14 MR. BURGESS:  The proposed order was circulated to all


15      parties as it was submitted to this Court.


16 THE COURT:  Okay.


17 MR. BURGESS:  I -- I do have the e-mail contact


18      information for both the Nunallys.  And as this


19      Court's practice --


20 THE COURT:  Okay.


21 MR. BURGESS:  -- we include the opposing party on all


22      the e-mails to the Court.


23 THE COURT:  Right.  Okay.  So we've got those two.  All


24      right.  What's next?


25 MR. BURGESS:  Your Honor, the next motion I had up was a
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 1      motion that was taken up, I believe -- let me get


 2      the filing date.  It was a motion in limine that


 3      was filed back on, I believe it was, June 30th and


 4      taken up and denied --


 5 THE COURT:  All right.  June 30th of?


 6 MR. BURGESS:  2025.


 7 THE COURT:  2025.


 8 MR. BURGESS:  Yes, sir.  And it was taken up at the time


 9      slot originally scheduled for the trial in this


10      case.  So if you recall, we had a -- a meeting for


11      the plaintiff and defendant to allow the defendants


12      to review the original note that's the subject of


13      this action.  So we had that meeting, and the trial


14      was scheduled for July 10th as pursuant to the


15      scheduling order that -- that's on Your Honor's


16      screen from February 12th.  In lieu of the trial,


17      because of these pending motions, Your Honor did


18      take up the outstanding motion in limine.  There


19      was an order entered on that motion on July the


20      24th, 2025.  It was via a Form 4.


21 THE COURT:  All right.  And it was denied?


22 MR. BURGESS:  It was denied, yes, sir.


23 THE COURT:  Okay.  And, again, what we talked about was


24      -- again, just to refresh the defendants'


25      recollection, a motion in limine is an order that's
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 1      normally done pretrial and then the day of, also,


 2      you -- you can reraise it in a jury circumstance,


 3      because you don't want a motion being raised that a


 4      jury's going to hear that might confuse them, so


 5      you do it outside of the presence of the jury.  We


 6      don't have a jury to worry about that since the --


 7      the -- I do jury -- I do judge and jury.  And,


 8      again, I think, as we discuss -- discussed, at some


 9      point, Mr. Boger -- was it?  Is that who it was?


10 MR. BURGESS:  Yes, Your Honor.


11 THE COURT:  It was Attorney Brian Boger?


12 MR. BURGESS:  Mr. Boger is one of the plaintiff's --


13 THE COURT:  Right.


14 MR. BURGESS:  -- proposed witnesses.


15 THE COURT:  He can -- he can come to be brought to


16      testify, and you can always object then to


17      evidentiary things or qualification things.  But if


18      he's just testifying to eyewitnesses' signatures,


19      then he can certainly do that.  So while I denied


20      the motion in limine, that doesn't mean you can't


21      raise normal trial objections at the trial when he


22      testifies.  Was that -- that's my --


23 MR. BURGESS:  Yes, Your Honor.


24 THE COURT:  -- understanding what the --


25 MR. BURGESS:  And to clarify, I -- I think maybe the
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 1      Nunallys misconstrued that -- I believe they --


 2      they're -- were under the assumption that the


 3      plaintiff was presenting Mr. Boger as some sort of


 4      an expert --


 5 THE COURT:  Right.


 6 MR. BURGESS:  -- because he was the closing attorney,


 7      he's, in fact -- he's a fact witness --


 8 THE COURT:  No, no.


 9 MR. BURGESS:  -- in the case.


10 THE COURT:  He's just who signed, "I was there.  I


11      signed.  They signed."  That was it, yeah.  Okay.


12 MR. BURGESS:  Yes, Your Honor.  And that's specifically


13      related to the, I believe, first cause of action in


14      the complaint related specifically to the notary


15      section.  Mr. Boger --


16 THE COURT:  Right.


17 MR. BURGESS:  -- acted as the notary.  There's


18      signatures on the notary section that -- that we'll


19      get into --


20 THE COURT:  Right.


21 MR. BURGESS:  -- at trial.


22 THE COURT:  Right.  And they can cross-examine --


23 MR. BURGESS:  And -- and certainly reserve that.


24 THE COURT:  -- about that factually at trial, okay.


25 MR. BURGESS:  Yes, sir.
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 1 THE COURT:  All right.  What's next?


 2 MR. BURGESS:  Your Honor, the next motion that I have


 3      listed is a motion to set aside default that was


 4      filed shortly after our meeting.  It looks like


 5      July 3rd, 2025.  And that's the defendants' motion.


 6 THE COURT:  All right.  That has not been argued?


 7 MR. BURGESS:  Correct.


 8 THE COURT:  Okay.


 9 MR. BURGESS:  That -- that one is still outstanding.


10 THE COURT:  Okay.  All right.  Let's argue it.  Y'all's


11      motion.


12 MR. M. NUNALLY:  Yes, Your Honor.  Thank you.


13           Your Honor, this motion was entered into the


14      record for it to show that courts in South Carolina


15      do, in fact, disfavor default when the case should


16      be decided on the merits.  Therefore, we did cite


17      "Mictronics, Inc. v. South Carolina Department of


18      Revenue" as to where entry of default is not a


19      final judgment, and also that Rule 55(c) permits


20      the court to set it aside for good cause shown, a


21      standard that was met in our case.  Being that, as


22      stated in the motion, Defendants have shown good


23      cause under Rule 55(c).  As stated, Plaintiff does


24      argue that there is no good cause for Defendants'


25      failure to file an answer, but has stated


R. 743







Hearing Page 10
The Bank of New York Mellon v. Nunally, et al. 8/27/2025


Southern Reporting, Inc.
depos@southernreporting.net | www.southernreporting.net


 1      Defendants actively participated in the litigation


 2      appearing at the June 3rd, 2025, summary judgment


 3      hearing and June 30th, 2025, instrument inspection,


 4      as well as Defendants timely filed a motion to


 5      dismiss for lack of personal jurisdiction, which as


 6      was discussed and stated, if I'm not mistaken, by


 7      Judge Spence, toves -- or told the response of


 8      pleadings under Rule 12(a).


 9           And, furthermore, the default was not reduced


10      to judgment and trial has not yet occurred.


11      Therefore, courts may set aside default where there


12      is no intent to abandon, no undue delay, and the


13      movant has a meritorious defense.  That is case law


14      from "Hill v. Dotts," 345 South Carolina, 3045-47,


15      2nd Edition (2001).  Furthermore, Defendants have


16      pled meritorious defenses.  We have raised serious


17      questions of standing ownership of the note and


18      mortgage, as well as PSA violations under New York


19      Trust Law and REMIT tax law.  These defenses,


20      including lack of enforceable interest, are not


21      only valid, but go to the heart of this foreclosure


22      claim, sir.


23           Plaintiff's argument that the proposed answer


24      is technically deficient misses the mark.  The


25      court may permit amendment of the answer once the
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 1      default is lifted.  We would be able to see South


 2      Carolina Rules of Civil Procedure 15(a).  The core


 3      requirement is that a genuine dispute exist, which


 4      Defendants have demonstrated.


 5           Next, Plaintiff will not suffer under


 6      prejudice.  Plaintiff claims prejudice due to


 7      witness scheduling, but plaintiff was on notice of


 8      Defendants' litigation activity since February 20


 9      of 2025 -- February 2025.  I'm sorry.  Also, no


10      trial has yet occurred, and Plaintiff will have


11      full opportunity to prosecute its claims once the


12      case proceeds on the merits.  This is not undue


13      prejudice.  It's the normal course of litigation.


14      And so, therefore, in conclusion, Defendants


15      respectfully move this Honorable Court to grant the


16      motion to set aside under Rule 55(c), permit filing


17      of the answer, and allow any necessary amendments,


18      and then also reinstate the matter for adjudication


19      on the merits, Your Honor.


20 THE COURT:  All right.  Thank you.  Mr. Burgess?


21 MR. BURGESS:  Thank you, Your Honor.  May it please the


22      Court.  Your Honor, in response to the motion to


23      set aside default, I believe Your -- Your Honor has


24      it pulled up right there in bold letters.  The


25      Subsection 4 of the scheduling order says, "All
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 1      pending motions not presented for disposition are


 2      deemed to be abandoned."  As you'll notice, as part


 3      of this Court's February 12th scheduling order, the


 4      schedule was put in place partly because of the


 5      participation of Mr. Nunally -- or both


 6      Mr. Nunallys.  This schedule was put in place, and


 7      you'll notice in Number 1, it says, "The


 8      defendants' denial of their motion to dismiss."


 9      They're given leave under the rules.  Under Rule


10      12(a), specifically, is what the order references


11      right there on the screen to file their answer


12      within the time frame allotted by Rule 12(a).


13      That's part of the schedule.  The defendants are


14      allowed to submit discovery as a part of their


15      participation in the trial.  The defendants did


16      serve my --


17 THE COURT:  All right.


18 MR. BURGESS:  -- office with discovery.


19 THE COURT:  Let's stop.  Let's go back to one.


20 MR. BURGESS:  Yes, sir.


21 THE COURT:  Let's go back to one on the screen.  One


22      says, "Based on the denial of motion to dismiss,"


23      which told -- which would have told the time to


24      answer.


25 MR. BURGESS:  Yes, sir.
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 1 THE COURT:  This was done.  This scheduling order was


 2      held on May 23rd -- excuse me.  This was held on --


 3      gosh, what day was this?


 4 MR. BURGESS:  Your Honor, I believe it was entered


 5      February the 12th.


 6 THE COURT:  It -- it was like a week --


 7 MR. BURGESS:  It was as a result of that January 28th --


 8 THE COURT:  Right.


 9 MR. BURGESS:  -- hearing.


10 THE COURT:  It was like a week -- it was like a week --


11      week before the order.  So the -- hang on.  Let me


12      pull it down.  So we addressed the first issue


13      about the pleading that there was a motion to


14      dismiss.  It was denied.  And then the rule says,


15      "Once it's denied, what do you have to do?"


16 MR. BURGESS:  You have to file your --


17 THE COURT:  Plead.


18 MR. BURGESS:  -- response of pleading, and -- and that


19      Paragraph 1 directs them directly to the rule.


20 THE COURT:  Okay.  All right.  So the rule was filed --


21      this order was filed February 12th, 2025.  Was an


22      answer filed in compliance with Rule 12(a)?


23 MR. BURGESS:  No, sir.


24 THE COURT:  Okay.  So it wasn't filed at 12(a).  So


25      wasn't filed timely with Rule 12(a) as it states in
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 1      the scheduling order?


 2 MR. BURGESS:  That's correct, Your Honor.


 3 THE COURT:  Is that what you're arguing?  All right.


 4      Now, it then says, "All motions to be filed before


 5      May 30th, 2025."  Was there any motion filed before


 6      May 30th, 2025, that said, "Here's my answer"?


 7 MR. BURGESS:  No, sir.  And by that time, the affidavit


 8      of default, which was served on the Nunallys, had


 9      been filed with the court.  And so there was no


10      filing after the denial of their motion to dismiss


11      up through May 30th, 2025.  There was no motion to


12      set aside default.  There was no answer filed.


13 THE COURT:  Okay.  All right.  Next point.


14 MR. BURGESS:  Thank you, Your Honor.  And as the -- the


15      order plainly says on its face, "All of the


16      substantive motions" -- obviously, this order


17      wouldn't include motions related to conduct of


18      trial.  Like we discussed the motion in limine.


19      The plaintiff wouldn't object to a motion in limine


20      or a motion to sequester a witness who showed up or


21      a motion for directed verdict.  Those, obviously,


22      wouldn't be governed by this order.  This order is


23      for substantive motions, which, of course, the


24      motion to set aside default is a substantive


25      motion.
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 1           Now, the reason why this is important is


 2      because of Subsection 2, which talks about the


 3      discovery timeline.  In order for the plaintiff to


 4      craft its discovery and its litigation strategy, at


 5      that point in time, it's not participation from the


 6      defendants that's needed.  It's a formal answer


 7      alleging affirmative defenses, counterclaims,


 8      anything of that nature that would need to be


 9      legally responded to by the plaintiff.  And so


10      that's a part of what Plaintiff's litigation


11      strategy was.  It -- it affected the entire


12      timeline for the plaintiff formulating discovery


13      requests and how the plaintiff responded to the


14      defendants' discovery requests because it impacted


15      the issues before the court.


16           As Your Honor's aware, the failure to plead an


17      affirmative defense could result in waiver.  And


18      that's essentially what has happened in this


19      particular case.  Not only waiver, but an admission


20      by the party in default of the allegations in the


21      plaintiff's complaint.  And, in this case, as we


22      pointed out in the memorandum that we filed July


23      9th, on the four corners of the pleading, the


24      plaintiff's complaint pleads a cause of action for


25      foreclosure and for equitable mortgage, as -- as we
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 1      discussed about Brian Boger's testimony regarding


 2      the -- the notary section.  All of that is pled in


 3      the plaintiff's complaint.


 4           With the default, there is no issue in


 5      controversy, having admitted all of the pleadings


 6      in the complaint.  So there's no further discovery


 7      that needs to be conducted on those issues from the


 8      plaintiff.  So that's the plaintiff strategy.  I'm


 9      not trying to get into too much of, you know, how


10      the sausage is made about discovery and trial


11      strategy.  But, obviously, Your Honor, when there's


12      a default by a party, far be it from the other


13      party to raise issues before the court that aren't


14      raised --


15 THE COURT:  All right.  Both --


16 MR. BURGESS:  -- by the other party themselves.


17 THE COURT:  Both sides are supposed to have the right to


18      rely on the rules?


19 MR. BURGESS:  Yes, sir.


20 THE COURT:  The timing rules.


21 MR. BURGESS:  That -- that's correct.


22 THE COURT:  It -- it's like -- it's like if there's


23      three balls and four strikes, each side's got three


24      balls and four strikes.  You can't come back later


25      and say, "I should get five strikes."  And -- and
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 1      -- and --


 2 MR. BURGESS:  And that -- that's exactly the plaintiff's


 3      argument --


 4 THE COURT:  Okay.


 5 MR. BURGESS:  -- is that they should -- we --


 6 THE COURT:  All right.


 7 MR. BURGESS:  -- they should be stopped from now trying


 8      to set aside a default that, pursuant to every


 9      opportunity they've had by participating, that --


10      that doesn't demonstrate good cause their


11      participation in the case.  In fact, it


12      demonstrates quite the opposite because the


13      Nunallys were aware of all of these items:  the


14      entering into of the scheduling order, the


15      discovery request, everything of that nature.  And


16      the plaintiff has complied as -- as best they can


17      to try and give the -- the defendants everything


18      they're asking for in terms of discovery.  They've


19      provided the opportunity to see the originally


20      properly endorsed --


21 MR. M. NUNALLY:  Objection, Your Honor.


22 THE COURT:  Wait.  Wait a minute.  Wait a minute.


23      You're going to have a chance to -- you're going to


24      have a chance to respond.  Let him finish.


25 MR. M. NUNALLY:  Yes, sir.
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 1 MR. BURGESS:  So the act of participation, Your Honor,


 2      they did so with -- with this document right in


 3      front of them.  They knew when they had to respond


 4      to the complaint.  They've cited the rules that


 5      direct them to respond to the complaint.  And quite


 6      frankly, just based on the clear and unambiguous


 7      highlighted language of the scheduling order, this


 8      particular motion is deemed abandoned.


 9 THE COURT:  All right.  I want to -- hold on.  I want to


10      ask a question.  When -- let's assume I agree with


11      your argument just for argument's sake.  So what


12      that means, then, is, is that they're in -- because


13      none of these earlier orders, to my knowledge, have


14      been appealed.  They were -- were they served


15      personally or by publication?


16 MR. BURGESS:  I believe, Mr. Nunally -- they're here


17      present today, were served by publication.


18 THE COURT:  Right.  And publication was because they


19      don't live in South Carolina, right?  Is that --


20 MR. BURGESS:  That's correct.


21 THE COURT:  -- right?  And the statute allows for it.


22 MR. BURGESS:  That's correct.


23 THE COURT:  And then --


24 MR. BURGESS:  And I believe there were unsuccessful


25      attempts to --
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 1 THE COURT:  Right.


 2 MR. BURGESS:  -- personally serve them.


 3 THE COURT:  Right.  And -- and somebody else did the


 4      order of -- the order of publication was done and


 5      -- and all of that by statute, okay.  So when


 6      they're in default, they're in default to well-


 7      played facts, right?  So they're in default.  So if


 8      these two motions are -- are motions to dismiss and


 9      set aside default are denied, what would the next


10      trial step be?


11 MR. BURGESS:  Oh, Your Honor, it would be to hold the


12      trial on the merits.  And, again --


13 THE COURT:  The trial on -- okay.


14 MR. BURGESS:  -- that --


15 THE COURT:  The trial on the merits.


16 MR. BURGESS:  -- that's the plaintiff's burden --


17 THE COURT:  Right.


18 MR. BURGESS:  -- in this case.


19 THE COURT:  So at the trial of the merits, then you have


20      to bring in your bank witness with all their


21      records, and you have to introduce note, mortgage,


22      all of that stuff, and the debt.


23 MR. BURGESS:  Yes, sir.


24 THE COURT:  And they have the ability to cross-examine


25      on the debt, right?
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 1 MR. BURGESS:  Yes, sir.


 2 THE COURT:  Okay.  All right.  All right.  I didn't mean


 3      to interrupt.  I wanted to make sure.


 4 MR. BURGESS:  Your Honor is directly on point there.  At


 5      the trial, given the default, there are certain


 6      items of fact that are deemed admitted.  However,


 7      the plaintiff still is charged with carrying his


 8      burden of proof --


 9 THE COURT:  That's right.


10 MR. BURGESS:  -- related to the foreclosure and the


11      equitable mortgage.  Plaintiff is prepared to do


12      so.  In fact, we had the trial scheduled at one


13      point in time.


14 THE COURT:  Right.  Now let's -- let's go back to the


15      meritorious defense.  It's my understanding that


16      this mortgage was originally done on January 30th,


17      2004.  Who did the note and mortgage then?  Was it


18      the -- was it the two Nunally brothers, or who did


19      it?


20 MR. BURGESS:  It was Carl A. Nunally and Frankie


21      Nunally.  Carl Nunally --


22 THE COURT:  So that was --


23 MR. BURGESS:  -- was the signer on the note.  And Carl


24      and Frankie -- Carl, Sr., I believe, and Frankie


25      were the original mortgagors under the terms --
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 1 THE COURT:  And is that --


 2 MR. BURGESS:  -- of the mortgage.


 3 THE COURT:  That's Mom and Dad?  Was that Mom and Dad?


 4 MR. M. NUNALLY:  That's -- that's correct --


 5 THE COURT:  All right.


 6 MR. M. NUNALLY:  -- Your Honor.


 7 THE COURT:  And Mom died in 2019 --


 8 MR. M. NUNALLY:  That's correct, Your Honor.


 9 THE COURT:  -- right?  And -- and left it to Dad and


10      then Dad died --


11 MR. M. NUNALLY:  That's correct, Your Honor.


12 THE COURT:  -- is that --


13 MR. BURGESS:  That's correct.


14 THE COURT:  -- correct?  Okay.  All right.  And then Mom


15      and/or Dad modified the loan?  Did a loan


16      modification, right?


17 MR. BURGESS:  Yes, sir.  That's correct.


18 THE COURT:  And what -- what does bankruptcy court say


19      about loan modifications?  For example, if you've


20      done a loan modification, can you go in bankruptcy


21      court, and then claim, "I didn't sign the note"?


22      Can't, can you?


23 MR. BURGESS:  It -- it's a ratification --


24 THE COURT:  Right.


25 MR. BURGESS:  -- Your Honor.
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 1 THE COURT:  It's a ratification.  So Mom and Dad signed


 2      the note and mortgage.  They never complained about


 3      it.  They went in and did a loan modification.


 4      They never filed any legal action against it, did


 5      they?  To -- to your knowledge, was there any legal


 6      action filed by original note and mortgage holder?


 7 MR. BURGESS:  No, Your Honor, there was not.


 8 THE COURT:  Okay.


 9 MR. BURGESS:  Neither through their estate --


10 THE COURT:  So there was never any --


11 MR. BURGESS:  -- in bankruptcy, or in any form that I'm


12      aware of.


13 THE COURT:  -- anything filed against that.  Now, would


14      you also agree with me that any legal claim that


15      Mr. -- I'm just going to say "Mr. Nunally and Mr.


16      Nunally," because I'm always getting you confused.


17      I had --


18 MR. T. NUNALLY:  That's fine.  No.  You're good.


19 THE COURT:  -- there were four boys in my family.


20 MR. M. NUNALLY:  Yes, sir.


21 THE COURT:  So I'm going to say "the Nunally brothers."


22 MR. M. NUNALLY:  Yes, sir.


23 THE COURT:  Okay.  The Nunally brothers.


24 MR. M. NUNALLY:  Yes, Your Honor.


25 THE COURT:  All right.  Would you also agree with me
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 1      that any rights that they have are -- are derived


 2      through Mom and Dad's?


 3 MR. BURGESS:  That's correct, Your Honor.


 4 THE COURT:  That is --


 5 MR. BURGESS:  As far as rights in the property.


 6 THE COURT:  Rights in the property, okay.  All right.


 7      Okay.


 8           All right.  So as far as a defense, if Mom and


 9      Dad had no defense, they have no defense, right?


10 MR. BURGESS:  That is the plaintiff's position, yes,


11      sir.


12 THE COURT:  Okay.  Now, the defense they have -- that


13      they have raised, though, is that something's wrong


14      with the assignments and this New York case that


15      says the trust closing and foreclosing after that


16      that we'll address more and the other thing, but


17      did that -- does that seem to be the two main


18      prongs of a meritorious defense that they would


19      raise that their parents could have raised?


20 MR. BURGESS:  Yes, Your Honor.  I believe --


21 THE COURT:  Okay.


22 MR. BURGESS:  -- that's -- now -- and Your Honor raises


23      an excellent point, and we've discussed this a


24      little bit in our -- our memo in opposition to the


25      motion to dismiss.  Because we get into the -- the
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 1      heart of that defense.  I don't know that even if


 2      standing to challenge the assignment, and we're not


 3      conceding that was within the parameters of parties


 4      to the contract, Mr. and Mrs. Nunally, I don't know


 5      that that defense would transfer to someone who


 6      took an interest in the subject property because


 7      merely by virtue of taking an interest in the


 8      property, which is what Mr. Nunally -- what the


 9      defendants have done in this case, I don't --


10      doesn't make them a party to the underlying note


11      and mortgage.  The -- the -- only the parties to


12      the contract, the note and mortgage, would have


13      rights therein.  So that -- that's --


14 THE COURT:  Well, they have some rights to it.  For


15      example, if the mortgage was paid off, they could


16      send you a letter and say, "Send me the mortgage


17      satisfaction," right?


18 MR. BURGESS:  They would have a right of redemption,


19      yes, sir.


20 THE COURT:  Right.  Right.


21 MR. BURGESS:  They could pay off.  They -- they --


22 THE COURT:  Okay.


23 MR. BURGESS:  -- wouldn't be entitled to things like a


24      loan modification --


25 THE COURT:  Right.
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 1 MR. BURGESS:  -- or have standing -- if -- assuming if


 2      the parties to the contract -- if the case law were


 3      such that the parties to the contract had standing


 4      to challenge something related to the transfer of


 5      the note and mortgage, I don't know that that


 6      transfers to their heirs and assigns --


 7 THE COURT:  Okay.  All right.


 8 MR. BURGESS:  -- if that makes sense.


 9 THE COURT:  Okay.


10 MR. BURGESS:  And I'm not conceding that point, Your


11      Honor --


12 THE COURT:  Well, I --


13 MR. BURGESS:  -- I'm perfectly prepared to discuss that.


14      I don't believe that the original note signers


15      would have authority.  And I think the case law is


16      extremely clear on that, that they wouldn't have


17      authority to challenge the transfer of the note and


18      mortgage.


19 THE COURT:  Well -- well, I -- I understand.  I want --


20      I want -- I want the Nunally brothers to understand


21      what we're talking about, because it sounds like


22      you're saying, "Wait a minute.  What's good for the


23      goose is good for the gander," is not in mortgage


24      law because by contract, your parents agreed it


25      wasn't.  And here's what I'm saying.  If my -- if,
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 1      for example, if my wife and I own property and


 2      we've got a mortgage on it, and we want to sell our


 3      house and -- and let Mr. Richardson assume our


 4      loan, we can't do that without the bank's


 5      permission.  It says so in the contract.


 6 MR. M. NUNALLY:  Yes, Your Honor.


 7 THE COURT:  The bank, however, they can assign our loan


 8      to whoever they want as many times as they want.


 9      We don't have any rights in saying, "No.  Don't


10      assign my mortgage."


11 MR. M. NUNALLY:  Yes, sir.


12 THE COURT:  Because you agree to that in the mortgage


13      contract.


14 MR. M. NUNALLY:  Yes, sir.


15 THE COURT:  Okay.  All right.  So please -- just wanted


16      to make sure everybody understood that.  All right.


17 MR. BURGESS:  Well, thank you, Your Honor.  And, Your


18      Honor, just basically wrapping up related to the


19      motion to set aside default.  Basically, the courts


20      have all considered the grounds under 60(b) for


21      relief from judgment as cogent grounds for


22      considering a motion to set aside default.  And is


23      --


24 THE COURT:  All right.  Hold -- all right.  Hold on a


25      minute.  Remember, because we're going to talk
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 1      about this later, there's -- there's -- there was


 2      not an order of default done, was there?  Or was


 3      there an affidavit of default?


 4 MR. BURGESS:  There was an affidavit of default.


 5 THE COURT:  Okay.


 6 MR. BURGESS:  They're not seeking relief from judgment,


 7      so they wouldn't have to --


 8 THE COURT:  Right.


 9 MR. BURGESS:  -- show any of the 60(b) factors.


10 THE COURT:  That's right.


11 MR. BURGESS:  But there are certain factors, such as


12      prejudice to the --


13 THE COURT:  Right.


14 MR. BURGESS:  -- opposing party, timeliness of the


15      motion, things of that nature, all of the factors


16      set forth under 60(b), including the reason for


17      failure to act, that would be related and -- and


18      cogent things for the court to consider --


19 THE COURT:  Okay.


20 MR. BURGESS:  -- and whether or not to grant the motion.


21 THE COURT:  All right.


22 MR. BURGESS:  And, Your Honor, to that point, I would


23      just like to point out that what I heard Mr.


24      Nunally say was that they had participated in the


25      case.  That's not the same as filing an answer.
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 1      And that's not tantamount to good cause shown when


 2      they had the unequivocal order in front of them in


 3      terms of, "This is how the case is going to be


 4      handled.  This is our schedule," and then they wait


 5      till over a month after the deadline for filing


 6      motions, merely days before the scheduled trial to


 7      file a motion to set aside default and then an


 8      accompanying motion to dismiss just a few days


 9      later.  That all ties right into the -- to the good


10      cause and the 60(b)(4) factors, the timing for the


11      request for relief.


12           What I didn't hear Mr. Nunally say was the


13      reason why they waited until July and didn't, on


14      April 30th or any day before May -- May 30th, file


15      their motion to set aside default or file an


16      answer, anything of that nature before the


17      affidavit of default was filed.  I didn't hear any


18      of that.  And the prejudice of Plaintiff in this


19      case is clear.  Your Honor, we -- we had a trial


20      set up.  We were ready to go and that had to be


21      canceled.  We had to spend considerable time on


22      these motions and on issues that weren't brought


23      about in an answer previously.  And so that's --


24      those are things that all cut against the


25      defendants if we're considering the 60(b)(4)
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 1      factors.


 2 THE COURT:  All right.  Thank you.  Any response, Mr.


 3      Nunally?


 4 MR. M. NUNALLY:  Yes, Your Honor.  If I may, we -- we do


 5      have a -- a oral argument memorandum in regards to


 6      this particular situation.


 7 THE COURT:  Okay.


 8 MR. M. NUNALLY:  If I may approach the bench, so I --


 9 THE COURT:  Certainly.  If you just make sure you give -


10      - give Mr. --


11 MR. M. NUNALLY:  Yes, sir.


12 THE COURT:  -- give him one, too.


13 MR. M. NUNALLY:  Uh-huh.


14 THE COURT:  Okay.


15 MR. M. NUNALLY:  There you are, Attorney Burgess.


16 THE COURT:  All right.  All right.  Thank you.


17 MR. M. NUNALLY:  Here you are, sir.  You're very


18      welcome.


19           And, respectfully, Your Honor, Plaintiff's


20      argument about our motions being untimely under the


21      scheduling order is what this particular oral


22      argument memorandum speaks to, kind of missed the


23      mark because standing as a threshold, by way of our


24      research that we have found to be jurisdictional --


25      a jurisdictional issue under the South Carolina
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 1      law, the Supreme Court in "Ex parte Progressive


 2      Northern Insurance Company," 367 South Carolina 365


 3      (2006), held that a lack of standing is a defect in


 4      subject matter jurisdiction.  In subject matter


 5      jurisdiction --


 6 THE COURT:  All right.  Hold on.


 7 MR. M. NUNALLY:  Yes, sir.


 8 THE COURT:  All right.  Your predicate there is lack of


 9      standing?


10 MR. M. NUNALLY:  Yes, Your Honor.


11 THE COURT:  All right.  Why do you say they -- they've


12      got the original note.  They've shown you the


13      original note.


14 MR. M. NUNALLY:  Yes, Your Honor.


15 THE COURT:  So they don't have standing how?


16 MR. M. NUNALLY:  They have not shown us how they got the


17      note.  They have not been able to prove that in --


18 THE COURT:  All right.  So what you're saying, then, is


19      in -- under South Carolina law, if -- if a bank has


20      physical possession of a promissory note, that they


21      have to show how they got the note?


22 MR. M. NUNALLY:  Well, not necessarily, Your Honor.  In


23      this case, the Bank of New York Mellon is


24      purporting to be a trustee over this trust.  And,


25      therefore, just as we were told at the beginning of
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 1      this case that in order for --


 2 THE COURT:  All right.  Well, hold on a minute.


 3 MR. M. NUNALLY:  Yes, Your Honor.


 4 THE COURT:  We're kind of drifting into the motion to


 5      dismiss that addresses that.  So don't go back into


 6      your -- your trust argument.


 7 MR. M. NUNALLY:  Okay.


 8 THE COURT:  I'll -- I'm -- so you're -- your standing --


 9      as I'm trying to understand, you're -- you're --


10      you're -- you're saying -- you're assuming they


11      don't have standing.  And this is a mortgage


12      foreclosure.  And South Carolina law says if you've


13      got the original note and you've -- and -- and


14      there's a mortgage and -- and all of that, then


15      you've got standing.  You can claim what -- you


16      know, that it wasn't signed right or all that.  But


17      "standing" means you've got the ability to start


18      the suit.  They've got the note, all right?  So --


19      all right.  Go on to your next argument.  Let's


20      assume -- let's assume you're right on standing,


21      but I'm just saying make sure you understand what


22      standing means, all right?  So go on to the next


23      point.


24 MR. M. NUNALLY:  Okay.  Yes, Your Honor.  Well, in


25      regards to the default and timeliness, as mentioned
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 1      in the memorandum, South Carolina law is clear that


 2      jurisdiction cannot be waived or cured by the


 3      default.  That next, "Ex parte Progressive Northern


 4      Insurance" --


 5 THE COURT:  All right.  Hold on again.  What do you mean


 6      by "jurisdiction"?


 7 MR. M. NUNALLY:  What I mean --


 8 THE COURT:  When you say -- when you say, "It can't be


 9      cured by default," what do -- when you say


10      "jurisdiction," what do you mean by that?


11 MR. M. NUNALLY:  Their ability to try the matter.


12 THE COURT:  All right.  All right.  Okay.  Let's --


13      let's ask about that.  The property is in -- is in


14      the -- the real estate is in South Carolina?  Yes?


15 MR. M. NUNALLY:  Yes, Your Honor.


16 THE COURT:  The real estate is in the County of


17      Lexington?


18 MR. M. NUNALLY:  Yes, Your Honor.


19 THE COURT:  Yeah.  Right.  There is a recorded mortgage


20      on it?


21 MR. M. NUNALLY:  Yes, Your Honor.


22 THE COURT:  Okay.  There was an order of reference that


23      referenced the case to the master in equity's


24      office?


25 MR. M. NUNALLY:  Yes, Your Honor.
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 1 THE COURT:  All right.  Where is there -- how is there


 2      not jurisdiction when those factors have been met?


 3 MR. M. NUNALLY:  Again, as far as I understand at the


 4      moment, Your Honor, as we were told -- I'm sorry --


 5      as my brother was told as a trustee, he had to show


 6      proof of ownership, and we have not been able to


 7      see that.  The only way he would be able to show


 8      that.  If I'm -- if I'm correct --


 9 THE COURT:  Well, wait a minute.  When you say, "He was


10      told" --


11 MR. M. NUNALLY:  The trustee, Timothy Allen Nunnally, of


12      the CAN Irrevocable Trust.


13 THE COURT:  Okay.  Now -- all right.  When was that


14      trust formed?


15 MR. M. NUNALLY:  That trust was formed before our -- our


16      dad passed away.


17 THE COURT:  Okay.  What year?


18 MR. M. NUNALLY:  2021.


19 THE COURT:  When did your dad and mom sign the mortgage?


20 MR. M. NUNALLY:  If I'm not mistaken, that was 2004.


21 THE COURT:  Four.  That's the date that's critical.


22      Every -- the mortgage date is the controlling date.


23      If you die, if you form a trust, if you deed it, if


24      you give an easement, it's all subject to what's


25      already on the record title, which was the
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 1      mortgage.  So you understand that you can't sign a


 2      mortgage in 2004, and then heirs sign something 15


 3      or 20 years later saying, "We're not taking subject


 4      to it.  We've decided we don't want the mortgage."


 5      The mortgage is on record.  It runs with the


 6      property.  It runs through the property.


 7 MR. M. NUNALLY:  Yes, Your --


 8 THE COURT:  All right.


 9 MR. M. NUNALLY:  -- Honor.


10 THE COURT:  So -- all right.  Now -- now, when you say


11      "he was told," he was told by whom?


12 MR. M. NUNALLY:  This trustee was -- was told, if I am


13      not mistaken, by Judge Spence earlier in this case,


14      that in order for the property at hand, 1759, to be


15      in that trust, it had to be either deeded into the


16      trust, if I'm not mistaken, was determined by way


17      of gift or --


18 THE COURT:  Right.


19 MR. M. NUNALLY:  -- somewhere --


20 THE COURT:  Right.


21 MR. M. NUNALLY:  -- along those lines, and that we would


22      indeed have to show proof of that for it to be --


23 THE COURT:  Okay.


24 MR. M. NUNALLY:  -- standing.


25 THE COURT:  Right.
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 1 MR. M. NUNALLY:  And -- and our argument is that we have


 2      not been shown proof that said mortgage was placed


 3      in said trust by trustee to be over that --


 4 THE COURT:  All right.


 5 MR. M. NUNALLY:  -- particular trust, and they have not


 6      been able to prove that.


 7 THE COURT:  Okay.  You are -- okay.  I -- now, I'm glad


 8      you explained that, because I want to explain how


 9      you're fundamentally misunderstanding South


10      Carolina Race Notice.


11           The mortgage is not put into a trust.  The


12      mortgage is recorded like deeds in the office of


13      the ROD; it's recorded in 2004, and it's subject to


14      anything afterwards.  It doesn't get put into the


15      trust; you take subject to it.  So if -- if -- for


16      example, if your dad had done a deed when he was


17      alive, let's say, on -- and two years after this --


18      after the deed and the mortgage was recorded --


19 MR. M. NUNALLY:  Yes, Your Honor.


20 THE COURT:  -- he deeded it to the two of y'all in that


21      trust --


22 MR. M. NUNALLY:  Yes.  Yes, Your Honor.


23 THE COURT:  -- it would have been subject to this


24      mortgage.  He didn't put it into the trust.  He


25      gave you the property.  The mortgage follows it
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 1      because it's on public record.


 2 MR. M. NUNALLY:  Yes, Your Honor.


 3 THE COURT:  All right.  So you understand that?


 4 MR. M. NUNALLY:  Yes, Your Honor.


 5 THE COURT:  Nobody had to give the mortgage to anybody.


 6      The mortgage is on record.  That's why you do title


 7      searches before you buy property.


 8 MR. M. NUNALLY:  Yes, Your Honor.


 9 THE COURT:  Okay.  All right.  So does that make sense?


10 MR. M. NUNALLY:  It does, Your Honor.


11 THE COURT:  Okay.  All right.  So -- so that's the


12      subject matter jurisdiction issues.


13 MR. M. NUNALLY:  Okay.


14 THE COURT:  All right.


15 MR. M. NUNALLY:  Yes, Your Honor.


16 THE COURT:  Okay.


17 MR. M. NUNALLY:  Okay.  So thank you, Your Honor, for --


18 THE COURT:  Yeah.


19 MR. M. NUNALLY:  -- clearing that up.


20 THE COURT:  All right.


21 MR. M. NUNALLY:  Well, by way of this particular


22      memorandum, we can still state that South Carolina


23      law is clear that jurisdiction cannot be waived or


24      cured by default.


25 THE COURT:  Okay.  We -- and we've sort of -- I hope you


R. 770







Hearing Page 37
The Bank of New York Mellon v. Nunally, et al. 8/27/2025


Southern Reporting, Inc.
depos@southernreporting.net | www.southernreporting.net


 1      understand better now what jurisdiction is.  And I


 2      don't --


 3 MR. M. NUNALLY:  Yes, Your Honor.


 4 THE COURT:  I don't -- I'm not hearing yet a persuasive


 5      argument that says this court doesn't have


 6      jurisdiction over the matter.  And I agree with


 7      you.  You can't waive subject matter jurisdiction.


 8      But I don't know.  I haven't heard anything yet


 9      that says this court -- we've got an order of


10      reference.  The property's in South Carolina.  The


11      property's in Lexington.  It was recorded properly.


12      I don't hear anything that said we don't have


13      subject matter jurisdiction.  Now, whether your


14      trust argument and your assignment about when they


15      filed the mortgage, that's your next motion.  But


16      as far as jurisdiction, I'm not hearing anything.


17      And I'm not ruling, but I'm not hearing anything


18      that says, "For purposes of Rule 55, it's


19      jurisdictional."


20           Now, we -- I still got to weigh the 55


21      factors, or should we do this, you know, based on


22      an affidavit of default.  And I'll consider what


23      you've argued and what -- what he's argued.  So I


24      understand the jurisdictional argument on 55, and I


25      understand the affidavit of default argument.  Is
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 1      there anything different other than that?  Because


 2      you -- because you understand a motion to vacate a


 3      default is not an automatic -- it is not a matter


 4      of right.  It -- a court can say yes or no.  If it


 5      was an automatic right, you wouldn't have to file a


 6      motion.  You just say, "Here's my answer."  The --


 7      it -- we wouldn't have rules that say, "You have to


 8      answer in 30 days.  Just answer anytime, because we


 9      want justice."  You have to have a time limit.  So


10      you understand -- you understand there are time


11      limits that apply to this?


12 MR. M. NUNALLY:  Yes, Your Honor.


13 THE COURT:  And -- and it's not -- and it's not a matter


14      of right under -- under motion to vacate that you


15      get it granted because the -- the summons says "30


16      days."  And then the rules say, "If you file a


17      motion, you don't have to file it."  But after you


18      rule on a motion, then you do have to file it


19      within the time period.  So what he's arguing is --


20      is -- is technically, you -- you don't have the


21      right to file this motion because you didn't even


22      file it timely.  And, second of all, even if I do


23      consider for the timeliness factor, you're not


24      meeting the things because you've been allowed to


25      participate, there's still going to be a trial.
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 1      All of that, okay?


 2 MR. M. NUNALLY:  Yes, Your Honor.


 3 THE COURT:  All right.  Anything further on this motion?


 4 MR. M. NUNALLY:  And I -- and I think that we may touch


 5      on this in -- in -- in some of the next motions, as


 6      well, just in regards to the plaintiff's possession


 7      of the note, and how we wish to argue that as being


 8      insufficient, as well as the void assignment into


 9      the trust.


10 THE COURT:  Okay.  I want to -- while you're thinking


11      about that, I want to, again, reiterate something


12      we've talked about I know at least once.


13           Again, in South Carolina, South Carolina law


14      is -- is possession of the note is like possession


15      of a $20 bill.  For example, if you take a $20 bill


16      and go to Hardee's and say, "I want a coke," they


17      don't make you say, "Where did it prove -- where


18      did you get that $20 bill from," do they?


19 MR. M. NUNALLY:  No, sir.


20 THE COURT:  They don't say, "Show me a chain of


21      possession that you didn't steal it or that you


22      didn't take it or it was assigned to you


23      improperly."  Ownership is a jurisdiction, right?


24 MR. M. NUNALLY: Yes, Your Honor.


25 THE COURT:  The notes -- the note is the same way, all
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 1      right?  The note is the same way of it.  So they've


 2      got -- they've got possession of the note.  So


 3      they've got --that's jurisdiction.  That's


 4      jurisdiction.  And -- and, again, remember, they


 5      don't -- under South Carolina law, you don't have


 6      to prove how they got the note.  Just like a --


 7      like the $20 bill, they've got possession of the


 8      original note.  Now, what I do to allay homeowners'


 9      concerns -- and it could happen if they did steal


10      it or if it got -- if it got delivered to them


11      somehow improperly and then all the records got


12      shipped to them improperly and then payments got


13      started and made to them improperly.  If it was all


14      done somehow improperly, what -- what we can do  if


15      you ask -- if -- if the case goes on and they win -


16      - and the bank wins, what I have done in a case


17      where the bank wins is we do a rule to show cause


18      if the homeowner asks for it.  And I send a rule of


19      show calls to everybody in the chain, everybody


20      that is purported to had assignment from day one to


21      the end.  And I order them to come to the court,


22      and say, "You show up on this date to tell me why


23      you have an ownership and this interest with these


24      people, or I'm going to order all your stuff marked


25      satisfied on the record."  And to this date of --
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 1      I've only had to do it a couple times, but I've


 2      never had anybody shown up.  But that is a


 3      protection mechanism that we do because it is a --


 4      it is a legitimate concern that after you get --


 5      you know, after a person gets foreclosed on, you


 6      know, and -- and they -- and they don't see where


 7      the original note goes, they don't want somebody


 8      showing up 15 years later saying, "I got the


 9      original note, and I don't see any payment stuff,"


10      and sue you again, right?  So -- so I'm just


11      telling you that that is a mechanism for everybody


12      to remember if they end up winning the -- the --


13      the case.  Do you understand what I'm saying?


14 MR. M. NUNALLY:  Yes, Your Honor.


15 THE COURT:  Okay.  All right.


16 MR. M. NUNALLY:  Yes, Your Honor.  Your Honor, if I may,


17      in regards to the -- our argument about plaintiff's


18      possession of the note being insufficient, we would


19      like to, if we may, bring to the Court's attention,


20      under UCC 3-301, "A holder must be entitled to


21      enforce.  And endorsements without proof of a


22      lossful (verbatim) transfer are meaningless."  And


23      -- and we haven't seen that proof just yet of the


24      lawful transfer from who that loan was originated


25      with to who it transferred to.  And, if I'm not --
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 1 THE COURT:  Okay.  And you're -- you're -- you are


 2      citing UCC Article 3?


 3 MR. M. NUNALLY:  Yes, Your Honor.


 4 THE COURT:  Not Article 4?


 5 MR. M. NUNALLY:  Not at this moment, Your Honor.


 6 THE COURT:  Okay.  All right.  So, Mr. Burgess, if you


 7      will -- whenever we do our proposed order, what


 8      they are arguing then in Article 3 is commercial


 9      paper.  Article 4 is secured transaction.  This is


10      a secured transaction because there is a -- a


11      mortgage.  There is a security agreement with it.


12      There's a little different play over on it.  He's


13      arguing -- what I understand the argument to be,


14      "Well, yes, there is."  In Article 3, you would


15      have to show if somebody at Wendy's or whatever


16      restaurant it was, you would have to show them.


17      Because a $20 bill's a note, right?


18 MR. M. NUNALLY:  It is, Your Honor.  Yes, Your Honor.


19 THE COURT:  It's a negotiable note.  It's a Federal


20      Reserve note.  Theoretically, they can say, "Show


21      me where you got it from," if that's what Article 3


22      says.  All right.  So address Article 3 and the


23      Article 4 about secured transactions.


24           Now, I'm pretty sure I'm taking judicial


25      notice of this.  I don't know anyone who's ever
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 1      told me in court or as a lawyer that they were


 2      asked to show proof of the $20 bill, and any time


 3      they've spent money.  Now, I guess, if you were --


 4      if you had robbed the store, and it was like


 5      something that had ink on it, you know, like one of


 6      those dollar bills that might come up, but in an


 7      ordinary course, you don't have to show where you


 8      got money from/proof from.  Okay.  All right.  Next


 9      point.


10 MR. M. NUNALLY:  Also, Your Honor, in "Crawford v.


11      Central Mortgage Company," 404 South Carolina 39


12      (2013), it was stated that there is a requirement


13      of authentication of business records and chain of


14      custody, and that mere possession does not prove


15      authority.


16 THE COURT:  All right.  At the trial, they're going to


17      have their business record person there, and all


18      that testimony will occur.  Because they not only


19      -- what they have to do -- what that witness has to


20      do is -- is they have to come in and they have to


21      show how they got the documents, who they got it


22      from, the onboarding computer program they did, how


23      they logged in the payments, how they logged in the


24      stuff, how it's normal course of business.  There


25      will be a -- a good deal of time devoted to that
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 1      normally during their -- the bank's portion.  They


 2      put the person up, he goes through all the business


 3      records, so that occurs.


 4 MR. M. NUNALLY:  As to where we'll be able to cross?


 5 THE COURT:  Yes.


 6 MR. M. NUNALLY:  Okay.


 7 THE COURT:  Yes.  Absolutely.  You'll be able to cross


 8      them.


 9 MR. M. NUNALLY:  Thank you, Your Honor.


10 THE COURT:  Yep.  Okay.


11 MR. M. NUNALLY:  And then last -- lastly, at the June


12      30th, 2025, instrument inspection, Plaintiff, in


13      fact, did produce only the note, but failed again


14      to produce the pooling and service agreement/the


15      custodial receipts for servicing agreements.  And


16      that evidentiary gap is fatal if you're going to be


17      a trustee in -- in -- in this position as far as we


18      understand, Your Honor.


19 THE COURT:  All right.  That's bleeding into the next


20      argument more, right?  That -- that's not so much


21      -- that's not why you should necessarily -- that's


22      your -- your next argument.  I understand what


23      you're saying.  It can be part of this, but it's


24      more into the next argument, so let's -- okay.  I


25      -- I understand you -- you're making that argument,
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 1      also.


 2 MR. M. NUNALLY:  Okay.


 3 THE COURT:  And you're going to have the chance after he


 4      addresses your motion to argue it fuller.


 5 MR. M. NUNALLY:  Yes, Your Honor.


 6 THE COURT:  About the trust agreement, the pooling, and


 7      securitization.


 8 MR. M. NUNALLY:  Yes, Your Honor.


 9 THE COURT:  Because he said "not -- not a relevant


10      thing."  They've got the note.  They've got the


11      mortgage.  How we pay people and what we do and who


12      are -- how we do that, not relevant to the


13      enforceability.  What you're -- what you're arguing


14      is, is there's this case that says there's a law


15      that says, "Yes.  It is."  If it's something


16      happens after a certain point in time, not who they


17      pay, who they're making securitized payment to, all


18      that stuff, that's not relevant.  What you're


19      arguing is, is there's a New York case, it says,


20      "By statute pool and date closes at this time.


21      They can't foreclose afterwards."  So we'll --


22      we'll hear more about that in detail shortly, I


23      think.


24 MR. M. NUNALLY:  Thank you, Your Honor.


25 THE COURT:  Okay.  All right.  Thank you.  All right.
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 1      Okay.  Next -- next part, Mr. Burgess, the motion


 2      to dismiss based on pooling and the trust agreement


 3      and those matters.


 4 MR. BURGESS:  Yes, Your Honor.  That's the next one that


 5      -- that we had.  I believe that one was filed July


 6      9th.


 7 THE COURT:  Okay.


 8 MR. BURGESS:  It was either July 8th or July 9th.  I


 9      think --


10 THE COURT:  All right.


11 MR. BURGESS:  -- July 8th.


12 THE COURT:  Okay.


13 MR. BURGESS:  And that was a motion to dismiss, it looks


14      like related to Rule 12(b)(1) and 12(b)(6).  And,


15      Your Honor, we're certainly happy to address --


16 THE COURT:  All right.


17 MR. BURGESS:  -- both of those motions if they're


18      prepared to argue them.


19 THE COURT:  All right.  Are you -- are y'all ready to


20      argue it?


21 MR. M. NUNALLY:  Yes, Your Honor.


22 THE COURT:  You're -- okay.  All right.


23 MR. M. NUNALLY:  And -- and I apologize which motion is


24      that, again, Your Honor?


25 THE COURT:  This is your motion to dismiss filed July
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 1      8th, 2025.  7/8/2025.


 2 MR. M. NUNALLY:  Yes.  Yes, Your Honor.  Again, this


 3      goes back to the point of dismissal in regards to


 4      Plaintiff's lack of standing, as we understand it,


 5      by way of the assignment into a closed 2004 trust


 6      done all the way in 2023 as being something that


 7      we're not seeing the possibility of, and -- and it


 8      hasn't been proven to us just yet of how it is


 9      possible and that, even accepting allegations as


10      true, that we have yet to see any legally


11      cognizable claim, if you will, regarding this


12      motion.


13 THE COURT:  All right.  That -- what all that you just


14      said that's based on -- tell me that case -- the


15      case you're basing that all on.  All of that that


16      you just said, "I believe what I just said because


17      of . . ."  Tell me the case.


18 MR. M. NUNALLY:  Yes.  For a few we -- we -- well, we


19      know that the plaintiff has relied on cases like


20      Roshulyn (phonetic) and -- and -- and Bassman to


21      claim that --


22 THE COURT:  No, no, no.  I want to know what you rely


23      on.  You cited in your case.


24 MR. M. NUNALLY:  Yes.  Yes, Your Honor.


25 THE COURT:  Tell me that case, the date of it, and tell
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 1      me the facts of that case and the holding --


 2 MR. M. NUNALLY:  Yes, Your Honor.


 3 THE COURT:  -- that you base it on.  And then he's going


 4      to tell his cases, and then y'all will be able to


 5      respond back to it.


 6 MR. M. NUNALLY:  Yes, Your Honor.  As stated in the


 7      motion has a -- Number 4 has a REMIT trust governed


 8      by 26 U.S.C. Subsection 860D-860G.  The trust could


 9      not lawfully accept any mortgage asset after its


10      closing date without jeopardizing its federal tax-


11      exempt status.  Also, transfers after the closing


12      date are prohibited under the IRS code and violate


13      the PSA.  Courts have repeatedly held that post-


14      closing transfers into REMIT trust are void.  For


15      that, we would be able to see "Glaski v. Bank of


16      America," as well as "In re Saldivar."


17 THE COURT:  I've got it.  You don't have to read it.


18      I've got it on screen.


19 MR. M. NUNALLY:  Oh.


20 THE COURT:  Okay.  So this is -- I just found it.  This


21      -- this is the motion, right?


22 MR. M. NUNALLY:  Yes, Your Honor.


23 THE COURT:  And -- and your -- the argument there is --


24      is, is there's a New York Trust Law that they


25      accept the mortgage after its closing date, and
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 1      that it -- it -- it subjects them to -- wait a


 2      minute.  Hold on.  All right.  As four, which


 3      you're arguing, is -- it says, "The trust could not


 4      lawfully accept it without jeopardizing its federal


 5      tax-exempt status."  That's what you say on four,


 6      right?


 7 MR. M. NUNALLY:  Yes, Your Honor.


 8 THE COURT:  It doesn't say they couldn't enforce the


 9      mortgage, right?


10 MR. M. NUNALLY:  Yes, Your Honor.


11 THE COURT:  It says if they did it, they might lose a


12      tax benefit --


13 MR. M. NUNALLY:  Yes, Your Honor.


14 THE COURT:  -- right?  Okay.  All right.  And then it


15      says -- and then it goes on to say, "They're


16      prohibited."  And then this says, "Those transfers


17      are void," right?  So what --


18 MR. M. NUNALLY:  Yes, Your Honor.


19 THE COURT:  -- that says is, is that they're -- they're


20      void.  That says something different, okay.  All


21      right.


22 MR. M. NUNALLY:  Yes, Your Honor.


23 THE COURT:  So we'll let him address that.  So let's


24      start on that part right now, because that's the --


25      that's a discrete subsection.  So I'm going to let
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 1      him -- Mr. Burgess now address these matters


 2      raised.  Trust took it, post-closing assignment


 3      void, tax stuff's gone.  Tell me what -- what's the


 4      -- what's your argument and response to that?


 5 MR. BURGESS:  Thank you, Your Honor.  I'm happy to do


 6      so.  Your Honor, I'll try to be as brief as


 7      possible.  This isn't a novel issue.  Courts across


 8      the country have been faced with this sort of


 9      defense, and uniformly they've been rejected.  What


10      the defendants do have is pointing to a couple of


11      cases.  And I'll start with the "Wells Fargo Bank


12      v. Erobobo" that's on the screen there, and


13      Paragraph 9 of their motion.  That would be 39


14      miscellaneous 3rd (1220), a New York Superior Court


15      2013 case, which the defendants cite for the


16      proposition that a post-closing assignment is void


17      under New York Trust Law, EPTL 7-2.4.  That was the


18      holding of the trial court.  Your Honor, I want to


19      preface that by stating that trial court decision


20      was obviously appealed --


21 THE COURT:  All right.  Stop for a minute.


22 MR. BURGESS:  -- and later overturned on appeal.


23 THE COURT:  All right.  Stop for a minute.  What is the


24      New York Superior Court?  Is that a trial court or


25      an appellate court?
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 1 MR. BURGESS:  It's trial court.


 2 THE COURT:  So it's a trial court.  So it's like a trial


 3      order?


 4 MR. M. NUNALLY:  Yes, Your Honor.


 5 THE COURT:  Okay.  It's a trial order.  Okay.  So what


 6      happened after that trial order?


 7 MR. BURGESS:  Yes, Your Honor.  That order was


 8      ultimately overturned in the specific finding in


 9      the "Wells Fargo v. Erobobo" appealed decision.


10      And -- and I can give you the citation for that.


11      It was overturned and reversed in a decision found


12      at 127 AD 3rd -- I think it's the Appellate


13      District -- 3rd (1176).  Also, NYS 3rd at 312.


14      This is a -- an appellate court decision that came


15      up.


16 THE COURT:  All right.  All right.  Let me ask you a


17      question.  All right.  So that was an appellate


18      court.  Was that the New York --


19 MR. BURGESS:  It was.


20 THE COURT:  -- Supreme Court, or was it their court of


21      appeals?  What stage of appellate court ruling are


22      you talking about?


23 MR. BURGESS:  It was the court -- their equivalent to


24      the court of appeals.  It was not --


25 THE COURT:  All right.
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 1 MR. BURGESS:  -- the Supreme Court or the ultimate


 2      highest court in -- in the appellate court system


 3      for the state of New York, as my understanding.


 4 THE COURT:  All right.  Was this -- was it appealed to


 5      the highest court?


 6 MR. BURGESS:  No, sir.


 7 THE COURT:  Okay.  Well, then --


 8 MR. BURGESS:  A leave for rehearing was actually denied.


 9 THE COURT:  Okay.  All right.


10 MR. BURGESS:  A leave to appeal further was actually


11      denied.


12 THE COURT:  All right.  So let's stop.  So let me


13      explain this.  (To the Nunallys)  I want to -- I


14      want to explain to you what he just said, and I'm


15      going to put it on a South Carolina level.


16 MR. M. NUNALLY:  Okay.


17 THE COURT:  All right.  What you cited in Number 4 was


18      my order.  Somebody like me.  A trial court order.


19 MR. M. NUNALLY:  Yes, Your Honor.


20 THE COURT:  A trial court order, "I said this."  It got


21      appealed to the people in the picture over your


22      shoulder back there.  The appeal court, like the


23      court of appeals.


24 MR. M. NUNALLY:  Yes, Your Honor.


25 THE COURT:  They said, "Trial judge got it wrong.  We
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 1      don't agree with it."  So it doesn't matter that


 2      trial court, like me, ruled and agreed with you.


 3      If the appellate court says, "No.  This order is


 4      not the law," is what the appellate court said.


 5      Does that make sense?


 6 MR. M. NUNALLY:  It does, yes, Your Honor.


 7 THE COURT:  Okay.  All right.  And what I'm asking you


 8      is, is what you've cited is in effect the court of


 9      appeals decision, right?


10 MR. BURGESS:  That's correct, Your Honor.


11 THE COURT:  And -- and --


12 MR. BURGESS:  The law of the case is the exact opposite


13      of the trial court order they've cited.


14 THE COURT:  Okay.  And to your -- and what -- now, tell


15      me what you just said "cert was denied."  Is that


16      what you said?


17 MR. BURGESS:  That's correct.


18 THE COURT:  Okay.  Now, I want to explain what a common


19      version of "cert is denied."  What happens is, is


20      when it goes from, like, the trial judge and the


21      trial court, and they appeal it to the court of


22      appeals.  The court of appeals makes a ruling.  You


23      can appeal it from the court of appeals to the


24      Supreme Court by a process called "certiorari," and


25      what it says is, is the parties say, "Dear Supreme
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 1      Court, we think the court of appeals messed up, and


 2      they should have affirmed the trial court, not


 3      reversed them.  We'd like you to take the case and


 4      reverse the court of appeals."


 5           The court -- the Supreme Court said, "No."


 6      Now listen.  "No."  They said, "We're not taking


 7      the case."  Some people say, "Well, that


 8      automatically means they agree with the court of


 9      appeals."  Could be.  Could just mean they don't


10      want to take the case at this point.  It could mean


11      a lot of things.  But what we do know is, is that


12      in New York, the highest court ruling does not say


13      what Number 4 says.  Is that your argument?


14 MR. BURGESS:  Yes, Your Honor.


15 THE COURT:  Okay.


16 MR. BURGESS:  That's our argument.  And it's been


17      analyzed by courts across the country.


18 THE COURT:  Okay.  All right.  So let's do some numbers


19      on that.  That -- that was in your memo.


20 MR. BURGESS:  Yes, sir.  So, initially, the -- the


21      reason why this is important is because after the


22      2013 ruling in Erobobo at the trial court, the same


23      issue was being litigated across the country.  In


24      California, where California has a nonjudicial


25      foreclosure method as far as foreclosing on a


R. 788







Hearing Page 55
The Bank of New York Mellon v. Nunally, et al. 8/27/2025


Southern Reporting, Inc.
depos@southernreporting.net | www.southernreporting.net


 1      mortgage -- in California, it would be nonjudicial


 2      foreclosure of a deed of trust.  Ultimately, in


 3      California a -- a mortgage -- a mortgagor can file


 4      an affirmative suit to try and state wrongful


 5      foreclosure.  And so that's exactly what happened


 6      in 2013 in the Glaski case, "Glaski v. Bank of


 7      America."  Essentially in that case, Bank of


 8      America had nonjudicially foreclosed.  The Glaskies


 9      filed suit and they made essentially the same


10      argument that the Nunallys are making in this case


11      because of the underlying transfer of the note and


12      mortgage into the trust was supposedly in


13      contravention of the times set forth in the pooling


14      and servicing agreement, it's void under New York


15      law.  And the "Glaski -- Bank of America v. Glaski"


16      case actually did -- or "Glaski v. Bank of


17      America," I should say.  And that's found at 160


18      California Reporter 3rd 449, also decided in 2013.


19      Now, it's important that that decision was made


20      while Erobobo was on appeal.  And that'll be


21      discussed a little bit later in one of the further


22      cases that I cite that actually discuss a number of


23      these cases.  And, essentially, Glaski said, "We


24      think that under the Erobobo case that the transfer


25      was void.  And so the underlying mortgagor has
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 1      rights to be able to make a claim for wrong


 2      foreclosure based on the timeliness of the


 3      transfer.  Essentially giving life or some credence


 4      to this argument that we're here today on.  The


 5      pooling and servicing argument.


 6 THE COURT:  And -- and under -- and -- and want to make


 7      sure that the Nunallys understand a term that you


 8      just used.  Half -- about half of America is


 9      judicial foreclosure.  About half is writ or


10      nonjudicial foreclosure.  California is


11      nonjudicial.  South Carolina is judicial.  In South


12      Carolina, what has to happen in judicial -- like


13      South Carolina and Florida are judicial.  North


14      Carolina and Georgia are writ or nonjudicial.  In


15      the judicial states like we are, four things have


16      to happen before somebody could take your home.


17      They have to file a lawsuit, right?  That's


18      happened.  They have to have a hearing, an


19      adjudication that you're entitled to it.  We're


20      still doing that part, right?  Then if the bank


21      proves its case, it has to be sold after public


22      notice, at auction, and all that stuff.  And then,


23      four, whoever the bidder is, bank or non-bank, has


24      to pay money and they have to get a deed.  So those


25      four things have to happen.  And as you can see,
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 1      you have full trial rights.  You get to do


 2      discovery, you get to do stuff, you got rules.  The


 3      writ states, while they're all a little different,


 4      it basically works like this, "We're the bank.  You


 5      didn't make a payment.  Get out in ten days unless


 6      you file a countersuit that shows that you have


 7      some basis to argue you should be able to stay in


 8      the house."  So what I understood you to say was


 9      that happened.  And in California, which is a


10      nonjudicial state, they said, "You filed a


11      countersuit.  You've raised an issue that has at


12      least been successful on the trial level in New


13      York."  But they didn't do it after the -- the --


14      the New York Appellate Court had ruled, is that


15      what you're saying?


16 MR. BURGESS:  That's correct.


17 THE COURT:  Okay.


18 MR. BURGESS:  Glaski was decided before Erobobo was --


19 THE COURT:  All right.


20 MR. BURGESS:  -- appealed --


21 THE COURT:  All right.  Now --


22 MR. BURGESS:  -- or before the decision on appeal.


23 THE COURT:  Right.  Now, if California courts had


24      learned that the New York case they were -- relied


25      on had been overruled, may have been a different
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 1      decision, may not.  We don't know, right?  So what


 2      happened in the California case?  Did it get


 3      appealed up or what happened?  It's just a trial


 4      case.


 5 MR. BURGESS:  Well, the California case initially, the


 6      Glaski case, which cited Erobobo, has 231 separate


 7      negative citations in California and throughout the


 8      United States.  Those negative citations, a number


 9      of those cases reference that Glaski on his face


10      was an outlier and is not widely accepted law.


11      And, Your Honor, I can go into a few of those now.


12      Particularly, there was --


13 THE COURT:  All right.  Well, hold -- well, hold on.  In


14      the California case.  What was it?  What number?


15      What was that called?  Was that Erobobo or Glaski?


16 MR. BURGESS:  Glaski was the California.  "Glaski v.


17      Bank of America."


18 THE COURT:  Okay.  So -- and Glaski was the trial one


19      appealed up to an appellate court?


20 MR. BURGESS:  I believe it went to one of their second -


21      - their first levels of appeal, the -- essentially


22      the court of appeals.  I -- there wasn't a


23      statewide law that came down that references Glaski


24      as the law of the case -- or the law of land in --


25      in California.
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 1 THE COURT:  Okay.  All right.


 2 MR. BURGESS:  So there's been a number of cases that


 3      distinguish it, just flat out fail to follow it.


 4      And it's because of the discussion that we're


 5      having right now.  The theory that the Nunallys are


 6      putting forward that they're claiming these cases


 7      -- and -- and they cite Glaski, which is the reason


 8      why I'm discussing it -- is that the pooling and


 9      servicing agreement in their theory -- and, again,


10      we haven't gotten into the facts of they would have


11      to prove that these things are, in fact, true.  But


12      what they're asserting and assuming that -- even


13      assuming what they're asserting is true, they're


14      asserting that if a transfer of a mortgage into a


15      trust happens outside of a certain timeline that's


16      governed by the pooling and servicing agreement,


17      that New York law says that act is void.  The only


18      way they would have standing under the Glaski case


19      and any case associated with -- with it, as if that


20      were, in fact, the law in New York that a transfer


21      is void.  And, in fact, that's exactly the opposite


22      of what New York law is.


23 THE COURT:  That was the law of New York on the trial


24      level decision.


25 MR. BURGESS:  That was.  That's correct.
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 1 THE COURT:  But not --


 2 MR. BURGESS:  And that's what Glaski found.


 3 THE COURT:  But not when it got appealed up to the court


 4      of appeals?  The New York court appeals?


 5 MR. BURGESS:  Correct.


 6 THE COURT:  Okay.


 7 MR. BURGESS:  And the California Supreme Court, while


 8      not making a determination about what New York law


 9      said as far as -- far as void and voidable, in the


10      case of "Yakanova (verbatim) v. New Century


11      Mortgage Corporation."  That's 62 California 4th


12      (919).  It's a 2016 California Supreme Court case.


13      They asserted that the proposition in Glaski would


14      be true depending on what New York law said about


15      void versus voidable.


16 THE COURT:  Right.


17 MR. BURGESS:  So if New York law said that an action and


18      contribution of a pooling and servicing agreement


19      was a void act, then the Glaski argument would have


20      teeth.  They didn't answer the question as to what


21      New York law said.  They just said if the


22      proposition is -- if New York ever decides, and


23      they haven't to this day, as we sit here in 2025 --


24 THE COURT:  Well, their court of appeals has said no to


25      what trial -- the trial people said?
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 1 MR. BURGESS:  That's correct.


 2 THE COURT:  Right.


 3 MR. BURGESS:  And that's never been changed.


 4 THE COURT:  Right.  That's never been changed.


 5 MR. BURGESS:  So the law, as we sit here today in 2025,


 6      is that even considering everything that they're


 7      saying that, A, number one, an action taken in


 8      contradiction of a pooling and servicing agreement


 9      is not void, but the mortgagors themselves don't


10      have standing to challenge that act, and that's --


11      it's their standing to challenge the act is what --


12      is the crux of the issue here, and that's what


13      California was -- was wrestling with --


14 THE COURT:  Okay.


15 MR. BURGESS:  -- was whether or not an action is void or


16      voidable under New York Trust Law.


17 THE COURT:  All right.


18 MR. BURGESS:  And I've cited in my brief that -- that we


19      filed on August the -- the 25th, Your Honor, a


20      number of cases that go right into the heart of the


21      Glaski case.  Let -- as I said, this isn't a -- a


22      novel issue.  They discuss it at length.  One of


23      the -- the best cases that I read as far as in-


24      depth analysis of the -- the -- this very issue is


25      a bankruptcy court opinion out of the Eastern
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 1      District of Virginia, Norfolk Division.  And it


 2      analyzed all of the cases that we've been talking


 3      about --


 4 THE COURT:  And that was the --


 5 MR. BURGESS:  -- Bassman, Erobobo --


 6 THE COURT:  And that was the A-4 one?


 7 MR. BURGESS:  -- Glaski.


 8 THE COURT:  Yeah.  Okay.


 9 MR. BURGESS:  And it was a 2016 bankruptcy case.  So by


10      the time they made this decision, all of these


11      cases were already decided.  So they had the full


12      information in front of them.  And they -- they go


13      in depth.  In fact, it's -- there's a page and a


14      half of -- of straight citation from that


15      case/straight quotation.  They give an excellent


16      discussion of both Erobobo, Glaski and the -- the


17      time frame and -- and the court's treatment of


18      whether or not a case -- or an action is -- is void


19      versus voidable.  And, ultimately, the decision


20      that they made in that case was that the -- as


21      we're stating, the mortgagor does not have standing


22      to raise this pooling and servicing issue.  And so


23      they can't have -- and they can't make the argument


24      they're making now.  They lack standing to do it.


25      And under New York Trust Law, based on the laws
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 1      that stand, they're following the concept that even


 2      if they accept as true that an action taken by the


 3      trustee was in contravention, and -- and, again,


 4      the plaintiff in this case isn't conceding that --


 5      that that's factually happened here.  Their


 6      assertion is that every action taken regarding the


 7      transfer of the note and mortgage to the plaintiff


 8      in this case was perfectly within South Carolina


 9      and New York law.


10 THE COURT:  All right.  All right.


11 MR. BURGESS:  But, basically, they're saying they don't


12      have standing --


13 THE COURT:  Let's stop.


14 MR. BURGESS:  -- to make that argument.


15 THE COURT:  Let's stop.  Because I want to make a -- a


16      for instance argument.  Hypothetical.  All right.


17      Let's say I buy your argument that says what they


18      cited was trial court and New York got overruled.


19      They didn't understand that they weren't deciding


20      law.  They don't -- they're non-lawyers.  Whoever


21      -- however they got this information or whoever


22      they got it from didn't understand it was trial


23      court, not Supreme Court.  They didn't shepardize


24      it, all right?  And I -- and I deny the motion to


25      dismiss, right?  Say if I -- if I deny both -- all
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 1      the motions and we're set for trial, right?  Set


 2      for trial.  And then on the day of trial, you've


 3      got your business record guy up, right?  And he's


 4      going through his, "How we got the note, how we got


 5      the mortgage," and that.  They can still at that


 6      point ask that question, can't they?


 7 MR. BURGESS:  As far as how they got the note and the


 8      mortgage?


 9 THE COURT:  Yeah.  Did you get -- show -- show -- yeah,


10      right?


11 MR. BURGESS:  I -- I believe that question can certainly


12      be answered.  What I will say is this, what we have


13      before the court here is a -- an endorsed note that


14      is endorsed in blank.


15 THE COURT:  I -- I --


16 MR. BURGESS:  It is like money that isn't ink stained --


17 THE COURT:  Right.


18 MR. BURGESS:  -- or anything like that.


19 THE COURT:  I understand that, but they can still ask


20      it.  The -- the ruling -- if I rule for you on the


21      motion to dismiss, they can ask the same question


22      at trial, right?


23 MR. BURGESS:  Yes, sir.


24 THE COURT:  And they're not barred by me ruling the --


25      if I was to rule for you the motion to dismiss, and


R. 798







Hearing Page 65
The Bank of New York Mellon v. Nunally, et al. 8/27/2025


Southern Reporting, Inc.
depos@southernreporting.net | www.southernreporting.net


 1      your guy would have to explain how the stuff


 2      happened, right?


 3 MR. BURGESS:  Yes, sir.


 4 THE COURT:  Because even if the answer is, "Yeah.  We


 5      did it afterwards, so what," the authority they


 6      have then by what you're arguing is an overruled


 7      New York trial court.


 8 MR. BURGESS:  That's correct.


 9 THE COURT:  That nobody else is following.  Is that --


10      is that what you're arguing?


11 MR. BURGESS:  Yes, sir.


12 THE COURT:  Okay.  All right.  (To the Nunallys)  So you


13      understand if I'm to rule that, you can still ask


14      the guy the question, and if there's some


15      additional law that comes up or something, or he's


16      -- he's got some bad research, you can still raise


17      that issue at the trial.


18 MR. M. NUNALLY:  Yes, Your Honor.


19 THE COURT:  Because what you've cited is a me order.


20      Not a guy -- not those guys in the picture order,


21      okay?  You -- you understand what I'm saying?


22 MR. M. NUNALLY:  (Nods head up and down.)


23 THE COURT:  Okay.  All right.  All right.  Anything


24      further on that issue?


25 MR. BURGESS:  Well, Your Honor, I -- I -- because this
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 1      has come up in previous meetings that we've had in


 2      previous hearings, I -- I did want to mention that


 3      this argument in and of itself has never been taken


 4      up in a published opinion in South Carolina.


 5 THE COURT:  All right.


 6 MR. BURGESS:  What I did find was some unpublished cases


 7      at essentially every level.  In the case of


 8      "Scheider v. Deutsche Bank National Trust Company,"


 9      that's a 572 Federal Appendix 185, it's a fourth


10      circuit opinion issued in 2014 that took up


11      essentially these same arguments.  And what that --


12      what the fourth circuit did was they upheld the


13      district of South Carolina's dismissal -- or


14      granting of summary judgment on this very issue.


15      The Scheiders raised the exact same issue that the


16      Nunallys are raising in this case.  They're stating


17      you -- they sued Deutsche Bank, and said, "You


18      don't have the authority to enforce the note and


19      mortgage because you -- because the timing of when


20      you received the note and mortgage into the trust."


21      The fourth circuit essentially upheld the motion


22      for summary judgment that was granted to Deutsche


23      Bank in that case.


24 THE COURT:  All right.  And -- and -- and just so


25      everybody understands, we're apples to apples,
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 1      right?  So at trial, if you make that argument,


 2      right?  At trial, if you make that argument, what


 3      you're also arguing is, is, "I'm not standing here


 4      as an officer of the court saying that the fourth


 5      circuit, even if it was published and this is the


 6      fourth circuit that's unpublished," you're not


 7      arguing it's controlling precedent for me, you're


 8      arguing just like they would argue if they found


 9      another state court decision.  It's just


10      persuasive, right?


11 MR. BURGESS:  That's correct, Your Honor.


12 THE COURT:  Right.


13 MR. BURGESS:  And in all candor to the court --


14 THE COURT:  Right.


15 MR. BURGESS:  -- I haven't found a South Carolina case


16      that is published --


17 THE COURT:  Okay.


18 MR. BURGESS:  -- that finds this.  What I did find, in


19      addition to the Scheider case, which was district


20      court and fourth circuit, I found a South Carolina


21      Appellate Court unpublished opinion, "U.S. Bank v.


22      Johnson."  That's 2012 Westlaw 10864163.  Your


23      Honor, that was a similar case where it was a


24      foreclosure.  And it was a -- an appellate court


25      decision.  It's an unpublished decision.  One of
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 1      the arguments being made by South Carolina Legal


 2      Services on behalf of a -- a foreclosed Defendant


 3      was the exact same type of argument the Nunallys


 4      are raising here.  The appellate court essentially


 5      said, "Because there's no authority to support this


 6      position, we're not going to address it."  And it's


 7      an unpublished opinion.  It didn't go into depth.


 8      I just wanted to put it out there for --


 9 THE COURT:  All right.


10 MR. BURGESS:  -- the Court's understanding.


11 THE COURT:  Well, I want -- I want to again explain that


12      -- what that means practically.  When the Nunallys


13      stood up and said, "I want to tell you about this


14      New York trial case," right?  It was -- we're in


15      South Carolina.  That's a New York trial case,


16      right?


17 MR. M. NUNALLY:  Yes, Your Honor.


18 THE COURT:  The difference is there's a little


19      difference because it's a wedge in the -- in the


20      New York trial case, it was reversed, right?  So


21      we've got published decisions saying that was


22      reversed, right?  So you can't come in and argue a


23      case that was reversed is good law that controls


24      what I do, right?  Because it's in New York, and


25      New York reversed it.  Similarly, but not exactly
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 1      the same, what Mr. Burgess has done is he has


 2      argued both South Carolina and bankruptcy in


 3      federal court.  (To Mr. Burgess)  Was the


 4      bankruptcy unpublished or -- or was it published?


 5 MR. BURGESS:  The bankruptcy was a trial court decision.


 6 THE COURT:  Okay.  So --


 7 MR. BURGESS:  That -- that was "In re Cain."


 8 THE COURT:  Okay.


 9 MR. BURGESS:  It may have also been unpublished as 2012


10      Westlaw 1098465.


11 THE COURT:  All right.  Well, none of those -- none of


12      those are controlling me.  They're not precedent.


13      It isn't like I read those and say, "I -- I can't


14      think anymore.  Those people have told me what to


15      say," right?  I can't -- I -- I don't have any -- I


16      can't.  It's not controlling.  But what it is, is


17      it could be persuasive because other jurisdictions


18      are just -- we don't have something directly on


19      point, or you'd be arguing that, right?


20      Controlling.  So you go around and say, "Well, what


21      have other people done," right?  So what he's


22      arguing is these three things.  And trial courts


23      are free to say, "Well, I don't have to follow it,"


24      but if I read the cases and I read the cases that


25      they cite that are published, that are authority,
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 1      and I think it's good logic, I can follow the same


 2      logic.  I can't cite the unpublished case and say,


 3      "See, I'm right, because they've already said so."


 4      So if it got appealed, then the court of appeals


 5      would look at my order like, "I thought this up by


 6      myself.  I wasn't citing a controlling appellate


 7      decision from the people in the picture."  Does


 8      that make sense?


 9 MR. M. NUNALLY:  Yes, Your Honor.


10 THE COURT:  So you can argue it.  Y'all can't argue to a


11      court something that you know has been reversed.


12      You have a duty -- both sides have a duty to tell


13      the court, "That's been reversed," right?  Because


14      otherwise you're lying to the court.


15 MR. M. NUNALLY:  Yes, Your Honor.


16 THE COURT:  So -- but you can say it's unpublished,


17      because what unpublished says is this is good law


18      just to these two -- these parties in this specific


19      case.  Valid law.  But it's not -- it doesn't then


20      affect everybody else in the state, right?  Because


21      it could be little different stuff, little


22      different facts, little different tweaks.  Does


23      that make sense?


24 MR. M. NUNALLY:  Yes, Your Honor.


25 THE COURT:  Okay.  All right.  Mr. Burgess?
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 1 MR. BURGESS:  Well -- and, Your Honor, that -- that goes


 2      to the heart of what I'm arguing.  That this


 3      particular theory isn't novel.  It's been argued


 4      across the United States.  It's been examined in


 5      depth.  I provide numerous examples of that in --


 6      in our brief and opposition to the motion to


 7      dismiss.  It simply does not hold water.  Related


 8      to the motion to dismiss itself for failure to


 9      state a claim, the four corners of the complaint


10      control.  We've pled a cause of action for


11      equitable mortgage related to the notary section of


12      the mortgage.  We've pled a cause of action for


13      foreclosure for the purposes of a motion to


14      dismiss.  The Court, considering those to be true,


15      would have to deny the motion --


16 THE COURT:  Deny.


17 MR. BURGESS:  -- to dismiss.


18 THE COURT:  All right.  I understand your argument.


19 MR. BURGESS:  Additionally, we have the same arguments


20      related to timing.  Because this was two days


21      before the scheduled trial --


22 THE COURT:  Right.


23 MR. BURGESS:  -- that this particular motion was made.


24      And, Your Honor, you -- you brought up an excellent


25      point, and I'll wrap it up with this.  One of the
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 1      things that concerns me about this case is part --


 2      part of the items that the Nunallys cite in their


 3      documents that they've handed up or filed with the


 4      court, including the one they hand up today,


 5      they're citing them for propositions that don't


 6      exist.  And some of the cases that they cite don't


 7      even exist.  I'll give an example.  One of the --


 8      the cases that Mr. Nunally discussed in his initial


 9      argument on the motion to dismiss was the "Crawford


10      v. Central Mortgage Company" case.  That's 404


11      South Carolina 39 (2013).  I believe it's a Supreme


12      Court case.  This is the one where Justice Toal


13      said that the lender supervising or -- or sending


14      out loan modification agreements wasn't the


15      unauthorized practice of law.


16 THE COURT:  Right.  This was an unauthorized practice of


17      law case.


18 MR. BURGESS:  Yes, Your Honor.


19 THE COURT:  Crawford was.


20 MR. BURGESS:  And --


21 THE COURT:  Right.


22 MR. BURGESS:  -- and I -- I say that -- I bring it up


23      because one of the things that Mr. Nunally asserts


24      right here in this document he handed me today that


25      -- that he asserts that case stands for is the
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 1      proposition that mere possession does not prove


 2      authority, and that requires authentication of


 3      business records and chain of custody.  I've read


 4      that case forward and backwards.  I don't recall


 5      any suggestion of chain of custody or the word


 6      "custody" even being mentioned in that case.  What


 7      I fear here is potentially Mr. Nunally using AI


 8      that's using buzzwords and putting them to cases


 9      that Mr. Nunally wouldn't know whether or not they


10      exist or not if he doesn't have access to Westlaw


11      or Lexis.  But he's citing them because he's being


12      told that's what these things stand for.


13           Another example would be the citation he gave


14      in this document he just handed up to "Ex parte


15      Progressive Northern Insurance Company," 367, S.C.


16      365, a 2006 case.  He gives a full citation for it.


17      I've got Westlaw pulled up.  I can't find that


18      case; that it -- that it exists at all.  But he


19      cites it for the proposition that standing is -- as


20      jurisdiction on lack of standing means court lacks


21      subject matter jurisdiction.  And, Your Honor, on


22      that point, I did discuss in my brief the


23      differentiation between standing and lack of


24      jurisdiction.  Our Supreme Court in binding


25      precedent has said that standing in such matters --
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 1 THE COURT:  All right.


 2 MR. BURGESS:  -- jurisdiction are not one and the


 3      same --


 4 THE COURT:  Right.


 5 MR. BURGESS:  -- based on the waiver --


 6 THE COURT:  Right.  I -- I --


 7 MR. BURGESS:  -- proposition that you discussed.


 8 THE COURT:  I understand.  I understand that, and I'm


 9      going to -- we're going to address what you just


10      raised momentarily.  Okay.  Anything in -- in


11      response?


12 MR. M. NUNALLY:  Yes.  I would like to say in regards to


13      -- I think that the plaintiff is possibly utilizing


14      the supplemental memorandum that was entered.  If


15      I'm not mistaken.


16 THE COURT:  (To Mr. Burgess)  You did a supplemental e-


17      mail that you sent out to everybody?


18 MR. BURGESS:  I did circulate a supplemental --


19 THE COURT:  Yeah.


20 MR. BURGESS:  -- memorandum of law just outlining --


21 THE COURT:  Yeah.


22 MR. BURGESS:  -- the law because I knew this would come


23      up for discussion today.


24 THE COURT:  Right.


25 MR. BURGESS:  That was filed back, I believe, on the
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 1      25th.


 2 THE COURT:  It was filed on August e-filed --


 3 MR. BURGESS:  August 25th.


 4 THE COURT:  -- on August 25th.


 5 MR. M. NUNALLY:  Okay.


 6 MR. BURGESS:  And, Your Honor, I e-mailed it to all the


 7      parties --


 8 THE COURT:  Okay.


 9 MR. BURGESS:  -- as I was filing it.


10 THE COURT:  Right.


11 MR. BURGESS:  And it's just a -- an outlining of the


12      plaintiff's position related to the law.  It's not


13      evidence of anything.


14 THE COURT:  Right.


15 MR. BURGESS:  It's just our arguments.


16 THE COURT:  Okay.


17 MR. M. NUNNALLY:  Well, Your Honor, we -- we were


18      objection -- objecting to that, because last time


19      we -- we met, you specifically said there --


20      there's nothing else to be filed until we get to


21      this hearing today.


22 THE COURT:  Oh -- oh, well, no.  That's -- that was


23      motions.  You can file memos.  You -- I mean, like


24      -- like you just handed up to me.  I mean, you


25      could file something that says, "This is -- this is
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 1      what I'm arguing."  You can't file a motion.  I


 2      don't rule on this.  This is just like your oral


 3      argument.


 4 MR. M. NUNALLY:  Okay.


 5 THE COURT:  I mean, this is like when you hand -- if you


 6      had handed me something that said, "Here's the 15


 7      points I'm going to talk about today, I want to


 8      file that."  You could file that.  That's not a


 9      motion.  This was a memorandum about what I'm going


10      to talk about for everything that's been filed.


11      That regularly -- I mean, this got filed early.


12      One of the banes of trial court is, is normally the


13      attorneys come in and say, "Here's 28 pages for the


14      motion we're going to hear right now.  Please read


15      it."  You can't do that, right?


16 MR. M. NUNALLY:  Yes, Your Honor.


17 THE COURT:  You can't read 28 pages right before you're


18      supposed to start.  So that's okay.  That's a memo.


19      That's not a filed motion.


20 MR. M. NUNALLY:  Yes, Your Honor.


21 THE COURT:  Okay.  Anything further?


22 MR. M. NUNALLY:  In regards to this motion, Your Honor?


23 THE COURT:  Yeah.  To what he said, yes.


24 MR. M. NUNALLY:  Or to what he said?


25 THE COURT:  Yes.
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 1 MR. M. NUNALLY:  Your Honor, we're doing the best


 2      research that we can with what we have.  I utilize


 3      extremities such as the Internet.  I don't count on


 4      AI because AI can be wrong.  And the Emory Law


 5      Library because we're in Atlanta.  When I have the


 6      chance here to be downtown on Harden Street at


 7      their library, under oath here today, I am -- we,


 8      as Defendants, are not trying to waste the court's


 9      time or the plaintiff's time by entering in


10      decisions or -- or even case law or statutes that


11      don't exist.  That -- that's not our intent.


12      That's not our intent.  Our intent is to be as


13      honorable as this process --


14 THE COURT:  Right.


15 MR. M. NUNALLY:  -- requires us to be.


16 THE COURT:  I -- I mean, you can stop right now.  I


17      don't -- I don't -- I have not seen or heard


18      anything on behalf of what y'all have done or said


19      that indicates an indication to me that you are


20      deliberately lying or -- or trying to mislead the


21      court, okay.  I'm not questioning your motive.  We


22      are going to talk about some things for you to


23      start doing, okay?  So I understand your argument.


24      I'm not making a finding.  I don't think he was


25      arguing that.  I think he was pointing it out as a
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 1      -- as a buzzword for the trial judge to say, "Talk


 2      about this," and we're going to talk about this in


 3      a moment when you finish about how -- how to


 4      proceed, so this -- to -- because this happens to


 5      lawyers.  There are lawyers who do AI.  There are


 6      lawyers that do stuff that are getting in trouble.


 7      So I'm going to talk about what our Supreme Court


 8      says, and then some -- use some terms with you so


 9      you don't get caught because you're not a lawyer;


10      not understanding Superior Court sounds like the


11      best one, the top one, right?


12 MR. M. NUNALLY:  Yes.


13 THE COURT:  It's not.


14 MR. M. NUNALLY:  Yes, Your Honor.


15 THE COURT:  It's not.  How you shepardize it.  What you


16      do when you're doing research, all right?  So we're


17      going to talk about that a little bit.  So I don't


18      -- I'm not -- I'm not -- none of that's going to be


19      in the order.  I don't -- I didn't -- Mr. Burgess,


20      I didn't -- you -- I didn't understand you to be


21      making an accusation at them for doing this


22      purposefully?  I --


23 MR. BURGESS:  No, Your Honor.  I'm just bringing it to


24      the Court's attention --


25 THE COURT:  I didn't -- I didn't take --
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 1 MR. BURGESS:  -- for that very reason.


 2 THE COURT:  I didn't receive it as that.


 3 MR. M. NUNALLY:  Yes, Your Honor.


 4 THE COURT:  Okay.


 5 MR. M. NUNALLY:  It -- it was brought up by the


 6      plaintiff regarding "Schneider (verbatim) v.


 7      Deutsche Bank," their statement that was made;


 8      however, as stated in our memorandum that was


 9      handed up, from what we found in that case, there


10      was no evidence of a void act, and the bank


11      produced sufficient evidence of entitlement.  And


12      here the plaintiff has indeed failed to produce the


13      PSA, custodial evidence or authority documents.


14      And the plaintiff's reliance on the overwhelming


15      authority ignores the fact that every case


16      projecting PSA theories turn on a lack of evidence


17      of a void act.  And so here we are making efforts


18      for the record to be able to demonstrate precisely


19      the void defect, Your Honor.


20 THE COURT:  Okay.  All right.  Let me explain what --


21      what I understood the arguments were.  The


22      arguments were that the New York court said, "Yes.


23      It's void.  It's void because you didn't show the


24      stuff.  And it happened afterwards."  The court of


25      appeal, the higher court, and the rest of the court
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 1      said, "You don't even get to ask that.  You don't


 2      have standing to ask that question."  That's what


 3      he's arguing.  What I said earlier was as assuming


 4      I say, "Okay.  For -- for -- for purposes of motion


 5      to dismiss, if I'm to grant it, he still has to


 6      bring his guy and show his stuff."  Now, do you get


 7      to show -- do you get to say, "I get to now file a


 8      motion," and say, "I get three more months or time


 9      to look at this."  No.  I'm not going -- I'm not


10      going to do that because we've done discovery.


11      We've -- we've seen documents, you've seen


12      everything other than the pooling document, which I


13      haven't seen an authority that says you have a


14      right to get it.  Something may change during the


15      actual cross-examination of the witness that I'm


16      going to allow you to ask the question, and I'll


17      rule on it then.  I may say, "Under the existing


18      law, you don't have a right to look at it."  He's


19      got the note.  Doesn't matter about the pooling


20      agreement, whether they did it timely or not,


21      because all these cases disagree with what the New


22      York case said.  I agree with that.  Or if


23      something comes up that -- that his guy says,


24      "Well, Paragraph 3 says it's absolutely void, and


25      we have to pay them back money."  He blurts
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 1      something like that out, well, then we're going to


 2      come to a screeching halt about what documents


 3      we're going to look at, all right?  Does that make


 4      sense?


 5 MR. M. NUNALLY:  It does, Your Honor.


 6 THE COURT:  Okay.


 7 MR. M. NUNALLY:  Yes, Your Honor.  Well, also, what the


 8      New York Supreme Court decided on in 2012,


 9      "JPMorgan Chase Bank vs. Earling" (phonetic), is


10      that there is no evidence of a legal transfer or


11      merger between these two entities.  And if that is


12      the case, then therefore NovaStar Mortgage, Inc.,


13      cannot legally endorse a note originated by


14      NovaStar Home Mortgage because they were two


15      different entities before the Bank of New York


16      Mellon even came along.  And -- and -- and -- and


17      that is something that goes a little deeper into


18      the issue of how all of this securitization gets to


19      a particular point where it's -- it's not able to


20      be followed.  It's -- it's not able to have the


21      oversight, unless there are those who have put in


22      enough time and research to be able to understand


23      what is going on, what has to happen, because


24      indeed, we are in --


25 THE COURT:  All right.  Let me -- let me just stop this
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 1      argument because I -- I know where you're headed.


 2      But I want to ask you a fundamental question.  What


 3      -- what is a "mortgage" and a "note"?


 4 MR. M. NUNALLY:  A mortgage, from my understanding --


 5 THE COURT:  You -- or let me -- let me just -- let me


 6      back this up.  I'm going to give you a scenario and


 7      ask you to agree with me or disagree with me.


 8 MR. M. NUNALLY:  Yes, Your Honor.


 9 THE COURT:  Okay.  Assume these dates are right.  Before


10      January 2004, your mom and dad did not own 1759


11      Willow Creek Drive in Columbia, did they?


12 MR. M. NUNALLY:  Before?  Yes.  They did, Your Honor.


13 THE COURT:  They -- they -- they borrowed money to buy


14      it, right?


15 MR. M. NUNALLY:  But they did, in fact, own it before


16      that time, yes, Your Honor.


17 THE COURT:  So -- all right.  All right.  Let me back


18      up.  When -- when they got a mortgage, what did


19      they do the -- what did they do?  They borrowed


20      money, right?  Did they --


21 MR. M. NUNALLY:  As far as I understand, yes, Your


22      Honor.


23 THE COURT:  Did they borrow money to buy a house?


24      Originally?


25 MR. M. NUNALLY:  Yes.
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 1 THE COURT:  Yes.  Okay.


 2 MR. M. NUNALLY:  Originally, yes, Your Honor.


 3 THE COURT:  So a note and the mortgage says, "I'm


 4      borrowing money to pay -- to pay for the house,"


 5      all right?


 6 MR. M. NUNALLY:  Yes, Your Honor.


 7 THE COURT:  I have to pay somebody back, right?


 8 MR. M. NUNALLY:  Yes, Your Honor.


 9 THE COURT:  Let's assume the person who -- like your mom


10      and dad are making their payments, right?


11 MR. M. NUNALLY:  Yes, Your Honor.


12 THE COURT:  And then the people who own the note and


13      mortgage decide they want to sell stuff to it,


14      right?


15 MR. M. NUNALLY:  That they want to sell to the mortgage?


16 THE COURT:  They want to -- they want to say, "I'm going


17      to sign the interest off the escrows to him."


18 MR. M. NUNALLY:  Yes, Your Honor.


19 THE COURT:  "I want to sign the interest off the taxes


20      to him."


21 MR. M. NUNALLY:  Yes, sir.


22 THE COURT:  "I want to do this."  And they get into an


23      argument, and they don't follow that agreement.


24      And then your parents quit paying, right?


25 MR. M. NUNALLY:  Yes, Your Honor.
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 1 THE COURT:  Can your parents then come in and say, "I


 2      don't have to pay for my house anymore because


 3      y'all are having -- y'all aren't following your


 4      internal agreement on how to disperse the money."


 5 MR. M. NUNALLY:  From my understanding, they're on


 6      contract, so they -- they still have to perform.


 7 THE COURT:  Right.  Okay.  All right.  So, in this case,


 8      what you're arguing is, is that if there's a trust


 9      agreement -- theoretically, if there's a trust


10      agreement and the trust agreement says, "We're


11      going to take assets because there are tax


12      ramifications about when it opens and when it


13      closes, and -- and we can't do stuff after a


14      certain point," let's assume that's right.  But if


15      they do, and they can lose their -- the -- the


16      trust can lose their tax stuff, right?


17 MR. M. NUNALLY:  Yes, Your Honor.


18 THE COURT:  Does that also mean your parents say, "I


19      don't have to pay the mortgage anymore"?


20 MR. M. NUNALLY:  It does not.  No, Your Honor.


21 THE COURT:  All right.  They have to pay the mortgage.


22      The question is, is who they pay the mortgage to,


23      right?


24 MR. M. NUNALLY:  Yes, Your Honor.


25 THE COURT:  So if they don't make the payment, somebody
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 1      owns the note and mortgage, right?


 2 MR. M. NUNALLY:  Yes, Your Honor.


 3 THE COURT:  So the only question would be from the


 4      defendants is -- is that we ensure that proper


 5      payment is made to the proper person, so we don't


 6      have to get -- we don't pay twice, right?  That's


 7      the concern.  That's -- that's the concern, because


 8      we have to have oversight to make sure they're


 9      doing it right, and that they transferred the note


10      right, because we don't want to pay the wrong


11      person.  So if the court ensures the right person


12      is getting paid and everybody in this chain of


13      title that it could theoretically be has a judicial


14      order saying, "You can't collect against the


15      Nunallys," then you are protected from a


16      theoretical problem that could occur, right?


17 MR. M. NUNALLY:  Yes, Your Honor.


18 THE COURT:  Because that's your danger, is that -- is


19      that somebody's going to come to you twice and try


20      to get payment, right?


21 MR. M. NUNALLY:  Yes, Your Honor.


22 THE COURT:  Okay.  All right.  We will -- like I said,


23      we will address that as the trial goes on as


24      merited, because that is a valid -- that is a valid


25      concern.  I have never seen anything that says if
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 1      they do something wrong in the trust, "They don't


 2      have to pay.  They get a free house."  Haven't seen


 3      that.  That's not the result.  You know, it might


 4      be saying, "This company really owns it.  Divide it


 5      between them, they got to foreclose."  But I've


 6      never seen anything that says, "The foreclosure and


 7      the note and mortgage are void.  They get to keep


 8      the house and the money," because that's not


 9      equitable.  So remember that as we're going along


10      now.


11           Now, I want to address something else.  As of


12      -- as to the AI and the argument and all of this.


13      There is a danger that law clerks, lawyers, judges,


14      everybody has when you go to a library, because


15      when you go to a library, you look at documents


16      called "West Digest," and stuff like that, right?


17 MR. M. NUNALLY:  Yes, Your Honor.


18 THE COURT:  Case law and like that?


19 MR. M. NUNALLY:  Yes, sir.


20 THE COURT:  And they have little two-and-three-word


21      things that tell you what the case says, right?


22 MR. M. NUNALLY:  Yes, Your Honor.


23 THE COURT:  You got to read the whole case.  You got to


24      read -- you got to go to that citation, and then


25      read all four pages or five pages or twenty pages
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 1      or thirty pages, because a lot of times the little


 2      blurb ain't what the case is really about, or it's


 3      only one of the points.  And you could be citing it


 4      on something that can be misleading or not


 5      applicable to the facts in your case.  So everybody


 6      is subject to that:  lawyers, paralegals, and


 7      stuff.  You have to read the whole case.  Then what


 8      you have to do is when you read the whole case, you


 9      have to then shepardize it.  That's what we called


10      it.  I don't know what it's called now on the


11      computer stuff.  What shepardize is -- like, is


12      this the latest edition.  Because if you press a


13      button, and it says, "Has -- has this case been


14      commented on or has it been further appealed?"  And


15      they like pop up with a like little yellow things


16      or red things, and then it'll say, "Yeah.  The --


17      the highest court of New York overruled them."  So


18      you don't want to be citing, you know, "This is


19      great.  This is a trial court."  And then you say


20      you shepardize it, but they got overruled.  You


21      can't cite the stuff if it got overruled.  So you


22      have to check to see if it's been overruled, or if


23      it's been commented upon.  So what he's done in his


24      is they've done that and he says, "There's 84


25      times.  There's 121 times," or whatever these
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 1      numbers are where other states decided this and


 2      said, "That's just not right.  We don't think


 3      that's sound logic what the New York trial court


 4      did."  Remember, the New York Court of Appeals


 5      agreed.  They reversed what the trial court said.


 6      So that theory that you're relying on, not valid.


 7      Not even in New York, because New York reversed it,


 8      all right?


 9           Now, how would you know that?  Might not.


10      Lawyers come in sometimes and get very embarrassed


11      when the other side stands up and says, "They


12      didn't shepardize it.  That decision they're


13      telling you about got -- got reversed on appeal."


14      So you got to do that.  Does that make sense?


15 MR. M. NUNALLY:  Yes, sir.


16 THE COURT:  Okay.


17 MR. M. NUNALLY:  Shepardize?


18 THE COURT:  Shepardize.  Update.


19 MR. M. NUNALLY:  Update?


20 THE COURT:  Update, yeah.  Shepardize.  Use those terms.


21      Show me how to shepardize or update, all right?


22      Mr. Burgess, do you know any other term that it's


23      called?


24 MR. BURGESS:  I've always -- I'm a little older myself,


25      Your Honor.  I've always called it "shepardizing."
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 1 THE COURT:  Okay.  And that's because --


 2 MR. BURGESS:  That's the way I was taught.


 3 THE COURT:  -- the -- the company was called "Shepards,"


 4      and they were these, like, reddish kind of book.


 5      Like reddish, almost garnet books.  And they would


 6      have pocket parts in them, and they would be going


 7      back like into the 18th Century.  All these cases.


 8      "Was it -- was it mentioned this year?"


 9           "No.  Was it mentioned this year?"


10           "No."  You had to go through, like, stacks and


11      stacks of books.  Way easier now on computer


12      because you hit the button up here, and then it'll


13      come down and it'll spring out all the cases that


14      have mentioned it.  So get the law librarian to


15      show you how to do that, okay.


16 MR. M. NUNALLY:  Okay.


17 THE COURT:  All right.  Now, the next thing is about AI.


18      Here's what -- here's what -- you can go to the


19      South Carolina judicial website, okay?  Right


20      there.  You see right here, "8/15.  Interim policy


21      on the use of generative artificial intelligence."


22 MR. M. NUNALLY:  Yes, sir.


23 THE COURT:  That would be a good read.  It basically


24      says you can read this stuff, but you got to go


25      read the original source.  You can't block paste
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 1      it.  You know, you can't do an AI search, and then


 2      just copy/move stuff into your thing.  You got to


 3      go check it, all right?  What -- what we call this


 4      -- the stuff that we're able to use, we basically


 5      call a law clerk.  Because all you can do is say,


 6      "Highlight -- summarize what the arguments are."


 7      That's it.  One, two, three, four.  That's what


 8      your law clerk does.  "What did they argue?"


 9           "They argued.  One, two, three, four."  Then


10      what the judge has to do is the judge has to then


11      go read -- you have to read the documents.  And you


12      have to read the proposed order.  You got to go


13      read the -- the actual case.  You can't rely on


14      what they're telling you it said.  Because what


15      this does sometimes is they'll -- it will make up


16      stuff.


17 MR. M. NUNALLY:  Uh-huh.


18 THE COURT:  It will make up stuff, okay?  Are either of


19      y'all married?


20 MR. M. NUNALLY:  I am.


21 THE COURT:  Okay.


22 MR. M. NUNALLY:  And he is.


23 THE COURT:  You are?


24 MR. M. NUNALLY:  Yes, Your Honor.


25 THE COURT:  Okay.  I'm -- I'm not making light of this.
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 1      My wife and I have been married since -- we say we


 2      were 16, but we weren't.  We were actually -- we


 3      didn't get married until ten years later, okay.  I


 4      had to have a job, all right?  So -- so, anyways,


 5      in a marriage, they talk about artificial


 6      intelligence.  They say, "The artificial


 7      intelligence, sometimes, for unexplainable reasons,


 8      just makes up stuff to try to please the person


 9      who's asking the question; isn't that weird?"


10           And I said, "No.  We're all married," right?


11      How many times do our spouses -- you know, we -- we


12      try to do that, right?  Somebody's asking for


13      something, we'll go try to find an answer or


14      something that does it.  And all AI is, is it's


15      humans putting in stuff --


16 MR. M. NUNALLY:  Uh-huh.


17 THE COURT:  -- that contain that bias, you know, to try


18      to please.  So you got to remember, sometimes as a


19      spouse, we do stuff for your wife or your kids or


20      your children to try to please them or help that


21      might not be good or right, right?  But we're doing


22      it because we -- we -- we're -- we're emotionally


23      compelled to do it.  That's kind of what AI is


24      doing.  Because they make up stuff.  I mean, out of


25      the blue, they just make up stuff.  And they go,
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 1      "Where did that come from?"  And, somehow, it's


 2      they -- the coding stuff has captured this very


 3      human thing, you know, to try to please the person


 4      that's asking the question, I guess, so -- so AI


 5      doesn't scare me so much.  My wife does some, but


 6      not AI.  I -- I respect her very much because, you


 7      know.  And I say that in a very respectful way.  I


 8      didn't mean that in a bad way.  It's good to have a


 9      healthy respect of your wife and fear.  It's like


10      fear of God and then fear of your spouse.  One and


11      two.


12 MR. M. NUNALLY:  Is it okay if I write that down, Your


13      Honor?


14 THE COURT:  Or the -- or the beginning -- or the


15      beginning of wisdom, right?


16 MR. M. NUNALLY:  Yes, sir.


17 THE COURT:  Okay.  All right.  So read that, okay?


18 MR. M. NUNALLY:  Thank you, Your Honor.


19 THE COURT:  All right.  All right.  Anything further


20      from either side?


21 MR. BURGESS:  I believe that's all from the plaintiff,


22      Your Honor.


23 THE COURT:  All right.


24 MR. BURGESS:  Actually, Your Honor, I -- I did want to


25      make one point related to this document they've
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 1      handed up in -- in discussion about the Scheider


 2      case.


 3 THE COURT:  Yes.


 4 MR. BURGESS:  I think that goes right into your point


 5      about reading the actual case.  I would -- I would


 6      state that the -- the case doesn't stand for what


 7      they're -- they're trying to --


 8 THE COURT:  Okay.


 9 MR. BURGESS:  -- assert here.


10 THE COURT:  Well -- well, again --


11 MR. BURGESS:  If they actually went and read it, they


12      would see --


13 THE COURT:  Right.  I -- I -- I understand.  And what I


14      -- what I've differentiated from is people,


15      lawyers, judges.  I mean, a lot of times, as a


16      trial judge I'll get cited a case, and somebody


17      will say, "It means this."  So what I have to say,


18      as a trial judge is, "They argued this.  While the


19      -- the ruling was this, it was based on these


20      facts.  Our facts are different."  So I'm not


21      saying I'm arguing against precedent.  I'm saying


22      that case's facts aren't the same here, all right?


23      That all goes back to the same thing, read the


24      original case, the whole thing, and then shepardize


25      it, okay?  Read the whole thing and shepardize it.
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 1      Because not only does it tell you what the accurate


 2      state of the law is, you -- you're -- you're going


 3      way deeper.  You're getting a much fuller


 4      understanding of the issue by reading the whole


 5      thing instead of just a little bullet point


 6      summary, if that makes sense.


 7 MR. M. NUNALLY:  It does.  Yes, Your Honor.


 8 THE COURT:  Okay.


 9 MR. M. NUNALLY:  Yes, sir.


10 THE COURT:  All right.  Anything further from the


11      Nunallys?


12 MR. M. NUNALLY:  That -- that would be all, Your Honor.


13 THE COURT:  Okay.  Thank you.  All right.  Here --


14      here's what we're going to do.  I have read


15      everything.  I have reviewed everything.  I am


16      going to respectively deny both motions to dismiss


17      and vacate.  And I want you to send the proposed


18      order within two weeks.


19 MR. BURGESS:  Yes, sir.


20 THE COURT:  And send it in Word order, copy the


21      Nunallys.  What this means is, is that the next


22      step would be trial, right?


23 MR. BURGESS:  Yes, sir.


24 THE COURT:  All right.  Now, I want you also to put in


25      the proposed order if what the appeal status of
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 1      motion to -- the -- the two motions are.  What I'm


 2      saying is, is that some motions you can appeal,


 3      some you can't.  They're called "interlocutor."


 4      Because they're called "interlocutory," because --


 5      just because you dismissed them at motion, you


 6      still get to argue them in trial when you got a


 7      witness there with the documents, right?  Which is


 8      what's going to happen here.


 9           So I also want you, Mr. Burgess, to make


10      certain that when you are talking about the -- the


11      -- the California cases and the bankruptcy case and


12      the federal district court case that you put in the


13      order that I recognize that these cases are not


14      controlling precedent.  And then distinguish


15      between non-jurisdictional precedent, persuasive


16      authority versus cases that have been appealed -- I


17      mean, been reversed and unpublished.  So put all


18      that in there.  Also, put that -- the second part,


19      I want you to go through and -- and do the


20      chronological argument because the whole argument


21      about "want to vacate and do an answer," they had


22      an opportunity.  We talked about that.  It was in


23      the -- it was in the trial scheduling order.  We


24      talked about it.  It didn't happen.  And they had


25      -- and they have fully -- fully been litigating
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 1      this case.  They've made all their arguments,


 2      they've gotten discovery.  Only thing they haven't


 3      gotten is the pooling agreement, though I'm not


 4      certain that you're not entitled to that.  Not


 5      certain of that, but that'll come out through trial


 6      -- testimony at the trial.  So they've -- they've


 7      examined the original note.  Seen the stuff.  We're


 8      going to have a trial.  We're not doing this by


 9      summary judgment.  We're going to have a trial.


10      They can do cross-examination and direct.  So I


11      don't see any -- any harm to them in saying, "I


12      should be" -- what we're not going to do is we're


13      not going to do an answer now at this point and


14      reopen the discovery and -- and all of that because


15      all the issues are still on the table that you


16      would be able to raise in a theoretical answer.


17      And you're going to be able to ask the -- their


18      business record person.  Plus, we've done


19      discovery.  Plus, we had the trial order, you know,


20      that -- that -- that defined:  You got to do the


21      answer and you got to file motions.  And they are


22      entitled to follow the rules just like y'all.  When


23      y'all say, "Rule requires, rule requires, rule


24      requires."  Well, they get to say, "Rule requires,


25      rule requires, rule requires," too.  And I can't --
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 1      because y'all are pro se, I can't say, "I'm judging


 2      them by one rule because they're lawyers, and y'all


 3      by non-rules."  I can explain stuff, which I have


 4      tried to do.  I can't be your lawyer; I can't make


 5      your argument for you, but I got to hold you


 6      accountable to the same strike zone and the same


 7      everything.  Y'all got to be --


 8 MR. M. NUNALLY:  Yes, sir, Your Honor.


 9 THE COURT:  -- equal in here.


10 MR. M. NUNALLY:  Yes, sir.


11 THE COURT:  So that's the ruling.  If you will do that.


12      (To Mr. Burgess)  Do you think two weeks or three


13      weeks you need to do this?


14 MR. BURGESS:  That's an excellent question, Your Honor.


15      I -- it may take -- I -- I think I could probably


16      -- will get it done in two weeks.


17 THE COURT:  Well, here, do this.  Do this.  By Friday --


18      by this Friday, two days from now, send Joy an e-


19      mail and send the Nunallys an e-mail that said, you


20      know, "I've gone back and I thought about this.  I


21      will submit the proposed order on or about this


22      date," in Word, all right?  So y'all will know when


23      he's sending it to me.  And -- and because this


24      might be a one-week, it might be a two-week, it


25      might be a three-week thing because he might decide
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 1      I need some of the transcript, you know, make sure


 2      I get this exactly right.  Make sure you put Madam


 3      Court Reporter's contact information in the


 4      transcript.  So what --


 5 MR. BURGESS:  Yes, sir.


 6 THE COURT:  -- you will do then is by Friday, you going


 7      to send everybody an e-mail that says this is the


 8      timeline.  And in the -- and you're going to


 9      address the two motions.  You're also going to tell


10      if they are interlocutory or appealable.  What I


11      mean by that is, is some motions you can't appeal


12      because you get to talk about them in trial,


13      basically.  They're interlocutory.  Some of them


14      are final, you have to -- so I -- I -- are these


15      both interlocutory?


16 MR. BURGESS:  Your Honor, in my opinion, they -- they


17      would be.


18 THE COURT:  I would think they would be, too.  But I


19      want you to check --


20 MR. BURGESS:  A denial of motion to dismiss would be


21      interlocutory.


22 THE COURT:  -- because they're not -- they're not final.


23      Which "interlocutory" means you get to argue it


24      later again.  So we don't appeal something unless


25      it's final.  So this isn't a final order.  This is
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 1      a -- this is a discovery order.  Still got the


 2      trial, okay?  So you don't have to -- ensure that


 3      you say if it's interlocutory or they've got X days


 4      to appeal this order, all right?  But I don't -- I


 5      don't think they do.  I think they're both


 6      interlocutory.  But you research that and put that


 7      in the order.


 8 MR. M. NUNALLY:  And -- and I'm sorry --


 9 THE COURT:  Yeah.


10 MR. M. NUNALLY:  -- Your Honor.  Are you saying


11      "interlocutory" or "interrogatory"?


12 THE COURT:  No.  Interlocutory.


13 MR. M. NUNALLY:  With an "l"?


14 THE COURT:  I-n-t-e-r-l-o-c-u-a-t-a-r-y (verbatim), I


15      think.  Something like that.


16 MR. M. NUNALLY:  Thank you, Your Honor.


17 THE COURT:  Yeah.  Not an interrogatory like a question.


18 MR. M. NUNALLY:  Yes, Your Honor.


19 THE COURT:  But it -- it -- it means like temporary or


20      non-final.


21 MR. M. NUNALLY:  Okay.  Thank you, Your Honor.


22 THE COURT:  Yeah.  Because it says, "Final order is


23      either final or it's interlocutory."  "Final" means


24      issue is over.  You got to appeal it.


25      "Interlocutory," I've always read just to be a
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 1      synonym for -- for part of the trial process.  It


 2      ain't over.  It's not a final order, so -- but just


 3      do that, and we'll continue to move forward.  All


 4      right.  Any questions?


 5 MR. BURGESS:  One thing I did want, while we're all


 6      here, would it be -- since trial is the next step,


 7      would we want to discuss scheduling for that?


 8 THE COURT:  Well, no.  What -- what -- what you're going


 9      to do is, is the next thing you're going to do is


10      you're going to tell when you're going to submit


11      it.  And once you submit the order and I review it,


12      what I will say is I'll send out an e-mail and I'll


13      say, "Now, with Joy and everybody, we need to know


14      -- we need to set a trial time.  We need to know


15      "not before" dates.  We need to know conflict.  We


16      need to know how long.  We need a witness."  We


17      will -- we will get on all together on that with


18      Joy after I do the summary judgment motion order.


19      Because I don't want to set a trial order before I


20      get the summary judgment order.  Because I don't


21      know how long it's going to take me -- not the


22      summary judgment, this order.  Until I get this


23      order.  So --


24 MR. BURGESS:  Yes, sir.


25 THE COURT:  -- we're not going to set a trial until
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 1      we've got -- we -- we've moved fully through this.


 2           Okay.  Anything further from either side?


 3      Okay.


 4 MR. M. NUNALLY:  No, Your Honor.


 5 THE COURT:  All right.  Thank you.


 6                     (Whereupon, the hearing was


 7                     concluded at 3:59 p.m.)


 8           (*This transcript may contain quoted material.


 9           Such material is reproduced as read or quoted


10           by the speaker.)
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STATE OF SOUTH CAROLINA  )
                         )           CERTIFICATE
COUNTY   OF   RICHLAND   )


     Be it known that Breanna Sharper took the
foregoing proceeding and hereby attests:


     that I was then and there a notary public in and
for the State of South Carolina-at-large and that by
virtue thereof I was duly authorized to administer an
oath;


     that the deponent/witness, if any, was first
duly sworn to testify to the truth, the whole truth,
and nothing but the truth, concerning the matter in
the controversy aforesaid;


     that the foregoing transcript represents a true,
accurate, and complete transcription of the testimony
so given at the time and place aforesaid to the best
of my skill and ability;


     that I am neither a relative nor an employee of
any of the parties hereto, nor of any attorney or
counsel employed by the parties hereto, nor
interested in the outcome of this action;


     that, if a recording of an event was supplied by
another party for purposes of transcription and I was
not present during that event, the foregoing pages
were transcribed to the best of my skill and ability;
additionally, any identifications of speakers were
provided to me by the party supplying the recording;


     that, in the event of a nonappearance by the
witness, the foregoing details for the nonappearance
are accurate.


     In witness thereof, I have hereunto affixed my
signature and title.


                               Breanna Sharper


Date: 9/8/2025
Notary public for South Carolina
My commission expires November 29, 2025
*Unless otherwise noted, this notary public
administered the oath.  Please refer to the
transcript for any exceptions.
**For details on reading and signing, please refer to
the transcript.
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·1· · · · · · · · ·P-R-O-C-E-E-D-I-N-G-S


·2· ·THE COURT: We're here on the Bank of New York Mellon


·3· · · · vs. Nunally et al.· This is Case 2024-CP-32-


·4· · · · 01094.· This is a contested foreclosure.· We have


·5· · · · Mr. Burgess here for Plaintiff and both Mr.


·6· · · · Nunallys here for the defendants.· Yes, sir.· All


·7· · · · right.· Mr. Burgess?


·8· ·MR. BURGESS: Thank you, Your Honor.· May it please the


·9· · · · Court?· Your Honor, we've marked 17 exhibits,


10· · · · pre-marked as Plaintiff's exhibits.· I've been


11· · · · handed, as Mr. Nunally came in this morning, a


12· · · · binder that purports to have some exhibits that


13· · · · haven't yet been marked by the court reporter.


14· · · · I'm not sure if you wanted to take those up pre-


15· · · · trial or if you wanted to take them up as they


16· · · · try and submit them as exhibits.· I haven't had


17· · · · the opportunity to go through each and every one


18· · · · of them marked -- the way that they've marked


19· · · · them.


20· ·THE COURT: All right.· Do you want to go through and


21· · · · look at your 17 -- I mean, do y'all want the


22· · · · chance -- do y'all want 20 or 30 minutes to look


23· · · · through it?


24· ·MR. BURGESS: Well, I've given Mr. Nunally the


25· · · · opportunity to review each one of them to see if
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·1· · · · he had objections.· I haven't gotten objections


·2· · · · specific to each one of them, but I have received


·3· · · · an indication via e-mail that Mr. Nunally did not


·4· · · · consent to any of the particular exhibits being


·5· · · · entered as evidence.· I thought it might be --


·6· · · · maybe as appropriate to go through them and see


·7· · · · if there's any objections as they come up and as


·8· · · · they're submitted as evidence.


·9· ·THE COURT: I think that's what we'll do.· We'll just -


10· · · · - we'll move them in as you go.· And then each


11· · · · side can make an objection.· All right.


12· ·MR. BURGESS: Thank you.


13· ·THE COURT: If you'll give just a basic summary of the


14· · · · case history, where we are, and what you see the


15· · · · dispute as.


16· ·MR. BURGESS: Yes, Your Honor.


17· ·THE COURT: Yes, sir.


18· ·MR. BURGESS: I'm happy to do so.


19· · · · · · · · · ·OPENING STATEMENT


20· ·MR. BURGESS: Your Honor, this is a foreclosure action


21· · · · of property located here in Lexington County.


22· · · · Your Honor, the plaintiff's complaint was filed


23· · · · back on March 8, 2024.· As Your Honor is aware,


24· · · · we've had a number of motions in this action that


25· · · · have been heard.· Ultimately where we are
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·1· · · · procedurally is that the defendants initially


·2· · · · filed a motion to dismiss the plaintiff's action.


·3· · · · That motion was denied.· And pursuant to our


·4· · · · rules, the defendants did have an amount of time


·5· · · · to submit a response of pleading to the answer.


·6· · · · The defendants failed to do so.· And that


·7· · · · resulted in a motion to -- or an entry of default


·8· · · · through an affidavit of default from our office.


·9· · · · Your Honor, in conjunction with the denial of the


10· · · · motion to dismiss, there was a scheduling order


11· · · · that this court entered.· There were a number of


12· · · · motions that the defendants filed after the


13· · · · deadlines in the scheduling order, motions that


14· · · · have been addressed and denied.· Those motions


15· · · · included a motion to -- a renewed motion to


16· · · · dismiss, I believe a renewed motion for summary


17· · · · judgement, a motion to be relieved from default,


18· · · · a number of other motions that were all taken


19· · · · care of in orders entered by this court.


20· ·THE COURT: All right.· There was -- there was an


21· · · · original trial schedule order, there was an


22· · · · original trial set?


23· ·MR. BURGESS: That's correct.· In July of '25.· Yes,


24· · · · sir.


25· ·THE COURT: And then motions were filed by the
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·1· · · · defendant after the date.· We heard some of those


·2· · · · motions, and then we redid a scheduling, a trial


·3· · · · scheduling, order?· Does that --


·4· ·MR. BURGESS: Well, I believe the trial was rescheduled


·5· · · · because that was the only task --


·6· ·THE COURT: Right.


·7· ·MR. BURGESS:· -- that was needed.· And I'm not sure


·8· · · · that a new order was entered that set officially


·9· · · · a new date.· But the trial was rescheduled for


10· · · · today's date.· All parties have been notified.


11· · · · And we're here ready to proceed on the


12· · · · plaintiff's action.· The particular action has


13· · · · both a foreclosure, mortgage, and a declaratory


14· · · · judgement action related to a scrivener's error


15· · · · on the actual mortgage.· And so we're here


16· · · · prepared to proceed in that -- in that capacity.


17· ·THE COURT: All right.· All right, thank you.· Any


18· · · · opening from the Nunally's?


19· ·MR. MARK NUNALLY: Good morning, Your Honor.


20· ·THE COURT: Yes, sir.


21· · · · · · · · · ·OPENING STATEMENT


22· ·MR. MARK NUNALLY: Good morning, Court.· We are here to


23· · · · first and foremost allow our exhibits to be


24· · · · entered for the court's decision today.· In


25· · · · regards to this foreclosure action, we are here
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·1· · · · to speak on the thresholds regarding this


·2· · · · foreclosure activity by the plaintiff regarding


·3· · · · standing and competency to show proof thereof.


·4· · · · Thus far on the record, we have shown valid


·5· · · · proof, valid case law, valid statutes as they


·6· · · · relate to the plaintiff's standing as well as the


·7· · · · defendant's standing in this case, Your Honor.


·8· · · · We are here today to show the court that in fact,


·9· · · · as stated by Your Honor, this is indeed a first


10· · · · race state.· And that particular title, which is


11· · · · superior, is superior.· And that is --


12· ·MR. BURGESS: Your Honor, to the extent that he's


13· · · · making legal arguments --


14· ·THE COURT: All right.· Hold on.· We're -- you're -- I


15· · · · understand you're going to make legal arguments.


16· · · · So each time you can make your legal arguments,


17· · · · so each time to make your legal arguments.· And I


18· · · · understand that -- that you've got exhibits, and


19· · · · we'll do those exhibit by exhibit.· You can --


20· · · · you have to move to introduce those according to


21· · · · the rules of evidence just like the plaintiff


22· · · · does.· So we'll do those on an exhibit by exhibit


23· · · · examination for both plaintiff and defendant.


24· · · · And then at the end, we will -- what will happen


25· · · · is is Plaintiff goes first.· And Plaintiff will
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·1· · · · call their first witness.· And they will do


·2· · · · direct examination.· And then you can do cross-


·3· · · · examination.· And then there can be re-direct and


·4· · · · re-cross back and forth a little bit.· And


·5· · · · Plaintiff calls all their witnesses, because they


·6· · · · go first.· And you have a right to cross-examine


·7· · · · now.· And then you get to go.· And then you can


·8· · · · call witness or you can swear yourself and then


·9· · · · testify if you want to.· I believe they have


10· · · · indicated that they have -- how many witnesses?


11· ·MR. BURGESS: Two witnesses for the plaintiff, Your


12· · · · Honor.


13· ·THE COURT: All right.· Are you calling -- are you


14· · · · calling them as witnesses?


15· ·MR. BURGESS: I anticipate they will be witnesses on


16· · · · their own behalf.


17· ·THE COURT: Okay.


18· ·MR. BURGESS: We had discussed, I believe previously,


19· · · · at one of our motions hearing.


20· ·THE COURT: Okay.


21· ·MR. BURGESS: Of the number of witnesses.· I believe


22· · · · back when we met to allow the defendants to


23· · · · inspect the original note, we discussed who would


24· · · · be called as witnesses.


25· ·THE COURT: Okay.· All right.· Okay.· All right.· So --
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·1· · · · · · ·all right.· Thank you.· All right.· Thank you.


·2· · · · · · ·All right.· Call your first witness.


·3· · · · MR. BURGESS: All right.· Thank you, Your Honor.· At


·4· · · · · · ·this time, Plaintiff calls Brian Boger.


·5· · · · THE COURT: Thank you.· If you'll come forward and be


·6· · · · · · ·sworn.


·7· ·WHEREUPON:


·8· · · · · · · · · BRIAN BOGER, being duly sworn and cautioned


·9· · · · · · ·to speak the truth, the whole truth and nothing


10· · · · · · ·but the truth, testifies as follows:


11· · · · MR. BURGESS: Your Honor, just a brief housekeeping


12· · · · · · ·issue, we've handed up, and I've handed to the


13· · · · · · ·defendants, Plaintiff's pre-marked Exhibits --


14· · · · · · ·marked for identification as Plaintiff's 1


15· · · · · · ·through Plaintiff's 17.· I've handed those up.  I


16· · · · · · ·believe there's a copy up there.


17· · · · THE COURT: Yes, sir.· I've got those.· Thank you.


18· · · · MR. BURGESS: Your Honor, may I proceed?


19· · · · THE COURT: Absolutely.


20· · · · MR. BURGESS: Thank you.


21· · · · · · · · · · · ·DIRECT EXAMINATION


22· ·BY MR. BURGESS:


23· ·Q.· ·Mr. Boger, can you tell me a little bit about


24· · · · yourself?· What is your occupation?


25· ·A.· ·I'm a lawyer.· This is my 50th year of practicing.


Brian Boger - Direct Examination by Mr. Burgess
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·1· ·Q.· ·And in your practice, have you ever had the


·2· · · · opportunity to close a real estate mortgage


·3· · · · transaction?


·4· ·A.· ·Yes.· We actually did some math on it.· It's about


·5· · · · 25,000 closings that I've done over time.


·6· ·Q.· ·And in your -- I'll take these a little bit out of


·7· · · · order.


·8· · · · MR. BURGESS: Your Honor, may I approach the witness?


·9· · · · THE COURT: Most certainly.


10· ·Q.· ·Mr. Boger, I want to hand up for you a couple of


11· · · · documents.· We'll go to the note first.· Do you recall


12· · · · back in --


13· · · · THE COURT: Hold on a minute.· When you -- y'all also


14· · · · · · ·remember when you're mentioning a document, if


15· · · · · · ·you will -- if they are marked already, if you


16· · · · · · ·will indicate what they are.


17· · · · MR. BURGESS: Yes, sir.


18· · · · THE COURT: So has this been marked already as --


19· · · · MR. BURGESS: Yes, sir.· It has.· The document I handed


20· · · · · · ·up to the witness was marked as Plaintiff's


21· · · · · · ·Exhibit Number 4.


22· · · · THE COURT: Number 4.· Okay.· Thank you.


23· · · · MR. BURGESS: I've handed them up two copies.· The one


24· · · · · · ·that's been marked for identification purposes as


25· · · · · · ·well as the original document.
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·1· · · · THE COURT: Okay.· Thank you.


·2· ·Q.· ·And Mr. Boger, as a part of that -- you said 25,000


·3· · · · closings, do you recall if you had an opportunity to


·4· · · · close a loan for a Carl Nunally and Frankie Nunally?


·5· ·A.· ·Well, only because of this matter.· I don't -- this is


·6· · · · 22 years ago.· And I don't have a specific memory


·7· · · · about this closing.


·8· ·Q.· ·Okay.· And you recall that this transaction would have


·9· · · · taken place around 2004?


10· ·A.· ·Yes.


11· ·Q.· ·Mr. Boger, I want to hand you a second set of


12· · · · documents.· Because I think we talking about them in


13· · · · conjunction.


14· · · · MR. BURGESS: Your Honor, I'm handing Mr. Boger


15· · · · · · ·Plaintiff's Exhibit Number 5, which is the


16· · · · · · ·subject mortgage -- the original and the copy


17· · · · · · ·that's been pre-marked as Plaintiff's Exhibit 5.


18· · · · · · ·And while we're doing that, I will go ahead and


19· · · · · · ·hand Mr. Boger Plaintiff's Exhibit Number 6 and 7


20· · · · · · ·as well.


21· ·Q.· ·And Mr. Boger, if you'll just take a minute to review


22· · · · those exhibits.


23· ·A.· ·I have reviewed them before today.


24· ·Q.· ·And do you recognize those exhibits?


25· ·A.· ·I do.
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·1· ·Q.· ·Okay.· And so let's -- let's talk about them, you


·2· · · · know, just in the order that they're marked.


·3· · · · Plaintiff's Exhibit Number 4, do you recognize that to


·4· · · · be a true and accurate copy -- or the original and a


·5· · · · true and accurate copy of the note that's the subject


·6· · · · of this action?


·7· ·A.· ·Yes.· But I, you know, I didn't witness it -- witness.


·8· · · · I mean, I know -- they must have signed it, because I


·9· · · · did the mortgage and witnessed it.· Yes.· I recognize


10· · · · those and they seem to be correct.


11· ·Q.· ·Okay.· And I'm glad you mentioned that.· So let's go


12· · · · to Plaintiff's Exhibit Number 5, the subject mortgage.


13· · · · Do you recognize that to be a true and accurate copy


14· · · · of a mortgage that you closed?


15· ·A.· ·Yes.


16· ·Q.· ·And is that mortgage recorded here in Lexington County


17· · · · on February 20, 2004 in 9041 at page four?


18· ·A.· ·Yes, I see that.


19· ·Q.· ·And just going to -- I direct your attention to page


20· · · · nine of that document.


21· ·A.· ·Yes.


22· ·Q.· ·Do you see that?


23· ·A.· ·I do.


24· ·Q.· ·Do you see where you would have notarized and


25· · · · witnessed the signatures of Carl A. Nunally and
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·1· · · · Frankie L. Nunally?


·2· ·A.· ·I do see that.


·3· ·Q.· ·And this particular mortgage references the subject


·4· · · · note that's also signed there.


·5· ·A.· ·Correct.


·6· ·Q.· ·Would that be correct?· And back in 2004, were you a


·7· · · · notary public for the state of South Carolina?


·8· ·A.· ·Yes.


·9· ·Q.· ·And looking on the originals of that mortgage, is that


10· · · · your signature there on page nine?


11· ·A.· ·Yes.


12· ·Q.· ·And as both witness and serving as a notary?


13· ·A.· ·Correct.


14· ·Q.· ·Now, I noticed that there's an acknowledgment section


15· · · · now on page nine.· Is that correct?


16· ·A.· ·Yes.


17· ·Q.· ·And do you see the part of that acknowledgment where


18· · · · there's an X by there -- and a -- looks like printed


19· · · · name, Brian L. Boger?


20· ·A.· ·I do see that.· Yes.


21· ·Q.· ·As part of that acknowledgment, you were acknowledging


22· · · · that Frankie Nunally and Carl Nunally were the ones


23· · · · that signed this particular mortgage.· Would that be


24· · · · correct?


25· ·A.· ·That's correct.· But either me or my staff hand-wrote
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·1· · · · my name in there instead of the Nunally's.· And, you


·2· · · · know, that's an error, but, you know, I don't think


·3· · · · it's a fatal error by any way, shape, or form.


·4· ·Q.· ·But as a part of this document, you were acknowledging


·5· · · · that Frankie Nunally and Carl Nunally signed as the


·6· · · · mortgagors in this particular transaction?


·7· ·A.· ·Yes, that's correct.


·8· ·Q.· ·And I know she signed as a witness to their name as


·9· · · · well.


10· ·A.· ·Right.· I did.


11· ·Q.· ·And do you recognize the signature of the other


12· · · · witness?


13· ·A.· ·Yes.· She -- she worked for me for a couple of years.


14· · · · Her dad was a criminal defense lawyer in Florida.


15· ·Q.· ·And would this closing have taken place at your


16· · · · office?


17· ·A.· ·Yes.


18· ·Q.· ·I want to direct your attention to -- well, actually,


19· · · · before we do that, could you take a look at the


20· · · · originals of those documents?· Both in Plaintiff's 4


21· · · · and 5.


22· ·A.· ·Okay.


23· ·Q.· ·And are the documents that are marked for


24· · · · identification purposes as Plaintiff's 4 and 5, are


25· · · · those true and accurate copies of the originals?
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·1· ·A.· ·Yes.· Yes, that's right.· I'm looking at the original,


·2· · · · then looking at the copy.· They are identical.


·3· · · · MR. BURGESS: Your Honor, at this time, I would submit


·4· · · · · · ·Plaintiff's Exhibit Number 4 and 5 into evidence.


·5· · · · THE COURT: All right.· Mr. Nunally, any -- I'm going


·6· · · · · · ·to just say Mr. Nunally, that means both of you.


·7· · · · MR. MARK NUNALLY: Yes, sir.


·8· · · · THE COURT: So any objection to the note and the


·9· · · · · · ·mortgage coming in as the note and the mortgate?


10· · · · MR. MARK NUNALLY: No, Your Honor.


11· · · · THE COURT: All right.· Without objection, Number 4 and


12· · · · · · ·Number 5.· Thank you.


13· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 4 ENTERED


14· · · · · · · · · · · · · · INTO THE RECORD (4 pages)· Note)


15· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 5 ENTERED


16· · · · · · · · · · · · · · INTO THE RECORD (10 pages)


17· · · · · · · · · · · · · · Mortgage)


18· ·Q.· ·Mr. Boger, directing your attention to Plaintiff's


19· · · · Number 6.· Do you recognize that document?


20· ·A.· ·I do.


21· ·Q.· ·And is that a copy of the, what we call, a HUD


22· · · · settlement statement?


23· ·A.· ·Yeah.


24· ·Q.· ·Regarding this transaction?


25· ·A.· ·Yes.
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·1· ·Q.· ·And does that cover the amounts that would have been


·2· · · · disbursed related to your handling or supervising the


·3· · · · closing?


·4· ·A.· ·Correct.


·5· ·Q.· ·And that indicates the money lent as well as any fees


·6· · · · and expenses that were then paid out as a part of this


·7· · · · transaction?


·8· ·A.· ·That's correct.


·9· ·Q.· ·And again, like we talked about, this transaction took


10· · · · place at your office at 1331 Elmwood Avenue, Suite


11· · · · 210?


12· ·A.· ·Yes.


13· ·Q.· ·In Columbia?· And directing your attention to page


14· · · · number two, is that a true and accurate copy of your


15· · · · signature?


16· ·A.· ·Yes.


17· ·Q.· ·And having reviewed this document, is that a true and


18· · · · accurate copy of, as you recall, to the best of your


19· · · · knowledge, a true and accurate copy of the settlement


20· · · · statement for this loan?


21· ·A.· ·Yes.


22· · · · MR. BURGESS: Your Honor, at this time I would submit


23· · · · · · ·Plaintiff's Exhibit Number 6, the settlement


24· · · · · · ·statement, as evidence.


25· · · · THE COURT: All right.· Mr. Nunally, they are moving to
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·1· · · · introduce Number 6, which is the HUD statement of


·2· · · · the closing into evidence.· Any objection?


·3· ·MR. MARK NUNALLY: I'm sorry, Your Honor.· What was --


·4· · · · I didn't hear that last part?


·5· ·THE COURT: It's Number 6.· It's the HUD statement.


·6· · · · It's the -- the form you do at the closing.


·7· ·MR. MARK NUNALLY: Oh, objection.


·8· ·THE COURT: Pardon?


·9· ·MR. MARK NUNALLY: Yes, sir.· Objection.


10· ·THE COURT: All right.· What is your objection?


11· ·MR. MARK NUNALLY: Objection.· We don't know about that


12· · · · document.· And we have never seen it before


13· · · · today.


14· ·MR. BURGESS: Your Honor, I don't believe that's a


15· · · · valid objection.· It has been produced.· We've


16· · · · discussed it before today.· And they've been


17· · · · provided with copies of every exhibit before


18· · · · showing up here today.


19· ·MR. MARK NUNALLY: Okay.· If it's been provided, then


20· · · · yes, sir.


21· ·THE COURT: Okay.· It's just -- and if -- and if -- you


22· · · · need to look at it.· What it is is when you do a


23· · · · loan closing, it's a disbursement sheet.


24· ·MR. MARK NUNALLY: Okay.· It's fine.


25· ·THE COURT: So that's it.· Okay.
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·1· · · · MR. MARK NUNALLY: Thank you, Your Honor.


·2· · · · THE COURT: So Number 6 in.


·3· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 6 ENTERED


·4· · · · · · · · · · · · · · INTO THE RECORD (3 pages)· HUD)


·5· · · · MR. BURGESS: Your Honor, for the record, I have also


·6· · · · · · ·handed photocopies of the pre-marked exhibits to


·7· · · · · · ·Mr. Nunally.


·8· · · · THE COURT: Right.· I see -- I see them on the table.


·9· · · · MR. BURGESS: They're on his desk.


10· · · · THE COURT: Yeah.· Okay.


11· · · · MR. BURGESS: And they're all in there.


12· · · · MR. MARK NUNALLY: Okay.· Thank you, sir.


13· · · · MR. BURGESS: Your Honor, I beg the court's indulgence


14· · · · · · ·for just one second.· I'm looking at my exhibits


15· · · · · · ·here.


16· ·Q.· ·Mr. Boger, I had -- did I had Plaintiff's Exhibit


17· · · · Number 7 to you as well?


18· ·A.· ·Yes.· I have the -- I have the marked copy.


19· ·Q.· ·Thank you.· I just wanted to be sure you had it.


20· ·A.· ·Yeah, I have it.


21· ·Q.· ·To the best of your recollection, was this a refinance


22· · · · transaction?


23· ·A.· ·It must have been, because I didn't handle this


24· · · · purchase, it looks like, in 1999.


25· ·Q.· ·And just to clarify, the exhibit we're looking at is
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·1· · · · marked as Plaintiff's Exhibit Number 7.· Have you


·2· · · · reviewed that document before?


·3· ·A.· ·Well, just today.


·4· ·Q.· ·Do you recognize that document to be a deed?


·5· ·A.· ·Yes.


·6· ·Q.· ·And is that a deed into Carl A. Nunally and Frankie L.


·7· · · · Nunally recorded back in 1999?


·8· ·A.· ·Yes.


·9· ·Q.· ·And that's here in Lexington County in book 5145 at


10· · · · page 97?


11· ·A.· ·Correct.


12· ·Q.· ·And could I get you to look at page three of that


13· · · · document, the Exhibit A, that continues the legal


14· · · · description.


15· ·A.· ·Yes.


16· ·Q.· ·And just briefly, and I hate to keep jumping around on


17· · · · you.


18· ·A.· ·That's okay.


19· ·Q.· ·Can you compare that legal description to the one


20· · · · that's referenced in the subject mortgage?


21· ·A.· ·Yeah, let me take a look and see if I can.· Yes, they


22· · · · are the same.


23· ·Q.· ·And as related to the mortgage in the derivation


24· · · · clause, it references that 1999 deed.· Is that


25· · · · correct?
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·1· ·A.· ·It doesn't say 1999, but it references that --


·2· ·Q.· ·The 5145 at page 97?


·3· ·A.· ·Yes.


·4· ·Q.· ·And looking at -- the deed and the mortgage is -- the


·5· · · · subject property we're talking about, 1759 Willow


·6· · · · Creek Drive, Columbia, South Carolina, 29212?· And I'm


·7· · · · directing your attention to page two of the subject


·8· · · · mortgage.


·9· ·A.· ·Yes, 1759 Willow Creek Drive.· I see it.


10· ·Q.· ·And that's located here in Lexington County?


11· ·A.· ·Correct.


12· ·Q.· ·And so as a closing attorney, you don't have any


13· · · · reason to doubt that you were the attorney that


14· · · · handled this transaction?


15· ·A.· ·No doubt.


16· ·Q.· ·And the subject mortgage was recorded.· Do you recall


17· · · · -- related to the transaction, again just going back


18· · · · to the settlement statement, all of the funds related


19· · · · to the loan, do you believe those were disbursed as


20· · · · they're laid out in this particular settlement


21· · · · statement?


22· ·A.· ·Yes.


23· ·Q.· ·And one last question, just going back to the


24· · · · mortgage.· That indication about the acknowledgment as


25· · · · both the witness and notary, Mr. And Mrs. Nunally were
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·1· · · · the ones that acknowledged their signatures on the


·2· · · · mortgage?


·3· ·A.· ·Yes.


·4· ·Q.· ·I'm trying to think if there's any last questions.· As


·5· · · · a part of your practice, you would have had measures


·6· · · · in place to verify the identity of people showing up


·7· · · · to do real estate closings at your office?


·8· ·A.· ·Yeah.· We -- back -- way back when, probably before


·9· · · · 2004, we required a ID card, you know, a driver's


10· · · · license.


11· ·Q.· ·So Mr. and Mrs. Nunally would have verified their


12· · · · identity --


13· ·A.· ·Yes.


14· ·Q.· ·-- with that?


15· ·A.· ·That would be part of our practice.· Yes.


16· ·Q.· ·And that would have taken place at your office on that


17· · · · day?


18· ·A.· ·Correct.


19· · · · MR. BURGESS: Your Honor, at this time I have no


20· · · · · · ·further questions for this witness.


21· · · · THE COURT: Thank you.· Cross, Mr. Nunally?


22· · · · MR. MARK NUNALLY: Yes, sir.


23· · · · · · · · · · · · CROSS-EXAMINATION


24· ·BY MR. MARK NUNALLY:


25· ·Q.· ·Good morning, Mr. Boger.


Brian Boger - Cross Examination by Mr. Mark Nunally
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·1· ·A.· ·Good morning.


·2· · · · THE COURT: All right.· Mr. Boger, if you'll make sure


·3· · · · · · ·that you keep the exhibits, the copies and the


·4· · · · · · ·originals, separated.


·5· ·Q.· ·Mr. Boger, on --


·6· · · · THE COURT: Counsel, it's Boger.


·7· · · · MR. MARK NUNALLY: Oh, I'm sorry.· I'm sorry.


·8· · · · MR. BOGER: It's fine.


·9· ·Q.· ·Mr. Boger.


10· · · · THE COURT: I just want it right for the court


11· · · · · · ·reporter.


12· · · · MR. MARK NUNALLY: Okay.· Thank you.· I'm sorry about


13· · · · · · ·that.· My apologies.


14· · · · THE COURT: That's okay.


15· ·Q.· ·Mr. Boger, on Plaintiff's Exhibit Number 5, which


16· · · · would be the mortgage.


17· ·A.· ·Yes.


18· ·Q.· ·On the page 9 of 9, which appears to be the affidavit,


19· · · · were you as the notary able to identify the name of


20· · · · who was to be acknowledged?


21· ·A.· ·Yes.· That should have been -- where it has my name,


22· · · · it should have been Carl and Frankie Nunally.


23· ·Q.· ·Okay.


24· ·A.· ·In that -- in that section.


25· ·Q.· ·Okay.· And so when it comes to the names of the
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·1· · · · affiants, again, that would be Carl Nunally and


·2· · · · Frankie Nunally?


·3· ·A.· ·Correct.


·4· ·Q.· ·Okay.· Were they, Carl and Frankie Nunally,


·5· · · · acknowledged by you on January 30, 2004 on the


·6· · · · affidavit for this mortgage?


·7· ·A.· ·I'm not sure I understand that.


·8· · · · MR. BURGESS: Your Honor, I'm going to object to that.


·9· · · · · · ·That's a confusing question.· This isn't an


10· · · · · · ·affidavit.


11· ·Q.· ·Okay.


12· · · · THE COURT: Will you rephrase, Mr. Nunally?


13· · · · MR. MARK NUNALLY: Yes.


14· ·Q.· ·Who is the name of person acknowledged on the face of


15· · · · this affidavit for this mortgage?


16· · · · MR. BURGESS: Your Honor, same objection.· He's


17· · · · · · ·referencing it as an affidavit.


18· · · · THE COURT: All right.· You're talking about the


19· · · · · · ·mortgage.· Right?


20· · · · MR. MARK NUNALLY: Yes.


21· · · · THE COURT:· All right.· Will you step forward and show


22· · · · · · ·him on the actual mortgage which section, because


23· · · · · · ·I think you're calling it maybe an incorrect


24· · · · · · ·term.


25· · · · MR. MARK NUNALLY: Okay.
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·1· · · · THE COURT: So show him on the mortgage, and Mr.


·2· · · · · · ·Burgess you can step up and look too if you need


·3· · · · · · ·to.· But direct his attention to it.


·4· ·Q.· ·I'm referring to this page right here.


·5· ·A.· ·Okay.


·6· ·Q.· ·Yes, sir.· And referring to what has been


·7· · · · acknowledged.· So excuse me for my ignorance.


·8· ·A.· ·It's okay.


·9· ·Q.· ·I'm used -- I've done so many affidavits here over the


10· · · · past, and they've been acknowledged, and I'm just


11· · · · seeing acknowledging, and I'm knowing that you're a


12· · · · notary.· So excuse me for that.


13· ·A.· ·It's okay.


14· ·Q.· ·But basically what I'm asking is the name of person


15· · · · acknowledged would be you.· Is that correct?


16· ·A.· ·That's what it says.· It should have -- it should have


17· · · · been Carl and Frankie Nunally in that section where my


18· · · · name is hand-written.


19· ·Q.· ·Okay.· Would you say that this is indeed a defect?


20· ·A.· ·A -- yeah.· It's a defect.· It is not fatal in any


21· · · · way.


22· ·Q.· ·Okay.


23· ·A.· ·In my -- I'm just a witness, but the judge will make a


24· · · · decision of whether it's fatal or not.


25· ·Q.· ·Thank you very much, sir.
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·1· · · · MR. MARK NUNALLY: All right.· No further questions.


·2· · · · THE COURT: All right.· Anything on re-direct?


·3· · · · MR. BURGESS: Just one question just to clarify so that


·4· · · · · · ·everyone is clear for the record.


·5· · · · · · · · · · · REDIRECT EXAMINATION


·6· ·BY MR. BURGESS:


·7· ·Q.· ·The acknowledgment we're talking about is the type


·8· · · · written or printed version of your name.· And your


·9· · · · indication is that Carl A. Nunally and Frankie L.


10· · · · Nunally should have been printed there rather than


11· · · · your name?


12· ·A.· ·Correct.


13· ·Q.· ·And as we stand here today, do you recall you were


14· · · · notarizing and acknowledging the signatures of Mr. and


15· · · · Mrs. Nunally?


16· ·A.· ·Yes.


17· ·Q.· ·On the paper.


18· ·A.· ·Without a doubt, they signed it and I saw it.


19· ·Q.· ·And without a doubt, you were there with a second


20· · · · witness from your office as well?


21· ·A.· ·I was.


22· · · · MR. BURGESS: No further questions, Your Honor.


23· · · · THE COURT: All right.· Any re-cross?


24· · · · MR. MARK NUNALLY: Yes.


25· · · · · · · · · · · ·RECROSS EXAMINATION


Brian Boger - Redirect by Mr. Burgess; Recross by Mr. Mark Nunally
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·1· ·BY MR. MARK NUNALLY:


·2· ·Q.· ·Mr. Boger, are there more than one witness to this


·3· · · · transaction?


·4· ·A.· ·Yes.· It was myself, as I'm pointing at now right


·5· · · · there, and then one of my paralegals, right there,


·6· · · · Marsha.· And so she witnessed it there, and then she


·7· · · · also -- we drew a little witness line for -- and she


·8· · · · signed it again.


·9· ·Q.· ·Okay.· And there is no need here for two witnesses


10· · · · besides you as the notary?


11· ·A.· ·Well, there's a -- there's a requirement that two


12· · · · witnesses witness the Nunally's signature, so we did


13· · · · that.


14· ·Q.· ·Okay.


15· ·A.· ·And then the acknowledgment statute says that the --


16· · · · one of these people, meaning me, can notarize the


17· · · · signatures, which I did.


18· ·Q.· ·Okay.· All right.· And -- all right.· And, of course,


19· · · · you mistakenly placed yourself down as the name of the


20· · · · person.


21· ·A.· ·Correct.· It should have been the Nunally's.


22· · · · MR. MARK NUNALLY:· Okay.· Thank you.


23· · · · THE COURT: Any re-direct?


24· · · · MR. BURGESS: Nothing further from the plaintiff, Your


25· · · · · · ·Honor.


Brian Boger - Recross Examination by Mr. Mark Nunally (continued)
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·1· ·THE COURT: All right.


·2· ·MR. BURGESS: May the witness be excused?


·3· ·THE COURT: Yes.· Now y'all excusing him for good, the


·4· · · · rest of the day?


·5· ·MR. BURGESS: I don't have any further questions for


·6· · · · him.


·7· ·THE COURT: Okay.


·8· ·MR. BURGESS: I don't think he'd be recalled for


·9· · · · anything.


10· ·THE COURT: All right.· Mr. Nunally, they're asking to


11· · · · excuse him for the rest of the day, so.


12· ·MR. MARK NUNALLY: Yes, sir.


13· ·THE COURT: So is that okay with y'all?


14· ·MR. MARK NUNALLY: It's okay with us.· Yes, sir.


15· ·THE COURT: Okay.· Thank you.


16· ·MR. MARK NUNALLY: Thank you.


17· ·THE COURT: Thank you for coming, Mr. Boger.


18· ·MR. BOGER: Thank you.· Just for what it's worth, I'm


19· · · · going to my office and I can be reached by phone


20· · · · if you need it.


21· ·THE COURT: All right.· Thank you.


22· ·MR. BURGESS: I just want to be respectful of Mr.


23· · · · Boger's time.


24· ·THE COURT: Okay.· Thank you.


25· ·MR. BURGESS: I appreciate you coming as well.
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·1· ·THE COURT: Will you -- will you, because I know we've


·2· · · · got a lot of documents.· Will you confirm at this


·3· · · · point what has been moved into evidence?


·4· ·MR. BURGESS: Your Honor, my notes are that Plaintiff's


·5· · · · 4, 5, and 6 have been moved into evidence.· And


·6· · · · actually, I would move at this time to submit


·7· · · · Plaintiff's Exhibit Number 7, the vesting deed


·8· · · · into Mr. and Ms. Nunally.


·9· ·THE COURT: All right.· Any objection to that, Mr.


10· · · · Nunally?


11· ·MR. MARK NUNALLY: No, Your Honor.


12· ·THE COURT: All right.· So 4, 5, 6, and 7 without


13· · · · objection.· Thank you.


14· · · · · · · · · · · ·(PLAINTIFF'S EXHIBIT NO. 7 ENTERED


15· · · · · · · · · · · ·INTO THE RECORD (3 pages)· Vesting


16· · · · · · · · · · · ·Deed)


17· ·MR. BOGER: And they're all right here.


18· ·THE COURT REPORTER: Thank you.


19· ·MR. BOGER: I don't know who gets them, but I don't


20· · · · want to hold them.


21· ·MR. BURGESS: Let's leave them up there.


22· ·MR. BOGER: Okay.· Thank y'all.


23· ·THE COURT: Yes, sir.


24· ·MR. MARK NUNALLY: Thank you.


25· ·MR. BOGER: Have a nice day.
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·1· · · · MR. BURGESS: Your Honor, the next witness the


·2· · · · · · ·plaintiff calls at this time is Louise Plasse.


·3· · · · THE COURT: If you'll come forward and be sworn,


·4· · · · · · ·please.


·5· ·WHEREUPON:


·6· · · · · · · · · LOUSIE PLASSE, being duly sworn and


·7· · · · · · ·cautioned to speak the truth, the whole truth and


·8· · · · · · ·nothing but the truth, testifies as follows:


·9· · · · MR. BURGESS: Your Honor, may I --


10· · · · THE COURT: Yes, sir.


11· · · · MR. BURGESS: May I approach, Your Honor?


12· · · · THE COURT: Yes, sir.


13· · · · · · · · · · · ·DIRECT EXAMINATION


14· ·BY MR. BURGESS:


15· ·Q.· ·Good morning, Ms. Plasse.


16· ·A.· ·Good morning.


17· ·Q.· ·Am I saying that right, Plasse?


18· ·A.· ·Yes.· Yes.


19· ·Q.· ·Okay.· Thank you.· Can you tell me where you're


20· · · · employed?


21· ·A.· ·I am employed with Onity Group, formerly known as


22· · · · Ocwen Loan Servicing.


23· ·Q.· ·Okay.· And how long have you been employed there?


24· ·A.· ·15 years.


25· ·Q.· ·And can you tell me a little bit about the nature of


Louise Plasse - Direct Examination by Mr. Burgess
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·1· · · · your employment?


·2· ·A.· ·I am a senior loan analyst.· In that capacity, I


·3· · · · review our business records as they relate to


·4· · · · foreclosure trials, depositions, mediations, and


·5· · · · eviction hearings.


·6· ·Q.· ·Okay.· And if I heard you correctly, you said Onity


·7· · · · Group, Incorporated?


·8· ·A.· ·Yes.


·9· ·Q.· ·Is Onity Group a parent company of PHH Mortgage


10· · · · Corporation?


11· ·A.· ·They are.· PHH is a wholly owned subsidiary under the


12· · · · Onity umbrella.· And in terms as it relates to what I


13· · · · do, they are considered a sub-service or under the


14· · · · Onity umbrella.


15· ·Q.· ·Okay.· And in your employment, do you have access to


16· · · · the records of Onity and PHH?


17· ·A.· ·I do, yes.


18· ·Q.· ·And just so that we're clear, I may reference PHH or


19· · · · Onity interchangeably.


20· ·A.· ·Sure.


21· ·Q.· ·Is that fair?


22· ·A.· ·Yes.


23· ·Q.· ·Is that okay with you?· And just for clarification,


24· · · · Onity is the parent umbrella and PHH would be a


25· · · · subsidiary?
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·1· ·A.· ·Yes, that's correct.


·2· ·Q.· ·Okay.· And do you have personal knowledge of the


·3· · · · systems used to document and maintain records for


·4· · · · Onity and PHH?


·5· ·A.· ·I do, yes.


·6· ·Q.· ·And are you here to testify today with Onity on behalf


·7· · · · of PHH?


·8· ·A.· ·Yes, I am.


·9· ·Q.· ·Okay.· I handed you up a number of exhibits.· I want


10· · · · to direct your attention first to Plaintiff's Exhibit


11· · · · Number 1.


12· ·A.· ·Yes.


13· ·Q.· ·Do you recognize that document?


14· ·A.· ·I do.· It is the power of attorney.


15· ·Q.· ·Okay.· Well, let's walk through that document.· Is


16· · · · this a power of attorney to appoint PHH Mortgage


17· · · · Corporation successor to Ocwen Loan Servicing, LLC as


18· · · · a servicer related to the trust as the plaintiff in


19· · · · this action?


20· ·A.· ·It is, yes.


21· ·Q.· ·And that gives PHH Mortgage Corporation authority to


22· · · · act on behalf of the plaintiff.· Is that correct?


23· ·A.· ·Yes, it does.


24· ·Q.· ·And looking at this document, is it maintained in the


25· · · · normal course of business for Onity Group and PHH?
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·1· ·A.· ·Yes, it is.


·2· ·Q.· ·And are you familiar with how documents such as powers


·3· · · · of attorneys are stored in Onity and PHH's system?


·4· ·A.· ·I am.


·5· ·Q.· ·And are those systems maintained by employees who have


·6· · · · actual knowledge about the records and the computer


·7· · · · system where the records are stored?


·8· ·A.· ·Yes.


·9· ·Q.· ·And do those individuals also have knowledge about the


10· · · · policies and procedures used to keep those documents?


11· ·A.· ·Yes.


12· ·Q.· ·And do you have access and knowledge of those policies


13· · · · and procedures?


14· ·A.· ·I do.


15· ·Q.· ·And are records such as this power of attorney created


16· · · · at or near the time the authority that is delineated


17· · · · in the power -- is it created at or near the time that


18· · · · power is granted?


19· ·A.· ·They are, yes.


20· ·Q.· ·And looking at this particular power of attorney, has


21· · · · it been publically recorded anywhere?


22· ·A.· ·It has.· It was recorded 11/4/2021 in Black Hawk


23· · · · County, Iowa.


24· ·Q.· ·And directing your attention to page, I believe it's


25· · · · marked 5 of 9.· Is that an incorporated power of
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·1· · · · attorney that's incorporated into this public


·2· · · · document?


·3· ·A.· ·It is, yes.


·4· ·Q.· ·And directing your attention to page 8 of 9 where it


·5· · · · talks about covered trust.· Is the plaintiff both


·6· · · · trustee and trust listed in line number 6 on Schedule


·7· · · · A?


·8· ·A.· ·They are.· It references Bank of New York Mellon,


·9· · · · formerly known as the Bank of New York and successor


10· · · · interest to JPMorgan Chase Bank as trustee for


11· · · · NovaStar Mortgage Funding Trust, Series 2004-1,


12· · · · NovaStar Home Equity Loan Asset-Backed Certificates,


13· · · · Series 2004-1.


14· ·Q.· ·And you understand that to be the plaintiff in this


15· · · · particular matter?


16· ·A.· ·I do, yes.


17· ·Q.· ·And looking at this document, is your testimony here


18· · · · today authorized by the power of attorney?


19· ·A.· ·It is, yes.


20· ·Q.· ·And it's also authorized by the particular practices


21· · · · of your company.· Is that correct?


22· ·A.· ·Yes.


23· ·Q.· ·And again, you're familiar with the policies and


24· · · · procedures regarding testifying in court?


25· ·A.· ·I am, yes.
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·1· ·Q.· ·Have you ever testified in a foreclosure file before?


·2· ·A.· ·I have more than I care to mention.


·3· ·Q.· ·And as we were talking about, related to going back to


·4· · · · the first page of this document, is foreclosing and


·5· · · · activities related to foreclosure, particularly


·6· · · · foreclosure, both judicial and non-judicial.· Are


·7· · · · those included in the powers granted by the power of


·8· · · · attorney?


·9· ·A.· ·It is, yes.


10· · · · MR. BURGESS: Your Honor, at this time, I would submit


11· · · · · · ·Plaintiff's Exhibit Number 1 as evidence.


12· · · · THE COURT: All right.· Mr. Nunally?


13· · · · MR. MARK NUNALLY: Good morning, ma'am.


14· · · · THE COURT: Whoa, whoa, whoa.· This isn't cross.· This


15· · · · · · ·is just moving it into evidence.


16· · · · MR. MARK NUNALLY: Okay.


17· · · · THE COURT: All right.· Do you have any objection to


18· · · · · · ·the document coming in as evidence?


19· · · · MR. MARK NUNALLY: No.· No, I do not.


20· · · · THE COURT: All right.· Thank you.· He's going to


21· · · · · · ·finish his direct, then you'll have a chance to


22· · · · · · ·cross.


23· · · · MR. MARK NUNALLY: Yes, sir.


24· · · · THE COURT: All right.· Thank you.· Without objection,


25· · · · · · ·Plaintiff's Number 1.
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·1· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 1 ENTERED


·2· · · · · · · · · · · · · · INTO THE RECORD (9 pages)· Limited


·3· · · · · · · · · · · · · · POA)


·4· · · · MR. BURGESS: All right.· Thank you, Your Honor.


·5· · · · THE COURT: Yes, sir.


·6· ·Q.· ·And we touched on this just a little bit previously in


·7· · · · your testimony.· You indicated that PHH Mortgage


·8· · · · Corporation is a wholly owned subsidiary of Ocwen


·9· · · · Financial corporation?


10· ·A.· ·Yes.


11· ·Q.· ·I want to direct your attention to Plaintiff's Exhibit


12· · · · Number 2.· Do you recognize that document?


13· ·A.· ·I do.· These are part of our business records, and


14· · · · this references the transaction between Ocwen


15· · · · Financial Corporation and PHH.


16· ·Q.· ·And is this document publically recorded with the


17· · · · United States Securities and Exchange Commission?


18· ·A.· ·It is, yes.


19· ·Q.· ·And for clarification, is it a Form 8-K that's


20· · · · typically used to report to the SEC?· I call it the


21· · · · Security and Exchange Commission, the SEC.· Is that


22· · · · okay with you?


23· ·A.· ·Yes.


24· ·Q.· ·And is this a Form 8-K that's typically filed for


25· · · · reporting purposes to the SEC?
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·1· ·A.· ·Yes.


·2· ·Q.· ·And is this document dated October 4, 2018?


·3· ·A.· ·Yes, it is.


·4· ·Q.· ·Okay.· And I want to direct your attention to page


·5· · · · two, right underneath Section 1.01, counterpart


·6· · · · agreement.


·7· ·A.· ·Sure.


·8· ·Q.· ·Does this document indicate the merger between Ocwen


·9· · · · Financial Corporation and PHH Mortgage Corporation and


10· · · · PHH Corporation related to Ocwen acquiring both of


11· · · · those entities?


12· ·A.· ·It does, yes.


13· ·Q.· ·And in your employment, you're familiar with what Form


14· · · · 8-K's do.· Would that be accurate?


15· ·A.· ·Yes.


16· ·Q.· ·And are those used, again, to report or announce


17· · · · events that are material to investors related to


18· · · · subject corporate entities and things of that nature?


19· ·A.· ·It is, yes.


20· ·Q.· ·And because it's filed with the SEC, this is a


21· · · · publically available document?


22· ·A.· ·It is, yes.


23· ·Q.· ·And so just so that I'm clear, as a part of this


24· · · · acquisition, PHH Mortgage Corporation became a wholly


25· · · · owned subsidiary of Ocwen Financial Corporation?
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·1· ·A.· ·Correct.


·2· · · · MR. BURGESS: Your Honor, at this point I would like to


·3· · · · · · ·submit Plaintiff's Exhibit Number 2 into


·4· · · · · · ·evidence?


·5· · · · THE COURT: Any objection to Number 2?


·6· · · · MR. MARK NUNALLY: No, Your Honor.


·7· · · · THE COURT: All right.· Without objection, Number 2.


·8· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 2 ENTERED


·9· · · · · · · · · · · · · · INTO THE RECORD (7 pages) FORM 8-


10· · · · · · · · · · · · · · K)


11· ·Q.· ·Ms. Plasse, at some point after the acquisition of


12· · · · PHH, did Ocwen Financial Corporation change it's name


13· · · · to Onity Group, Incorporated?


14· ·A.· ·We did, yes.


15· ·Q.· ·And Onity Group is your current umbrella employer.· Is


16· · · · that correct?


17· ·A.· ·Yes.· Yes.


18· ·Q.· ·Okay.· Directing your attention to Plaintiff's Exhibit


19· · · · Number 3, do you recognize that document?


20· ·A.· ·I do.· This is also part of our business records, and


21· · · · it is also a public record.


22· ·Q.· ·Okay.· And when you say business records, this is a


23· · · · document kept in the normal course of business for


24· · · · Onity and PHH?


25· ·A.· ·It is, yes.
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·1· ·Q.· ·And as we discussed, this document is a Form 8-K as


·2· · · · well?


·3· ·A.· ·Yes.


·4· ·Q.· ·And in the same matter as the last, it is used to


·5· · · · report events to the investors and to the SEC and to


·6· · · · the public at large, because it's recorded with the


·7· · · · SEC.· Is that correct?


·8· ·A.· ·Yes, that's correct.


·9· ·Q.· ·And is this particular Form 8-K dated May 28, 2004?


10· ·A.· ·It is.


11· ·Q.· ·And right on page two of the document under Item 503,


12· · · · does this have a public acknowledgment of the name


13· · · · change from Ocwen Mortgage Corporation to Onity Group,


14· · · · Incorporated?


15· ·A.· ·It does.


16· ·Q.· ·And even in -- related to the name change from Ocwen


17· · · · to Onity, this is a public document that's -- or a


18· · · · public event that's noted in several different


19· · · · documents.· Would that be correct?


20· ·A.· ·It is, yes.


21· ·Q.· ·And even this particular SEC report indicates the


22· · · · articles of a corporation in the state of Florida that


23· · · · were changed.


24· ·A.· ·Correct.


25· ·Q.· ·They changed the name formally from Ocwen PHH, would
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·1· · · · that be correct?


·2· ·A.· ·Yes.


·3· ·Q.· ·Or -- I apologize, from Ocwen to Onity?


·4· ·A.· ·Correct.


·5· ·Q.· ·Okay.· And again, you're here on behalf of Onity with


·6· · · · authority to testify.· Would that be correct?


·7· ·A.· ·I am, yes.


·8· · · · MR. BURGESS: Your Honor, at this point I would submit


·9· · · · · · ·Plaintiff's Exhibit Number 3, the Form 8-K, as


10· · · · · · ·evidence.


11· · · · THE COURT: Mr. Nunally, Number 3?


12· · · · MR. MARK NUNALLY: I have an objection -- I have an


13· · · · · · ·objection, Your Honor.· And the reason that I


14· · · · · · ·have an objection is because Ocwen Financial


15· · · · · · ·Corporation, I know that they have been produced


16· · · · · · ·before.· And the Form 8-K for Ocwen, but we have


17· · · · · · ·not been provided with anything as it relates to


18· · · · · · ·the actual trust itself by way of pooling and


19· · · · · · ·servicing agreements and other custodial


20· · · · · · ·documents to allow us to understand how that


21· · · · · · ·trust came in to be, and how the plaintiffs are


22· · · · · · ·indeed a trustee of that particular trust.· We


23· · · · · · ·have not been provided with that just yet.· And


24· · · · · · ·we're not really understanding what this is.


25· · · · THE COURT: All right.· As I understood it, this
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·1· · · · document formalized a name change.


·2· ·MR. BURGESS: That's correct.


·3· ·THE COURT: That's it.


·4· ·MR. BURGESS: It's submitted -- I'm not quite sure I


·5· · · · heard an objection --


·6· ·THE COURT: All right.


·7· ·MR. BURGESS:· -- in Mr. Nunally's --


·8· ·THE COURT: All right.· Here is what it is.· This


·9· · · · document is talking about a name change.· I think


10· · · · you're making a legal argument to the servicing


11· · · · issue.· I don't think that keeps this document


12· · · · out.· You can make that argument, you know, at


13· · · · the conclusion of the testimony.· I don't think


14· · · · the -- that stops the name change from coming in.


15· ·MR. MARK NUNALLY: Okay.


16· ·THE COURT:· So I'm going to allow Number 3 in --


17· ·MR. MARK NUNALLY: Yes, sir.


18· ·THE COURT:· -- subject to your reservation of your --


19· · · · the ultimate question y'all are arguing.


20· ·MR. MARK NUNALLY: Yes, sir.


21· ·THE COURT: All right.


22· · · · · · · · · · · ·(PLAINTIFF'S EXHIBIT NO. 3 ENTERED


23· · · · · · · · · · · ·INTO THE RECORD (22 pages)· Form


24· · · · · · · · · · · ·8-K)


25· ·MR. BURGESS: May I proceed, Your Honor?
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·1· · · · THE COURT: Yes, sir.


·2· · · · MR. BURGESS: Thank you.· Just for clarification, was


·3· · · · · · ·that document admitted as evidence?


·4· · · · THE COURT: Yes.· It went in.· That was Number 3.· Yes.


·5· · · · MR. BURGESS: Thank you.


·6· ·Q.· ·Ms. Plasse, directing your attention next to


·7· · · · Plaintiff's Exhibit Number 4.· Do you have that


·8· · · · document in front of you?


·9· ·A.· ·I do.


10· ·Q.· ·And you may have heard Mr. Boger testify about the


11· · · · document.· I want you to look at both the copy that's


12· · · · been marked and admitted as Exhibit 4 and the original


13· · · · of that document.· Do you recognize that document?


14· ·A.· ·I do.· These are also part of our business records.


15· ·Q.· ·And is that a copy of the subject note, dated January


16· · · · 30, 2004?


17· ·A.· ·It is, yes.


18· ·Q.· ·And the original lender on there, was it NovaStar Home


19· · · · Mortgage, Incorporated?


20· ·A.· ·Yes, it was.


21· ·Q.· ·And was the principal balance originally $121,500?


22· ·A.· ·Yes, it was.


23· ·Q.· ·And directing your attention to the second page of


24· · · · that document.· Does that have a printed name, Carl A.


25· · · · Nunally underneath it?
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·1· ·A.· ·It does.


·2· ·Q.· ·And does that appear to be a signature above it, where


·3· · · · it will be Carl A. Nunally?


·4· ·A.· ·There appears -- yes.


·5· ·Q.· ·And in your employment with Onity and PHH, was that


·6· · · · note subsequently transferred to the plaintiff in this


·7· · · · action?


·8· ·A.· ·Yes.


·9· ·Q.· ·Okay.· And so let's talk about that transfer.· There


10· · · · are a series of endorsements included with this


11· · · · document.


12· ·A.· ·There are.· There are two allonges attached to this


13· · · · document.· The first allonge goes from NovaStar Home


14· · · · Mortgage, Incorporated to JPMorgan Chase Bank as


15· · · · trustee with an asterisk, and the asterisk then


16· · · · further elaborates the trust information with the


17· · · · complete name of the trust.· The next allonge is from


18· · · · JPMorgan Chase Bank, formerly known as JPMorgan Chase


19· · · · Bank as trustee of the NovaStar Mortgage Funding


20· · · · Trust, Series 2004-1, relating to the NovaStar Home


21· · · · Equity Loan asset backed certificate Series 2004-1.


22· · · · And then there's the stamped endorsement, which is the


23· · · · final endorsement to the trust.


24· ·Q.· ·Well, is -- let's talk about that final endorsement.


25· · · · Where it says pay to the order of?
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·1· ·A.· ·Yes.


·2· ·Q.· ·Is that marked blank?


·3· ·A.· ·Yes.


·4· ·Q.· ·And relating to the -- this particular action, is the


·5· · · · plaintiff in possession of the original note in this


·6· · · · case?


·7· ·A.· ·Yes.


·8· ·Q.· ·Is that document that you're viewed the original?


·9· ·A.· ·Yes, it is.


10· · · · MR. BURGESS: I beg the Court's indulgence for just one


11· · · · · · ·second.


12· ·Q.· ·Let's talk about -- Mr. Nunally had mentioned the


13· · · · trust just a second ago.· In this chain of


14· · · · endorsements, do you see the endorsement into the


15· · · · trust that is ultimately the same trust that's the


16· · · · plaintiff in this action?


17· ·A.· ·Yes.


18· ·Q.· ·And that trust, in fact, on the last allonge, there at


19· · · · the last page of the document, they endorsed it to


20· · · · blank?


21· ·A.· ·That's correct.


22· ·Q.· ·And it's your understanding that an endorsement to


23· · · · blank makes it a bare instrument?


24· ·A.· ·Yes.


25· · · · MR. BURGESS: Your Honor, I believe this document has
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·1· · · · · · ·already been admitted into evidence as


·2· · · · · · ·Plaintiff's Exhibit Number 4.


·3· · · · THE COURT: Right.· That's the note.· That's already


·4· · · · · · ·in.


·5· ·Q.· ·Ms. Plasse, moving on to -- or actually, let me make


·6· · · · one more thing clear just about that particular


·7· · · · document before we move on.· You had mentioned that


·8· · · · it's a business record of PHH on the -- I have a


·9· · · · couple questions about that.· When you mentioned


10· · · · business records, are you referring to the fact that


11· · · · it's kept in the normal course of business for PHH and


12· · · · Onity?


13· ·A.· ·Yes.


14· ·Q.· ·And related to it being kept in that particular course


15· · · · of business.· You have access to the particular


16· · · · records?


17· ·A.· ·I do.


18· ·Q.· ·And is it a regular business practice, PHH and Onity,


19· · · · as a servicer to keep copies and originals of the


20· · · · notes and mortgages for the loans they service?


21· ·A.· ·It is part of our business practice, and we have


22· · · · practices in place to keep them, maintain the records,


23· · · · and most commonly is referred to as the boarding


24· · · · process.· So one, we receive documents, it goes


25· · · · through a rigorous boarding process to verify,
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·1· · · · validate, and update that information accordingly


·2· · · · within our computer system, and it becomes a part of


·3· · · · our business records.


·4· ·Q.· ·And in reviewing those business records, are you


·5· · · · familiar with the policies and procedures for doing


·6· · · · things such as insuring that the note has all the


·7· · · · proper endorsements?


·8· ·A.· ·Yes.


·9· ·Q.· ·And are you familiar with those practices of how


10· · · · originals and copies are stored in PHH's system?


11· ·A.· ·I am.· We have a vault where the original documents


12· · · · are kept and maintained in our West Palm Beach office.


13· · · · And they are kept there and secured there in a secure


14· · · · environment.


15· ·Q.· ·And from time to time in cases such as this where you


16· · · · have litigation, are those originals shipped to the


17· · · · attorney of record for safe-keeping to present to the


18· · · · court --


19· ·A.· ·Yes.


20· ·Q.· ·-- such as we're doing here today?


21· ·A.· ·Yes, they are.


22· ·Q.· ·Okay.· Moving to Plaintiff's Exhibit Number 5, do you


23· · · · have that document in front of you?


24· ·A.· ·I do.· I have the original and the copy.


25· ·Q.· ·Okay.· Do you recognize that document?
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·1· ·A.· ·I do.· This is also, again, part of our business


·2· · · · records.


·3· ·Q.· ·And by business records, the same applies to the


·4· · · · mortgage as it would with the note as you just


·5· · · · testified about.· Location, policies and procedures,


·6· · · · and how they're stored?


·7· ·A.· ·Yes, that's correct.


·8· ·Q.· ·Okay.· And looking at this document, was the original


·9· · · · mortgagee Mortgage Electronic Registration Systems,


10· · · · Incorporated as nominee for NovaStar Home Mortgage,


11· · · · Incorporated?


12· ·A.· ·Yes.


13· ·Q.· ·And directing your attention to page number two, was


14· · · · the address for the property to be secured by this


15· · · · mortgage 1759 Willow Creek Drive, Columbia, South


16· · · · Carolina, 29212?


17· ·A.· ·That's correct.


18· ·Q.· ·And going to the last page of this document, does that


19· · · · contain a legal description?


20· ·A.· ·It does.


21· ·Q.· ·For the subject property?


22· ·A.· ·It does.· Exhibit A further describes the property


23· · · · boundaries and lines of the property.


24· ·Q.· ·And moving back to page 9 or 9.· There are type-


25· · · · written names for Carl A. Nunally and Frankie L.
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·1· · · · Nunally.· Do those appear to have signatures above


·2· · · · those?


·3· ·A.· ·They do, yes.


·4· ·Q.· ·And last question about that mortgage.· Was it


·5· · · · recorded February 20, 2004 here in Lexington County in


·6· · · · Book 9041 at page four?


·7· ·A.· ·Yes.


·8· ·Q.· ·And moving along real quick to Plaintiff's Exhibit


·9· · · · Number 6.· I believe this is also been previously


10· · · · admitted as evidence.· Do you recognize that document?


11· ·A.· ·I do.· Again, also part of our business records.· It's


12· · · · what is referred to as the HUD statement settlement


13· · · · statement.


14· ·Q.· ·And is that a true and accurate copy of the HUD


15· · · · settlement statement kept in your business records?


16· ·A.· ·Yes.


17· ·Q.· ·And does that HUD statement reflect a financial


18· · · · breakdown of a closing of this loan transaction?


19· ·A.· ·Yes, it does.


20· ·Q.· ·And as you heard Mr. Boger testify to it, it indicates


21· · · · payments that were made on behalf of the borrowers in


22· · · · this case?


23· ·A.· ·That's correct, yes.


24· ·Q.· ·And you're in agreement with that?


25· ·A.· ·I am.


TRIAL PROCEEDINGS


Garber Reporting
info@garberreporting.com


TRIAL PROCEEDINGS
Page 50


Garber Reporting
info@garberreporting.com


YVer1fR. 887







·1· ·Q.· ·And do you see on here that this particular loan paid


·2· · · · off a prior loan to Wells Fargo Home Mortgage, down


·3· · · · line 104?


·4· ·A.· ·I do.


·5· ·Q.· ·And also a second mortgage to Wells Fargo financial?


·6· ·A.· ·Yes.


·7· ·Q.· ·So would it be accurate to describe this transaction


·8· · · · as a refinance?


·9· ·A.· ·Yes.


10· ·Q.· ·Thank you.· And moving along to Plaintiff's Exhibit


11· · · · Number 7, also previously admitted.· Do you recognize


12· · · · that document?


13· ·A.· ·I do.· This is also a business record.· It is the deed


14· · · · referencing the property, the subject property, for


15· · · · here today.


16· ·Q.· ·And this was the deed that would have been effective


17· · · · at the time this mortgage was taken out?


18· ·A.· ·Yes.


19· ·Q.· ·And the owners at the time the mortgage was taken out,


20· · · · were they Carl A. Nunally and Frankie L. Nunally?


21· ·A.· ·Yes.


22· ·Q.· ·And is this document recorded in Lexington County,


23· · · · March 12, 1999 in Book 5145 at page 97?


24· ·A.· ·Yes.


25· ·Q.· ·Okay.· Moving along to a new document.· Directing your
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·1· · · · attention to Plaintiff's Exhibit Number 8.· Do you


·2· · · · recognize that document?


·3· ·A.· ·I do.


·4· ·Q.· ·And are you aware if the loan was ever modified?


·5· ·A.· ·It was.


·6· ·Q.· ·And Plaintiff's Exhibit Number 8, do you recognize


·7· · · · that as a loan modification?


·8· ·A.· ·Yes.


·9· ·Q.· ·And is that document dated August 20, 2009?


10· ·A.· ·Yes, it is.


11· ·Q.· ·And we've talked about some of the records keeping


12· · · · that Ocwen, Onity, and PHH too.· Are loan modification


13· · · · agreements also agreements that are kept in the normal


14· · · · course of business at Onity and PHH?


15· ·A.· ·They are.· We're obligated to keep and maintain all


16· · · · business records that pertain to all of the loans that


17· · · · we service.


18· ·Q.· ·And would a loan modification agreement -- what do you


19· · · · understand those to do?


20· ·A.· ·The loan modification as I understand it changes the


21· · · · terms and the amounts due in owing on a particular


22· · · · loan.


23· ·Q.· ·Thank you.· And as part of this particular


24· · · · modification, did it modify the balance to


25· · · · $104,168.23?
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·1· ·A.· ·Yes, it did.


·2· ·Q.· ·And did it modify the interest rate down to 1.5


·3· · · · percent per annum?


·4· ·A.· ·Yes, it did.


·5· ·Q.· ·And relating to how those amounts were to be repaid,


·6· · · · is that also spelled out in this particular


·7· · · · modification?


·8· ·A.· ·It is.


·9· ·Q.· ·And the maturity date regarding this particular loan,


10· · · · it remained the same, February 1, 2024.· Is that


11· · · · correct?


12· ·A.· ·Yes, it did.


13· ·Q.· ·So the loan is currently matured?


14· ·A.· ·It has reached maturity, yes.


15· ·Q.· ·And by maturity, you understand that to mean there is


16· · · · no current payment scheduled that all the amounts due


17· · · · and owing are currently due and owing?


18· ·A.· ·Yes, that's correct.


19· ·Q.· ·And directing your attention to page three of that


20· · · · document.· Does that appear to have a printed


21· · · · signature, a printed name, of Carl A. Nunally and


22· · · · Frankie L. Nunally?


23· ·A.· ·It does, yes.


24· ·Q.· ·And above that, it appears to bear a signature?


25· ·A.· ·Yes.
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·1· ·Q.· ·As well as some witnesses.


·2· ·A.· ·Correct.


·3· ·Q.· ·It looks like a Ross McVey and a -- it's a little hard


·4· · · · to read the print, but John Sunburg?


·5· ·A.· ·That's what it appears.· Yes.


·6· ·Q.· ·And that's a printed name.· And above that, there


·7· · · · appear to be signatures for that?


·8· ·A.· ·Yes.


·9· ·Q.· ·Dated September 2, 2009?


10· ·A.· ·Yes.


11· ·Q.· ·Would that be correct?· And there's also a


12· · · · acknowledgment on page four.· Would that be correct?


13· ·A.· ·Yes.


14· ·Q.· ·And what appears to be a notary stamp?


15· ·A.· ·That's correct also.


16· ·Q.· ·And as a part of this document, there appears to be a


17· · · · lender acknowledgment.


18· ·A.· ·Yes.


19· ·Q.· ·Would that be correct?· And is that an acknowledgment


20· · · · by the trust that's the plaintiff here in this matter


21· · · · today?


22· ·A.· ·Yes.


23· ·Q.· ·And in compliance, or I guess in association with this


24· · · · document, the Nunally's entered into a number of other


25· · · · agreements that are attached to the loan modification
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·1· · · · agreement.· Would that be accurate?


·2· ·A.· ·Yes.


·3· ·Q.· ·And reviewing the document, at the time this was


·4· · · · entered, it says Saxon Mortgage Services as attorney


·5· · · · in fact as acting on behalf of the borrowed trust.· Do


·6· · · · you recall if Saxon ever acted as the servicing agent?


·7· ·A.· ·They were prior servicer prior to coming to Ocwen Loan


·8· · · · Servicing, yes.


·9· ·Q.· ·And are you familiar with how the records would have


10· · · · been transferred from Saxon to Ocwen?


11· ·A.· ·I am.· They would have been transmitted through a


12· · · · digitized format and received and they would have gone


13· · · · through the boarding process once we had received the


14· · · · information.


15· ·Q.· ·And are you familiar with the policies and procedures


16· · · · for boarding a loan from another servicer on when a


17· · · · particular loan comes in to PHH?


18· ·A.· ·I am.· We have a group of individuals and teams that


19· · · · are part of the boarding process.· And they're they


20· · · · boarding team.· And they all have different


21· · · · responsibilities to verify and validate throughout the


22· · · · boarding process.· Our ESCROW department, our


23· · · · insurance department, our legal department.· All of


24· · · · those teams have individual responsibilities to verify


25· · · · information.· Once they're satisfied with the
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·1· · · · information as being transferred, we begin the process


·2· · · · of scanning the documents into our computer system so


·3· · · · then at that point, the documents become part of our


·4· · · · business records.


·5· ·Q.· ·Thank you.· And this particular document appears in


·6· · · · your business records for this particular loan?


·7· ·A.· ·It does, yes.


·8· ·Q.· ·Let me ask you one thing about verifying the


·9· · · · authenticity and accuracy of the information on the


10· · · · document.· It's one way to verify that if the


11· · · · borrowers continue to make payments related to the


12· · · · subject loan?


13· ·A.· ·Yes.


14· ·Q.· ·And it's your understanding that after September 2,


15· · · · 2009 when they signed the loan modification, Mr. And


16· · · · Ms. Nunally made payments related to the loan?


17· ·A.· ·Yes.


18· · · · MR. BURGESS: Your Honor, at this time I would submit


19· · · · · · ·Plaintiff's Exhibit Number 8 into evidence.


20· · · · THE COURT: All right.· Any objection to Number 8?


21· · · · · · ·That's the loan modification where the loan was


22· · · · · · ·modified by your parents and their interest rate


23· · · · · · ·in return?


24· · · · MR. MARK NUNALLY: No, Your Honor.


25· · · · THE COURT: All right.· No objection to Number 8.
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·1· · · · · · · · · · · · · · (EXHIBIT NO.· 8 MARKED FOR


·2· · · · · · · · · · · · · · IDENTIFICATION PURPOSES (8 pages)


·3· · · · · · · · · · · · · · Loan Modification)


·4· ·Q.· ·Ms. Plasse, we talked previously about the note being


·5· · · · transferred to the plaintiff in this action.· Was the


·6· · · · mortgage also transferred to public record?


·7· ·A.· ·Yes.


·8· ·Q.· ·Directing your attention to Plaintiff's Exhibit Number


·9· · · · 9.· Do you recognize that document?


10· ·A.· ·I do.· It is what is referred to as an assignment of


11· · · · mortgage.


12· ·Q.· ·And was that document recorded here in Lexington


13· · · · County on July 28, 2023 in Book 21067 at page 4146?


14· ·A.· ·Yes.


15· ·Q.· ·And directing your attention to the next document in


16· · · · line, Plaintiff's Exhibit Number 10.· Do you recognize


17· · · · that document?


18· ·A.· ·I do.· It's also an assignment of mortgage, also


19· · · · recorded in Lexington County.


20· ·Q.· ·Okay.· And was that recorded October 3, 2023 in book


21· · · · 21076 at page 4337?


22· ·A.· ·Yes.


23· ·Q.· ·Okay.· And let's talk about those two assignments


24· · · · together real quick.· I notice on Plaintiff's Exhibit


25· · · · Number 10, it exhibits that it's a corrective
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·1· · · · assignment of mortgage?


·2· ·A.· ·Yes.


·3· ·Q.· ·And it indicates -- am I accurate in saying it that it


·4· · · · indicates it's a correction of an original assignment,


·5· · · · that assignment that we referred to as Plaintiff's


·6· · · · Exhibit Number 9?


·7· ·A.· ·Yes.


·8· ·Q.· ·The one from July 28, 2023?


·9· ·A.· ·Yes.


10· ·Q.· ·And so let's look at the mortgage recording


11· · · · information in that.· If you go to Plaintiff's Exhibit


12· · · · Number 9, on the assignment of mortgage, it says Book


13· · · · 9841 at page 4.· Is that correct?


14· ·A.· ·Yes.


15· ·Q.· ·Whereas if you go to Plaintiff's Exhibit Number 10, it


16· · · · says Book 9041 at page 4.


17· ·A.· ·Correct.


18· ·Q.· ·And is that the -- the error that's being corrected in


19· · · · this assignment of mortgage?


20· ·A.· ·It is, yes.


21· ·Q.· ·And if we look back at the subject mortgage, which is


22· · · · Plaintiff's Exhibit Number 5, we see that the


23· · · · recording information is in fact Book 9041 at page 4.


24· · · · Is that correct?


25· ·A.· ·I'm just verifying.· Yes, that's correct.
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·1· ·Q.· ·And both of these assignments, again, have been


·2· · · · publically recorded here in Lexington County?


·3· ·A.· ·Yes, they have.


·4· · · · MR. BURGESS: Your Honor, at this time, I would submit


·5· · · · · · ·into evidence Plaintiff's Exhibits Number 9 and


·6· · · · · · ·510.


·7· · · · THE COURT: All right.· Number 9 and 10.· Any


·8· · · · · · ·objections?· That's the assignment and then the


·9· · · · · · ·corrective assignment on the number.


10· · · · MR. NUNALLY: No, Your Honor.


11· · · · THE COURT: All right.· Without objection.· Plaintiff's


12· · · · · · ·9 and 10.


13· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 9 ENTERED


14· · · · · · · · · · · · · · INTO THE RECORD (1 pages)


15· · · · · · · · · · · · · · assignment of Mortgage)


16· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 10


17· · · · · · · · · · · · · · ENTERED INTO THE RECORD (1 pages)


18· · · · · · · · · · · · · · Corrected assignment of Mortgage)


19· ·Q.· ·Ms. Plasse, directing your attention to Plaintiff's


20· · · · Exhibit Number 11.· Before we get into that document,


21· · · · let's -- let's back up a second and -- I want to ask,


22· · · · have all the payments that are due and owing under


23· · · · this loan before it matured, were all of the payments


24· · · · made?


25· ·A.· ·They were not all made, no.
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·1· ·Q.· ·And so pursuant to the note and mortgage, failure to


·2· · · · make the monthly payments as they become due, that's


·3· · · · an event of default.· Would that be accurate?


·4· ·A.· ·That's correct, yes.


·5· ·Q.· ·And pursuant to the default, has the plaintiff chosen


·6· · · · to accelerate the balance due in owing?


·7· ·A.· ·Yes.


·8· ·Q.· ·And as we indicated, the loan matured during the


·9· · · · pendency of this foreclosure.· Wouldn't that correct?


10· ·A.· ·That's correct, yes.


11· ·Q.· ·And directing your attention to, again, Plaintiff's


12· · · · Exhibit Number 11, do you have personal knowledge of


13· · · · the computer system used to generate payment


14· · · · histories?


15· ·A.· ·I do.


16· ·Q.· ·And do you have knowledge of the system of record


17· · · · related to how payments are accounted for?


18· ·A.· ·I do, yes.


19· ·Q.· ·And do the electronic payment histories, for my own


20· · · · edification, do they report all the credits and


21· · · · debits, charges made on the -- on the loan, all of the


22· · · · money going in and out?


23· ·A.· ·They do, yes.


24· ·Q.· ·And have you viewed all of the payment history for


25· · · · this particular loan?
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·1· ·A.· ·Yes, I have.


·2· ·Q.· ·And directing your attention to Plaintiff's Exhibit


·3· · · · Number 11, is that a true and accurate copy of the


·4· · · · payment history from the years 2009 through 2019?


·5· ·A.· ·Yes.


·6· ·Q.· ·And is that document kept in the normal course of


·7· · · · business for PHH and Onity?


·8· ·A.· ·Yes, it is.


·9· ·Q.· ·And do you have access to the record related to -- or


10· · · · the system of record used to keep this particular


11· · · · document?


12· ·A.· ·Yes, I do.


13· ·Q.· ·And as I understand it, the 2009 through 2019 would


14· · · · have been as a part of before the name change that we


15· · · · talked about previously?


16· ·A.· ·Yes, that's correct.


17· ·Q.· ·And is this document showed regular payments coming in


18· · · · on the loan?


19· ·A.· ·It does.


20· ·Q.· ·And it shows how each of those payments are accounted


21· · · · for?


22· ·A.· ·Yes, it does.


23· ·Q.· ·Okay.· And moving along to Plaintiff's Exhibit Number


24· · · · 12.· Is that a continuing payment history for 2019 all


25· · · · the way through to 2025 during this particular?
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·1· ·A.· ·Yes.


·2· ·Q.· ·And again, the loan matured in 2024?


·3· ·A.· ·Yes, it did.


·4· ·Q.· ·Correct?· And according to the payment histories, is


·5· · · · the loan due from May 1, 2023?


·6· ·A.· ·Yes.


·7· ·Q.· ·And according to Plaintiff's 12, much like Plaintiff's


·8· · · · 11, this payment history is kept in the normal course


·9· · · · of business for --


10· ·A.· ·It is, yes.


11· ·Q.· ·-- PHH and Onity?· And is this the Onity payment


12· · · · history?


13· ·A.· ·The PHH payment history.


14· ·Q.· ·And again, we're talking -- PHH, just so that I'm


15· · · · clear, is the servicer --


16· ·A.· ·Correct.


17· ·Q.· ·-- under the Onity umbrella?


18· ·A.· ·Yes.


19· ·Q.· ·And to be clear, you have access to the records


20· · · · related to these particular types of documents?


21· ·A.· ·Yes, I do.


22· ·Q.· ·And the information retained on the payment history,


23· · · · is it entered at or near the time the information


24· · · · there on this reflected -- actually, let me -- let me


25· · · · rephrase that.· When a particular payment comes in or
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·1· · · · a charge goes out that PHH pays, is that information


·2· · · · entered contemporaneously when the event happens?


·3· ·A.· ·Yes, it is.


·4· ·Q.· ·And are the individuals in charge of making entries on


·5· · · · the payment history, are they given training about


·6· · · · policies and procedures for handling payments that


·7· · · · come in?


·8· ·A.· ·Yes.


·9· ·Q.· ·Are they also given a training related to charges that


10· · · · go out?


11· ·A.· ·Yes.


12· ·Q.· ·Would charges that go out, for example, be something


13· · · · like an ESCROW payment for taxes?


14· ·A.· ·That's correct, yes.


15· ·Q.· ·And will payments coming in, that would be taking a


16· · · · payment in from a borrower, applying the payment to


17· · · · the principle interest, and any taxes and insurance


18· · · · that will be due and owned?


19· ·A.· ·Yes, they're applied in a timely fashion upon receipt.


20· · · · MR. BURGESS: Your Honor, at this time I would --


21· · · · · · ·excuse me, submit Plaintiff's Numbers 11 and 12,


22· · · · · · ·the payment histories.


23· · · · THE COURT: All right.· Mr. Nunally, 11 and 12, that's


24· · · · · · ·the payment history, the breakdown of


25· · · · · · ·calculations of the debt.
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·1· · · · MR. MARK NUNALLY: No objection.


·2· · · · THE COURT: All right.· Without objection, Number 11


·3· · · · · · ·and 12.


·4· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 11


·5· · · · · · · · · · · · · · ENTERED INTO THE RECORD (4 pages)


·6· · · · · · · · · · · · · · payment history)


·7· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 12


·8· · · · · · · · · · · · · · ENTERED INTO THE RECORD (4 pages)


·9· · · · · · · · · · · · · · payment history)


10· ·Q.· ·Ms. Plasse, related to and directing your attention to


11· · · · Plaintiff's Exhibit Number 13 now, does PHH retain


12· · · · records related to a tabulation of all the amounts


13· · · · owed on a particular loan?


14· ·A.· ·Yes, we do.


15· ·Q.· ·And do they retain records related to this particular


16· · · · loan?


17· ·A.· ·Yes.


18· ·Q.· ·And do you recognize or actually -- I should ask that


19· · · · this particular document, those tabulations kept in


20· · · · the same manner as the payment history as we


21· · · · discussed?


22· ·A.· ·They are, yes.


23· ·Q.· ·Meaning that it's kept in the normal course of


24· · · · business for PHH?


25· ·A.· ·Yes.
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·1· ·Q.· ·And its information is entered contemporaneously when


·2· · · · an event happens?


·3· ·A.· ·Yes.


·4· ·Q.· ·And it's entered by people with knowledge of how to


·5· · · · handle or enter the information into your system?


·6· ·A.· ·They are, yes.


·7· ·Q.· ·And do you recognize Plaintiff's Exhibit Number 13?


·8· ·A.· ·I do.· It is a summary of the amounts due and owing.


·9· · · · Sometimes referred to as judgement figures.· It shows


10· · · · the total amounts due and the due date.


11· ·Q.· ·Okay.· And do you -- let's go over some of the entries


12· · · · on that document real quick.· Again, we talked about


13· · · · the loan being due from 2023.· Is that accurate?


14· ·A.· ·It is.


15· ·Q.· ·And is there a principle balance of $6,345.74?


16· ·A.· ·There is, yes.


17· ·Q.· ·And an additional principle of $12,076.10?


18· ·A.· ·Yes.


19· ·Q.· ·And that would be -- the reason why that's broken


20· · · · would be results of that loan modification in 2009?


21· ·A.· ·That's correct.


22· ·Q.· ·That the document speaks for itself, but I'm assuming


23· · · · that had a breakdown of a deferred principle balance


24· · · · that would not have been approved on interest?


25· ·A.· ·That is also correct, yes.
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·1· ·Q.· ·Okay.· And the total principle balance would have come


·2· · · · to $18,421.84?


·3· ·A.· ·Correct.


·4· ·Q.· ·Is that correct?· Is there interest accruing on this


·5· · · · loan?


·6· ·A.· ·There is an interest amount of $271.97.


·7· ·Q.· ·And is that calculated through today's date?


·8· ·A.· ·Yes.


·9· ·Q.· ·And have there been any late charges?


10· ·A.· ·There are -- let me just make sure if I can read, get


11· · · · my eyes to work.· Where are they?· My eyes aren't


12· · · · working today, sorry about that.· It should be late


13· · · · charges.· Oh, here it is.· Of 6698.


14· ·Q.· ·$66.98?


15· ·A.· ·Yes.


16· ·Q.· ·Have there been any ESCROW advances made on behalf of


17· · · · the defendants?


18· ·A.· ·Yes.· There's ESCROW in the amount of $7,114.30.


19· ·Q.· ·Okay.· And when you reference ESCROW, you understand


20· · · · that to be tax payments?


21· ·A.· ·Tax payments and insurance.


22· ·Q.· ·Okay.· Directing your attention to --


23· · · · THE COURT:· All right.· Hold on a minute.· I want to -


24· · · · · · ·- I want to go off the record.


25· · · · · · · · · · · · (Off the Record)
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·1· ·CONTINUED BY MR. BURGESS:


·2· ·Q.· ·So I wanted to kind of pull things back together with


·3· · · · respect to ESCROW.· Because the loan matured, there


·4· · · · wasn't a normal, monthly principle and interest, tax


·5· · · · and insurance payment that would have been coming in


·6· · · · from the borrowers at this point in time?


·7· ·A.· ·Correct.


·8· ·Q.· ·And that goes back to 2024 when the loan matured?


·9· ·A.· ·Right.


10· ·Q.· ·And at some point in time during this litigation, PHH


11· · · · became aware that there were taxes that were due in


12· · · · owing?


13· ·A.· ·Correct.


14· ·Q.· ·And did PHH take the opportunity to pay those taxes?


15· ·A.· ·Yes.


16· ·Q.· ·And was that to protect their mortgage interest in the


17· · · · property?


18· ·A.· ·It is, yes.


19· ·Q.· ·Because if they hadn't have paid it, it would have


20· · · · went to a tax sale?


21· ·A.· ·Correct.


22· ·Q.· ·And directing your attention to Plaintiff's Exhibit


23· · · · Number 14.· Do you recognize that document?


24· ·A.· ·I do.


25· ·Q.· ·And does that document have in it a breakdown of any
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·1· · · · payments advanced ESCROW related to this loan?


·2· ·A.· ·It does.


·3· ·Q.· ·And directing your attention to an entry from December


·4· · · · 3, 2025.


·5· ·A.· ·Yes.


·6· ·Q.· ·Was there an amount paid of $3,694.44?


·7· ·A.· ·Yes, there was.


·8· · · · THE COURT: What page are you on?


·9· · · · MR. BURGESS: First page of Exhibit 14.· I am one, two,


10· · · · · · ·three, four, five, six --


11· · · · THE COURT: All right.· Down where it says “County Tax


12· · · · · · ·and Disbursement”?


13· · · · MR. BURGESS: Correct.


14· · · · THE COURT: About mid way?


15· · · · MR. BURGESS: ESCROW advance --


16· · · · THE COURT: About mid way?· Okay.


17· · · · MR. BURGESS: Yeah.· About 10 lines down.


18· · · · THE COURT: Okay.


19· · · · MR. BURGESS: Yes, sir.


20· · · · THE COURT: All right.· Okay.· Got it.


21· ·Q.· ·And do you see that amount of $3,694.44?


22· · · · THE COURT: Yep.


23· ·A.· ·Yes, I do.


24· ·Q.· ·And a few days later on December 8, moving up a few


25· · · · columns, third from the top.
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·1· ·A.· ·Sure.


·2· ·Q.· ·Was there another ESCROW advance for $3,419.86?


·3· ·A.· ·There is, yes.


·4· ·Q.· ·And you understand this was for the 2024 and 2025


·5· · · · taxes?


·6· ·A.· ·Yes.


·7· ·Q.· ·And is that the only amount -- amounts as far as


·8· · · · ESCROW that PHH has advanced on behalf?


·9· ·A.· ·It is, yes.


10· ·Q.· ·And if you add those two $3,000 payments up, that


11· · · · comes to a total of $7,114.30?


12· ·A.· ·It does, yes.


13· ·Q.· ·Okay.· And are there also corporate advances due on


14· · · · them?


15· ·A.· ·There are.


16· ·Q.· ·And those are mentioned there on Exhibit 13,


17· · · · recoverable corporate advance balance?


18· ·A.· ·They are.


19· ·Q.· ·And is that balance broken down directing your


20· · · · attention to Plaintiff's Number 16 -- or actually 15,


21· · · · I apologize.


22· ·A.· ·It is broken down, yes, and itemized.


23· ·Q.· ·And when you referenced corporate advances, are those


24· · · · charges generally referring to property inspections?


25· ·A.· ·They are.· And any other fees that have accrued over
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·1· · · · the life of the foreclosure.


·2· ·Q.· ·Okay.· And when you were referencing other fees, those


·3· · · · might be things like in addition to inspections, would


·4· · · · there be valuations in there or what we call BPOs?


·5· ·A.· ·Yes.


·6· ·Q.· ·And would there also be litigation fees and costs


·7· · · · related to that?


·8· ·A.· ·Yes, there would.


·9· ·Q.· ·And would there also be a -- any entries for -- say if


10· · · · before the loan was referred to foreclosure, they were


11· · · · charged for having a title search.


12· ·A.· ·Yes.


13· ·Q.· ·And I'm looking here on Exhibit Number 15.· And feel


14· · · · free to check my math, but I'm looking at property


15· · · · valuation, what we call BPOs, those $85 entries.· Do


16· · · · you see any of those on this particular history?


17· ·A.· ·At the top of the page, I believe it's Item Number 4.


18· · · · It says AVM for $85.


19· ·Q.· ·And was that October 30, 2025?


20· ·A.· ·Yes.


21· ·Q.· ·And so backing up, down at the very last line on the


22· · · · page October --


23· · · · MR. BURGESS: And this is, Your Honor, for everyone's


24· · · · · · ·reference.· Plaintiff's Exhibit Number 15.


25· · · · THE COURT: I don't think I have a 15.· I've got 13.


TRIAL PROCEEDINGS


Garber Reporting
info@garberreporting.com


TRIAL PROCEEDINGS
Page 70


Garber Reporting
info@garberreporting.com


YVer1fR. 907







·1· · · · I've got 14.· I've got 16, and I've got 17.· And


·2· · · · I've got 1 through 14.· But I don't think I've


·3· · · · got a 15.· Hang on.· Unless I picked it up in


·4· · · · error.· I don't know that I have a 15.


·5· ·MR. BURGESS: And I apologize, Your Honor.


·6· ·THE COURT: That's okay.


·7· ·MR. BURGESS: I have been jumping back and forth.  I


·8· · · · have an extra copy.· Or if you'd like to --


·9· ·THE COURT: An extra copy would be fine.· Or if I can


10· · · · just look at it just briefly, the copy that's


11· · · · here.


12· ·MR. BURGESS: Sure.· May I approach, Your Honor?


13· ·THE COURT: Yes, sir.· And will you make sure they've


14· · · · got it too, the Nunallys do?


15· ·MR. BURGESS: Do you have Number 15?


16· ·THE COURT: Y'all have got a 15?


17· ·MR. MARK NUNALLY: Yes, sir.


18· ·THE COURT: Okay.


19· ·MR. BURGESS: Your Honor, I --


20· ·THE COURT: Okay.· I -- I recognize -- that's standard.


21· · · · I understand what that is.· So you can take that


22· · · · back.


23· ·MR. BURGESS: Okay.· Thank you.


24· ·THE COURT: And Mr. Nunally, y'all go through and make


25· · · · sure the numbers match up with what they're
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·1· · · · · · ·saying.· All right, that's Number 15.


·2· ·Q.· ·And Ms. Plasse, we were talking about valuations or


·3· · · · what we call BPOs.· The valuation -- we have one on


·4· · · · October 30, 2025 for $85.· Is that correct?


·5· ·A.· ·Yes.


·6· ·Q.· ·And then moving down to October 21, 2024.· Another one


·7· · · · in the amount of $85.· Would that be correct?


·8· ·A.· ·That's correct.


·9· ·Q.· ·And then moving to the second page, there's another


10· · · · one of $85.· Would that be correct?


11· ·A.· ·Yes, the third line item from the bottom.


12· ·Q.· ·And that's from September 20, 2023?


13· ·A.· ·Yes.


14· ·Q.· ·And adding of those three $85 charges, I get a total


15· · · · of $255.· Would that be accurate?


16· ·A.· ·Yes.


17· ·Q.· ·And I also see right here at the top, it looks like


18· · · · property inspection fees for $20 each time.


19· ·A.· ·Yes.


20· ·Q.· ·And looks like the last one listed here was January


21· · · · 16, 2026?


22· ·A.· ·Yes.· They go out monthly to inspect the property to


23· · · · make sure that property is secured.


24· ·Q.· ·And when you say inspect, you're referencing driving


25· · · · by the property?
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·1· ·A.· ·Yeah.· And the -- in the event, we hire a third party


·2· · · · vendor, Guardian, to do our property inspections.· In


·3· · · · the event that the property is vacant, they make sure


·4· · · · the property has not been vandalized and that the


·5· · · · property is secured.· They also would notate if there


·6· · · · was any property maintenance that needed to be tended


·7· · · · to.


·8· ·Q.· ·And so that's just ongoing to protect the mortgage


·9· · · · interest in the property?


10· ·A.· ·Yes, it is.


11· ·Q.· ·And again, you indicated that's occurring monthly?


12· ·A.· ·Yes.


13· ·Q.· ·At $20 a pop.· And I've added these up.· If my math is


14· · · · correct, that comes to $600 in advances?


15· ·A.· ·That sounds about right, yes.


16· ·Q.· ·And based on this document, PHH has paid a number of


17· · · · attorney's fees and costs related to this case?


18· ·A.· ·Yes.


19· ·Q.· ·So everyone on here that says A-T-B-R-O-C-K, that's to


20· · · · Brock and Scott?


21· ·A.· ·That's correct.


22· ·Q.· ·My lawfirm.· And as a part of this foreclosure, is the


23· · · · plaintiff seeking recovery of attorney's fees and


24· · · · costs related to the case?


25· ·A.· ·We are, yes.
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·1· · · · MR. BURGESS: Your Honor, at this time I would admit,


·2· · · · · · ·or seek for admission, submit Plaintiff's


·3· · · · · · ·Exhibits Number 13, 14, and 15 for -- into


·4· · · · · · ·evidence.


·5· · · · THE COURT: All right.· 13, 14, and 15, which were the


·6· · · · · · ·breakdowns.· Mr. Nunally?


·7· · · · MR. MARK NUNALLY: Yes, sir.


·8· · · · THE COURT: No objection?


·9· · · · MR. MARK NUNALLY: No objection.· No, sir.


10· · · · THE COURT: All right.· So 13, 14, and 15.


11· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 13


12· · · · · · · · · · · · · · ENTERED INTO THE RECORD (1 pages)


13· · · · · · · · · · · · · · Total Amount due)


14· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 14


15· · · · · · · · · · · · · · ENTERED INTO THE RECORD (4 pages)


16· · · · · · · · · · · · · · Account History)


17· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 15


18· · · · · · · · · · · · · · ENTERED INTO THE RECORD (2 pages)


19· · · · · · · · · · · · · · Corporate Advance History)


20· · · · THE COURT: Y'all, I fibbed.· 15 was inside of 14.  I


21· · · · · · ·got it.· Thank you.· I didn't fib.· I was


22· · · · · · ·mistaken.


23· ·Q.· ·Ms. Plasse, I did have one more question about


24· · · · corporate advances.· We had talked about if PHH had


25· · · · paid fees related to a title search --
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·1· ·A.· ·Yes.


·2· ·Q.· ·-- in conjunction with sending the case for


·3· · · · foreclosure.· Was that charge $250?


·4· ·A.· ·Yes.


·5· ·Q.· ·And was that incurred, it looks like, October 25,


·6· · · · 2023, to a company named Avenue?


·7· ·A.· ·The date again, I'm sorry?


·8· ·Q.· ·It looks like fourth or fifth from the bottom, October


·9· · · · 25, 2023?


10· ·A.· ·Yes.· Yep.· Title search.


11· ·Q.· ·And when you mentioned title search, would that be a


12· · · · search of public records to determine who has an


13· · · · interest in the subject property?


14· ·A.· ·Yes.


15· ·Q.· ·And that would return copies of any deeds that were


16· · · · recorded post the mortgage, things of that nature?


17· ·A.· ·Yes.


18· ·Q.· ·And would that be a necessary cost related to


19· · · · protecting the mortgage and proceeding with


20· · · · foreclosure so that you have everyone named?


21· ·A.· ·Yes.


22· ·Q.· ·And I noticed that the defendants in this action are


23· · · · named personally and as personal representative of the


24· · · · estates of Carl and Frankie Nunally?


25· ·A.· ·Yes.
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·1· ·Q.· ·Are you aware of that?· And relating into -- before we


·2· · · · get into any notices related to the foreclosure


·3· · · · action, is it your understanding today that Carl A.


·4· · · · Nunally and Frankie L. Nunally are deceased?


·5· ·A.· ·Yes.


·6· ·Q.· ·And to your knowledge, did Frankie Nunally pass away


·7· · · · January 14, 2019?


·8· ·A.· ·Based on my review of the records, yes.


·9· ·Q.· ·And does Ms. Nunally have an estate opened or was


10· · · · there an estate opened here in Lexington County in


11· · · · 2019 bearing Estate Number 2019-ES-32-01345?


12· ·A.· ·I believe so, yes.


13· ·Q.· ·And subsequent to Ms. Nunally passing, did Carl


14· · · · Nunally pass away, September 24, 2021?


15· ·A.· ·He did, yes.


16· ·Q.· ·And is there and estate open for Mr. Nunally?


17· ·A.· ·As far as I know, yes.


18· ·Q.· ·And was that estate opened in 2022 and bearing the


19· · · · Action Number 2022-ES-32-01253?


20· ·A.· ·Yes.


21· ·Q.· ·And subsequent to their passing, the monthly payments


22· · · · due and owing on the loan, were made all the way up


23· · · · until May 1, 2023.


24· ·A.· ·Yes, that's correct.


25· ·Q.· ·So for approximately 20 months after Carl Nunally
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·1· · · · passed away, the payments were kept up on this


·2· · · · particular loan?


·3· ·A.· ·Yes, they were.


·4· ·Q.· ·And when the payments stopped coming in -- first let's


·5· · · · talk about in general.· When payments stop coming in


·6· · · · on a loan, is it PHH's practice to send notices of


·7· · · · default related to those?


·8· ·A.· ·It is, yes.


·9· ·Q.· ·And as a result of the default in this particular


10· · · · case, was there a notice of default mailed out?


11· ·A.· ·Yes, there was.


12· ·Q.· ·And directing your attention to Plaintiff's Exhibit


13· · · · Number 16, do you recognize that document?


14· ·A.· ·Yes, I do.· It is what is known as a notice of default


15· · · · or demand letter.· It advises the homeowner of their


16· · · · obligations the amount due in owing and ways to pay


17· · · · that money back to us by providing payment remittance


18· · · · information, whether it's Western Union, regular mail,


19· · · · overnight mail.


20· ·Q.· ·That instructions the borrower on how to cure the --


21· ·A.· ·Yes.


22· ·Q.· ·-- default?· And was this document mailed out


23· · · · September 7, 2023?


24· ·A.· ·Yes, it was.


25· ·Q.· ·And regarding notices of default, are copies of
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·1· · · · notices like this kept in the normal course of PHH's


·2· · · · business?


·3· ·A.· ·It is, yes.


·4· ·Q.· ·And are copies of the default entered into your system


·5· · · · when they're -- contemporaneously when they're mailed


·6· · · · out?


·7· ·A.· ·Yes.


·8· ·Q.· ·And are they scanned into your system by employees


·9· · · · that have knowledge of the process of sending out a


10· · · · notice of default on a loan and things of that nature?


11· ·A.· ·Yes.


12· ·Q.· ·And I noticed this document was addressed to 4499


13· · · · Persian Court, Snellville, Georgia, 30039.


14· ·A.· ·Yes.


15· ·Q.· ·Was that an address that PHH had in it's records for


16· · · · notice purposes?


17· ·A.· ·Yes.


18· ·Q.· ·And is that the address of Timothy Alan Nunally in


19· · · · this case?


20· ·A.· ·I believe it is, yes.


21· ·Q.· ·And you believe that because Mr. Nunally submitted


22· · · · documents into the pleadings in this case --


23· ·A.· ·Yes.


24· ·Q.· ·-- from that address?


25· ·A.· ·Yes.
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·1· · · · MR. BURGESS: Your Honor, at this time I would submit


·2· · · · · · ·into evidence Plaintiff's Number 16, the notice


·3· · · · · · ·of default.


·4· · · · THE COURT: All right.· Notice of default.· Any


·5· · · · · · ·objection to Number 16?


·6· · · · MR. MARK NUNALLY: No objection, Your Honor.


·7· · · · THE COURT: All right.· No objection, Number 16.


·8· · · · · · · · · · · · · · (PLAINTIFF'S EXHIBIT NO. 16


·9· · · · · · · · · · · · · · ENTERED INTO THE RECORD (5 pages)


10· · · · · · · · · · · · · · Notice of Default)


11· ·Q.· ·Ms. Plasse, I just have a few more questions for you.


12· · · · Again, following this default in '23, the loan


13· · · · matured, February 4, 2024.· Is that correct?


14· ·A.· ·Yes.


15· ·Q.· ·And as a part of pursuing this foreclosure action, is


16· · · · the plaintiff seeking an award of the attorney's fees


17· · · · and court cost related to this action?


18· ·A.· ·Yes, we are.


19· ·Q.· ·And as a part of this foreclosure, is the plaintiff


20· · · · seeking a declaratory judgement related to the


21· · · · acknowledgment section of the mortgage that Mr. Boger


22· · · · testified to?


23· ·A.· ·Yes.


24· ·Q.· ·And is the plaintiff seeking deficiency judgement of


25· · · · foreclosure related to the mortgage and requesting
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·1· · · · this court set a judicial sales date?


·2· ·A.· ·Yes.


·3· · · · MR. BURGESS: Your Honor, at this time that's all the


·4· · · · · · ·questions I have for this witness.


·5· · · · THE COURT: All right.· All right.· Exhibit 17?


·6· · · · MR. BURGESS: Exhibit 17 is the affidavit, supplemental


·7· · · · · · ·affidavit of attorney's fees from my office.  I


·8· · · · · · ·anticipated that I would have to testify as to


·9· · · · · · ·those.


10· · · · THE COURT: Right.


11· · · · MR. BURGESS: Because of reasonable standards and the


12· · · · · · ·deeds be strict with alliance.


13· · · · THE COURT: That's right.· I want to explain that


14· · · · · · ·they've got 17, but that's not going into


15· · · · · · ·evidence right now, because it's not been moved.


16· · · · · · ·He's asked questions about it.· If he -- if they


17· · · · · · ·win, then we have a process where you would have


18· · · · · · ·X days to review time records and all of that to


19· · · · · · ·determine if you want to come back and cross-


20· · · · · · ·examine him under oath about the reasonableness


21· · · · · · ·of his attorney fees.· So this is the summary


22· · · · · · ·form.· But if court rules for the bank, then they


23· · · · · · ·would be entitled to it then as prevailing party.


24· · · · · · ·But I haven't made that ruling yet.· So this is


25· · · · · · ·letting you know what it is.· You could say I
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·1· · · · don't want to challenge it, or I do want to come


·2· · · · back and cross-examine him on the attorney fees.


·3· · · · All right.


·4· ·MR. MARK NUNALLY: Yes, Your Honor.· We do want to come


·5· · · · back and cross-examine -- yes, sir.


·6· ·THE COURT: All right.· Well if we rule for him, we'll


·7· · · · do that by -- we'll handling that in writing how


·8· · · · we do that procedure.


·9· ·MR. MARK NUNALLY: Thank you, Your Honor.


10· ·MR. BURGESS: Your Honor, I'm prepared to testify today


11· · · · if that's necessary.


12· ·THE COURT: Okay.


13· ·MR. BURGESS: As far as --


14· ·THE COURT: Or if y'all want to do it today, you can do


15· · · · it -- you can do it today, or you can come back.


16· · · · Just be thinking about that, because I haven't


17· · · · made a ruling yet.


18· ·MR. BURGESS: I understand, Your Honor.


19· ·THE COURT: All right.


20· ·MR. BURGESS: And it may be premature.· I mean, if --


21· · · · it's up to the court's discretion as far as what


22· · · · order to take that in.· I'm happy to do that as


23· · · · part of the case in chief or come back, you know,


24· · · · pending Your Honor's ruling or however the court


25· · · · wishes to handle that.
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·1· · · · THE COURT: Well, do you have all your -- all your time


·2· · · · · · ·sheets and everything with you?· I mean --


·3· · · · MR. BURGESS: I do have a printed copy of those time


·4· · · · · · ·sheets.· These are proprietary.· I have


·5· · · · · · ·anticipated --


·6· · · · THE COURT: I would -- we'll just do it the normal way


·7· · · · · · ·and come back if we need, because that way you


·8· · · · · · ·can give it to them.· They can look at it and


·9· · · · · · ·determine if they want to cross, and they'll have


10· · · · · · ·it ahead of time.· Okay.


11· · · · MR. BURGESS: Thank you, Your Honor.


12· · · · THE COURT: All right.· And I've got to decide who I'm


13· · · · · · ·going to rule for yet, so okay.· All right.


14· · · · · · ·Thank you.· All right.· Any further questions on


15· · · · · · ·direct?


16· · · · MR. BURGESS: Actually, I do have one more.


17· · · · THE COURT: All right.


18· · · · MR. BURGESS: I apologize, Your Honor.


19· · · · THE COURT: Yes, sir.


20· · · · MR. BURGESS: And I beg the court's indulgence.


21· ·Q.· ·Ms. Plasse, related to the trust that's the plaintiff


22· · · · in this action, you understand that the trust is the


23· · · · owner and holder of the subject mortgage.· Would that


24· · · · be accurate?


25· ·A.· ·Yes.
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·1· ·Q.· ·And as servicing agent, you would have all the records


·2· · · · related to the existence of the trust?


·3· ·A.· ·Yes, we do.


·4· ·Q.· ·And is that evidenced in the power of attorney that we


·5· · · · referenced back on Plaintiff's Exhibit Number 1?


·6· ·A.· ·It is, yes.


·7· ·Q.· ·And is that also referenced going through the


·8· · · · documents and acknowledged by Mr. and Ms. Nunally, on


·9· · · · Plaintiff's Exhibit Number 8, the loan modification?


10· ·A.· ·It is, yes.


11· ·Q.· ·So back in 2009, the -- Mr. and Ms. Nunally knew they


12· · · · were entering into the agreement with the particular


13· · · · trust that's --


14· ·A.· ·Yes.


15· ·Q.· ·-- part of your action.


16· · · · MR. BURGESS: All right.· Your Honor, no further


17· · · · · · ·questions.


18· · · · THE COURT: All right.· Cross, Mr. Nunally?


19· · · · MR. MARK NUNALLY: Yes, sir.


20· · · · · · · · · · · · CROSS EXAMINATION


21· ·BY MR. MARK NUNALLY:


22· ·Q.· ·Good morning, ma'am.


23· ·A.· ·Good morning.


24· ·Q.· ·Would you mind stating your name again for the record,


25· · · · please?


Louise Plasse - Cross Examination by Mr. Mark Nunally
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·1· ·A.· ·Louise Plasse.


·2· ·Q.· ·Louise Plasse.· And Ms. Plasse, would you mind stating


·3· · · · for the court one more time exactly why you are here


·4· · · · today?


·5· ·A.· ·I am a witness for Onity Group.· I am a senior loan


·6· · · · analyst.


·7· ·Q.· ·Okay.· Thank you.· And in regards to the mortgage, was


·8· · · · NovaStar Home Mortgage, Incorporated the originator


·9· · · · for this loan?


10· ·A.· ·They're the -- they were the original lender for the


11· · · · loan, yes.


12· ·Q.· ·Okay.· And were they ever the endorser for this loan?


13· ·A.· ·They have an endorsement on one of the allonges.


14· · · · NovaStar Home Mortgage, Incorporated endorsing it over


15· · · · to JPMorgan Chase Bank as trustee.


16· ·Q.· ·Okay.· And how many endorsements are you finding on


17· · · · this note?


18· ·A.· ·I guess it would be three here.· There's two allonges,


19· · · · and then the stamped endorsement.


20· ·Q.· ·Two allonges and a stamped endorsement.· Okay.· And in


21· · · · the first endorsement, do you see the company name,


22· · · · NovaStar Mortgage, Incorporated?


23· ·A.· ·I see NovaStar Home Mortgage, Incorporated.


24· ·Q.· ·In the first endorsement?


25· ·A.· ·Well, I'm following -- I've been trained to follow the
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·1· · · · lenders listed as NovaStar, so I would look for


·2· · · · NovaStar Home Mortgage.· It's on an allonge.· It's


·3· · · · then endorsed over to JPMorgan Chase.· So that's the


·4· · · · first endorsement.


·5· ·Q.· ·So if I'm understanding what you're saying correctly,


·6· · · · the first endorsement does not occur on page two of


·7· · · · the note?


·8· ·A.· ·No.


·9· ·Q.· ·No.· What would that endorsement be?


10· ·A.· ·That's the endorsement from JPMorgan Chase into the


11· · · · specific trust.· And then the last endorsement would


12· · · · be the second allonge, which references JPMorgan Chase


13· · · · to a blank endorsement.· And that would end the chain


14· · · · of endorsements.


15· ·Q.· ·Okay.· And that would be located on the page after


16· · · · page 2.· Is that correct?


17· ·A.· ·No.· The last endorsement is the final page.


18· ·Q.· ·Last endorsement --


19· ·A.· ·Yes.


20· ·Q.· ·-- is the final page.· Before that page, is NovaStar


21· · · · Mortgage, Incorporated a payee?


22· ·A.· ·I don't see where you're referencing payee.· I see


23· · · · that NovaStar Home Mortgage endorses to JPMorgan


24· · · · Chase, pay to the order.


25· ·Q.· ·Okay.· I'm sorry.· I had saw that as pay to the order


TRIAL PROCEEDINGS


Garber Reporting
info@garberreporting.com


TRIAL PROCEEDINGS
Page 85


Garber Reporting
info@garberreporting.com


YVer1fR. 922







·1· · · · of.· And from what I can see it, it states NovaStar


·2· · · · Mortgage, Incorporated, A Virginia Corporation, and


·3· · · · also JPMorgan Chase Bank as trustee.


·4· ·A.· ·Correct.· And then there's also the asterisk that


·5· · · · completes the information as it relates to the trust.


·6· ·Q.· ·Okay.· All right.· And then of course without


·7· · · · recourse, NovaStar Home Mortgage, Incorporated steps


·8· · · · in?


·9· ·A.· ·Right.· Well, they're the original lender.


10· ·Q.· ·They're the original lender.· Okay.· And however, even


11· · · · though they are the original lender, they are not seen


12· · · · anywhere in the endorsement on page two?


13· ·A.· ·No.


14· ·Q.· ·The very first endorsement on this note?


15· ·A.· ·They are not.· It references it in the description of


16· · · · the trust.· It references NovaStar Home Equity Loan in


17· · · · the description of the trust.


18· ·Q.· ·Okay.· But no NovaStar Home Mortgage, Incorporated?


19· ·A.· ·No.


20· ·Q.· ·No endorsement on this page at all by the original


21· · · · lender?


22· ·A.· ·Not on the -- if you're referencing the stamped


23· · · · endorsement, no.


24· ·Q.· ·What part did NovaStar Mortgage, Incorporated play in


25· · · · this transaction?
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·1· ·A.· ·I can't say specifically, because that is not part of


·2· · · · the closing.· So I can't say specifically what part


·3· · · · they played other than being the lender.


·4· ·Q.· ·That NovaStar Mortgage, Incorporated was the lender?


·5· ·A.· ·Yes.


·6· ·Q.· ·Okay.· Not NovaStar Home Mortgage, Incorporated?


·7· ·A.· ·Well, it's one in the same.· They're entities, one in


·8· · · · the same.


·9· ·Q.· ·Both of these entities from your knowledge?


10· ·A.· ·Yes.


11· ·Q.· ·Are the same?


12· ·A.· ·Yes.


13· ·Q.· ·And not different subsidiary companies?


14· ·A.· ·They're the same.· I don't know that much about the


15· · · · company, but they are the same company.


16· ·Q.· ·Okay.· Has NovaStar Mortgage, Incorporated in any of


17· · · · your dealings ever show up in an endorsement such as


18· · · · this?


19· · · · MR. BURGESS: Your Honor, at this time I'm going to


20· · · · · · ·object.· I mean, the document speaks for itself.


21· · · · · · ·And it says -- I'm happy to re-direct on that


22· · · · · · ·point.· But I think he's assuming facts that are


23· · · · · · ·not in evidence.


24· · · · MR. MARK NUNALLY: Well, Your Honor, the reason that


25· · · · · · ·I'm asking is, once again, if the original lender
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·1· · · · here is indeed NovaStar Home Mortgage,


·2· · · · Incorporated, I'm trying to figure out on this


·3· · · · first endorsement why it is not endorsed by them


·4· · · · rather than NovaStar Mortgage, Incorporated.


·5· ·MR. BURGESS: Your Honor, objection.· Assumes facts not


·6· · · · in evidence.· If you look at the allonge, it says


·7· · · · what it says.· It's endorsed from NovaStar Home


·8· · · · Mortgage, Incorporated.· That is the original


·9· · · · lender.


10· ·MR. MARK NUNALLY: And --


11· ·THE COURT: Are y'all looking at two different places?


12· ·MR. MARK NUNALLY: I am looking at page two of the note


13· · · · at the moment.


14· ·MR. BURGESS: He may be looking at a different place.


15· ·THE COURT: All right.· Let's -- let's make -- let's --


16· · · · y'all -- I want you to look at your exhibit and


17· · · · the witness to make sure everybody is looking at


18· · · · the same thing.


19· ·MR. BURGESS: I believe her testimony was that this was


20· · · · the first endorsement from the original lender.


21· ·MR. MARK NUNALLY: I understand.


22· ·MR. BURGESS: That would be number 2, yes.


23· ·MR. MARK NUNALLY: Number 2?· Because this doesn't have


24· · · · number one.· This does.· This does not.


25· ·MR. BURGESS: You're assuming facts that are not in
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·1· · · · · · ·there -- in evidence.· That's what she testified


·2· · · · · · ·to.


·3· · · · MR. MARK NUNALLY: I understand, but this is page one?


·4· · · · MR. BURGESS: That's page one.


·5· · · · MR. MARK NUNALLY: And this is page two?


·6· · · · MR. BURGESS: That's page two.


·7· · · · MR. MARK NUNALLY: What would this page be?


·8· · · · MR. BURGESS: That's an allonge.


·9· · · · MR. MARK NUNALLY: An allonge --


10· · · · MR. BURGESS: It's attached to --


11· · · · MR. MARK NUNALLY:· -- that has been added.


12· · · · MR. BURGESS: It's stamped in the document.


13· · · · MR. MARK NUNALLY: And it came after this one.· Is that


14· · · · · · ·correct?


15· · · · MR. BURGESS: No.


16· · · · MR. MARK NUNALLY: It came before it?


17· · · · MR. BURGESS: That's not what she testified to.· Your


18· · · · · · ·Honor, that was the basis for my objection.· He's


19· · · · · · ·assuming facts that were not in evidence.


20· · · · MR. MARK NUNALLY: Oh, okay.· Okay.


21· ·Q.· ·So basically, ma'am, this endorsement came after the


22· · · · allonge is what you're saying?


23· ·A.· ·Yes.


24· ·Q.· ·And why would that be?


25· ·A.· ·I can't speak to those facts, because I was not at the
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·1· · · · closing.· I don't know.· You know, I wasn't the person


·2· · · · that generated these documents.· I don't know what


·3· · · · those business practices would have been back then.


·4· ·Q.· ·And there are indeed two allonges made to this note --


·5· ·A.· ·Correct.


·6· ·Q.· ·And correct me if I'm wrong, but on the last allonge


·7· · · · to note, do you see NovaStar Home Mortgage,


·8· · · · Incorporated listed anywhere on that page?


·9· ·A.· ·I do not.


10· ·Q.· ·You do not.


11· · · · MR. MARK NUNALLY:· Thank you very much.· I don't have


12· · · · · · ·any more questions.


13· · · · THE COURT: All right.· Any re-direct?


14· · · · MR. BURGESS: Yes, Your Honor.· Just briefly.


15· · · · · · · · · · · REDIRECT EXAMINATION


16· ·BY MR. BURGESS:


17· ·Q.· ·Just to clarify the enforcement chain.· We're, for the


18· · · · record, looking at Plaintiff's Exhibit Number 4.


19· ·A.· ·Yes.


20· ·Q.· ·The note.· And that document is comprised of four


21· · · · pages total.· Is that correct?


22· ·A.· ·It is, yes.


23· ·Q.· ·And when we're talking about endorsements, we're


24· · · · talking about someone signing over to a different


25· · · · entity.· Would that be correct?


Louise Plasse - Redirect Examination by Mr. Burgess
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·1· ·A.· ·Yes.


·2· ·Q.· ·And I think you hit on this in your cross.· Let's go


·3· · · · back to page one of the document, so that we can


·4· · · · follow this along.· NovaStar Home Mortgage,


·5· · · · Incorporated was the original lender?


·6· ·A.· ·Correct.


·7· ·Q.· ·Is that correct?· Okay.· Then we go to the first


·8· · · · allonge.· This is what I would call a first


·9· · · · endorsement.· Is that -- is it accurate to say this


10· · · · document reads -- it's signed by NovaStar Home


11· · · · Mortgage, Incorporated, A Virginia Corporation into


12· · · · NovaStar Mortgage, Incorporated.· And then it has


13· · · · beneath it the JPMorgan Bank as trustee designation.


14· · · · And it's got the trust information --


15· ·A.· ·Correct.


16· ·Q.· ·-- beneath it.· Is that correct?


17· ·A.· ·Yes.


18· ·Q.· ·Now flipping back one page to the stamp that's on the


19· · · · document.· And it's pay to the order of JPMorgan Chase


20· · · · Bank as trustee.· It's got an asterisk.· And it's got


21· · · · the entire name of the trust that's the plaintiff in


22· · · · this action.· Would that be accurate?


23· ·A.· ·Yes.


24· ·Q.· ·And it says without recourse, by NovaStar Mortgage,


25· · · · Incorporated.
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·1· ·A.· ·Yes.


·2· ·Q.· ·Is that correct?


·3· ·A.· ·Yes.


·4· ·Q.· ·Now going forward, JPMorgan Chase Bank as trustee to


·5· · · · page four, which is the final allonge, the final


·6· · · · endorsement, into blank, is there a signature there


·7· · · · according to act on behalf of JPMorgan Chase Bank as


·8· · · · trustee?


·9· ·A.· ·Yes.


10· ·Q.· ·Of the trust?· Into blank?


11· ·A.· ·Yes.


12· ·Q.· ·Now, let's talk about endorsements.· Are -- you're


13· · · · familiar that an endorsement can go on any page of the


14· · · · document?


15· ·A.· ·I am.


16· ·Q.· ·And when an allonge is signed, it serves the same


17· · · · purpose?


18· ·A.· ·It does, yes.


19· ·Q.· ·And it's attached to the document?


20· ·A.· ·Yes, it is.


21· ·Q.· ·So essentially, these stamps or these allonges are


22· · · · incorporated into the document as if they were stamped


23· · · · on it just like the one there on page two?


24· ·A.· ·That's the way I understand it, yes.


25· ·Q.· ·And that's the same information?
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·1· ·A.· ·Yes.


·2· ·Q.· ·So is it your testimony that based on these


·3· · · · endorsements, the original note that you have there is


·4· · · · in the possession of the plaintiff in this action?


·5· ·A.· ·Yes.


·6· · · · MR. BURGESS: No further questions, Your Honor.


·7· · · · THE COURT: All right.· Thank you.· Any re-cross?


·8· · · · MR. MARK NUNALLY: Yes.· Yes, Your Honor.


·9· · · · · · · · · · · ·RECROSS EXAMINATION


10· ·BY MR. NUNALLY:


11· ·Q.· ·Exactly how would you know that the plaintiff is the


12· · · · holder of this particular note by way of what you've


13· · · · seen in these allonges as well as that endorsement?


14· ·A.· ·Well, based on the endorsement, and in and of itself,


15· · · · that is an indicator that the plaintiff is in


16· · · · possession of the documents.


17· ·Q.· ·Okay.· And that would be the endorsement on which


18· · · · page?


19· ·A.· ·The final allonge that's typed out indicates the trust


20· · · · and the trust information.


21· ·Q.· ·Indicates the trust, trust information, and without


22· · · · recourse, paid to the order of.· And who are we paying


23· · · · to the order of here?


24· ·A.· ·Nobody.· It's a blank endorsement.


25· ·Q.· ·Okay.· And by blank endorsement, what do you mean?


Louise Plasse - Recross Examination by Mr. Mark Nunally
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·1· ·A.· ·I believe my attorney alluded to the blank endorsement


·2· · · · earlier showing possession of the note.


·3· · · · THE COURT: All right.· Hold on.· That's a legal


·4· · · · · · ·question, and y'all can address that later.· But,


·5· · · · · · ·you know, a blank endorsement basically for a


·6· · · · · · ·note is like a 20 dollar bill.· It means whoever


·7· · · · · · ·has possession of it.· So it doesn't have to be


·8· · · · · · ·signed -- for example, if I did a note and I


·9· · · · · · ·endorse it in blank, I could give it to Mr.


10· · · · · · ·Gable.· He could give it to her, who could give


11· · · · · · ·it to you, who could give it -- you could give it


12· · · · · · ·to everybody else.· You don't have to write a


13· · · · · · ·name in it if it's blank.


14· · · · MR. MARK NUNALLY: Okay.


15· · · · THE COURT: All right.· Does that --


16· · · · MR. MARK NUNALLY: Thank you, Your Honor.


17· · · · MR. BURGESS: Your Honor, you took the words right out


18· · · · · · ·of my mouth.· I was writing and I was about to


19· · · · · · ·make the objection based on calling for a legal


20· · · · · · ·conclusion.


21· · · · THE COURT: Well, I understand.· But did that make


22· · · · · · ·sense?· It's -- a blank endorsement is basically


23· · · · · · ·the same thing as cash.


24· · · · MR. MARK NUNALLY: Okay.


25· · · · THE COURT: It's possession of it.· For example, if you
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·1· · · · go to the -- if you go to whatever -- wherever


·2· · · · you like to get fast food, that's like -- I can't


·3· · · · decide what I want to ask.· I want to use it as


·4· · · · an example.· But let's say I go to Chick-Fil-A.


·5· ·MR. MARK NUNALLY: Yes, sir.


·6· ·THE COURT: And I give them a 20 dollar bill.· They


·7· · · · don't say who gave you this bill.


·8· ·MR. MARK NUNALLY: Yes, Your Honor.


·9· ·THE COURT: Prove who gave you this 20.· Prove who gave


10· · · · them the 20.· Prove who gave them the 20.


11· · · · Because cash is a bearer bond.· When you do a


12· · · · promissory note, which is a promise to pay, just


13· · · · the same thing on a legal tender, cash, you don't


14· · · · have to put a name in it.· It's whoever has


15· · · · possession.· It's just like a 20.


16· ·MR. MARK NUNALLY: Yes.· Yes, Your Honor.


17· ·THE COURT: So that -- and you're both free to argue --


18· · · · argue that at the end, but that's what it is.


19· · · · You don't have to put a name and a bearer,


20· · · · because it's just like a 20.· You don't have to


21· · · · when you give somebody a 20 dollar bill prove who


22· · · · gave you the 20, who gave them the 20, who gave


23· · · · them the 20.· Same thing with a note endorsed


24· · · · like that.· Does that make sense?


25· ·MR. MARK NUNALLY: It does.· It does.
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·1· · · · THE COURT: All right.· Did that -- because --


·2· · · · MR. BURGESS: Yes, Your Honor.


·3· · · · THE COURT: Because that was a legal question that was


·4· · · · · · ·being asked.· Okay.· All right.


·5· · · · MR. MARK NUNALLY: I get -- that's why I was kind of


·6· · · · · · ·driving to the point of exactly how would it be


·7· · · · · · ·known by a blank endorsement exactly who the


·8· · · · · · ·holder in due course of the note is precisely.


·9· · · · THE COURT: And again, it's in -- it's because I've got


10· · · · · · ·it in my hand.


11· · · · MR. MARK NUNALLY: Okay.


12· · · · THE COURT: Just like a 20 dollar bill.


13· · · · MR. MARK NUNALLY: Okay.


14· · · · THE COURT: Yeah.


15· ·Q.· ·And ma'am, are you testifying today that the plaintiff


16· · · · does indeed have it in their hand?


17· ·A.· ·I am, yes.


18· ·Q.· ·Okay.· Thank you.


19· · · · THE COURT: All right.· Okay.· Anything re-direct?


20· · · · MR. BURGESS: No re-direct, Your Honor.


21· · · · THE COURT: Okay.· All right.· You can step down then.


22· · · · MR. BURGESS: There's no further questions for --


23· · · · THE COURT: No further questions.· Wait a minute.· One


24· · · · · · ·moment.


25· · · · · · · · · · · · (Off the Record)
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·1· ·THE COURT: Mr. Burgess?


·2· ·MR. BURGESS: Your Honor, pending the attorney's fees


·3· · · · issue, which I would reserve, I believe that


·4· · · · conclude's the plaintiff's case in chief unless


·5· · · · you'd like to take up attorney's fees at this


·6· · · · point.· It may be premature because you haven't -


·7· · · · -


·8· ·THE COURT: All right.· We're going to just hold off on


·9· · · · that right now.· So you're resting?· Subject to


10· · · · the right to revisit the attorney's fees?


11· ·MR. BURGESS: Subject to submitting the affidavit of


12· · · · attorney's fees.· Yes, sir.


13· ·THE COURT: Okay.· All right.· Thank you.· All right.


14· · · · They've rested.· Which means you can call your


15· · · · witness or you can be sworn, or if you don't


16· · · · intend to call any witnesses or testify about the


17· · · · facts and the notes and all that, we can hear


18· · · · summaries of legal argument.


19· ·MR. MARK NUNALLY: Your Honor, is it at that particular


20· · · · point where summaries of legal argument that I


21· · · · would be able to present my argument by way of


22· · · · PowerPoint?


23· ·THE COURT: If you're trying to introduce documents


24· · · · into evidence that's not into evidence now, you


25· · · · can't do it that way.· You've got to do your case
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·1· · · · in chief, be sworn, and then introduce the


·2· · · · documents.· Now if the PowerPoint is just a


·3· · · · summary of -- if it's legal documents, if it's


·4· · · · just case and statutes and stuff like that -- Mr.


·5· · · · Burgess, I don't think there's any reason why he


·6· · · · could not reference a PowerPoint and do an


·7· · · · argument as long as it's referencing statues and


·8· · · · case law.· He just can't put any evidence in


·9· · · · without objection.· Do you --


10· ·MR. BURGESS: I wouldn't have any objection in a


11· · · · summation for presenting a PowerPoint so long as


12· · · · it didn't provide evidence that hasn't been


13· · · · admitted --


14· ·THE COURT: Right.


15· ·MR. BURGESS:· -- in trial.· Practically, I don't know


16· · · · how he's going to be able to do that unless he


17· · · · gives access to the monitors.


18· ·THE COURT: All right.· Okay.· Are you -- can you do


19· · · · your -- you can read off your PowerPoint, right?


20· ·MR. MARK NUNALLY: Yes, sir.


21· ·THE COURT: I mean, you can make your argument from


22· · · · your PowerPoint there, it just wouldn't show up


23· · · · here?


24· ·MR. MARK NUNALLY: Yes, sir.


25· ·THE COURT: Okay.· All right.· How long is the
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·1· · · · PowerPoint?


·2· ·MR. NUNALLY: The PowerPoint at the moment is a short


·3· · · · 41 slides.


·4· ·THE COURT: All right.


·5· ·MR. BURGESS: And, Your Honor, I suspect this is going


·6· · · · to contain a lot of evidence that hasn't been


·7· · · · admitted rather than a summation.· That's where I


·8· · · · would object.· I haven't had a chance to review


·9· · · · the PowerPoint slides.


10· ·THE COURT: All right.· That's what I was going to say.


11· · · · Here's what we're going to do.· We're going to --


12· · · · we're going to take a break.· And we're going to


13· · · · break for 30 minutes or earlier.· And what I want


14· · · · you to do is show him your PowerPoint.· And then


15· · · · if he says that's got evidence, you've got to get


16· · · · sworn and you've got to get it in, and I can


17· · · · object to it, we'll do that.· If you say that's


18· · · · fine, this is just summation, I'm fine with it.


19· · · · But he's got a right to see the evidence before


20· · · · it comes in.


21· ·MR. MARK NUNALLY: Yes, Your Honor.


22· ·THE COURT: Like they did.· They showed it and you had


23· · · · a copy of it and you could object to it.· All


24· · · · right.· So we're going to break right now -- yes,


25· · · · sir?
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·1· ·MR. MARK NUNALLY: We also had our exhibits --


·2· ·THE COURT: A book?


·3· ·MR. MARK NUNALLY: And we thought that marking them


·4· · · · simply meant putting a tab on them.· We were


·5· · · · ignorant to the fact that it was more than that.


·6· ·THE COURT: Well, you can -- again, if there's stuff


·7· · · · that's valid to get in, just because you marked


·8· · · · them a certain way, you can always say this is


·9· · · · now known as Defendant's Number 1 or Defendant's


10· · · · Number 2.· You can still seek to introduce them.


11· ·MR. MARK NUNALLY: Yes, Your Honor.· Okay.


12· ·THE COURT: All right.· Because everybody can have


13· · · · exhibits, but not -- that doesn't necessarily


14· · · · mean all exhibits are proper to come into


15· · · · evidence.


16· ·MR. MARK NUNALLY: Yes, Your Honor.


17· ·THE COURT: So you can certainly, if there are exhibits


18· · · · that y'all can be sworn in to testify to to


19· · · · validly testify and get into evidence, then they


20· · · · can come into evidence, and you just mark them


21· · · · like they did, Defendant's 1, 2, 3, 4, 5, like


22· · · · that, and it will be marked, and you can take


23· · · · them out of your notebook and just hand them to


24· · · · Madam Court Reporter, and they'd be part of the


25· · · · record.
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·1· ·MR. MARK NUNALLY: Okay.


·2· ·THE COURT: So does that make sense how we'll do that?


·3· ·MR. MARK NUNALLY: Yes, sir.


·4· ·THE COURT: And you'll just have to take them out and -


·5· · · · - do you have a notebook for him?


·6· ·MR. MARK NUNALLY: Yes.


·7· ·THE COURT: He's got -- okay.· Then you can follow


·8· · · · along.· So we're going to break and we'll come


·9· · · · back at 20 till or earlier if you tell Mr. Gable,


10· · · · but y'all take a look at it, and then just see if


11· · · · it -- if it's just a summation argument, a legal


12· · · · summation argument or if there are things that


13· · · · have to be -- foundations have to be laid and


14· · · · have to be properly moved into evidence.· All


15· · · · right.· Everybody understand what we're doing?


16· ·MR. MARK NUNALLY: Yes, Your Honor.


17· ·MR. TIMOTHY NUNALLY: Are we able to, while we're


18· · · · breaking, see if we can plug our HDMI up to the


19· · · · monitor if he says that it's okay so that


20· · · · everybody can see?


21· ·THE COURT: I think the only way that's set up is if


22· · · · y'all switch tables.· I don't -- or if you think


23· · · · -- I'm trying to see.· Yeah.· I don't --


24· ·MR. BURGESS: I think that one goes one of the things.


25· ·THE COURT: Yeah.· I don't know that -- the one that's
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·1· · · · always done is that -- is plugged in there.· And


·2· · · · I don't -- I don't know how all that stuff works.


·3· · · · People come in early and do that.· The -- I mean,


·4· · · · the person you want -- I mean, he's going to look


·5· · · · at it with you.


·6· ·MR. MARK NUNALLY: Yes, sir.


·7· ·THE COURT: All right?


·8· ·MR. MARK NUNALLY: Yes, Your Honor.


·9· ·THE COURT: If y'all want me to come and sit in the


10· · · · back of the table and look at your screen while


11· · · · you're doing it, I can do that if you -- I mean,


12· · · · we can do that where I can see it.


13· ·MR. MARK NUNALLY: Yes, Your Honor.· Okay.


14· ·THE COURT: I'm going to give y'all, like I said, until


15· · · · 20 till.· And y'all let -- Mr. Burgess, you look


16· · · · at it, look at their PowerPoint that they're


17· · · · getting ready to show.· I'll be back, and we'll


18· · · · deal with it then.· Okay.


19· · · · · · · · · ·(Off the Record)


20· ·THE COURT: All right.· We are back on the record.· In


21· · · · talking with both parties, Defendants have a


22· · · · PowerPoint that is approximately 40 plus sides.


23· · · · Plaintiff's counsel's has reviewed and believes


24· · · · there may be impermissible evidence in it.· So I


25· · · · am going to move to the rear of the court where
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·1· · · · we can look at defendants' testimony where I can


·2· · · · see it and also Plaintiff's counsel can see it,


·3· · · · and we will go slide by slide.· And remember,


·4· · · · these slides, if they have evidence, have to come


·5· · · · in as evidence pursuant to the South Carolina


·6· · · · Rules of Evidence.· So if -- for example, if --


·7· · · · if there's something in it that says my neighbor


·8· · · · said, and Plaintiff says, objection hearsay, and


·9· · · · that was correct that it was hearsay, then we'd


10· · · · say, slide one doesn't come in because it's


11· · · · hearsay.· It's not proper evidence.· All right?


12· · · · And then we'll go to slide two.· All right?


13· ·MR. MARK NUNALLY: Your Honor, if it's authenticated


14· · · · evidence, is it allowed to go ahead and be


15· · · · entered on the record?


16· ·THE COURT: Well, authenticate, that's what we're doing


17· · · · right now through your testimony.· You're


18· · · · authenticating it.


19· ·MR. MARK NUNALLY: Okay.


20· ·THE COURT: That's how it gets authenticated.


21· ·MR. MARK NUNALLY: Do you need my seat?


22· ·THE COURT: No, no.· I'm going to sit back here where I


23· · · · can kind of look this way and that and not be


24· · · · sitting next to either one of y'all at the table.


25· ·MR. MARK NUNALLY: Okay.· Thank you, Your Honor.
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·1· · · · THE COURT: All right.


·2· ·WHEREUPON:


·3· · · · · · · · · MARK NUNALLY, being duly sworn and cautioned


·4· · · · · · ·to speak the truth, the whole truth and nothing


·5· · · · · · ·but the truth, testifies as follows:


·6· · · · THE COURT:· All right.· Is this Slide 1?


·7· · · · MR. MARK NUNALLY:· This is indeed Slide 1.


·8· · · · THE COURT:· Okay.· State your name for the record.


·9· · · · MR. MARK NUNALLY:· Mark Anthony Nunally.


10· · · · THE COURT:· All right.· And you have participated in


11· · · · · · ·the preparation of this PowerPoint?


12· · · · MR. MARK NUNALLY:· That is correct.


13· · · · THE COURT:· All right.· And you understand we're going


14· · · · · · ·to go through it slide by slide that I can see it


15· · · · · · ·and Plaintiff's counsel, Mr. Burgess can see it,


16· · · · · · ·and we'll look at it, and you'll tell what is


17· · · · · · ·being introduced, and that you want to move it


18· · · · · · ·into evidence.· And if it comes in properly,


19· · · · · · ·we'll talk about it.· If not, we'll move on.


20· · · · · · ·We'll say that doesn't come in as proper


21· · · · · · ·evidence.


22· · · · MR. MARK NUNALLY:· Yes, Your Honor.


23· · · · THE COURT:· All right.· So Slide 1, tell me what Slide


24· · · · · · ·1 is.


25· · · · MR. MARK NUNALLY:· Slide 1.· Plaintiff's pleaded


Mark Anthony Nunally - Narrative Direct Testimony (pro se)
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·1· · · · claims each must survive threshold foreclosure


·2· · · · evidence.· On the left-hand side of the screen,


·3· · · · you'll see a screenshot of Plaintiff's complaint.


·4· · · · And on the left-hand side of the screen, you will


·5· · · · see that Plaintiff's have asserted the following


·6· · · · claims in request for relief.· First, declaratory


·7· · · · judgement, equitable lien, seeking to reform or


·8· · · · validate a defective mortgage instrument found on


·9· · · · pages of the complaint, found on pages five


10· · · · through nine.


11· ·MR. BURGESS: Your Honor, I would object to this coming


12· · · · in as evidence.· This appears to be


13· · · · argumentative.· It wouldn't be evidence, it


14· · · · certainly -- this would be proper for a


15· · · · summation.· I don't know about the snipit from


16· · · · the complaint due to completeness, but my


17· · · · objection is relevance and improper argument.


18· ·THE COURT: All right.· Slide Number 1 is what's on --


19· · · · what has been filed.


20· ·MR. MARK NUNALLY: It is indeed, Your Honor.


21· ·THE COURT: All right.· It's been filed, and so the --


22· · · · it's page one of the complaint.


23· ·MR. MARK NUNALLY: It is.· Yes, sir.


24· ·THE COURT: All right.· Okay.· And I'm going to allow


25· · · · it in subject to these things.· I'm going to
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·1· · · · allow it in subject to the doctrine of


·2· · · · completeness.· Which means since you put in one,


·3· · · · he can put in two, three, four, five, six, seven


·4· · · · -- you have to put in the whole document.


·5· ·MR. MARK NUNALLY: Yes, sir.


·6· ·THE COURT: All right.· Now, I'm not going to -- here's


·7· · · · the thing.· If we had a jury right now, again,


·8· · · · remember I'm the judge and the jury.


·9· ·MR. MARK NUNALLY: Yes, sir.


10· ·THE COURT: If we had a jury over there right now, I


11· · · · would look over at the jury and say, okay, stuff


12· · · · on the right side have been clocked, y'all can


13· · · · take it.· Stuff on the left side, you can't,


14· · · · because that's legal argument.· So I want you to


15· · · · disregard everything on the left -- on my left,


16· · · · the summation, because that's argument, but you


17· · · · can look at what's clocked.· So that's my ruling.


18· · · · What's been clocked comes in, your argument over


19· · · · there about what they've got to prove, that's


20· · · · argument.· That doesn't come in as evidence.


21· · · · Okay?


22· ·MR. MARK NUNALLY: Yes, sir.


23· ·THE COURT: So that's Slide Number 1.· All right.


24· · · · Jury, you understand that?· Okay.· Next slide.


25· · · · Because remember as I am jury, I'm the finder of
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·1· · · · fact and the law.


·2· ·MR. MARK NUNALLY: Yes, Your Honor.


·3· ·THE COURT:· Okay.· All right.· What is Slide 2?


·4· ·MR. MARK NUNALLY:· Slide 2 would be the Plaintiff's


·5· · · · South Carolina Rules of Civil Procedure Rule


·6· · · · 16(c), pre-trial brief.


·7· ·THE COURT:· All right.· That's in on the same doctrine


·8· · · · of completeness.· I mean, I've been given that


·9· · · · document.· It's been filed, it's of record.


10· · · · That's --


11· ·MR. BURGESS: And, Your Honor, there was one amendment


12· · · · to that.· There were some typographical errors


13· · · · and adding Mr. Boger's name to the witness list.


14· · · · It was inadvertently omitted.


15· ·THE COURT:· Okay.· Is that the amended one, or


16· ·MR. BURGESS: No, that's the original.


17· ·THE COURT:· The original.· All right.· I will also


18· · · · note for the record that under the doctrine of


19· · · · completeness, the amended one comes in too that


20· · · · was filed, and they come in the entirety.· So


21· · · · that's 2. All right?


22· ·MR. MARK NUNALLY:· Yes.


23· ·THE COURT:· Pardon?


24· ·MR. MARK NUNALLY:· Yes.


25· ·THE COURT:· Yes.
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·1· ·MR. MARK NUNALLY:· Slide 3, Plaintiff's objective


·2· · · · statement of facts and controversy from


·3· · · · Plaintiff's South Carolina Rules of Civil


·4· · · · Procedure, Rule 16(c) pre-trial brief, explaining


·5· · · · their objective statement of facts and


·6· · · · controversy.


·7· ·THE COURT:· All right.· Hold on.· All right.· Hold on.


·8· · · · Number 3 is what they filed?


·9· ·MR. MARK NUNALLY:· Yes, Your Honor.


10· ·THE COURT:· All right.· That's already in it -- that's


11· · · · already on the record.


12· ·MR. BURGESS:· That's a portion of both the original


13· · · · and the amended pre-trial brief.


14· ·THE COURT: Right.


15· ·MR. BURGESS:· This, again, just to preface. It's just


16· · · · an argument.· I'm not sure it's something --


17· ·THE COURT:· Well, what I'm saying is is -- all -- for


18· · · · example, you can make -- I think you can make an


19· · · · argument of everything that's been introduced, or


20· · · · if an attorney files it and it's given to the


21· · · · court, some things can come in.· That -- is that


22· · · · yours or that's his?


23· ·MR. MARK NUNALLY:· That would be the plaintiff's, Your


24· · · · Honor.


25· ·THE COURT:· Okay.· All right.· That's fine.· That's


TRIAL PROCEEDINGS


Garber Reporting
info@garberreporting.com


TRIAL PROCEEDINGS
Page 108


Garber Reporting
info@garberreporting.com


YVer1fR. 945







·1· · · · fine, because that's already what he's given to


·2· · · · the court, has already been filed in the record.


·3· · · · Okay.


·4· ·MR. MARK NUNALLY:· Okay.


·5· ·THE COURT:· All right.


·6· ·MR. MARK NUNALLY:· Here we have Plaintiffs intends to


·7· · · · establish the elements of his foreclosure action,


·8· · · · including but not limited to, and we go through


·9· · · · the four elements that are listed in their brief.


10· · · · Here you would see the note.


11· ·THE COURT:· All right, those are already in evidence.


12· · · · That's the note.· The mortgage.


13· ·MR. MARK NUNALLY:· Mortgage.


14· ·THE COURT:· The loan modification.


15· ·MR. MARK NUNALLY: Loan modification.


16· ·THE COURT:· All right.· So the note is -- that's


17· · · · Exhibit what?


18· ·MR. BURGESS:· Plaintiff's 4.


19· ·THE COURT:· Okay.· All right.· So on Number -- so


20· · · · you're on Number 4, right?


21· ·MR. MARK NUNALLY: 4, yes, sir.


22· ·THE COURT:· So on 4, we're going to put -- the note is


23· · · · Exhibit what?


24· ·MR. BURGESS:· Plaintiff's Exhibit 4.


25· ·THE COURT: So 4, and the middle one is the mortgage?
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·1· · · · Is that right?


·2· ·MR. BURGESS:· Yes, sir.


·3· ·MR. NUNALLY: Yes, Your Honor.


·4· ·MR. BURGESS: All right.· Plaintiff's Exhibit 5.


·5· ·THE COURT: All right.· Number 5, and the one to my


·6· · · · right is the loan modification.


·7· ·MR. MARK NUNALLY:· Yes, Your Honor.


·8· ·THE COURT:· Which would be 6.


·9· ·MR. BURGESS:· I believe so.· No.· It is on that -- I


10· · · · have a list.· Loan modification would be Exhibit


11· · · · 8.


12· ·THE COURT: 8.· Okay.· So on Defendant's Slide Number


13· · · · 4, we'll note that the note is already in


14· · · · evidence as Plaintiff's Exhibit -- not objected


15· · · · to at all by the defendant.· Number 4, Number 5,


16· · · · and Number 8. So that's -- those documents are


17· · · · already in.


18· ·MR. MARK NUNALLY:· Okay.


19· ·THE COURT:· All right.· Slide 5.


20· ·MR. MARK NUNALLY:· Slide 5.· We now still have the


21· · · · note, the mortgage, loan modification, first


22· · · · assignment made, last assignment made.


23· ·THE COURT:· All right.· The page five, the only thing


24· · · · that's adding that is new is the two assignments,


25· · · · which are what previous number?
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·1· ·MR. MARK NUNALLY: 9 and 10.


·2· ·THE COURT:· All right.· So the only thing new in your


·3· · · · Slide 5 is number -- what has already been


·4· · · · introduced is the two assignments, Number 9 and


·5· · · · Number 10.


·6· ·MR. MARK NUNALLY: Uh-huh.


·7· ·THE COURT:· Okay.· All right.· Okay.· All right.


·8· ·MR. MARK NUNALLY:· Here we have the note, the


·9· · · · mortgage, the loan modification.


10· ·THE COURT:· All right.· So nothing new.


11· ·MR. MARK NUNALLY:· No, Your Honor.


12· ·THE COURT:· Nothing new on 6.· Okay.· All right.


13· ·MR. MARK NUNALLY:· Here, we have Plaintiff's


14· · · · supplemental affidavit of attorney's fees and


15· · · · costs.


16· ·THE COURT:· All right.· We're going to disallow Number


17· · · · 7 as -- I'm not disallowing it.· It's not timely


18· · · · yet.


19· ·MR. MARK NUNALLY:· Yes, Your Honor.


20· ·THE COURT:· So we're not -- we're not going to take


21· · · · that under consideration today because I have to


22· · · · decide.· They win, and then we have to decide if


23· · · · you all want to cross-examine.· If he wins, it's


24· · · · the reasonableness of attorney fees.· So there's


25· · · · not -- we can't testify about that now.
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·1· ·MR. MARK NUNALLY:· Yes, Your Honor.


·2· ·THE COURT:· Okay.· So not in, Number 7.· It's not


·3· · · · timely.


·4· ·MR. MARK NUNALLY:· No, sir.


·5· ·THE COURT:· All right.· Number 8?


·6· ·MR. MARK NUNALLY:· Number 8 would also list the note,


·7· · · · mortgage, and loan modification.


·8· ·THE COURT:· All right.· Nothing new on 8.· All right?


·9· ·MR. MARK NUNALLY:· Okay.· On the next slide, we have


10· · · · the first page of the note, and we also have --


11· · · · let's see, I think this is page two of the note.


12· · · · Page two of two.


13· ·THE COURT:· All right.· So the note would be -- that


14· · · · would be Exhibit Number 4?


15· ·MR. BURGESS:· It would be.· Yes, sir.


16· ·THE COURT:· That would be Number 4, and that's already


17· · · · been in multiple slides.· So that's in.· Number 4


18· · · · is already in evidence.


19· ·MR. BURGESS:· Number 4 already has completeness.


20· ·THE COURT: Right.· That's right.· The whole note with


21· · · · all the endorsements and all the different pages


22· · · · like that.· Okay.


23· ·MR. MARK NUNALLY: Yes, sir.


24· ·THE COURT:· So the note.


25· ·MR. BURGESS:· And, Your Honor, I would object to the
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·1· · · · left side of the slide that, like Your Honor


·2· · · · indicated before, the authorities.


·3· ·THE COURT:· Right.· Right.


·4· ·MR. BURGESS: As evidence.


·5· ·THE COURT: Right.· All I'm looking at is the


·6· · · · documents.· I'm not considering the left side or


·7· · · · the argument, because that's not what we're doing


·8· · · · right now.· We're just doing end evidence.· Okay.


·9· ·MR. MARK NUNALLY:· Slide Number 9.


10· ·THE COURT:· Yeah.· All right.· So we're on to Number


11· · · · 10 next.


12· ·MR. MARK NUNALLY:· Here we have the first corrective


13· · · · assignment, pictured there.· And next to that we


14· · · · also have page one of the complaint.· And last,


15· · · · we have the filing detail of the trust from the


16· · · · EDGAR website.


17· ·THE COURT:· All right.· Wait a minute.· All right.


18· · · · Now I want to know -- all right.· Number -- the


19· · · · first thing, the corrective assignment, that's


20· · · · already into evidence.


21· ·MR. MARK NUNALLY:· Yes, Yes Honor.


22· ·THE COURT:· The second thing is page one of --


23· ·MR. MARK NUNALLY: The complaint.


24· ·THE COURT:· ·Of the complaint.


25· ·MR. MARK NUNALLY: Of the complaint, yes.
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·1· ·THE COURT:· That's in evidence.· That's okay.· Now


·2· · · · tell me what the third thing is.


·3· ·MR. MARK NUNALLY:· The third page is the filing detail


·4· · · · for the trust from the webpage of EDGAR.


·5· ·THE COURT:· All right.· Mr. Burgess?


·6· ·MR. BURGESS:· Well, Your Honor, I -- authentication


·7· · · · would be the first objection.· Number two, I


·8· · · · can't read the details of that, even getting up


·9· · · · close to the document.


10· ·MR. MARK NUNALLY:· Now I can pull it up and blow it up


11· · · · if need be.


12· ·THE COURT:· Do you have a paper copy?


13· ·MR. MARK NUNALLY:· I don't have a paper copy.


14· ·THE COURT:· I thought you had it in your notebook.


15· ·MR. MARK NUNALLY:· No, Your Honor.· We do not have


16· · · · that one.


17· ·THE COURT:· Okay.


18· ·MR. MARK NUNALLY:· I have it on a Word document that


19· · · · is on the sheet.· That's where it can be seen a


20· · · · bit better than what it is now.


21· ·MR. BURGESS:· I mean, depending on what is being


22· · · · submitted for the context, I'm not sure what


23· · · · other objections other than authentication would


24· · · · be if he's just showing that the trust is out


25· · · · there.· I don't think that's a fact to dispute.
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·1· ·MR. MARK NUNALLY:· Yeah, it's just showing that the


·2· · · · trust was indeed filed and brought to life back


·3· · · · in March of 2004.· And this is the filing


·4· · · · information.


·5· ·MR. BURGESS:· As far as the fact, I think we'll


·6· · · · stipulate to the existence of the trust the


·7· · · · plaintiff plead in their complaint.


·8· ·THE COURT:· All right. So you're going to stipulate to


·9· · · · the -- all right.· Tell me what the dates are.


10· ·MR. MARK NUNALLY:· This would be 3/1/2004, the date


11· · · · that the trust opened.


12· ·THE COURT: All right.· Is that your understanding?


13· ·MR. BURGESS:· As far as the specific date that it


14· · · · opened, I'm not quite sure that it -- I guess I


15· · · · should put it like this.· I don't --


16· ·THE COURT:· All right.· Here's what we're going to do.


17· ·MR. BURGESS:· I think I'll stipulate to that, that it


18· · · · was in existence in 2004.· It continues to exist


19· · · · to date.· I mean, I think we're getting into


20· · · · cumulative evidence, but --


21· ·THE COURT:· Yeah, but that's okay, though.· That's


22· · · · what lawsuits are sometimes.


23· ·MR. BURGESS: Yeah.


24· ·THE COURT:· I know you're making the technical


25· · · · objection.· Okay.· All right.· So Slide Number
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·1· · · · 10. Okay.· All three.· And again, we're just


·2· · · · talking about the exhibits.· We're not talking


·3· · · · about the argument on the left or the descriptive


·4· · · · phrases.


·5· ·MR. MARK NUNALLY: Yes, sir.


·6· ·THE COURT: All right.· Okay?· All right.


·7· ·MR. MARK NUNALLY: Yes, sir.


·8· ·THE COURT:· We're on to Number 11.


·9· ·MR. MARK NUNALLY:· Here we are with 11.· We have


10· · · · assignment -- corrective assignment one, again,


11· · · · from 7/28/23, and then the last assignment made


12· · · · on 10/3.


13· ·THE COURT:· All right.· So, again, we've got the two


14· · · · assignments, which are numbers 9 and 10.· Is that


15· · · · right?


16· ·MR. BURGESS:· ·Which line is this?


17· ·THE COURT:· 11.


18· ·MR. BURGESS: This was 9 and 10.


19· ·THE COURT: Yes.· So 11, again, the assignments that


20· · · · are already in evidence as 9 and 10.· Again, none


21· · · · of the argument in the middle of the page.


22· ·MR. BURGESS:· Yeah.


23· ·THE COURT:· All right.


24· ·MR. MARK NUNALLY:· Here, again, we have the last


25· · · · assignment made in October 3rd -- made on October
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·1· · · · 3rd, 2023, as well as another snapshot of the


·2· · · · filing detail for the trust.


·3· ·THE COURT:· Is that the same one or a different one?


·4· ·MR. MARK NUNALLY:· This is the same.


·5· ·THE COURT:· Okay, so --


·6· ·MR. MARK NUNALLY:· Because there's only one.


·7· ·THE COURT:· All right.· So that's the document we were


·8· · · · previously talking about.


·9· ·MR. MARK NUNALLY: Indeed.· Yes, sir.


10· ·THE COURT: That he stipulated to.


11· ·MR. MARK NUNALLY:· That's correct.


12· ·THE COURT:· All right.· So we've got one -- on Number


13· · · · 12, which is y'all's Slide 12, we've got Exhibit


14· · · · Number 10, that's already in evidence, and we've


15· · · · got the right side of it, which was stipulated


16· · · · to, for just the date of the trust.· All right?


17· · · · Is that right?


18· ·MR. BURGESS: The existence of the trust, yes.


19· ·THE COURT:· The trust and the date.· Okay.· All right.


20· · · · So we should be on to Number 13?· Is that what


21· · · · you got?


22· ·MR. MARK NUNALLY:· Number 13.


23· ·THE COURT: All right.· Number 13, number -- Slide


24· · · · Number 13.


25· ·MR. MARK NUNALLY:· Okay.· Again, here we have the
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·1· · · · note.


·2· ·THE COURT:· Note and the mortgage.


·3· ·MR. MARK NUNALLY:· First page and first page of the


·4· · · · mortgage.


·5· ·THE COURT:· All right.


·6· ·MR. BURGESS:· It's 4 and 5.


·7· ·THE COURT:· Yeah, it's 4 and 5.· ·All right.· We can


·8· · · · move on to 14.


·9· ·MR. MARK NUNALLY:· Here we have a snapshot of the


10· · · · endorsement located on page 2 of the note.


11· ·MR. BURGESS:· That's 14, and that's Plaintiff's 4.


12· ·THE COURT:· All right.· Okay.· Again, what's there,


13· · · · not your argument on the left side.· Okay.· All


14· · · · right.


15· ·MR. MARK NUNALLY:· Here we have paragraph 7 from


16· · · · Plaintiff's complaint, along with a snapshot of


17· · · · the acknowledgment made on the mortgage.


18· ·MR. BURGESS: Again, that's part of the complaint.· As


19· · · · long as it's completeness --


20· ·THE COURT: Right.


21· ·MR. BURGESS:· -- it's five


22· ·THE COURT:· Right.· Those two --


23· ·MR. BURGESS:· Plaintiff's 5.


24· ·THE COURT:· Yeah, those two come in, again, subject to


25· · · · the doctrine of completeness, meaning you could
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·1· · · · finish it and end it because you're taking out


·2· · · · little parts of it.· All right.


·3· ·THE COURT REPORTER:· Is that 15?


·4· ·THE COURT:· Yes, ma'am.


·5· ·THE COURT REPORTER:· Okay.


·6· ·THE COURT:· So we're on number 16 now.


·7· ·MR. MARK NUNALLY:· 16.· 16, again, we have another


·8· · · · snapshot of paragraph 7 and another snapshot of


·9· · · · the acknowledgment.


10· ·THE COURT:· Okay.· Same thing for number 16.· All


11· · · · right?· 17 is the --


12· ·MR. MARK NUNALLY: 17 is the mortgage first page, as


13· · · · well as the acknowledgment page on the mortgage.


14· ·THE COURT: All right.· So mortgage is already in.


15· · · · That was 4 or 5?


16· ·MR. BURGESS:· 5.


17· ·THE COURT:· 5, number 5.· That's two pages of a


18· · · · multi-page mortgage?


19· ·MR. MARK NUNALLY: Yes.


20· ·THE COURT:· Okay. All right.· Again, the document's


21· · · · not the argument on the left side.


22· ·MR. MARK NUNALLY:· Okay. And it's the same thing here.


23· ·THE COURT:· All right.· So we're on Number 18?


24· ·MR. MARK NUNALLY:· 18.


25· ·THE COURT:· All right.· Number 18, same, mortgage.
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·1· · · · All right?


·2· ·MR. MARK NUNALLY:· Here we have the complaint, as well


·3· · · · as the supplemental affidavit of attorney's fees.


·4· ·THE COURT:· All right.· The complaint's already in


·5· · · · because the complaint's in, but the attorney


·6· · · · fees, we're delaying that until later.


·7· ·MR. MARK NUNALLY: Okay.


·8· ·THE COURT: All right.· 20?


·9· ·MR. MARK NUNALLY: 20.· Here we have plaintiff's brief


10· · · · again.


11· ·THE COURT:· Okay.· All right.


12· ·MR. MARK NUNALLY:· Number 16 is the brief.


13· ·THE COURT:· All right.· Again, subject to


14· · · · completeness.· 21.


15· ·MR. MARK NUNALLY:· Affidavit for the supplemental


16· · · · affidavit of attorney's fees and costs.


17· ·THE COURT: All right.· Same thing with attorney fees.


18· · · · That issue will come up.


19· ·MR. MARK NUNALLY: Okay.· Here we have specific parts


20· · · · that come from Plaintiff's brief, and these parts


21· · · · are here because of what was stated in the brief


22· · · · by way of their sequence.


23· ·THE COURT:· All right, hold on.· This is number 21?


24· ·MR. MARK NUNALLY:· 22.


25· ·THE COURT:· What was 21?· 21 was the attorney fee.
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·1· · · · Right?


·2· ·MR. MARK NUNALLY:· Yes.


·3· ·THE COURT:· Okay, I'm sorry.· You're right.· 22 is the


·4· · · · sequencing.· All right.· What I'm going to do is


·5· · · · -- that's very -- that's very confusing the way


·6· · · · you've got it because it's part of it and it's


·7· · · · arguing about three different things.· All three


·8· · · · of those things are in the record.


·9· ·MR. MARK NUNALLY: Yes, Your Honor.


10· ·THE COURT:· So I'm not going to allow that into


11· · · · evidence as an exhibit because it's confusion.


12· ·MR. MARK NUNALLY: Yes.· Okay.


13· ·THE COURT:· It would be really confusing to a jury is


14· · · · what that means.


15· ·MR. MARK NUNALLY: Yes, Your Honor.


16· ·THE COURT:· But obviously, they're already in the


17· · · · record, and you can make your argument about it,


18· · · · but that's not coming in as an exhibit.· So


19· · · · Number 22 is not coming in because it's


20· · · · confusing.· That doesn't mean you can't make an


21· · · · argument because this stuff's already in record.


22· ·MR. MARK NUNALLY: Okay.


23· ·THE COURT:· All right?


24· ·MR. MARK NUNALLY:· Thank you, Your Honor.


25· ·THE COURT:· Again, think about showing this to a jury
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·1· · · · and them going back there and making sure they


·2· · · · were able to understand what it came in for.· It


·3· · · · could be confusing.


·4· ·MR. MARK NUNALLY: Okay.


·5· ·THE COURT:· All right, so we're on Number 23?


·6· ·MR. MARK NUNALLY: 23.


·7· ·THE COURT:· All right.· Number 23.


·8· ·MR. MARK NUNALLY:· A statement made in regards to what


·9· · · · the --


10· ·THE COURT:· All right.· That's just -- that's not it.


11· · · · All right.· That's law, and that's not in.


12· ·MR. MARK NUNALLY: Okay.


13· ·THE COURT:· All right.· We're on 24.· 24 is the note


14· · · · and mortgage, first page.


15· ·MR. MARK NUNALLY:· Note, mortgage, and just


16· · · · information in regards to the threshold issue.


17· ·THE COURT:· All right, so the only thing, again, those


18· · · · -- those two are already in.


19· ·MR. MARK NUNALLY: Okay.


20· ·THE COURT:· So that's something that's already in.


21· ·MR. MARK NUNALLY:· Again, we have paragraph 7 as well


22· · · · as acknowledgment made on the note -- I'm sorry,


23· · · · on the mortgage.


24· ·THE COURT:· Yeah, those docs are already in.· Same


25· · · · thing for completeness.
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·1· ·MR. BURGESS:· And that's 25?


·2· ·MR. MARK NUNALLY: 25.


·3· ·THE COURT:· That's 25.


·4· ·MR. BURGESS:· Is the mortgage?


·5· ·MR. MARK NUNALLY:· Paragraph 7 from the complaint.


·6· ·MR. BURGESS:· Oh, okay.· And then part of the


·7· · · · mortgage. I thought that was one document.


·8· ·THE COURT:· There's two things.· All right, we're 26?


·9· ·MR. MARK NUNALLY:· 26, yes.


10· ·THE COURT:· Well, I mean, we're now --


11· ·MR. MARK NUNALLY:· Slide 26.


12· ·THE COURT:· Yeah, we're now on 26.· Right?


13· ·MR. MARK NUNALLY:· Yes.


14· ·THE COURT: Okay.· All right, that's what I got.· Good.


15· · · · All right.· Now 26 is --


16· ·MR. MARK NUNALLY:· The same.


17· ·THE COURT:· Same thing.· That's already in, so that's


18· · · · not in.


19· ·MR. MARK NUNALLY:· 27 also, the same.


20· ·THE COURT:· All right.· 27 again, that's already in.


21· · · · On the left, that's clearly argument.· So that


22· · · · stuff's already in on the right, but that doesn't


23· · · · come in as evidence.


24· ·MR. MARK NUNALLY:· Okay.· Same again.


25· ·THE COURT:· All right.· Then same thing for 28.
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