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·1· · · · That's the code stuff.· All right?


·2· ·MR. MARK NUNALLY:· Just the acknowledgment without


·3· · · · paragraph 7.


·4· ·THE COURT:· All right.· That's already in.· That's


·5· · · · number --


·6· ·MR. MARK NUNALLY: Slide 29.


·7· ·THE COURT:· ·29.· All right.· Same, that's already in.


·8· · · · Okay.


·9· ·MR. MARK NUNALLY:· Same again.


10· ·THE COURT:· 30, same thing.· All right.


11· ·MR. MARK NUNALLY:· This is from the complaint.· The


12· · · · lis what -- actually the lis pendens?


13· ·THE COURT: All right.· That's the file lis pendens.


14· · · · All right.· That's on record.· Okay?· All right?


15· · · · That's --


16· ·MR. MARK NUNALLY: 32.


17· ·THE COURT:· That's fine, yeah.


18· ·MR. MARK NUNALLY: This is 32.


19· ·THE COURT:· This is 32.· Right?


20· ·MR. MARK NUNALLY:· Yeah, this is 32.


21· ·THE COURT: Yeah.· This is 32.


22· ·MR. MARK NUNALLY: This is just information showing


23· · · · that you have NovaStar Home Mortgage,


24· · · · Incorporated, and then you have NovaStar


25· · · · Mortgage, Incorporated.
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·1· ·THE COURT:· All right.· Any objection to that?


·2· · · · Because I think y'all have testified to that


·3· · · · fact.· They're different entities from NovaStar.


·4· ·MR. BURGESS:· Yes, but as far as this being a document


·5· · · · --


·6· ·THE COURT:· ·Well, I guess what he's saying is --


·7· ·MR. BURGESS:· There looks to be some sort of a consent


·8· · · · order on the top page of it.


·9· ·THE COURT: Pardon?


10· ·MR. BURGESS:· There looks to be some sort of a consent


11· · · · order on top of it.· I'm not sure this is even a


12· · · · document.· I'm not sure it's evidence of


13· · · · anything.· There was testimony about documents


14· · · · that are in evidence.· This was specifically


15· · · · related to Plaintiff's 4, which is the endorsed


16· · · · note.


17· ·THE COURT:· Yeah, I think he's right on that.· That's


18· · · · not physical evidence you would hand back to the


19· · · · jury, because it's snippets and -- it's part of


20· · · · the consent order that's not part of this case.


21· · · · So -- but you have all the testimony you can call


22· · · · to about, you know, what everybody said about the


23· · · · different NovaStar things.


24· ·MR. MARK NUNALLY:· Okay.


25· ·THE COURT: Okay.· So that's not in.
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·1· ·MR. MARK NUNALLY:· Slide 33.


·2· ·MR. MARK NUNALLY:· Here is another statement from the


·3· · · · complaint.


·4· ·THE COURT:· All right.· That's fine because that's in


·5· · · · the record.· The complaint is in the record.· All


·6· · · · right?


·7· ·MR. MARK NUNALLY:· Slide 34.


·8· ·MR. MARK NUNALLY: 34


·9· ·THE COURT: 34.


10· ·MR. MARK NUNALLY: You have a snapshot of the note, as


11· · · · well as a snapshot of what you presume to be the


12· · · · first endorsement.


13· ·THE COURT:· All right.· Those are in evidence already,


14· · · · so that's fine.


15· ·MR. MARK NUNALLY:· Again, on this slide, you have the


16· · · · same.


17· ·THE COURT:· All right.· Same thing, 35.· Okay.


18· ·MR. MARK NUNALLY: 35.


19· ·THE COURT:· All right.


20· ·MR. MARK NUNALLY:· And moving on, here we have a large


21· · · · snapshot showing the endorsement on page 2.


22· ·THE COURT:· All right.


23· ·MR. MARK NUNALLY: Of the note.


24· ·THE COURT:· Okay.· That's fine.· That's already in


25· · · · evidence.
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·1· ·MR. MARK NUNALLY:· Here we have the subsidiaries of


·2· · · · the registrant, NovaStar Financial, Incorporated,


·3· · · · a Maryland Corporation, and its subsidiaries are


·4· · · · listed here.· And then on the bottom, you have


·5· · · · the NovaStar Home Mortgage, Incorporated, a


·6· · · · Delaware Corporation, and its subsidiary.· And


·7· · · · the subsidiary of that company is listed there.


·8· · · · So it is showing here that, in fact, the trust is


·9· · · · indeed owned by NovaStar Mortgage, Incorporated.


10· ·THE COURT:· All right, Mr. Burgess?


11· ·MR. BURGESS: A number of things.· Number one, I'm not


12· · · · sure what this -- if this is a document or just a


13· · · · summary of a certain document.


14· ·MR. MARK NUNALLY:· It's a from -- it's a snap page --


15· · · · I'm sorry, snapshot from the EDGAR website in


16· · · · regards to this.· In regards to NovaStar and


17· · · · their umbrella corporation.· Of course, NovaStar


18· · · · Mortgage, Incorporated and NovaStar Home


19· · · · Mortgage, Incorporated were both companies under


20· · · · a bigger umbrella.


21· ·MR. BURGESS: I think what we're -- my main objection


22· · · · to this is the fact that it's not a document to


23· · · · be submitted into evidence.· I don't -- I hear


24· · · · what you're saying.· I don't know how to put


25· · · · this.· I think I stipulate that NovaStar Mortgage
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·1· · · · and NovaStar Home Mortgage exist.· And I believe


·2· · · · that's -- and that they are related.


·3· ·THE COURT: All right.


·4· ·MR. BURGESS:· I don't think I stipulated to a


·5· · · · particular -- I'm not sure that it's relevant as


·6· · · · well.


·7· ·THE COURT:· All right.· Here's the thing.· I'm going


·8· · · · to not allow this, and this is why.· For example,


·9· · · · I'll give you another example.· Say we were


10· · · · trying to get a deed in that it -- I've never had


11· · · · sisters.· One, two sisters.· One, two, three,


12· · · · four, five brothers.· If all of us were brothers


13· · · · and sisters.· Right?· And dad died and left it to


14· · · · mom, and· mom left it to all of us equally.· If


15· · · · we wanted to get that deed into evidence, what


16· · · · would we have to do?· We'd have to go over there,


17· · · · get the deed, get it certified that the county


18· · · · said, yes, this is a certified copy, here's the


19· · · · symbol, here's our stamp, you can take it into


20· · · · court.· All right.· What this is, what this looks


21· · · · like, is this looks like something, like you


22· · · · said, a snapshot that you either cut and pasted.


23· · · · But it doesn't have all the website stuff on it,


24· · · · it doesn't have the seal, so we don't know --


25· ·MR. MARK NUNALLY: Oh, okay.
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·1· ·THE COURT:· -- if this has got part of it or all of


·2· · · · it.


·3· ·MR. MARK NUNALLY:· We do have that in our -- my --


·4· ·THE COURT:· All right.· Well --


·5· ·MR. MARK NUNALLY: It has the webpage.


·6· ·THE COURT: Yeah.· I'm just saying this is coming in as


·7· · · · Slide 37.· This isn't in.


·8· ·MR. MARK NUNALLY: Okay.


·9· ·THE COURT: And I think he's not arguing that NovaStar


10· · · · has got different names.· But I just don't --


11· · · · that's not -- that would be like y'all coming in


12· · · · and saying, I'm swearing, I want to say that the


13· · · · six of them owned this, because I looked at a


14· · · · document, trust me.· And I'm not saying that it's


15· · · · a bad thing, I'm just saying the rule requires


16· · · · that you have to stamp and seal from the deed.


17· ·MR. MARK NUNALLY: Yes, sir.


18· ·THE COURT:· I don't know how you certify a copy


19· · · · online. There might be a way to do it.


20· ·MR. BURGESS:· And I think that's the issue I'm having,


21· · · · Your Honor.· Part of my objection is


22· · · · authentication.· And again, depending on what


23· · · · this is seeking to be entered for the purposes


24· · · · of, I may want to stipulate.


25· ·THE COURT:· Right, I understand.· So I'm just saying
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·1· · · · that's not coming in as an exhibit, because it's


·2· · · · not -- it's not like a deed under seal, or


·3· · · · something, because we don't know what the website


·4· · · · says, because it's not here, we don't know how


·5· · · · it's authenticated and all that.· All right.· So


·6· · · · we'll move on to 38.


·7· ·MR. MARK NUNALLY:· 38.· Here again, you have the SEC


·8· · · · filings, SEC Exhibit 21.1 to Form 10-K.· And they


·9· · · · are the same on both sides.· It's just that on


10· · · · this side I have, again, marked that which is


11· · · · Novastar Mortgage, Incorporated, and then that


12· · · · which is Novastar Home Mortgage, Incorporated.


13· · · · And this is basically showing you the full page,


14· · · · like what you referred to before.


15· ·THE COURT:· ·All right.· Is this -- I'm not sure what


16· · · · this is an exhibit from.· It says SEC filings,


17· · · · SEC Exhibit 21.1 to Form 10-K.· That's a filing


18· · · · from what?


19· ·MR. MARK NUNALLY: For the -- for -- that was made in


20· · · · regards to the NovaStar Corporation.· Let me see.


21· ·MR. BURGESS: And, Your Honor, there are two 10-K's in


22· · · · exhibit -- in evidence, Plaintiff's 2 and 3.


23· · · · Those were the complete Form 10-K filings that


24· · · · Ms. Plasse testified to.


25· ·MR. MARK NUNALLY: Well, we --
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·1· ·MR. BURGESS: But I don't think that's one of them.


·2· · · · And again, I think there would need to be a


·3· · · · foundation laid, and it would need to be


·4· · · · complete.


·5· ·MR. MARK NUNALLY: Correct.· This -- this is for


·6· · · · NovaStar.· Not Ocwen, not those entities.· This


·7· · · · is strictly relating to NovaStar Home Mortgage


·8· · · · and NovaStar Home Mortgage, Incorporated, and


·9· · · · where they began.


10· ·THE COURT: All right.· But I guess what I'm saying is,


11· · · · for example, when Ms. Plasse.· When Ms. Plasse


12· · · · testified, and it went in, she got handed a full


13· · · · document that had a bunch of pages in it.· This


14· · · · is the snapshot part of it.· So I don't -- I


15· · · · can't really let that in.· I don't -- as an


16· · · · exhibit, because it's not authenticated with the


17· · · · whole thing, and I don't know if that's from the


18· · · · whole site.· But again, it's already -- part of


19· · · · it's already in under your testimony.


20· ·MR. BURGESS: Well, this apparently based on what Mr.


21· · · · Nunally just said is to a different company, not


22· · · · -- not the filings from PHH or Onity Group.


23· ·THE COURT: All right.· I don't --


24· ·MR. BURGESS: He said this was from NovaStar, which


25· · · · would have been a predecessor, that would have
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·1· · · · been part of the prior ownership of the subject


·2· · · · note.


·3· ·THE COURT: All right.· What's the purpose it's being


·4· · · · offered for?


·5· ·MR. MARK NUNALLY: To show that NovaStar Home Mortgage,


·6· · · · Incorporated indeed was the original lender.


·7· · · · However, from our understanding, NovaStar Home


·8· · · · Mortgage, Incorporated has made endorsements on


·9· · · · this note.· And they are not the original note.


10· · · · And that's the purpose of being able to


11· · · · differentiate between the two.


12· ·MR. BURGESS: Your Honor, the endorsement chain, I


13· · · · believe, is -- it's already in evidence.


14· ·THE COURT: Right.


15· ·MR. BURGESS: It's clear, it states the entities on


16· · · · that -- I stipulate to the --


17· ·THE COURT: All right.


18· ·MR. BURGESS:· -- Plaintiff's Exhibit 4.


19· ·THE COURT: All right.· Hold on.· I'm not going to let


20· · · · that in, because we don't have the full thing.


21· · · · You can make your argument based on what they've


22· · · · got on the record.· Because what you've been


23· · · · arguing is the name here isn't exactly the same


24· · · · thing as the name there, and they're saying


25· · · · something different.
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·1· ·MR. MARK NUNALLY: Yes, Your Honor.


·2· ·THE COURT: Okay.· So that doesn't come in because it's


·3· · · · not the full filing.· But I understand what the


·4· · · · argument is, and you've got that argument,


·5· · · · whether that's it or not.


·6· ·MR. MARK NUNALLY: Okay.


·7· ·MR. MARK NUNALLY: 38.


·8· ·THE COURT: That was 38.


·9· ·MR. MARK NUNALLY: That was 38.


10· ·THE COURT: So we're Number 39.


11· ·MR. MARK NUNALLY: Number 39.


12· ·MR. MARK NUNALLY: Pooling and servicing agreement.


13· · · · This is paragraph 14 from the complaint.· And it


14· · · · just speaks to that situation.


15· ·THE COURT: All right.· So the 14 is the complaint that


16· · · · comes in without any of the argument down


17· · · · underneath it.· All right?


18· ·MR. MARK NUNALLY: Here, we have snapshot from


19· · · · paragraph 20 of Plaintiff's complaint.


20· ·THE COURT: All right.· That's just -- that would be --


21· · · · that would be 40?


22· ·MR. MARK NUNALLY: 40.


23· ·THE COURT: We're on 40?· So 40 is just, again,


24· · · · paragraph 20 of the complaint.


25· ·MR. MARK NUNALLY: Yes.· Yes, Your Honor.
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·1· ·THE COURT: So that will all go in for completeness.


·2· · · · Okay.· All right?


·3· ·MR. MARK NUNALLY: And that's -- that's pretty much it.


·4· ·THE COURT: Okay.· That's the summation.· All right.


·5· · · · All right.· Is there anything else that you want


·6· · · · to -- that you want to testify about facts of the


·7· · · · case?


·8· ·MR. MARK NUNALLY: Yes, Your Honor.


·9· ·THE COURT: All right.· Well, come up to the stand.


10· · · · And you've already been sworn.· And you can


11· · · · testify, and then they can cross-examine you.


12· ·MR. MARK NUNALLY: And it's just me.· No materials.· Is


13· · · · that correct, Your Honor?


14· ·THE COURT: Well, you can have stuff if it's, like,


15· · · · volumous stuff, you can say I need to refresh my


16· · · · recollection.· So you can put the notebook up


17· · · · there, but you can't testify from the notebook.


18· · · · You can't go, okay, this, this, this.· If you


19· · · · say, wait a minute, I think this specific number


20· · · · is in here, let me refresh my recollection.· You


21· · · · can look at it.· But you can't -- you can't --


22· · · · you can't read from your notebook.


23· ·MR. MARK NUNALLY: Okay.


24· ·THE COURT: It's got to be stuff up here, not -- not


25· · · · there.
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·1· ·MR. MARK NUNALLY: Okay.


·2· ·THE COURT: All right.· So if you need to be -- have


·3· · · · your -- if you say I can't -- I don't know if


·4· · · · it's 10 or it's 20, but I know on number three,


·5· · · · I've got it in there.· May I look at that


·6· · · · briefly, you can do that.


·7· ·MR. MARK NUNALLY: Okay.


·8· ·THE COURT: Okay.· So you're under oath.· All right?


·9· · · · Tell the court what you want to tell me under


10· · · · oath about the fact, not the law, but the facts


11· · · · of the case.· Because this is not the point to


12· · · · argue law.· This is fact.


13· ·MR. MARK NUNALLY: Yes, Your Honor.· Yes, sir.


14· · · · · · · · · ·OPENING STATEMENT


15· ·MR. MARK NUNALLY: Facts are that presently, Defendants


16· · · · have found their deed of distribution to be a


17· · · · deed that was filed correctly.· And we have also


18· · · · found that there is an assignment of deed that --


19· · · · one dated for July 28, 2023 as well as October


20· · · · 3rd of 2023 from Plaintiff.· There was a


21· · · · correction that went between the two.· The first


22· · · · assignment had the incorrect book number as well


23· · · · as the incorrect page number as well as the


24· · · · incorrect filing date -- or had a incorrect


25· · · · filing date rather.· It had a filing date of, if
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·1· · · · I am not mistaken, February 28th of 2004.· And


·2· · · · the issue with that filing date is February 28,


·3· · · · 2004 was on a Saturday.· Therefore, the register


·4· · · · of deeds was not in business that day.· Meaning


·5· · · · up until this particular point, that assignment


·6· · · · has not been properly executed.· However --


·7· ·THE COURT: All right.· Hold --


·8· ·MR. BURGESS: Your Honor, I do have an objection on


·9· · · · this.· First of all, I'm not sure he's


10· · · · authenticated anything related to the date and


11· · · · the timing of the recording of the assignment.


12· · · · It is in evidence.· It does have the registered


13· · · · deed recording stamp on it.· As far as him


14· · · · testifying about the contents of the documents,


15· · · · I'm not sure that he's qualified to testify about


16· · · · that.


17· ·THE COURT: All right.· Here's what I'm going to do.


18· · · · What you're doing is you're making a legal


19· · · · argument.· You're saying this got recorded, and I


20· · · · believe because of this, that.· So that's not


21· · · · what you're doing.· You're not -- you're


22· · · · testifying.· Tell me -- tell me I did this, or I


23· · · · argue this, or my parents did this, that was a


24· · · · fact.· The legal argument is later.


25· ·MR. MARK NUNALLY: Okay.
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·1· ·THE COURT: So tell, because I mean, assignments,


·2· · · · they're in evidence.


·3· ·MR. MARK NUNALLY: Okay.


·4· ·THE COURT: You can argue later what you think that


·5· · · · means.· All right?· But tell me -- tell me facts.


·6· ·MR. MARK NUNALLY: Okay.· Yes, Your Honor.


·7· ·THE COURT: So like -- like are their numbers wrong,


·8· · · · did we pay the taxes, did they -- you know, stuff


·9· · · · like that.· I'm looking -- I'm looking for


10· · · · factual disputes, not legal argument right now.


11· · · · Because you're a fact witness. You're not a


12· · · · lawyer now arguing it, you're a fact witness.


13· · · · For example, like when Ms. Plasse testified, she


14· · · · testified about facts.· She didn't say because of


15· · · · this case or this doctrine, we win.· She just


16· · · · said this is what I did, this is what I reviewed,


17· · · · this is what I saw.· All right?· So that's what


18· · · · you got to do is testify about facts.


19· ·MR. MARK NUNALLY: Okay.· Well, going back in regards


20· · · · to facts that I would like to testify about.· We


21· · · · have no proof that, nor have we been shown in any


22· · · · kind of way, that the plaintiff up until this


23· · · · point is a trustee of the trust in question.


24· · · · That allegedly owns the home 1759 Willow Creek


25· · · · Drive.


TRIAL PROCEEDINGS


Garber Reporting
info@garberreporting.com


TRIAL PROCEEDINGS
Page 137


Garber Reporting
info@garberreporting.com


YVer1fR. 974







·1· ·THE COURT: All right.· Let me -- let me again go over


·2· · · · what -- what you're supposed to be doing and


·3· · · · correct something.· Number one, the two of you, I


·4· · · · assume it's the two of you, you are the legal


·5· · · · owners of the property?


·6· ·MR. MARK NUNALLY: Correct.


·7· ·THE COURT: The bank doesn't own the property.· The


·8· · · · bank doesn't own it as a -- in a trust.· Now they


·9· · · · may have an entity that's a trust that owns it,


10· · · · that owns a lien on it.· They have a mortgage


11· · · · lien on it.· And it's not like a car title.· And


12· · · · South Carolina land -- land is separated from


13· · · · debt.· Y'all are the legal owners, they're


14· · · · claiming a mortgage on it.· All right?· So


15· · · · they're claiming a mortgage on it, and they've


16· · · · come in and they've testified factually, here's


17· · · · the note, here's the mortgage, here's the


18· · · · allonges, here's the blank endorsement, like the


19· · · · 20 dollar bill, we've got the note, we own it.


20· · · · They didn't make payments, we can foreclose.· So


21· · · · they're not claiming to be a trust or they're not


22· · · · claiming that they have some kind of trusteeship


23· · · · over the land.· They're claiming you own the


24· · · · land, they have a mortgage on it.· Okay?· All


25· · · · right?· So y'all aren't disputing that you are
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·1· · · · legal titles, owners, because you've got a deed.


·2· · · · Right?


·3· ·MR. MARK NUNALLY: No.· We are the owners and our name


·4· · · · both is on the deed of distribution.


·5· ·THE COURT: Okay.


·6· ·MR. MARK NUNALLY: That is correct.


·7· ·THE COURT: And the deed of distribution came from your


·8· · · · parents?


·9· ·MR. MARK NUNALLY: That is correct.


10· ·THE COURT: The last -- the estate?


11· ·MR. MARK NUNALLY: That's is correct.· Yes, Your Honor.


12· ·THE COURT: Okay.· And that's all on record?


13· ·MR. MARK NUNALLY: Yes.


14· ·THE COURT: Okay.


15· ·MR. MARK NUNALLY: Yes, sir.


16· ·THE COURT: All right.


17· ·MR. MARK NUNALLY: Yes, sir.· And being that that is


18· · · · what it is, we are -- because -- if it's a fact


19· · · · that I'm speaking of, again, an assignment of


20· · · · mortgage, factually speaking, cannot be recorded


21· · · · on a Saturday.· Factually speaking.


22· ·MR. BURGESS: Your Honor, I object.· Assuming facts not


23· · · · in evidence.


24· ·THE COURT: All right.· All right.· Well, here's what -


25· · · · - here's what we're going to do.· We're going to
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·1· · · · let you argue about that.· Okay?· That's a legal


·2· · · · argument, and I don't know -- I don't know what


·3· · · · the law says about if they come in on the


·4· · · · weekends.· And if they work, if they got a bunch


·5· · · · of stuff then they enter it.· I don't know what -


·6· · · · - I don't know what your assumption is is if they


·7· · · · sent something dated -- and the record -- and the


·8· · · · document will speak for itself.· It says that,


·9· · · · then either they did do it on a Saturday, or they


10· · · · did the wrong date.· Right?


11· ·MR. MARK NUNALLY: Correct.


12· ·THE COURT: Okay.· And then you can argue what that


13· · · · means legally.· If they got the wrong date, and


14· · · · they should have put 22 instead of 23, it's a


15· · · · clerical error, you can argue clerical error law.


16· · · · And whether that invalidates something or it's


17· · · · just a clerical error.· But the documents speak


18· · · · for themselves and they're in evidence.· Okay.


19· · · · All right?


20· ·MR. MARK NUNALLY: Okay.· Yes, yes, they are.


21· ·THE COURT: Okay.· And Notary Boger, being that he was


22· · · · here today, after hearing his testimony, it's


23· · · · still also a fact that we, I, my brother, the


24· · · · owners still have no proof that his


25· · · · acknowledgment was ever made based on what we've
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·1· · · · seen.


·2· ·MR. BURGESS: Your Honor, I object to that testimony.


·3· · · · It assumes facts that are not in evidence.


·4· · · · That's quite the opposite of what Mr. Boger


·5· · · · testified to.


·6· ·THE COURT: All right.· Your objection is noted, and


·7· · · · that's -- that's something that you need to


·8· · · · address in your legal argument.· Because what I'm


·9· · · · understanding you to say is is he wrote one name


10· · · · down.· I'm not -- I don't think he convinced me


11· · · · by his testimony he really meant to put my


12· · · · parents' names.· And what he's saying is is


13· · · · that's not what he said when he testified.· He


14· · · · said whatever he said.· So y'all argue -- you


15· · · · argue what the document said, and then you argue


16· · · · what the testimony was.· And you say as finder of


17· · · · fact, this was clearly said, it was written in


18· · · · law.· He didn't testify about why he did it and


19· · · · how the closing happened.· And you're conclusion


20· · · · is is that -- that's not reliable.· And his


21· · · · conclusion is it is reliable.· He said what he


22· · · · did.· So anyway, y'all argue that to me, and as a


23· · · · finder of fact I've got to make a ruling.· All


24· · · · right?· So, I mean, that's again, that's --


25· · · · that's a legal argument, and you asked him about
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·1· · · · it.· And you crossed him on that.· Right?


·2· ·MR. MARK NUNALLY: Yes.· Yes, Your Honor.


·3· ·THE COURT: Okay.· All right.· Okay.


·4· ·MR. MARK NUNALLY: Yes, Your Honor.


·5· ·THE COURT: All right.


·6· ·MR. MARK NUNALLY: Well, let's see.· Past that, again,


·7· · · · I guess last fact that I would have for the court


·8· · · · at this time and my testimony is to this point


·9· · · · have not been able to decipher any means of


10· · · · standing as a result of the plaintiff showing us


11· · · · and proving to us --


12· ·MR. BURGESS: Your Honor, I object.· I think he's


13· · · · getting into a legal argument.


14· ·THE COURT: All right.· That's -- all right.· That's a


15· · · · legal argument too.· Because like, for example, a


16· · · · factual -- a factual way you could say that is


17· · · · she doesn't have the note, I have it right here


18· · · · in my hand, I own it.· That's a disputed fact who


19· · · · has the original note.· All right?


20· ·MR. MARK NUNALLY: It is.· Yes, Your Honor.


21· ·THE COURT: But what they said -- but she said what she


22· · · · said about the assignments and where the original


23· · · · note is.· Right?· So that's what she testified.


24· · · · And you're saying we're not accepting that.


25· ·MR. MARK NUNALLY: Right.· We don't know -- we hadn't
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·1· · · · seen proof of where that original note is


·2· · · · properly executed.


·3· ·THE COURT: All right.· Well, I know -- I know the


·4· · · · original note was seen.· Did that occur?· Am I


·5· · · · making this up?· Is there a point where --


·6· ·MR. BURGESS: Yes, Your Honor.· They've inspected it.


·7· ·THE COURT: Y'all saw the original note where your


·8· · · · parents signed it?


·9· ·MR. MARK NUNALLY: Uh-huh.


10· ·THE COURT: And then nobody got a handwriting expert to


11· · · · say this wasn't them.


12· ·MR. MARK NUNALLY: No.


13· ·THE COURT:· So everybody -- there's the original note,


14· · · · your parents signed it.· Okay.· All right.· Okay.


15· ·MR. MARK NUNALLY: It's just -- you know, Your Honor, a


16· · · · fact of the matter is, before this case happened,


17· · · · I really didn't know too much about mortgages.  I


18· · · · really don't know too much about deeds.· I did


19· · · · not know too much about recordings, book pages, I


20· · · · didn't know about how they reflect on warranty


21· · · · deeds or that of security deeds or even those


22· · · · that relate to a mortgage.· And I didn't know


23· · · · anything about assignments of mortgages or


24· · · · assignments of security deeds or anything of that


25· · · · nature.· And over the past few years here, I
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·1· · · · think it now has come to that we've been involved


·2· · · · in this, I have learned a lot by way of doing an


·3· · · · incredible amount, an incredible amount of


·4· · · · research.


·5· ·THE COURT: All right.· All right.· You're kind of


·6· · · · drifting into legal argument now.


·7· ·MR. MARK NUNALLY: And so, fact is, what I have been


·8· · · · hearing and what I have been seeing from


·9· · · · Plaintiff has been going against what I have been


10· · · · witnessing by way of what I have learned what is


11· · · · needed, what is required.


12· ·THE COURT: All right.· Well that -- what I have to do


13· · · · is I have to make a rule -- and again, that's a


14· · · · legal argument.· That's not facts that you just


15· · · · testified to.· I have to find the facts.· And


16· · · · I've heard what they've testified to.· I've heard


17· · · · what their documents are.· I've heard your


18· · · · argument.· We've gone through the slides.· And


19· · · · we're going to talk about how we're going to do


20· · · · proposed orders.· So there's -- and I think


21· · · · you're kind of drifting more into legal argument


22· · · · than disputed fact.· But there is one thing that


23· · · · I want to -- that Mr. Burgess, I'm going to


24· · · · inquire of the defendant, because he said they


25· · · · said something earlier in their opening statement
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·1· · · · that I am -- I am entirely not sure what they


·2· · · · meant.· You said something about race notice.


·3· · · · What -- a what?


·4· ·MR. MARK NUNALLY: This is a first race thing.


·5· ·THE COURT: I think he meant race notice, first to the


·6· · · · courthouse.


·7· ·MR. MARK NUNALLY: Oh, yes.


·8· ·THE COURT: Right.· It's called -- the technical thing


·9· · · · is race notice.· If you get there without notice


10· · · · of the other people.· All right.· So how does


11· · · · that --


12· ·MR. MARK NUNALLY: From my understanding, Your Honor,


13· · · · the -- it's -- it's who records.


14· ·THE COURT: Okay.· All right.· Well, what -- what


15· · · · document -- so do y'all have a document that you


16· · · · think gives you priority over their mortgage?


17· ·MR. MARK NUNALLY: The deed of distribution, Your


18· · · · Honor.


19· ·THE COURT: All right.· When was the deed of


20· · · · distribution recorded?


21· ·MR. MARK NUNALLY: In September on -- first one on


22· · · · September 2nd then corrected, if I'm not


23· · · · mistaken, by September 28th.


24· ·THE COURT: Of what year?


25· ·MR. MARK NUNALLY: Of 2023.


TRIAL PROCEEDINGS


Garber Reporting
info@garberreporting.com


TRIAL PROCEEDINGS
Page 145


Garber Reporting
info@garberreporting.com


YVer1fR. 982







·1· ·THE COURT: All right.· When was the mortgage recorded?


·2· ·MR. MARK NUNALLY: The assignment of mortgage --


·3· ·THE COURT: No, no, no, no.· No, no, no, no.


·4· ·MR. MARK NUNALLY: Okay.· The mortgage --


·5· ·THE COURT: Not the assignment.


·6· ·MR. MARK NUNALLY:· -- was recorded back on --


·7· ·THE COURT: In 1990?


·8· ·MR. MARK NUNALLY: It was 2004, Your Honor.


·9· ·THE COURT: 2004?


10· ·MR. MARK NUNALLY: Yes.· And it would be 2004, because


11· · · · the trust is from 2004.


12· ·THE COURT: All right.· All right.· Wait a minute, hold


13· · · · up.· So the mortgage was recorded in 2004?


14· ·MR. MARK NUNALLY: That's correct.


15· ·THE COURT: And then your deed of distribution was


16· · · · recorded when?


17· ·MR. MARK NUNALLY: In September, September the 28th of


18· · · · 2023.


19· ·THE COURT: So 19 years later?


20· ·MR. MARK NUNALLY: That's correct.


21· ·THE COURT: Okay.· So the first one that got recorded


22· · · · was what?· The mortgage?


23· ·MR. MARK NUNALLY: The mortgage.


24· ·THE COURT: So what -- you're not arguing that the deed


25· · · · of distribution got recorded before the mortgage,
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·1· · · · are you?


·2· ·MR. MARK NUNALLY: No, sir.


·3· ·THE COURT: Okay.· So how would the deed of


·4· · · · distribution trump the mortgage?


·5· ·MR. MARK NUNALLY: Because the mortgage has Home -- I'm


·6· · · · sorry, NovaStar Home Mortgage, Incorporate as the


·7· · · · lender, but there is NovaStar Mortgage,


·8· · · · Incorporated doing an endorsement.


·9· ·THE COURT: All right.· So you're not arguing the date


10· · · · of the mortgage.· You're not arguing that your


11· · · · parents didn't borrow money, didn't buy the


12· · · · house, didn't make the payments.· You're just


13· · · · arguing who has a right to enforce the mortgage?


14· ·MR. MARK NUNALLY: Correct.


15· ·THE COURT: Okay.· But you're acknowledging the


16· · · · mortgage.· So if the mortgage was 23 years before


17· · · · your deed of distribution, then whoever it is,


18· · · · whether it's NovaStar this or NovaStar that or


19· · · · the people with the note, they've got a right to


20· · · · collect.


21· ·MR. MARK NUNALLY: No, Your Honor.· What I'm saying is


22· · · · is that without the mortgage correctly being


23· · · · endorsed by the lender, rules are being broken.


24· ·THE COURT: Okay.· All right.· I think I understand


25· · · · what your argument is, so here's what I want
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·1· · · · y'all to do.· Do you have any cross that you want


·2· · · · to -- because we're just -- you're just -- we're


·3· · · · doing argument.· This isn't factual stuff.· And


·4· · · · we've got the fact stuff in through the slides.


·5· · · · Okay?· Would you agree with that?


·6· ·MR. MARK NUNALLY: Half of it.


·7· ·THE COURT: All right.· What other facts?· Not


·8· · · · argument, but facts.· What disputed facts do you


·9· · · · need to tell me that's not argument?


10· ·MR. MARK NUNALLY: That it is a fact that our deed of


11· · · · distribution was correctly filed.· And it is also


12· · · · a fact that the assignment of mortgage filed by


13· · · · Bank of New York on October 3rd of 2023 was not


14· · · · filed correctly.· And therefore, since it has not


15· · · · been filed correctly, it's never been properly


16· · · · executed.


17· ·THE COURT: All right.· That's legal.


18· ·MR. BURGESS: All right.· I object.· That's a legal


19· · · · argument.


20· ·THE COURT: Okay.· That's a legal argument again.· All


21· · · · right.· Now -- now what I'm saying, everybody is


22· · · · stipulating to.· Because nobody is arguing this.


23· · · · Everybody can go online, say this is when this


24· · · · document was filed of what the ROD.· Nobody is


25· · · · contesting that.· Your deed of distribution was
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·1· · · · signed -- filed here.· The mortgage was filed


·2· · · · here.· There were assignments filed here.· Along


·3· · · · the timeline.


·4· ·MR. MARK NUNALLY: Actually one in between and then one


·5· · · · after our deed of distribution.· Yes, Your Honor.


·6· ·THE COURT: All right.· However it was.· We know


·7· · · · because there's a stamp.· We know there's a


·8· · · · stamp.· And nobody is arguing other than whether


·9· · · · they did it on Saturday or Friday or Monday.· But


10· · · · I don't know that that's -- I mean, they're


11· · · · stamped.· They're stamped when they got filed.


12· · · · Okay.· So what I want you to do, what I want you


13· · · · to do -- all right.· Tell me what else you've got


14· · · · as a factual thing you want to testify about,


15· · · · because I'm not -- I'm not hearing facts stuff,


16· · · · I'm hearing argument.


17· ·MR. MARK NUNALLY: I think I only have argument left,


18· · · · Your Honor.


19· ·THE COURT: Okay.· All right.· Well, we're going to


20· · · · have a chance to do that.· That's what we're


21· · · · going to do.· All right.· Madam Court Reporter,


22· · · · when can you get the transcript done?


23· ·THE COURT REPORTER: 30 days.


24· ·THE COURT: All right.· So 30 days from now would be?


25· ·MR. BURGESS: Your Honor, I did just have a couple of
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·1· · · · · · ·pieces of cross.


·2· · · · THE COURT: Okay.


·3· · · · MR. BURGESS: Just for my own edification.


·4· · · · THE COURT: All right.· Okay.· Sorry.


·5· · · · MR. BURGESS: On something Mr. Nunally said.


·6· · · · THE COURT: You've got a right to cross.


·7· · · · MR. BURGESS: If that pleases the court.


·8· · · · THE COURT: That's right.· You can.· Sorry.· Yep.


·9· · · · · · ·Okay.


10· · · · · · · · · · · · CROSS EXAMINATION


11· ·BY MR. BURGESS:


12· ·Q.· ·Mr. Nunally?


13· ·A.· ·Yes.


14· ·Q.· ·You just related to the note and mortgage itself.· And


15· · · · I'm thinking -- did I understand you correctly, you're


16· · · · not disputing that your parents entered into the


17· · · · subject note and mortgage?


18· ·A.· ·At this point, I've seen a signature on -- on


19· · · · documents that hadn't been proven to have the effect


20· · · · that --


21· ·Q.· ·Do you acknowledge that your parents made payments on


22· · · · a mortgage?


23· ·A.· ·I don't know.


24· ·Q.· ·You don't know?


25· ·A.· ·I don't know.


Mark Anthony Nunally - Cross Examination by Mr. Burgess
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·1· ·Q.· ·So you're not familiar with -- you weren't with them


·2· · · · the day they took this loan out?


·3· ·A.· ·I was not with them.


·4· ·Q.· ·Would that be correct?


·5· ·A.· ·That's correct.


·6· ·Q.· ·And you weren't a party to the mortgage itself or


·7· · · · anything of that nature?


·8· ·A.· ·I was not.· No, sir.


·9· ·Q.· ·Okay.· Fast forwarding along.· A couple things that


10· · · · you mentioned.· When you said one of the dates was a


11· · · · Saturday, can you tell me the exact date that you're


12· · · · referencing?


13· ·A.· ·February 28, 2004.


14· ·Q.· ·So you're saying February 28, 2004 is a Saturday?


15· ·A.· ·Yes.· To my knowledge.


16· ·Q.· ·Okay.· Now which document are you alleging was


17· · · · recorded February 28, 2004?


18· ·A.· ·The first assignment from Bank of New York Mellon as


19· · · · well as the last --


20· ·Q.· ·You're saying the first assignment was recorded?


21· · · · Let's take a look at that right quick.· I want to take


22· · · · a look at two documents if you don't mind related to


23· · · · that.


24· ·A.· ·Sure.


25· ·Q.· ·Now we know that in -- do you dispute that the
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·1· · · · plaintiff is alleging that this loan was taken out in


·2· · · · 2004?


·3· ·A.· ·No.


·4· ·Q.· ·Okay.


·5· ·A.· ·I'm not disputing that.


·6· ·Q.· ·I'm handing you Plaintiff's Exhibit Number 5.· And


·7· · · · that's in evidence as a copy of the mortgage.


·8· ·A.· ·Correct.


·9· ·Q.· ·And I want to hand you the original.· Just a quick


10· · · · question.· Do you -- would you recognize your parents'


11· · · · signatures?


12· ·A.· ·I would.


13· ·Q.· ·And directing your attention to page nine of that, you


14· · · · haven't disputed that that appears to be your parents'


15· · · · signatures?


16· ·A.· ·No.· No, that is their signatures.


17· ·Q.· ·Okay.· So let's flip back to the first page there,


18· · · · while we're talking about dates.· You're saying that


19· · · · there was a document recorded February 28th.· Let's


20· · · · look at the first page of that mortgage.· Isn't it a


21· · · · fact that the mortgage was recorded February 20, 2004?


22· · · · I understand that looks like an eight, potentially.


23· ·A.· ·Yes.· This -- this was recorded on February 20, 2004.


24· · · · And I think that's why you had the assignment redone,


25· · · · if I'm not mistaken.
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·1· ·Q.· ·So February 20, 2004, are you asserting that that is a


·2· · · · Saturday?


·3· ·A.· ·No.


·4· ·Q.· ·Okay.· February 20th would have been backing up eight


·5· · · · days, that would have been, what, a Thursday?


·6· · · · Assuming -- we're assuming that's a day of the week.


·7· ·A.· ·If I had a calendar, I could tell you.· Yes.


·8· ·Q.· ·You don't have any reason to doubt that that would


·9· · · · have been a date that the Register of Deeds Office


10· · · · would have been open?


11· ·A.· ·If it was a week day, then yes, they would have been


12· · · · open.


13· ·Q.· ·Do you have any reason to doubt the -- that that is


14· · · · the Register of Deeds stamp?


15· ·A.· ·No.· Not this stamp.· No, sir.


16· ·Q.· ·And so just for my clarification, the date you were


17· · · · talking about was January -- or February 28, 2004 was


18· · · · the Saturday?


19· ·A.· ·Yes.


20· ·Q.· ·And what document are you saying was recorded on


21· · · · February 28, 2004?


22· ·A.· ·I'm not sure if there was a document, but it's just


23· · · · stated on the assignment.


24· · · · MR. BURGESS: I beg the court's indulgence for just one


25· · · · · · ·second, Your Honor.· I wanted to look at
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·1· · · · · · ·something.


·2· ·Q.· ·So you're just referencing potentially a defect in a


·3· · · · reference on an assignment on a mortgage?


·4· ·A.· ·On both assignments.· Yes, sir.


·5· ·Q.· ·And that would be 8 and 9.· And that would just be as


·6· · · · to the date that the mortgage was recorded?


·7· ·A.· ·The dates that the assignments were not recorded.


·8· ·Q.· ·Just for my own edification, you're saying one of the


·9· · · · assignments was recorded on a Saturday?


10· ·A.· ·From what I understand.


11· · · · THE COURT: If I can just -- I'm listening to both of


12· · · · · · ·y'all.· And I'm just going to point this out as


13· · · · · · ·I'm reading it.· Plaintiff's 9 and Number 10, the


14· · · · · · ·last full paragraph, there's an assignment and a


15· · · · · · ·corrected one.· The assignment says -- the first


16· · · · · · ·one, Plaintiff's Number 9, said mortgage, dated


17· · · · · · ·January 30, 2004 by Carl Nunally, Frankie


18· · · · · · ·Nunally, blah, blah, blah, blah, blah, recorded


19· · · · · · ·2/28/2004 and registered deed in deed book 9841,


20· · · · · · ·page four.· That's what this says.· The


21· · · · · · ·corrective assignment says same thing.· Mortgage


22· · · · · · ·dated January 30, and it references that.· And


23· · · · · · ·recorded February 28, 2004, in book 9041 at page


24· · · · · · ·four.· And I believe the testimony from the


25· · · · · · ·witness was is that the eight was incorrect, and
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·1· · · · it was supposed to be a zero.


·2· ·MR. MARK NUNALLY: Correct.


·3· ·THE COURT: And the book and page.


·4· ·MR. MARK NUNALLY: Correct.


·5· ·THE COURT: So it was an error in the book and page,


·6· · · · and is what -- and how what I hear you saying is


·7· · · · it -- the mortgage couldn't have been recorded on


·8· · · · February 28, 2004 because that was a Saturday?


·9· ·MR. MARK NUNALLY: Yes, Your Honor.


10· ·THE COURT: Okay.· And the fact that they put 2/28 and


11· · · · they eventually get the right record page, it's


12· · · · your argument that that invalidates the mortgage?


13· ·MR. MARK NUNALLY: Yes.· Because it -- it still states


14· · · · the same date.


15· ·THE COURT: Okay.· But it references the book it was


16· · · · recorded.


17· ·MR. MARK NUNALLY: Yes.· Yes, Your Honor.


18· ·THE COURT: So there's a recorded mortgage, but you're


19· · · · saying if they said the date it's recorded, it's


20· · · · your argument that it invalidates it?


21· ·MR. MARK NUNALLY: Yes, Your Honor.


22· ·THE COURT: Okay.· All right.· I just want to make sure


23· · · · I understand what the argument was.· And I think


24· · · · that's what the dates were.


25· ·MR. BURGESS: Your Honor, and I think I clarified with
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·1· · · · · · ·the witness how that came about.


·2· ·Q.· ·When you're looking at the zero, you're aware of how


·3· · · · different the systems my write a zero.· Some would


·4· · · · have a zero without a line striking through it.· Some


·5· · · · would have a zero with a line striking through it.


·6· ·A.· ·Uh-huh.


·7· ·Q.· ·Using just the Arabic numerals related to writing the


·8· · · · number zero.· Right?· You understand that.· Right?


·9· ·A.· ·I'm a former math teacher, so they've got to get it


10· · · · right for me if it's a number.


11· ·Q.· ·Correct.· I'm not saying right or wrong.· But you


12· · · · understand that some people write a zero without a


13· · · · line through it and some, in the accepted practices,


14· · · · would be a zero with a line through it.· Would that be


15· · · · correct?


16· ·A.· ·I mostly see zero with no line.


17· ·Q.· ·I just directing your attention to the stamped copy.


18· · · · Do you see the number -- or the date that that


19· · · · document was recorded on the mortgage, Plaintiff's


20· · · · Exhibit Number 5?


21· ·A.· ·Indeed.· 2/20/2004.


22· ·Q.· ·Does that zero have a strike through it, a line


23· · · · through it?


24· ·A.· ·It has a line through it.


25· ·Q.· ·Thank you.· That's all the questions I have about that
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·1· · · · exhibit.· I do have another question about whether or


·2· · · · not you were familiar with this note and mortgage.


·3· · · · Your mother and father passed away.· Am I correct


·4· · · · about that?


·5· ·A.· ·You're correct about that.


·6· ·Q.· ·And just so that we're clear, Ms. Plasse testified


·7· · · · about the dates.· Frankie Nunally passed away January


·8· · · · 14, 2019.· Is that correct?


·9· ·A.· ·That's correct.


10· ·Q.· ·When she passed away, the property went to your


11· · · · father.· Your father would have maintained any


12· · · · payments on the property or anything like that.· Would


13· · · · that be correct?


14· ·A.· ·As far as we would presume.


15· ·Q.· ·That he would have kept up the loan and everything


16· · · · like that.· And subsequently, he passed away in


17· · · · September of 2021, would that be correct, September 4,


18· · · · 2021?


19· ·A.· ·Yes.· If there was a loan to keep up and he kept it up


20· · · · until that point.


21· ·Q.· ·Well, until he passed away.


22· ·A.· ·Correct.


23· ·Q.· ·Is that correct?· And you heard Ms. Plasse testify


24· · · · that his estate was opened in 2022 in Case Number


25· · · · 2022-ES-32-01253?
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·1· ·A.· ·I'm not exactly sure of the number, but yes.· The


·2· · · · estate was opened.


·3· ·Q.· ·And were you listed as the personal representative for


·4· · · · Mr. Nunally's estate, for your father's estate?


·5· ·A.· ·I was not.· No, sir.


·6· ·Q.· ·You were not.· Who was -- who was designated as the


·7· · · · personal representative?


·8· ·A.· ·That would be my brother, Timothy Nunally.


·9· ·Q.· ·And is this Timothy Nunally present in the courtroom?


10· ·A.· ·Yes.


11· ·Q.· ·And did you assist Timothy with the administration of


12· · · · your father's estate?


13· ·A.· ·Well, he's the trustee.· I'm the beneficiary.· And we


14· · · · just work together in that capacity.


15· ·Q.· ·I'm talking about as personal representative?


16· ·A.· ·No.· He's the personal representative, but I'm the


17· · · · beneficiary.


18· ·Q.· ·Were you -- does a -- are you aware of whether or not


19· · · · a probate estate has a beneficiary -- are you -- I


20· · · · guess what I'm trying to ask is just to clarify, are


21· · · · you stating you are an heir of Mr. and Ms. Nunally or


22· · · · something of that nature related to a probate estate?


23· ·A.· ·I am a beneficiary of the trust.


24· ·Q.· ·Let me ask you about that.· Did your father create a


25· · · · trust during life?
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·1· ·A.· ·He did.


·2· ·Q.· ·And he wanted the subject property to go into after he


·3· · · · passed?


·4· ·A.· ·He did.


·5· ·Q.· ·And was that in a will?


·6· ·A.· ·It was in a will and in the trust, but it was never


·7· · · · funded into the trust.


·8· ·Q.· ·When you say funded in the trust, what do you mean by


·9· · · · that?


10· ·A.· ·The property was -- has not been funded into the


11· · · · trust.


12· ·Q.· ·When you say funded, you mean there's not been a deed


13· · · · into the trust?


14· ·A.· ·Correct.


15· ·Q.· ·And you understand that both yourself and your brother


16· · · · have been named in this lawsuit?


17· ·A.· ·Correct.


18· ·Q.· ·And you understand and you heard Ms. Plasse testify to


19· · · · the fact that mortgage payments were made for


20· · · · approximately 20 months following your father's death?


21· ·A.· ·20 months?


22· ·Q.· ·Yes.


23· ·A.· ·I am not aware of that.


24· ·Q.· ·You're not aware of that?


25· ·A.· ·No.
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·1· ·Q.· ·But you didn't act as the personal representative?


·2· ·A.· ·I did not.


·3· ·Q.· ·Did you make any payments on this loan following that?


·4· ·A.· ·I did not.


·5· ·Q.· ·Do you -- would you dispute that the probate estate


·6· · · · made payments on the loan?


·7· ·A.· ·I have no idea of any payments that the estate made on


·8· · · · that loan.


·9· ·Q.· ·So you don't have any knowledge related to payments?


10· ·A.· ·I do not.


11· ·Q.· ·Do you have anything today to dispute that the trust


12· · · · or that the probate estate of your father made


13· · · · payments up until 2023?


14· ·A.· ·I do not have any information to dispute that.


15· ·Q.· ·You don't have any reason to dispute it?


16· ·A.· ·Not that I know of at this time.


17· ·Q.· ·And if the plaintiff is saying that the payments were


18· · · · kept current until May 1st of 2023, do you have


19· · · · anything to show the payments were made after May 1,


20· · · · 2023?


21· ·A.· ·I have nothing to show that they were made after or


22· · · · before.


23· ·Q.· ·And you acknowledged that if your father passed away


24· · · · in 2021 and payments continued to be made, they were


25· · · · coming from someone on his behalf?
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·1· ·A.· ·If they were being made, I'm not exactly sure who else


·2· · · · it would have been.· But that sounds about right.


·3· ·Q.· ·Well, just naturally it would be the personal


·4· · · · representative of the estate.· Wouldn't it?


·5· ·A.· ·Not that I know of, because he's sitting right there.


·6· · · · And as far as I know, he never told me about it.· And


·7· · · · we're pretty close.


·8· · · · MR. BURGESS: Your Honor, I believe Mr. Timothy Nunally


·9· · · · · · ·may need to testify related to that.


10· · · · THE COURT: All right.· I think you can call him as a


11· · · · · · ·reply witness.


12· · · · MR. BURGESS: At this point, that's all the questions I


13· · · · · · ·have for Mark Nunally.


14· · · · THE COURT: All right.


15· · · · MR. BURGESS: I would like to call Timothy Nunally.


16· · · · THE COURT: Okay.


17· · · · MR. BURGESS: As a rebuttal witness.


18· · · · THE COURT: All right.


19· · · · MR. MARK NUNALLY: Did you need this back or --


20· · · · MR. BURGESS: Thank you.


21· · · · MR. MARK NUNALLY: Okay.


22· · · · THE COURT: All right.· Mr. Nunally, if you'll come up


23· · · · · · ·and be sworn.


24· ·WHEREUPON:


25· · · · · · · · · TIMOTHY NUNALLY, being duly sworn and
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·1· · · · · · ·cautioned to speak the truth, the whole truth and


·2· · · · · · ·nothing but the truth, testifies as follows:


·3· · · · · · · · · · · ·DIRECT EXAMINATION


·4· ·BY MR. BURGESS:


·5· ·Q.· ·Good afternoon, Mr. Nunally.· Can you please state


·6· · · · your full name for the record?


·7· ·A.· ·Yes.· Timothy Nunally.


·8· ·Q.· ·And you understand you're part of the reason why


·9· · · · you're a defendant in this action, is you've been


10· · · · named the personal representative of the estate of


11· · · · your father.· Would that be correct?


12· ·A.· ·Yes.


13· ·Q.· ·And were you in fact named as the personal


14· · · · representative of your father?


15· ·A.· ·I was.


16· ·Q.· ·And am I correct that he did pass away September 4,


17· · · · 2021?


18· ·A.· ·Yes.


19· ·Q.· ·And as a part of being named as the personal


20· · · · representative, did you make payments regarding the


21· · · · subject mortgage?


22· ·A.· ·I tried to make some payments, yes.


23· ·Q.· ·You did?· Do you have any reason to dispute that those


24· · · · payments were kept current up until May of 2023, May


25· · · · 1, 2023?


Timothy Allen Nunally - Direct Examination by Mr. Burgess
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·1· ·A.· ·Non verbal response.


·2· ·Q.· ·Do you know of any payments that were made after that?


·3· · · · THE COURT: Hold on.· Hold on a minute.· Madam Court


·4· · · · · · ·Reporter is -- If you'll respond verbally --


·5· · · · MR. TIMOTHY NUNALLY: Oh, sorry.


·6· · · · THE COURT:· -- she's waiving that you're doing it non-


·7· · · · · · ·verbally.


·8· · · · MR. TIMOTHY NUNALLY: Okay.


·9· · · · THE COURT: She's indicating please respond verbally.


10· · · · MR. TIMOTHY NUNALLY: Gotcha.


11· · · · THE COURT REPORTER: Speak up a little bit too.


12· · · · MR. TIMOTHY NUNALLY: Okay.· No problem.


13· · · · THE COURT: All right.· Will you do -- will you do that


14· · · · · · ·-- that last two questions again?


15· · · · MR. BURGESS: I'm happy to ask those last few.


16· · · · THE COURT: All right.· All right.


17· ·Q.· ·Going back to your last question.· Would you have any


18· · · · reason to dispute the plaintiff's testimony that the


19· · · · payments were current up through about May 2023?


20· ·A.· ·No.


21· ·Q.· ·So after your father died and you were appointed as


22· · · · personal representative of his estate, you did make


23· · · · payments related to the mortgage on the property?


24· ·A.· ·Some payments.


25· ·Q.· ·And for approximately 20 months after he died.· Would
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·1· · · · that be accurate?


·2· ·A.· ·I would say so.· I think so.


·3· ·Q.· ·And do you have any reason to dispute the plaintiff's


·4· · · · testimony the payments were current until May 1st of


·5· · · · 2023?


·6· ·A.· ·No.· No.


·7· ·Q.· ·So if you were making payments, you were making those


·8· · · · payments through PHH.· Would that be correct?


·9· ·A.· ·Yes.


10· · · · MR. BURGESS: Your Honor, I believe that's all the


11· · · · · · ·questions I have for this witness.


12· · · · THE COURT: All right.· Thank you.· Hold on a minute.


13· · · · · · ·Do you wish to ask your brother questions?


14· · · · MR. MARK NUNALLY: Thank you, Your Honor.


15· · · · THE COURT: All right.


16· · · · · · · · · · · · CROSS EXAMINATION


17· ·BY MR. MARK NUNALLY:


18· ·Q.· ·What payments did you make?· On the real property


19· · · · known as 1759, and when did you make them?


20· ·A.· ·It was a mortgage payment.


21· ·Q.· ·Mortgage payment?


22· ·A.· ·Yeah.


23· ·Q.· ·Mortgage payment.· And you made that mortgage payment


24· · · · to whom?


25· ·A.· ·PPH.


Timothy Allen Nunally - Cross Examination by Mr. Mark Nunally
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·1· ·Q.· ·For how much?


·2· ·A.· ·I think it was 6 -- 6 something.


·3· ·Q.· ·6 something?


·4· ·A.· ·Yeah.


·5· ·Q.· ·Okay.· And how many times did you make that payment?


·6· ·A.· ·Maybe about eight.


·7· ·Q.· ·About eight?


·8· ·A.· ·Something -- yeah, about eight times, 10 maybe.


·9· ·Q.· ·Did you ever send a letter to ask about the standing


10· · · · of what you were making payments on?


11· ·A.· ·Yes.


12· ·Q.· ·Did you get a response?


13· ·A.· ·No.


14· · · · MR. BURGESS: Your Honor, objection.· That was not the


15· · · · · · ·subject of direct examination.


16· · · · THE COURT: All right.


17· · · · MR. MARK NUNALLY: Well, Your Honor, I was asking in


18· · · · · · ·regards, because that was dealing with the


19· · · · · · ·payment.


20· · · · THE COURT: Right.· I understand.· I'm going to allow


21· · · · · · ·that, because you did ask him about payments, so.


22· · · · · · ·All right.


23· ·Q.· ·Once that was done and you sent for word of standing,


24· · · · did you make payments after that point?


25· ·A.· ·No.
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·1· ·Q.· ·Why not?


·2· ·A.· ·I didn't get a reply.


·3· ·Q.· ·And -- didn't get a reply.· So because you didn't get


·4· · · · a reply, why didn't you pay?


·5· ·A.· ·I didn't understand what it was that I was -- I was


·6· · · · paying, making payments to at that time.


·7· ·Q.· ·So you weren't shown any contractual obligation or any


·8· · · · of the above that you as the personal representative,


·9· · · · Carl Alvin Nunally, Sr., had to make payments to the


10· · · · plaintiff?


11· ·A.· ·Yes.


12· ·Q.· ·Is that correct?


13· ·A.· ·Yes.


14· ·Q.· ·Now if you would have gotten the reply about standing,


15· · · · and that reply about standing proved to you what you


16· · · · needed to know, then at that moment in time, would you


17· · · · have continued to make payments?


18· ·A.· ·Yes.


19· · · · MR. BURGESS: Again, Your Honor, this isn't the subject


20· · · · · · ·of the examination.


21· · · · THE COURT: It is getting a little bit -- All right.


22· · · · MR. MARK NUNALLY: That's all that I have.· Thank you.


23· · · · THE COURT: Okay.· All right.· Thank you.


24· · · · MR. BURGESS: Your Honor, I did have a follow up,


25· · · · · · ·because he asked about the payments.
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·1· · · · · · · · · · · REDIRECT EXAMINATION


·2· ·BY MR. BURGESS:


·3· ·Q.· ·Mr. Nunally, is your address 4499 Persian Street or


·4· · · · Persian Court in Snellville, Georgia --


·5· ·A.· ·Yes.


·6· ·Q.· ·-- 30039?


·7· ·A.· ·Yes.


·8· ·Q.· ·And that's where correspondence would have been sent


·9· · · · from?


10· ·A.· ·Yes.


11· ·Q.· ·And did you notify PHH of your address?


12· ·A.· ·No, I -- yes.· I did.


13· ·Q.· ·And that's the address that they would have sent


14· · · · notice of default to?


15· ·A.· ·Yes.


16· ·Q.· ·And you received mail at that address?


17· ·A.· ·Yes.


18· ·Q.· ·Again, just for my own clarification.· Your father


19· · · · passed away in '21.· And Plaintiff is saying that


20· · · · payments ceased in May of '23.· That would have been a


21· · · · lot more than six payments, wouldn't it?


22· ·A.· ·More than six?· Yes.


23· ·Q.· ·And that's approximately 20 months.· Wouldn't that be


24· · · · accurate?· From September of '21 through May of '23?


25· ·A.· ·No.


Timothy Allen Nunally - Redirect Examination by Mr. Burgess
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·1· ·Q.· ·How many months would that be?


·2· ·A.· ·I'm not sure.· But I know I didn't make that many


·3· · · · payments.


·4· ·Q.· ·If the plaintiff's payment history is showing that in


·5· · · · fact the loan was made payments all the way up through


·6· · · · May of 2025, do you have any documentation to dispute


·7· · · · that?


·8· ·A.· ·Not on me, I don't.


·9· · · · MR. BURGESS: Thank you.· No further questions, your


10· · · · · · ·Honor.


11· · · · THE COURT: Okay.· All right.


12· · · · · · · · · · · ·RECROSS EXAMINATION


13· ·BY MR. MARK NUNALLY:


14· ·Q.· ·You said that you made about -- how many payments?


15· ·A.· ·About eight to 10, maybe.


16· ·Q.· ·About eight to 10?


17· ·A.· ·Around that.


18· ·Q.· ·Is it something that did with, I don't know, amount of


19· · · · money that you were able to pay or was it strictly


20· · · · standing or --


21· · · · MR. BURGESS: Your Honor --


22· ·Q.· ·-- what was it that made it hard --


23· · · · MR. BURGESS:· -- I object.· I think this goes beyond


24· · · · · · ·what re-direct went into.


25· · · · THE COURT: All right.· What I think he talked about


Timothy Allen Nunally - Recross Examination by Mr. Mark Nunally
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·1· · · · · · ·was the number of payments.


·2· · · · MR. MARK NUNALLY: Yes, Your Honor.


·3· · · · THE COURT: That's it.· And I -- and you're opening it


·4· · · · · · ·up if you're talking about motive for it.· So I


·5· · · · · · ·think you've got to limit it to number of


·6· · · · · · ·payments, because I think that was the question.


·7· · · · · · ·Because he said -- they said 20 to 30 payments.


·8· · · · · · ·Is that what it was?· Something?


·9· · · · MR. MARK NUNALLY: Okay.


10· · · · MR. BURGESS: Yes, Your Honor, September of 2021 to May


11· · · · · · ·of '23.


12· · · · THE COURT: Right.· So however many monthly payments


13· · · · · · ·that was.· And then he testified originally


14· · · · · · ·somewhere between six and 10 or something like


15· · · · · · ·that.


16· · · · MR. MARK NUNALLY: Okay.


17· · · · THE COURT: So I think we're limited on how many


18· · · · · · ·payments.


19· · · · MR. MARK NUNALLY: Okay.· All right.


20· ·Q.· ·20 payments?· Does that sound like something you could


21· · · · have made?


22· ·A.· ·No.


23· ·Q.· ·Why not?


24· ·A.· ·At the time, I started a -- I couldn't pay it.· So


25· · · · they had -- PPH had a program where -- it was COVID
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·1· · · · then.· So if you couldn't make the payment, from my


·2· · · · understanding, they just put it toward the back end.


·3· · · · They got a name for it.· I forget what it was called.


·4· ·Q.· ·A deferment by chance, or?


·5· ·A.· ·It's something like a deferment.


·6· ·Q.· ·Okay.· So you got payments deferred?


·7· ·A.· ·Yes.


·8· ·Q.· ·Oh, okay.· Do you know how many?


·9· ·A.· ·I don't know how many.


10· ·Q.· ·You don't know how many?


11· ·A.· ·No.


12· ·Q.· ·Okay.· So do you know how many was paid, but not how


13· · · · many was deferred?


14· ·A.· ·Correct.


15· ·Q.· ·Okay.· Okay.· All right.· But 20 payments were not


16· · · · made by you?


17· ·A.· ·No.


18· ·Q.· ·And you're certain of that?


19· ·A.· ·Yes.


20· ·Q.· ·Any reason that you have to not tell the court the


21· · · · truth about that today?


22· · · · MR. BURGESS: Your Honor, I object.· That's --


23· ·A.· ·No.


24· · · · THE COURT: That's a vouching thing.· Okay.· All right.


25· · · · · · ·You can step down.· All right.· 30 days is what?
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·1· ·MR. GABLE (BAILIFF): March 10th.


·2· ·THE COURT: Okay.· All right.· What I'm going to do is


·3· · · · I'm going to file an order, a one-page order,


·4· · · · that says you tried this case February 10th,


·5· · · · discussions with Madam Court Reporter.· She's


·6· · · · going to provide y'all notice that y'all can get


·7· · · · a transcript by March 10th.· All right?· And this


·8· · · · would be e-filed, so you can look at it online


·9· · · · and get it.· Then you have to request a copy from


10· · · · her.· Remember, you've got to pay for it, both


11· · · · sides have to pay for the transcript.· And she


12· · · · can tell you about all the different ways she can


13· · · · send it.· All right.· Then I normally give four


14· · · · weeks or so for y'all to do a swap orders.· Show


15· · · · them what you're going to argue, and then you've


16· · · · got 10 days to look at that order and send it


17· · · · back to me, your final version.· All right?· Now


18· · · · this is -- I want to talk with you now about what


19· · · · -- what we're talking about.· Now, we have a lot


20· · · · of -- a lot of facts that are not in dispute.


21· · · · When stuff was filed, books and pages are, right,


22· · · · that's not dispute.· You can dispute what they


23· · · · mean, but not -- it was file don this date or it


24· · · · was filed in this book and page.· All right?· So


25· · · · that's not what I'm talking about on the question
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·1· · · · I'm going to ask you.· Is there -- is there any


·2· · · · disputed fact that you want me to decide?


·3· ·MR. BURGESS: Well, Your Honor, I think procedurally


·4· · · · speaking, there's been orders entered in this


·5· · · · case that may decide some of the dispute.


·6· ·THE COURT: Right.


·7· ·MR. BURGESS: Previously.· Specifically the defendants


·8· · · · being in default regarding the admissions in the


·9· · · · plaintiff's facts pled in the plaintiff's


10· · · · complaint.· Also related to the arguments


11· · · · regarding New York law pulling in servicing


12· · · · agreement, things of that nature, that were


13· · · · decided that were subject matter of prior motions


14· · · · that the defendants had made.· Specifically I


15· · · · believe the motion to dismiss and the motion for


16· · · · sanctions.· So I think based on those orders, I


17· · · · think it's extremely narrow the scope of what


18· · · · would be in dispute.· At this point, from the


19· · · · plaintiff's standpoint, the dispute would be the


20· · · · amount measured of the plaintiff's damages, and


21· · · · the plaintiff proving it's right to the


22· · · · entitlement to foreclosure through Ms. Plasse's


23· · · · testimony.· And Plaintiff's proving it's right to


24· · · · recover declaratory judgement action through Mr.


25· · · · Boger's testimony about the acknowledgment
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·1· · · · portion of the subject mortgage.· Those, I


·2· · · · believe, would be facts in dispute, as far as to


·3· · · · what they mean.· ·But as far as the documents


·4· · · · themselves and the admissions, I believe they


·5· · · · deemed admitted the plaintiff's assertion in


·6· · · · their complaint that they're entitled to those --


·7· · · · to the relief.


·8· ·MR. MARK NUNALLY: No.· Objection, Your Honor.· We are


·9· · · · not -- that's not what we were looking to assert


10· · · · at all.


11· ·THE COURT: All right.· Well, y'all both have a seat


12· · · · and let me explain what -- what I'm asking and


13· · · · what I have to do.· I have to go by what our laws


14· · · · of rules and procedures say.· I have to.


15· ·MR. MARK NUNALLY: Yes, sir.


16· ·THE COURT: It's not my laws I'm making up.· It's just


17· · · · what the laws are.


18· ·MR. MARK NUNALLY: Yes, sir.


19· ·THE COURT: What he just argued was is under South


20· · · · Carolina Laws of Procedure, if you file a


21· · · · complaint, and you serve it on somebody, and they


22· · · · don't answer within 30 days and they're in


23· · · · default, they're deemed to have admitted it.


24· · · · Which means if they say the note was signed on


25· · · · this day, the mortgage was recorded on this day,
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·1· · · · and you're in default, you can't be in default


·2· · · · and then show up at trial and argue that you --


·3· · · · that that didn't happen.· Because you're in


·4· · · · default.· It's like -- I guess it would be sort


·5· · · · of like saying a basketball game is 60 minutes.


·6· · · · We didn't score enough points.· We want to come


·7· · · · back 15 more minutes.· Because the other guys get


·8· · · · to say, no, it's only 60 minutes.· We played the


·9· · · · game.· So that's his argument.· His argument is


10· · · · also that -- that the motion to dismiss somehow


11· · · · decides facts.· And I don't know -- I don't know


12· · · · about that, because that's a legal issue.· I mean


13· · · · -- I mean, you don't -- you're going to have to


14· · · · make your legal argument, both of you, about what


15· · · · the motion -- the denial or the -- y'all filed a


16· · · · motion -- Defendant's filed a motion to dismiss.


17· · · · Right?


18· ·MR. BURGESS: A number of motions.


19· ·THE COURT: Right.· A number of motions.


20· ·MR. BURGESS: A motion to dismiss and for sanctions --


21· ·THE COURT: Right.


22· ·MR. BURGESS: -- specifically related to pulling the


23· · · · servicing agreement.


24· ·THE COURT: That's right.


25· ·MR. BURGESS: We had a prolonged hearing that went into
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·1· · · · the arguments related to New York Trust law.


·2· ·THE COURT: Right.


·3· ·MR. BURGESS: And an order was entered and related to


·4· · · · that.


·5· ·THE COURT: Right.


·6· ·MR. BURGESS: That I believed disposed of that issue as


·7· · · · an issue.


·8· ·THE COURT: Right.· So what he's arguing is is when you


·9· · · · filed a motion and I made a finding that, say,


10· · · · example, New York law didn't control, you can't


11· · · · say, okay, I'm going to argue it at trial when


12· · · · you've already ruled.· So he's arguing that


13· · · · you're bound by the earlier motion rule.· And if


14· · · · y'all want to argue for some reason I'm not, then


15· · · · you've got to show me some law that says I'm not


16· · · · bound what I've already found.· Is that a fair


17· · · · summation?


18· ·MR. BURGESS: Yes, Your Honor.


19· ·THE COURT: Okay.· All right.· Now on the motions, I'm


20· · · · going to also -- I'm going to note this, because


21· · · · I want this in both your proposed orders.  A


22· · · · series -- a series of motions have been filed by


23· · · · Defendants in the last two weeks.· And a year


24· · · · ago, we postponed the trial because motions got


25· · · · filed after the trial order date.· We heard
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·1· ·those.· I said at that time, you can't file any


·2· ·more motions.· Because we have a trial order.· We


·3· ·have an order that says do your discovery, file


·4· ·your stuff, you can't wait until right before the


·5· ·trial and then file more motions and say you've


·6· ·got to hear the motions before you do the trial


·7· ·like we did a year ago.· So I am not hearing any


·8· ·motions that got filed in the last week or two,


·9· ·because we've had the trial and our trial


10· ·scheduling order gave a deadline on that that was


11· ·last year.· So I'm not hearing any of those


12· ·motions.· All right?· So I'm not hearing any of


13· ·those motions, because they were supposed to have


14· ·been filed back then.· We would have had the


15· ·trial back then a year ago.· But -- and we're not


16· ·doing that again.· We're not putting it off


17· ·again, we're not arguing those.· Now as I see,


18· ·because -- and again, there aren't -- there


19· ·aren't a lot of disputed facts in this case.· You


20· ·know, and in a wreck case, was the light green or


21· ·was it red.· Did the guy break his leg or did he


22· ·not.· How much were his doctor bills.· Was it 400


23· ·or was it 2000.· It's stuff like that.· In this


24· ·case, there's not a lot of disputed facts like


25· ·that, because we've got documents, we've got
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·1· · · · recorded dates, we've got things like that.· What


·2· · · · I'm hearing from the -- what I'm hearing from the


·3· · · · plaintiff is the sort of standard foreclosure


·4· · · · case.· We had a note, we had a mortgage, we were


·5· · · · the plaintiff, we had all these endorsements, we


·6· · · · had the stuff in blank, and I got the original.


·7· · · · I've got the original note.· I've got a right to


·8· · · · do this, I'm foreclosing.· Here's my debt to all


·9· · · · the business record testimony.· They came in and


10· · · · put up a case that says, just basic straight


11· · · · vanilla foreclosure.· That's it.· What y'all are


12· · · · arguing is something different.· You're arguing,


13· · · · as I understand it, two basic things.· You're


14· · · · arguing, one, that the -- they don't have


15· · · · standing.


16· ·MR. MARK NUNALLY: Correct, Your Honor.


17· ·THE COURT: They don't have standing.· I don't know


18· · · · that you're arguing there's not a mortgage.


19· · · · Because a standing argument is is not there's not


20· · · · a mortgage, it's you don't have the right to


21· · · · enforce that mortgage.


22· ·MR. MARK NUNALLY: Correct.


23· ·THE COURT: So that's two different things.


24· ·MR. MARK NUNALLY: Yes, Your Honor.


25· ·THE COURT: So I don't think y'all are arguing, because
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·1· · · · when we came back, like -- when we talked about


·2· · · · seeing the original mortgage and all that and


·3· · · · getting an expert and all that stuff, that hasn't


·4· · · · been disputed.· Right?· So dad and mom did the


·5· · · · mortgage.· What y'all are arguing is is standing.


·6· · · · Right?


·7· ·MR. MARK NUNALLY: Yes, Your Honor.


·8· ·THE COURT: Who has the right to enforce it.


·9· ·MR. MARK NUNALLY: Yes, Your Honor.


10· ·THE COURT: Because what your brother testified to was,


11· · · · was that dad died, quit making it.· And then I'm


12· · · · the PR.· And then I made some series of payments.


13· · · · And then I may have gotten some money from all


14· · · · the COVID pandemic money that either paid money


15· · · · to the bank on my behalf or deferred it.· And I'm


16· · · · not sure, but what they came and said was the


17· · · · payment got made, the payment got paid, the


18· · · · payment got made beyond what the PR said he paid.


19· · · · That might have been that COVID money that did


20· · · · that.· And that you're both right.· 30 payments


21· · · · were made, but you only made 10 of them, because


22· · · · the COVID money made the rest of them.· That's


23· · · · not disputing there's a mortgage.· What I hear


24· · · · y'all arguing is is y'all haven't proven you have


25· · · · standing.· Is that accurate?
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·1· ·MR. MARK NUNALLY: Yes, Your Honor.


·2· ·THE COURT: Okay.· Now the second thing you're arguing


·3· · · · as I think I understand legally, is that under


·4· · · · race notice statute, our deed of distribution


·5· · · · trumps the mortgage recording.


·6· ·MR. MARK NUNALLY: Trumped, I'm sorry, Your Honor,


·7· · · · trumps the assignment of mortgage.


·8· ·THE COURT: Okay.


·9· ·MR. MARK NUNALLY: Yes, Your Honor.


10· ·THE COURT: You realize though that the assignment


11· · · · again -- the assignment is standing, who owns it.


12· · · · The -- for race notice, is the question between


13· · · · who recorded what document first.· You're


14· · · · stopping to early.· You're saying we got recorded


15· · · · before an assignment.· That's not the one you're


16· · · · talking about.· The one you're talking about is


17· · · · the original mortgage.


18· ·MR. MARK NUNALLY: Correct.


19· ·THE COURT: So the original mortgage was way before


20· · · · your deed of distribution.· Because think about


21· · · · it.· If you could do that, it would be pretty


22· · · · good, because nobody would ever -- parents were


23· · · · mortgage their property to the hilt, right, and


24· · · · then do a deed of distribution and hope it got


25· · · · assigned.· You know, you could time it and say we
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·1· · · · beat you because our deed of distribution


·2· · · · happened between the assignments.· That's not the


·3· · · · one you're looking at.· The one you're looking at


·4· · · · as the date is the original mortgage.· And y'all


·5· · · · haven't denied there was a mortgage.· What you're


·6· · · · arguing about principally is standing, not


·7· · · · existence, but standing to enforce the mortgage.


·8· · · · Am I understanding this correctly?


·9· ·MR. MARK NUNALLY: Correct.


10· ·THE COURT: Okay.· So the two -- the two main legal


11· · · · arguments that I want to hear from y'all is the


12· · · · standing issue and this is -- and any issue that


13· · · · y'all want to make about race notice, about


14· · · · somehow that the court is looking at this wrong,


15· · · · and the date y'all should be looking at is the


16· · · · assignment not the original mortgage recordation.


17· · · · Now if there's some law in that, show it to me.


18· · · · But I'm pretty sure it's the mortgage.· Not the


19· · · · assignment that controls.


20· ·MR. BURGESS: And Your Honor, just to preserve the


21· · · · record, in summation regarding the race notice


22· · · · issue, actual knowledge I believe also trumps


23· · · · that.


24· ·THE COURT: Right.· So --


25· ·MR. BURGESS: Actual knowledge through payments on the
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·1· · · · mortgage.


·2· ·THE COURT: Right.· Well that's an argument for both of


·3· · · · you.· And again, that's why y'all were saying


·4· · · · something and I was saying something different.


·5· · · · It's called race notice.· What race notice means,


·6· · · · I beat you to the court house, and I know daddy


·7· · · · didn't give you a deed earlier than me.· So South


·8· · · · Carolina is called race notice.· It's not a pure


·9· · · · race state, meaning who records first.· It is a


10· · · · race notice state.· I believe that's correct if I


11· · · · remember, for property.


12· ·MR. BURGESS: Yes, Your Honor.


13· ·THE COURT: But check that for South Carolina.· Race


14· · · · notice versus a race state.· First to record


15· · · · versus first to record without notice that the


16· · · · other side has already got a deed.· And you


17· · · · locked him in a closet and drove to the court


18· · · · house first.· Because stuff like that used to


19· · · · happen.· Does that make sense?


20· ·MR. MARK NUNALLY: It does, Your Honor.· And -- so in


21· · · · that same conversation, in regards to deeds,


22· · · · would -- I'm presuming that, of course,


23· · · · acceptance is a part of that.


24· ·THE COURT: Acceptance of?


25· ·MR. MARK NUNALLY: Of the deed or is it -- is it just -
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·1· · · · - is it just is or --


·2· ·THE COURT: Well, I mean, who's accepting what deed?


·3· · · · I'm not sure what your --


·4· ·MR. MARK NUNALLY: Well, if you have a grantor that is


·5· · · · granting a deed to a grantee, it has to be


·6· · · · accepted?· Is that how it works or --


·7· ·THE COURT: Well, yeah.· You have to have acceptance in


·8· · · · it.· And there's questions about could you deed


·9· · · · something to your child and never give it to deed


10· · · · and record it is it valid.· But in this case,


11· · · · y'all's claim is based on a PR deed.· So that's a


12· · · · -- that's a legal acceptance, because you don't


13· · · · have anybody to give it to you, because they're


14· · · · dead.· Right?· So the law presumes the PR stands


15· · · · in the place of the father who was your -- he was


16· · · · -- your mom -- mama died first.· Right?


17· ·MR. MARK NUNALLY: Yes, Your Honor.


18· ·THE COURT: So the one that would come out of dad, he


19· · · · didn't have to give you a deed.· He died, the PR


20· · · · stands in the place of dad to give you the deed.


21· ·MR. MARK NUNALLY: Yes, Your Honor.


22· ·THE COURT: All right.· Did that answer the question?


23· ·MR. MARK NUNALLY: It did.


24· ·THE COURT: All right.


25· ·MR. MARK NUNALLY: It did.
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·1· ·THE COURT: Okay.


·2· ·MR. MARK NUNALLY: It did.· And that's the -- okay.


·3· · · · Thank you, Your Honor.


·4· ·THE COURT: Okay.· All right.· So Mr. Burgess, so what


·5· · · · Mr. Burgess is arguing is that a lot of this


·6· · · · stuff, we don't have to talk about, because


·7· · · · they're in default, we file an affidavit of


·8· · · · default, and we got the motions, which meant they


·9· · · · admitted the note and the mortgage.· All this


10· · · · other stuff.· So the only issue we have that


11· · · · they're saying that I should consider would be


12· · · · the assignment issue.· But, I mean, because


13· · · · that's what they've put into play.


14· ·MR. BURGESS: Well, arguing standing.· But if I recall


15· · · · correctly, Your Honor, I believe a lot of that


16· · · · related to standing arguments in the New York


17· · · · Trust law --


18· ·THE COURT: Right.


19· ·MR. BURGESS:· -- was subject to the prior order, happy


20· · · · to recite that as part of a new order --


21· ·THE COURT: Right.· Right.


22· ·MR. BURGESS:· -- because it is a legal argument.


23· ·THE COURT: That's right.· So I want the legal


24· · · · argument, and you can say we -- you know, we, you


25· · · · know, what you've said about they're in default,
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·1· · · · but they've already admitted it.· Whether the


·2· · · · motion to dismiss is binding on that.· And again,


·3· · · · if you cite -- I mean, citing law is obviously


·4· · · · South Carolina law controls.


·5· ·MR. MARK NUNALLY: Correct.


·6· ·THE COURT: If there's no South Carolina law, you can


·7· · · · cite whatever other state you want to.· It's not


·8· · · · controlling --


·9· ·MR. MARK NUNALLY: Yes, sir.


10· ·THE COURT: It's just it's other states' law.· If


11· · · · there's no law, you can say, they ain't got no


12· · · · law, we've got to do what New York did.· But I


13· · · · think we have law on assignments.· So cite what


14· · · · the law is on South Carolina law, and then -- and


15· · · · then I'm bound by that.· I can't say we shouldn't


16· · · · go by -- I can't go what South Carolina judges


17· · · · have said.· I'm going to do what New York judges


18· · · · have said.· I can't do that, because I'm bound.


19· · · · I mean, you know, the whole thing about trial


20· · · · lawyers don't make up law.· You do what the


21· · · · appellate courts have told you.· So we've got the


22· · · · race notice thing, we've got standing, and from


23· · · · your perspective, that's the two -- roughly the


24· · · · two issues.· Right?


25· ·MR. BURGESS: Legal issues, Your Honor.
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·1· ·THE COURT: Legal issues.


·2· ·MR. BURGESS: I'm not sure -- based on their testimony,


·3· · · · I'm not sure they disputed many of the other


·4· · · · facts related to the plaintiff's debt.


·5· ·THE COURT: I don't either.· That's what I'm saying is


·6· · · · I don't -- I don't think they -- I don't -- I


·7· · · · mean, the -- I mean, if y'all want to -- if they


·8· · · · want to argue what she testified to, then they


·9· · · · have to show facts today that came out and put


10· · · · that in dispute.· And most of that stuff came in


11· · · · pretty -- pretty clear without objection.· And I


12· · · · don't know if we've got any -- any specific red


13· · · · light, green light things.· The only thing that I


14· · · · hear kind of on that was that was it on Saturday


15· · · · or what.· So that issue.· So if that's a disputed


16· · · · question of fact, then address that when y'all go


17· · · · back and find out what date that was and it


18· · · · means, because it said recorded this date in this


19· · · · book.· So there's a -- which to me says there's a


20· · · · deed and book with a stamp on it that if it was


21· · · · recorded the one -- it's in a book -- it got


22· · · · recorded.· So that's proof it got recorded.· They


23· · · · might have just put the wrong date.· But anyway,


24· · · · y'all figure that out.· All right?· Are there any


25· · · · other issues?· Are there any other disputed facts
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·1· · · · that you want the court to decide?


·2· ·MR. MARK NUNALLY: Your Honor, we -- we were here today


·3· · · · in regards to being able to understand the


·4· · · · plaintiff's standing.


·5· ·THE COURT: Okay.· All right.· And I think they've made


·6· · · · their argument why they think they have standing.


·7· · · · All right.· Anything further from Plaintiff?


·8· ·MR. BURGESS: Your Honor, the one last thing would be


·9· · · · the plaintiff is waiving it's right to seek


10· · · · deficiency judgements and we will be requesting a


11· · · · sale date in the issue of Plaintiff's attorney's


12· · · · fees and costs, but we haven't decided yet.


13· ·THE COURT: Right.· If -- what would -- what that means


14· · · · is is if I rule for them after the -- if I rule


15· · · · for y'all, y'all win, case over.· Right?· Unless


16· · · · you appeal.· Unless you would appeal.· All right.


17· · · · If he wins, then a couple things have to happen.


18· · · · If he wins, then they do an order, and then


19· · · · they'll send in a notice of sale.· And the notice


20· · · · of sale will say this is when the property gets


21· · · · sold.· And between that time, we have to do an


22· · · · attorney fees hearing, unless y'all just say, I'm


23· · · · fine with it, it doesn't matter, they've waived


24· · · · deficiency, don't care.· So however that works


25· · · · out, we have to do that.· Now in a foreclosure
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·1· · · · case, if the order is -- if they win and you want


·2· · · · to appeal it, you can't just appeal it.· You have


·3· · · · -- because the property gets sold, whether you've


·4· · · · appealed it or not, you have to file a motion to


·5· · · · post the bond.· And then we have to have a bond


·6· · · · hearing.· And you have to come in and post a bond


·7· · · · pursuant to the statute that pays for a bunch of


·8· · · · stuff for roughly about two and a half years,


·9· · · · which is the normal time period for an appeal.


10· · · · So just remember that.· I can't -- I can't file


11· · · · the motion for you.· I can't tell you how to do


12· · · · it.· I'm just explaining what the process is.


13· ·MR. MARK NUNALLY: Yes.· Thank you, Your Honor.


14· ·THE COURT: Because lots of people, attorneys included,


15· · · · think if I file an appeal it stops it.· But real


16· · · · estate is different.· There is a whole carve out


17· · · · for real estate type cases.· You got to do a bond


18· · · · on it.· So just remember all of that.· All right.


19· · · · Anything -- anything else?


20· ·MR. BURGESS: Nothing from the plaintiff, Your Honor.


21· ·THE COURT: All right.· So then I'm going to -- I'll --


22· · · · I think we've got both of your e-mails.· We'll do


23· · · · one of these, and then we'll send -- send a --


24· · · · what are y'all's topics you're going to send me a


25· · · · proposed order on?
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·1· ·MR. BURGESS: I have down standing, race notice,


·2· · · · essentially would be a proposed trial order,


·3· · · · unless I'm misunderstanding that.


·4· ·THE COURT: Right.· And you understand that's the two


·5· · · · issues too?


·6· ·MR. MARK NUNALLY: Yes, Your Honor.


·7· ·THE COURT: Standing and race notice.


·8· ·MR. MARK NUNALLY: That standings issues as well as


·9· · · · race notice?


10· ·THE COURT: Race notice.· Yeah.


11· ·MR. MARK NUNALLY: Yes, Your Honor.


12· ·THE COURT: Right.


13· ·MR. MARK NUNALLY: And our exhibits still just go back


14· · · · with us that we've put in our books, is that what


15· · · · we're doing?· And Chad, you'll hold on to those,


16· · · · is that --


17· ·THE COURT: Well, y'all didn't --


18· ·MR. BURGESS: I don't think there were any marked


19· · · · defendant's exhibits.


20· ·THE COURT: I don't think -- I don't think we marked


21· · · · any, because they're already marked.· Right?


22· ·MR. BURGESS: They were either documents that were


23· · · · pleadings in the action or --


24· ·THE COURT: Right.


25· ·MR. BURGESS:· -- Plaintiff's Exhibits --
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·1· ·THE COURT: Right.· I mean, you can -- I mean -- I


·2· · · · mean, if you want to, if you want to, you could


·3· · · · go back and get that list that says these came in


·4· · · · and mail it to Madam Court Reporter, and mail a


·5· · · · copy to Mr. Burgess and say we did that.· But


·6· · · · there are -- I mean, all -- all that stuff you


·7· · · · got in was already in.· I mean, there wasn't


·8· · · · anything else that you put in really that wasn't


·9· · · · already in.· Was it?


10· ·MR. MARK NUNALLY: Well, we -- we've -- we had put our


11· · · · tabs together, we didn't know --


12· ·THE COURT: I mean, you can submit that to the court as


13· · · · your -- as part of your -- your proposed order.


14· · · · I mean, you can make your -- I mean, you can


15· · · · submit that to the court if you want tweaked.


16· · · · Because that's -- that's not -- I have to


17· · · · consider what's evidence and what's evidence and


18· · · · what's arguments and what's arguments.· And then


19· · · · if you submit it to me, remember you've got to


20· · · · submit it to him.· I mean, he still has the right


21· · · · to say huh-uh, 23 didn't come in.· They're trying


22· · · · to argue now 23 did come in, but -- I'm using


23· · · · that just as an example.· All right?· So you can


24· · · · do anything you want with that, but what we've


25· · · · put into the record was their slide this, it's in
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·1· · · · already.· Okay?· So I think you're -- the guts of


·2· · · · what you've got in that are in here alreaedy.


·3· ·MR. MARK NUNALLY: Okay.


·4· ·THE COURT: Would you agree, Mr. Burgess?


·5· ·MR. BURGESS: As far as the slideshow that we saw.


·6· ·THE COURT: Right.


·7· ·MR. BURGESS: Mr. Nunally does have a binder.· And I


·8· · · · don't believe any of the documents from the


·9· · · · binder were submitted as evidence.· I think it's


10· · · · completely argument as far as --


11· ·THE COURT: Right.· Well, that's what I'm saying was if


12· · · · he wants to -- if they want to submit that to you


13· · · · as a -- as an attachment to their legal argument


14· · · · into the court, you can do that.· But then what


15· · · · he's got to decide and I've got to decide is is


16· · · · this came into evidence.· And just because you


17· · · · send it to me, doesn't mean it's necessarily


18· · · · evidence.· It has to have come in today.


19· ·MR. MARK NUNALLY: If it's already been on the record


20· · · · previously?


21· ·THE COURT: Whatever we did today with your slideshow.


22· ·MR. MARK NUNALLY: Well, I mean, I'm sorry, Your Honor,


23· · · · not just today, but for instances, exhibits that


24· · · · we have already filed in the past, are those able


25· · · · to come in or.
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·1· ·THE COURT: I'm not --


·2· ·MR. BURGESS: I think those might have been motions in


·3· · · · arguments previously.


·4· ·THE COURT: Yeah.· I'm not sure you can just say


·5· · · · because I don't know how they were -- if they


·6· · · · were -- if, for example, there was a medical --


·7· · · · I'm using this as an analogy.· If there was a


·8· · · · medical report that came in and was incorporated


·9· · · · into an earlier filed order, yes, that would be


10· · · · part of it.· All right?· But it has to be


11· · · · something that was incorporated into a prior


12· · · · order.· It can't be something that I just talked


13· · · · about.· It has to be incorporated into the order.


14· ·MR. MARK NUNALLY: And just to be clear, when you say


15· · · · incorporated into the order, this is what we will


16· · · · be doing as a result of today.· And what you have


17· · · · asked us to do?


18· ·THE COURT: Right.· You're going to send a proposed


19· · · · order that's going to say we held the trial.· The


20· · · · note got signed.· The mortgage got signed.· Here


21· · · · is what the dates were for the two assignments.


22· · · · Here's what the evidence was on the debt, you


23· · · · know, all that stuff that came in.· And then you


24· · · · can say based on the evidence that came in, we


25· · · · dispute that they have proper standing.· And then
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·1· ·arguing from the exhibits that came in, you can


·2· ·say these documents and this case law says they


·3· ·don't have standing.· And you can argue it.· Now


·4· ·what they're going to argue is say we do have


·5· ·standing and it may, you know, based on what came


·6· ·in today and being in default and the earlier


·7· ·orders of those are applicable.· So it's a mixed


·8· ·thing of facts and law.· All right?· But it has


·9· ·to come in to -- evidence is -- evidence is a


10· ·couple of things.· If you're in default, it's


11· ·called an admission.· You know how the summons


12· ·and complaint, it says I'm claiming A, B, C, D.


13· ·You have 30 days to dispute it.· If you don't


14· ·dispute it, legally that means you're not


15· ·disputing it.· He can rely on it.· So what


16· ·they're saying is is they file a summons and


17· ·complaint.· They said stuff.· You didn't file


18· ·response within 30 days.· They can rely on that.


19· ·They're also saying that we have motions and you


20· ·wrote orders.· And you made findings of fact


21· ·based on documents back then that were


22· ·incorporated in the order.· So if it was


23· ·incorporated in the order and referred to in the


24· ·order, then I think it's probably fair game.  I


25· ·don't think that you can say I have document read
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·1· · · · that I argued and you didn't like it back in


·2· · · · September of 2025, but I want to argue it again.


·3· · · · You know, it's got to be something that was


·4· · · · already incorporated in an appeal.· Is that -- is


·5· · · · that your understanding?


·6· ·MR. BURGESS: Yes, Your Honor.


·7· ·THE COURT: Okay.


·8· ·MR. BURGESS: That's my understanding.


·9· ·THE COURT: All right.· That's my understanding of


10· · · · prior orders and prior rules and things like


11· · · · that.


12· ·MR. MARK NUNALLY: Okay.· And so, we'll put together a


13· · · · proposed order --


14· ·THE COURT: Right.


15· ·MR. MARK NUNALLY:· -- in regards to coming back and


16· · · · being able to argue standing issues as well as


17· · · · race notice?


18· ·THE COURT: No, we're not coming back.· We've already


19· · · · argued this.· We've argued -- this was the trial


20· · · · on those two things.· We're not -- we're not


21· · · · coming back, because today was the trial on this.


22· ·MR. MARK NUNALLY: Oh, okay.· Because -- so the


23· · · · arguments that I -- that I had will not be able


24· · · · to be heard or --


25· ·THE COURT: No.· No, no, no.· You've -- remember, we
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·1· · · · went through the whole slide.


·2· ·MR. MARK NUNALLY: Yes, sir.


·3· ·THE COURT: We went through the slide, and what we said


·4· · · · was was those certain exhibits were in.


·5· ·MR. MARK NUNALLY: Yes, sir.


·6· ·THE COURT: And they were basically in because they


·7· · · · were their documents.· They had already put them


·8· · · · in.


·9· ·MR. MARK NUNALLY: Yes, sir.


10· ·THE COURT: All right?· What we said was was your


11· · · · argument was not coming in as an exhibit.


12· ·MR. MARK NUNALLY: Yes, sir.


13· ·THE COURT: You can make those same arguments to me now


14· · · · in your proposed order as you have in your slide.


15· ·MR. MARK NUNALLY: Okay.


16· ·THE COURT: In your Power thing.


17· ·MR. MARK NUNALLY: Okay.


18· ·THE COURT: It's just not Exhibit Number 12.· Because,


19· · · · like, if Exhibit Number 12 is is her debt


20· · · · calculation, that's different from you saying the


21· · · · law in New York says you have to do this, this,


22· · · · this, this, and South Carolina statute says


23· · · · you've got to do this, this, this, I win, like


24· · · · you had on the side.· That doesn't come in.


25· · · · That's argument.· That's what you're going to do
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·1· · · · now --


·2· ·MR. MARK NUNALLY: In the proposed order.


·3· ·THE COURT:· -- applying it to the facts.· Right.


·4· ·MR. MARK NUNALLY: Okay.· Okay.


·5· ·THE COURT: You can argue all the stuff you did on your


·6· · · · -- on your PowerPoint, but those aren't exhibits.


·7· ·MR. MARK NUNALLY: Okay.


·8· ·THE COURT: The exhibits that have come in have come


·9· · · · in.


10· ·MR. MARK NUNALLY: And then what you will do is you


11· · · · will have the time to look over our argument --


12· ·THE COURT: I'll look at your argument and their


13· · · · argument.


14· ·MR. MARK NUNALLY:· -- and their argument.


15· ·THE COURT: Because what y'all are going to do is y'all


16· · · · are going to -- y'all are going to swap.


17· ·MR. MARK NUNALLY: Swap off arguments?


18· ·THE COURT: Because what the order is going to say is


19· · · · it's going to say, she's going to give it to you.


20· · · · On March 10th on a certain date after that,


21· · · · you're going to swap word orders.· And then 10


22· · · · days after that, you're going to look at each


23· · · · others orders to make sure you're addressing the


24· · · · same thing, and then you're going to send me a


25· · · · final version.· And you remember, it's going to
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·1· · · · be on the same format.· Right?· It's -- I want to


·2· · · · get the same issues, and I'll send you a little


·3· · · · proposed guideline.· But the two main things


·4· · · · you're talking about here are standing and the


·5· · · · race notice.· Because pretty much the debt --


·6· · · · debt calculation wasn't anything really disputed


·7· · · · on that.· So if they're entitled, they've shown


·8· · · · what they've got.· Except for attorney fees.· But


·9· · · · a rule for them, that's the one thing you can


10· · · · choose to come back on is attorney's fees,


11· · · · because it's not proper -- I mean, judges do it


12· · · · different ways.· But I don't like to do it until


13· · · · I've ruled.· So if I rule for them, they're going


14· · · · to send you an attorney fee affidavit, and it's


15· · · · going to have all their time with all the stuff


16· · · · that they've got to redact redacted.· And said


17· · · · the little short form said I did this many hours,


18· · · · here's the proof.· But redacted, and then you can


19· · · · look at it, and then you have so many days to say


20· · · · I want to come back and cross-examine him about


21· · · · the reasonableness of it.


22· ·MR. MARK NUNALLY: Okay.


23· ·THE COURT: Because I have to make a finding of six


24· · · · specific facts to award attorneys fees to decide


25· · · · if, you know, it wins.· Except if you're pro se.
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·1· · · · And pro se people can't get attorney fees, you're


·2· · · · not an attorney.· It only goes to pay your


·3· · · · attorney.


·4· ·MR. MARK NUNALLY: Yes, sir.


·5· ·THE COURT: Because that case is -- there's actually a


·6· · · · case on that, can a pro se get an attorney fee,


·7· · · · and they said no because he's not an attorney.


·8· · · · Anyways, that's just -- that's why y'all don't


·9· · · · get it if you win.· You don't get to say, well I


10· · · · get that much and I spent this much time, because


11· · · · you're not an attorney.· And then there's a case


12· · · · on that actually.


13· ·MR. MARK NUNALLY: Okay.· But damages are different?


14· ·THE COURT: What?


15· ·MR. MARK NUNALLY: Damages are different?


16· ·THE COURT: Well, I don't know what damages you've -- I


17· · · · mean, the --


18· ·MR. BURGESS: There are no pending claims from the


19· · · · defendant, Your Honor.


20· ·THE COURT: Right.· I mean, you don't have --


21· ·MR. BURGESS: There can't be an award for that.


22· ·THE COURT: There's not damages -- y'all don't have any


23· · · · -- y'all don't have a counterclaim for damages in


24· · · · this.· All you've said is they don't have


25· · · · standing to do it, and I -- I beat them on race
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·1· · · · notice.· So there's not a -- there's not a -- I


·2· · · · mean, there's not a -- y'all didn't counterclaim


·3· · · · against them for a tort or anything for an amount


·4· · · · of damages.


·5· ·MR. MARK NUNALLY: We had entered a -- in one of our


·6· · · · pleadings.· As a matter of fact, we even put in


·7· · · · an affidavit for damages.· But would that be


·8· · · · incorrect, Your Honor?


·9· ·THE COURT: I'm not certain what that was.· I don't


10· · · · think I heard of that today.· I didn't hear


11· · · · damages today, and today was the trial.· So if


12· · · · you think you're entitled to damages, say it.


13· · · · But I don't -- I mean, I didn't hear anything


14· · · · today saying I have a counterclaim and --


15· ·MR. BURGESS: They would have to be a claim made either


16· · · · through a complaint or counterclaim in this


17· · · · court.


18· ·THE COURT: Okay.


19· ·MR. BURGESS: I mean, the defendants are in default.


20· · · · We went through that procedural history as far as


21· · · · when they initially were served, they filed a


22· · · · motion to dismiss, that was denied.· There was a


23· · · · scheduling order in place.· They failed to


24· · · · respond to the allegations of the complaint,


25· · · · that's the reason for the affidavit of default.
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·1· · · · Even to this day, there's no claim against the


·2· · · · plaintiff in this action as far as a counterclaim


·3· · · · or anything of that nature.


·4· ·THE COURT: All right.· I don't recall one, and I've


·5· · · · listed it.· So I'm saying if there's something


·6· · · · different that I'm not recalling from my binder


·7· · · · review, please send it to him and send it to me.


·8· ·MR. MARK NUNALLY: Okay.


·9· ·THE COURT: All right.· And then you'd have to say and


10· · · · we proved it today at trial by the following


11· · · · evidence.· Because today was the trial.· All


12· · · · right.· All right.· Okay.· Anything further?


13· ·MR. BURGESS: Nothing from the plaintiff, Your Honor.


14· ·THE COURT: Okay.· All right.· Any -- anything further


15· · · · from y'all?


16· ·MR. MARK NUNALLY: So, Your Honor, that would include


17· · · · damages as far as traveling and copying and --


18· ·THE COURT: No.· Huh-uh.· You don't -- A, to get


19· · · · damages, you have to do a counterclaim, and you


20· · · · have to be entitled for them.· And there's not --


21· · · · there's not been any evidence even if there was a


22· · · · document or something that gave you the right to


23· · · · say I drove, for example, from Georgia back and


24· · · · forth, back and forth, back and forth, mileage


25· · · · and stuff like that.· Even if there was a right
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·1· · · · to do it, you would have had to have put that


·2· · · · into evidence.· I have a counterclaim, I've got


·3· · · · these damages, but I don't -- I don't recall


·4· · · · there being a counterclaim pled in it.· So I


·5· · · · don't -- I don't -- Mr. Burgess, you're an


·6· · · · officer of the court, if there's anything that


·7· · · · they've pled that says they're entitled to


·8· · · · copying and reimbursement and -- I know you don't


·9· · · · get attorney fees and cost, because you're not an


10· · · · -- you're not an attorney.


11· ·MR. MARK NUNALLY: Correct.


12· ·THE COURT: So I don't --


13· ·MR. BURGESS: Your Honor, I don't -- as you indicated


14· · · · earlier, there are a number of things they filed


15· · · · after the deadline, filing motions and things of


16· · · · that nature.· Some of those included documents


17· · · · they may be referring to affidavits for damages.


18· · · · Again, those affidavits aren't in evidence today,


19· · · · and they're not part of a claim for this court.


20· · · · The claim for this court is the plaintiff's claim


21· · · · for declaratory judgement and foreclosure of this


22· · · · mortgage.


23· ·THE COURT: Okay.· All right.· I don't think damages


24· · · · are on the table, but if something comes up,


25· · · · y'all address it.· But I don't recall that I've
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·1· · · · heard -- heard or seen anything on it or heard


·2· · · · argument or seen any damages.· All right.


·3· ·MR. MARK NUNALLY: If that is something that is on the


·4· · · · record?


·5· ·THE COURT: Well, it -- for example, for example, the


·6· · · · court has made rulings.· If there's something in


·7· · · · an order that I have filed that says I heard from


·8· · · · the defendant, I heard from the plaintiff, I


·9· · · · award this.· Bring that to my attention.· Now if


10· · · · it's something that he says I ought to get this,


11· · · · or you say I ought to get this, and you file


12· · · · something, but we haven't had a hearing on it, I


13· · · · can't award it.


14· ·MR. MARK NUNALLY: Okay.


15· ·THE COURT: All right?· Okay.· All right.· Okay.


16· · · · Anything further?· All right.· Before you go,


17· · · · make sure everybody gets Madam Court Reporter's


18· · · · card to contact her about that.· All right?· All


19· · · · right.· All right.· Here's -- here's the thing.


20· · · · We're going off record now.


21· · · · (There being nothing further, the hearing


22· · · · · · ·concluded at 2:39 p.m.)
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·1· · · · · · · · · · ·CERTIFICATE OF REPORTER


·2


·3· · · · I, KATHRYN BOSTROM, COURT REPORTER AND NOTARY PUBLIC


·4· ·IN AND FOR THE STATE OF SOUTH CAROLINA AT LARGE, HEREBY


·5· ·CERTIFY THAT I REPORTED THE ABOVE HEARING ON TUESDAY, THE


·6· ·10th DAY OF FEBRUARY 2026, THAT THE FOREGOING 201 PAGES


·7· ·CONSTITUTE A TRUE AND CORRECT TRANSCRIPTION OF MY STENOMASK


·8· ·REPORT OF SAID DEPOSITION.


·9· · · · I FURTHER CERTIFY THAT I AM NEITHER ATTORNEY NOR


10· ·COUNSEL FOR, NOR RELATED TO OR EMPLOYED BY ANY OF THE


11· ·PARTIES CONNECTED WITH THIS ACTION, NOR AM I FINANCIALLY


12· ·INTERESTED IN SAID CAUSE.


13· · · · I FURTHER CERTIFY THAT THE ORIGINAL OF SAID TRANSCRIPT


14· ·WAS THEREAFTER SEALED BY ME AND DELIVERED TO JUDGE JAMES


15· ·SPENCE, 205 EAST MAIN STREET, LEXINGTON, SOUTH CAROLINA,


16· ·WHO WILL RETAIN THIS SEALED ORIGINAL TRANSCRIPT AND SHALL


17· ·BE RESPONSIBLE FOR FILING SAME WITH THE COURT PRIOR TO


18· ·TRIAL OR ANY HEARING WHICH MIGHT RESULT IN A FINAL ORDER ON


19· ·ANY ISSUE.


20· · · · IN WITNESS WHEREOF, I HAVE SET MY HAND AND SEAL THIS


21· ·31ST DAY OF MARCH 2026.


22· · · · · · · · · ________________________________


23· · · · · · · · · KATHRYN B. BOSTROM, COURT REPORTER


24· · · · · · · · · MY COMMISSION EXPIRES AUGUST 23, 2032
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