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STATE OF SOUTH CAROLINAzta sAd 15 Bl I {
- ) IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS LYNH W, L ,Agc ASTER
) APPLICANT REPRESENTED BY

-y

DAVID LEE WALKER,00274195 ) -
Full name and prison number (if any) of Applicant. ) COUNSEL -J. FALKNER WILKES
)
v. ) APPLICATION FOR
)
State of South Carolina ) POST-CONVICTION RELIEF
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shalf be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question.” If necessary, applicant may furnish his answer toa
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to

which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a2 material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correet,

if the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) seiting forth information which establishes that applicant will be unabie to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of

Court for the County in which the applicant was convicted.

Place of detention SCDC, BROAD RIVER CORRECTIONAL FACILITY

1.
2 Name and location of Court which imposed sentence LAURENS COUNTY GENERAL
SESSIONS &
3. Name(s) of co-defendant(s) (if any) N/A §
4, The indictment number or numbers (if known) upon which and the offenses for which ;?)
sentence was imposed: g,
(@  2014-GS-30-0228. MURDER f;
® 3
© R
5. The date upon which sentence was imposed and the terms of the sentence: %

€)) TRIAL FEBRUARY 23.27, 201 5, GU"ILTY. SENTENCED TO LIFE
Revised 3/2003
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©
Check whether a finding of guilty was made:

(a) after a plea of gnilty
(b) after a plea of not guilty X
(c)  after a plea of nolo contendere -

Did you appeal from the judgment of conviction or the imposition of sentence?
YES

If you answered “yes” to (7), list:

(@) the name of each Court to which you appealed:
i. SOUTH CAROLINA COURT OF APPEALS
ii. SOUTH CAROLINA SUPREME COURT

iii.

(b) the result in each such Court to which you appeaied:

i. AFFIRMED

ii.  PETITION DENIED AND DISMISSED -

iii.
(c) the date of each such result:

i April 19,2017

ii.  February 1,2018

iii.
(d)  ifknown, citations of any written opinion or orders entered pursuant to such

results:
i. 2017-UP-0169
ii. ORDER FEBRUARY 1, 2018

iii.

If you answered “no” to (7), state your reasons for not so appealing:
@
®
©

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully: .. -
Revised 3/2003



(a) INEFFECTIVE ASSISTANCE OF TRIAL COUNSEIL

(b) INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL

(6 DISCOVERY AND DUE PROCESS VIOLATIONS
11.  State concisely and in the same order the facts which support each of the grounds set out

in (10):

(@)  Failure to properly prepare and investigate the case. (Including the failure to
investigate and obtain evidence, surveillance video, police body cam video, cell phone records,
cell phone video recordings. etc., that would establish g defense in the case. Failure to obtain
transcripts from court proceedings wherein potential witnesses had given previous testimony or

to obtain records relevant to the impeachment of the testimony of any informants or state
witnesses. Failure to follow reasonable instructions or requests of the applicant. Failure to
properly present an adequate defense based on the facts and circumstances of the case. Failure to
properly conduct discovery in the case. Failure to properly subpoena and call witnesses and
present evidence in the defense of the case. Making improper stipulations or giving consent on

issues before or during the trial which were adverse to the defense of the case. Failure to move
for appropriate suppression hearings and properly object to the testimony of witnesses and

evidence in a timely manner. Failure to properly and effectively cross-examine the State's

witnesses. Failure to raise and properly argue and preserve record and issues for appeal. Failure
to make a proffer of evidence when warranted by the circumstances of the case and properly
present and preserve issiles for appeal. Failure to make and preserve the record in cases of
conferences at the bench and in chambers. Failure of counsel to communicate all plea offers to
the Applicant and to adequately discuss same in light of the evidence. Failure to properly discuss
the case and advise the Applicent on the applicable law and procedure and facts known or
believed to exist. (Including the failure to meet with the applicant adequately and the failure to,

in a timely manner, fully review and discuss the discovery material, evidence, law, and
procedure so that the applicant would fully understand the charges, consequences and choices,
including plea options). Failure to fully and timely explain the advantages of a guilty plea and
the plea offers and the risks of trial. Failure to fully advise as to the right to testify and the

associated risks.

(b)  Failure to raise and adequately brief the issues preserved af trigl or for which there

Revised 3/2003
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was a good faith argument as to preservation of the issue.
(c)  Failure of the State to produce discoverable material that would have aided in the
defens of the case. including information in the possession of the State or not in the possession of

the State but that the State could reasonably have expected to exist based on information in the

State's possession such that the State should have disclosed the potential for such evidence.
12.  Prior to this application have you filed with respect to this conviction:
(2)  any petition in a State Court under South Carolina Law? No
(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? No
() any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? No
(d)  any other petitions, motions or applications in this or any other Court? No
13.  If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:

(2)  the specific nature thereof:

(b)  the name and location of the Court in which each was filed:

iii.

iv.

(c) the disposition thereof:

8

iii.

iv.
(d) the date of each such disposition:

Revised 3/2003



ii.

iii.
iv. _
(e)  if known, citations of any written opinions or orders entered pursuant to each such

disposition:
i

it.

iii.

iv.
14.  Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?
No
15. If youanswered “yes” to (14) identify:
(a)  which grounds have been presented:

i.

———

ii.

iii.
(b) the proceedings in which each ground was raised:

i,
ifi.

16.  If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(@)  The issues presented herein are properly raised in post conviction relief and no

other action prior to the post relief action.
®»
(©)

17.  Were you represented by an attorney at any time during the course of:

()  your arraignment and plea? Yes
(b)  your trial, if any? Yes

Revised 3/2003



(c)  your sentencing? Yes
(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence? Yes
(¢)  preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed? Yes
18.  If you answered “yes” to one or more parts of (17), list:
(a)  the name and address of eac;h attorney who represented you:

i. Elizabeth P. Wiygul, 101 Whitsett Street, Greenville, SC 29601
ii. John H. Strom. Appellate Defender, South Carolina Commission of Indigent

Defense, PO Box 11589, Columbia, SC 26211-1589
iii.  J. Falkner Wilkes, 114 Whitsett Street. Greenville, South Carolina, 29601

(b)  the proceedings at which each such attorney represented you:

i.  Trial
if. Appeal

iti.  This post conviction relief action.

19.  State clearly the relief you seek in filing this application:
Reverse and set aside the conviction and sentence.

20.  Are you now under sentence from any other court that you have not challenged?

No

Revised 3/2003



STATE OF SOUTH CAROLINA )
) VERIFICATION
)

County of Laurens

I, David Lee Walker, being duly sworn upon my oath, depose and say that I have subscribed to
the foregoing application; that I know the contents thereof: that it includes every ground known
to me for vacating, setting aside or correcting the conviction and sentence attacked in this
application; and that the matters and allegations therein set forth are true.

SWORN to % subscribed before me this_4 < /2

day of 2019
W LISA BROWN-ALSTOH
Notary Pubfle, State of South Carolina

Norwy Public My Commission Fxplres 21512023

My Commission Expires: ﬂ/ Dﬁﬂ 2>

Revised 3/2003



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, David Lee Walker, hereby apply for leave to proceed in this action without prepayment of fees
or costs or security therefor. In support of my application I declare under penalty of perjury that
the following facts are true:

(1)  1am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof,
Fauad asa ieen
Applicant
SWORN or affi o and subscribed before me this
[ day of \J " ,2079,
A,/M@%q,- LISA BROWN-ALSTON

Notary Public o Notary Putitlc, State of South Carolina

- My Commissfon Expires 2/5/2023
My Commission Expires: _ 174

Revised 3/2003



POSF-CONVICTION RELIEF

Btate of Sourh Carolina,

STATE OF SOUTH CARULINA } IN THE COURT OF COMMON PLEAS
'3.

COUNTY OF LAURENS } EIGHTH JUDICIAL CIRCULT
)

David L. Walker, ) Case No. 20119-CP-3-00826
J

Applicant, ) _
} AMENDED APPLICATION FOR
v. )

)
)
)
}

Defendant,

As required by Rule 7L1(b), SCRCP, this application is in confarmity with Form § of the
SCRCP Appendix of Forms.

1. Place of Detenston: Applicant is detained in the South Caroliaa Department of Corrections

al the Allendale Correctional Insiifution,

2 MName and location of Court which mmposed sentence: aurens County General

Sessions, 100 Hillerest Square, Laurens, SC 29360,

N e

4. The indictment number(s} upon which and the offenses for which sentence was
imposed:

() 2014-GS-30-00228 (Murder),

e
& The datc of the senfence, and the termw of the sentence: «;33’: % %.
ci B o=

i Ml L - Y e ) 3 :'_.r‘!:'t ﬁ i

{a}  Trial o¢curred on February 23 27, 3015, A N o

26l ey b

. . ) iy :,.. 'y

{by  Sentence imposed on February 27, 2015, ey

L w

{c} |ife imprisopment, = ...é F i

< E 2

W

6. A finding of guilty occurred after:

{(a) A jury trigd before the Honorable Frank Addy, Jrand jury,
7. Did yon appeal from the judgment of conviction and the imposition of the sentence?
(2} Yes.

s

Page 1 ol 13



9.

i “i

If you answered “yos™ to number (7), list:
(a) The name of each {'ourt to which you appealed:
1. South Camling Cowrt of Appeals {Avppellate Case No. 201 7-001383).

i The South Caroling Supreme Cowrl.

(b} The result in each sueh Court to which you appeated:

L Affirmed pursuant to Rule 220(b), SCACR,

T, Denied Petition for Writ of Certiorari.

¢} The date of cach such resuls:

L Order filed Apri] 19. 2017,

L. Denied February 1, 2018,

{dy Citation of any written opinions or orders entered on apperk:

L Statev. Walker. Op, No, 2017-UP-169 (8.0, C1. App. Filed April 19, 2017)

I you answered “no™ to aumber (7), state your reasons for not appeafing:

{a) Motapplicable. Aoplican filed & Dircet Appeal of his convictions and senfences,

State conclaely the grounds on which you base your allegation that you are being held
in eustady anlawiully:

én)  Trial Counsel denied Applicant’s right to effective assivtance of coupsed 18 guaranteed

by the Sixth and Fourteenth Amendiments 1o the tnited States Constitution and

Asticle 1, Sections 3 und 14 of the South Carolina Constitution, See $.C. Code § 17-

271200 AN 15 (4), and (6} Specificadly, Tral Counsel’s unressonably defigient

performance fell below an objective standard of repsonablencss “under prevailing

professional norms” and preludiced Applicant becansc there is & resgonable

probability that, bus for Trial Coupsel's errors, the regult of the procegding would

Page 2 of 13
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the standard for ineffective assistance of counsel clairas); see afso Cherey v, Srare.

300 8.C. 115, 386 $1:2d 624 (1989) (internal citations omitted). therefore,

~eoumsel’s conduet so undermined the proper funetioning of the adversurial process

. Butler v. State,

that the trig] cannot be relied upon «8 havin

286 5.C. 441, 442, 334 5.E.2d 8§13, 814 (1985} (quoting Stricklund, 466 LS. at 627).

Appellate Counsel denied Applicant’s vight to effectiveg assistance ol gounsel se

pugranieed by the Stxth and Fourteenth Amendments to the lnited Staleg

Constitution and Artigle 1, Sections 3 and 14 of the South Carclina Constitution,

Specifically, Appellate Counsel's unreasonably deficiont performance prejudiced

eprors, the resule of the proceeding would have been different. See Sirickland v

Washington, 466 1.8, 668 (1984 Fvits v. Lucey, 69 1.8, I87 (1985); Simpkins v,
Srate, 303 8.C, 364, 401 5, E.28 142 (1991},

11,  State concisely and in the same order the facts which support each of ihe grounds set
out in number (16}

Trial Counsel faifed to properly prepare tor Applicant’s frial.

a.  Trial Counsel met with Applicant twice nissing
material evidenee, hnd not consulied with the appropriate expert witnesses, and

failed to adeguately comupunicate with him.

b, Trial Counsel failed 1o obtain and review all the svidence with Applicant in

Page 3 of 13



2.

3I

preparation for trial,

. Trial Counsel failed o share, discuss, and advise Applicant reparding the

State’s evidence, [he elements of the ofTenses, his constitutional rights, and the

. Based on Trial Cuunsel’s comuments, Trial Counsel failed to prepure for the

State to arpue Applivant's guilt based an felony murder doctrine.

Frial Counsel failed to timely move for a continuance, resulting in prejudice to

urt's compnents and basis for denying the motiot,

. Frial Counsel was not prepared to procesd to trial and should have gioved for g

continugnce upon regeiving notice for trial,

. Based on the untimely disclosure of the punshot residue {GSR)Y evidenee, Trial

Counsel futled to consult with » qualificd GSR. expert and should have moved

for a cominuance upon receiving the GER evidenee,

Trial Counsel faijed 1o consubt with the appropdate medical doctors for

removing the buliet from Applicant’s body to have it examined by the South

il b L LR o AR L Sl et e nene,

continuance upon receiving netice for trial

Trigl_Counsel Failed to conduct a_reasonable investigation aud to develop all

available, wlcvant, and admissible or mitigating evidence in_preparation of

8 See Higeins v. Smith, 539 11.5. 310 (2003); Lounds v. Siare, 380 §.C, 454, 670

$.E.2d 646 (2008} (holding “while the scope of a reasonnble investigation

depends on o nuber of issues, af ¢ minimon, counsel has the duty 1 interview

Page 4 of 13



potential witnesses and to make an indepgndent investigation of the faciz tnd

cirgumutances of the case.”) (guotation citaion omitted) MeKnight v State,

378 8.C. 33, 46, 661 8.E.Z 354, 360 {2008} (finding “[a} criminal defense

attorney_has the duty to conduct a_reasonable investipation to discover all

regsonzbly avaijable mitigation evidence and all reasonably uvailable evidence

tending_to rebut_any speravaling evidence introduced by the State.”y Fon
Daklen v_State. 360 8.C. 598, 607, 602 S.E.2d 738, 743 (2003): Sneed v. Smith,

4l 2 miniroun, “conduct approprinte investipations, both factual and Iggal, to

determine if maters of defense can be developed, and to allow himself enough

time for reflection and preparation for xial. ™) (quoting, Celey v Pevion, 389
F.2d 224, 226 (4¢h Civ. 1968)); Hicks v. State, 314 8.C. 280, 443 S.E 2d 907

(1994): Reeves v, State. 415 3.0, 366, 782 §.E.24 747 (€1, App. 2015}

4. Trial Counsel fhiled 10 file a_supplemental motion for discovery or motion 1o

compet disclosure of evidence to ensme all material and impeachment evidence

e

had heen disclosed by the State,

2. Triat Counscl fuiled to move for disclosure of all the BWC video recordings
prior to trial, Prosecutor Q. Warsen Movwry, Ji., admitted in an affidavit that he
disk not collecs ail the BWC video recondings from the officers at the scenc,

b. Trial Connsel failed to mora for the entive SLED file (GSR, ballistics, and latent

prints) inchudine but not limited o lab pecords, analyst records (iraiming,

proficiency,  disciplinary,  hand-writien  noles),  aadit  reconds.  and

et
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¢. Trin} Connsel failed to personally review the Selicitor’s file prior to trial,

| {vial Counse! fited to request whether there were any promises or denls made

=

with witnesses Toris Moore and Kelly Ball, and whether any_charges were

dismissed or expunged afler Applicant’s riak.

e, Tdal Counsel fhiled to request the celi phiong extraction report.

T See Gipllo v, United Snpgeyr, 405 U8, 150, 153-154 (1972 (heiding

Brady encompasses impeachnient evidence); Kyfes v Whitler, 314115 419 @

evidence that provides grounds for the defense fo atack the reliability,

thoroughness, snd good thith of the police investigntion, Yo impench the

credibility of the siate’s witnesses. or o bolster the defense case aeainst

Dresecutorial attacks): See Gibwon v, State, 334 8.C, 3135, 314 S.E.2d 330 (1999)

{holding “a Brogly violgtion oceurs when: (1) the evidence was favorable o the

suppressed by the prosecution. and {d) it was material to  guilt of

Junishment.”) (citation omitted); see alse Kyles v. Whitley, 314 U.S. 419(1995)

known to others scting on the government's behalf in the case, nchuding the

police.™); State v, Guiledye, 326 §.C. 220, 337 427 S.E.2d 590, 593 {1997).

Trial Counsel fniled to consuli with o qualified GSR expert and call_that sxpert

witnesy w testify at Applicant's irial.

Irial Connsel failed to timely move to have the bullet extracted from his body for

testing by SLED prior to trial.

Page 6 0f 13
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16

1L

1%

14.

15,

Frial Counsel failed o interview critical withesses who could have added to the

credibility of Applicans's case and chaflenge the ceedibility ofthe § tatc’s wiinesses
when il was reasanable and necessaty to do 3¢ in preparation for trial,

g ballistics expert o review the SLED report

Trigf Counset failed 10 consall wi

and records and o determing whether o conduct indepentent testing op the

unlested items of svidepce,
Trig) Counsel failed to obtain all the body-worn camerg video recordings in

preparation for trial,

Trial Counsel failed 1o conduct an extraction of the cell phong date and text
Trinl Counse] faited so visit the incident locution to determine the veracity of the
witniess statements and polics investigation, and adequately gonfiont witness

testimony during the trial aboul the crime scene.
Teinl_Counsel failed o obtain wilmess Kelly
preparation for trigl

Trial Counsel failed 1o move for s hearing o challenge the sugpestiveness of the

identification. See Nedf v. Bipuers, 409 U.S. 188 (1972)

Trial Counsel failed to propetly_taise, arpue. and preserve for appellate review

whether Applicanl voluntarily provided 2 statement o police. See Jackson .

Denno, 378 LS, 368 (1964).

‘Frigl Counsel failed to move for suppression of the bearsay statements made by the

sf these stitements during the trjal,

See Rujes 801 and 802, SCRIZ,

Puge 7 of 13



16.

HEA

18.

19,

20,

21.

22,

Based on the Trial Court’s deniat of the request for 8 continyance due to the GSR
issue, Trial Counsel failed to move for a wistiial when the State’s GSR gxpert
witgess, Jennifer Stoner, testitied ihat the panticles foupd do pot mest the seigptific

definition of GSR, but in her npinion, the evidence {s constitutes GSR.

Trind Counsel failed 1o adequately eross-examing Kelly Ball based on her mental

healih_repords, inconsistent stalements, criminal history, and potential deals with

the Government,

Trial Counsel falled to adequately cross-examine Toris Moore based on_her

criminal history and potential promises‘deals with the Prosecytor undior polics.

Trial Counsel failed to properly obiect to the unfimely disclosure of the phoic-

lingup of his co-defendant Welks, particulsydy afler there had been identification

lestimony,
Trial Cownsel failed 1o move for redactions of the BWC video recordings to comply

with the South Carolinn Rules of Evidence,

Trial Counsel failed 1o object 1o the admission of the incident report into evidence,

See Rules 403, 801, and 802, SCRE.

Trial Counsel fiiled to properly argue for a mistrial and to preserve that {ssue for

appellate review fex., the untimely disclosure of ihe list of witnesses, undiselosed

gvidence, the untested bullet in Applicant’s hody, not having GSR expent witness

to rebut opinion testimony, etg.,. ).

Trial Coungel faited lo properly ohiect to the Trint Court's jury instruction that

malice may_be inferred when “one intgntionaily kills another duripg the

commission of a felony™ as an unconstinrional charee on the facts.

TRIT N iy
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24,

25,

26.

27,

Trial Counsel denied Applicant his right to present a full and complete defense,

a LLE. Const. wmends. V. VEXIV. 8.C. Consl ari L §§ 3. 14,

b, Crame v Kentucky, 476 U8, 683 {1986} (finding “{Tihe Constitution

guasantees criminal defendants a meaningfif opportunity to present 8 complele
defense. "% Stafe v. Mabe, 306 $.C. 355, 358, 412 8,5.2d 386, 388 (19N

(citing California v, Trombetto, 467 1.8, 479 {1984) (finding "{dlue progess

requires that a criminal defendant be afforded o meeningful opportunity 10

present a complete defense, ™) id (emphasiy odded): see alsp Town of Fafriox

v Smith 385 5.C. 458, 330 8.1.2d 290 (1985) {finding opporunity {0 prosent

aner

o full and complete defense includes “a defindant’s privilege Io reguest gnd

ohiain material gvidence from fhe state.”).

Trial Counsel failed to contemporancously uhiect 10 inadoyissible evidence and

mave to strike prejudicial testimony during Applivant's trial,

Trint Counsel faited 4o properdy saise and proserve for appeliate review the issue of

whether the State ungonstitutionally called his vase for trial, See State v. Langfind,

00 8.C. 423, 733 SE2d 471 QUi

Trial Counsel filed to present a reasonable wial sirategy in Applicant’s defense.

a. Sve Roseboro v, State, 317 8.0, 292, 294, 454 S.F.2d 312, 313 {1995) {finding

“counsel must articulaie a valid reason for emploving 1 ceptain strategy fo aveida

finding of imeffoctiveness, and where counsel srticulates a strateny, & is niegsurd

under an objective standard of reasonableness™); Stgy v. Solent, 801 F.2d 1048,

1051 {8th Cir, 1986) {finding thet “labeling counsel's actinns as “irial strteey™

does not_suiomaticalty immunize an_altorney's performance from s ixth

Pape 9 of 13



amendment chatlenpes. ™),

hereby incorporated by reference as if fully set forth verbatim,

{b) Appellate Counsel’s acty or oimisgions of ingffective aysistanve of coupsel include but

limited ty the following allegationy and alf al

in the prior pleadings fled in this action are incorporated by reference as if (ally

forth verbatim belyw:

.

o

e e e

crred in denving Applicant’s motion for @ mistrial,

Appellate Counsel failed 1o oroperly rise and argue on appeal the issue of whether

the Trial Court erred in denyving Applicant’s motion for a continuange. Speeificalfy,

Appellate Counsel focused on the issve of Applicant being indigent and not having

¢ngueh time o retain & GSR expert, arpuing that it denied his right to_equal

protection and due process right to present g complete defense,

Appellate Counsel provided ipeffective assistance in the event Trial Counsel

properly preserved other meritorious issues for appeliate review,  Cf Stafe v,

Dunbar, 356 $.C. 138, 142, 587 S.E.2d 691, 693 (2603) ("In order for an issue o

be preserved for appeHate veview, it must have been raised to and ruled upon by the

tria} jeounh ") State v Policge, 402 5.0, 547, 556, M1 S.E2d 774, 778 (L. App.

20133 ("The geperal ritle of issue preservation is i an kssue was not raised (o and

ruled upon by the trial court, it will nol be considered for the first time on appesl.”

(quoting State v, Porter, 389 $.C. 27, 37, 698 S.15.2d 237, 242 (Ct. App. 20101
State v, Thomeson. 355 8,C. 278, 288, 584 S.1.7d 143, 148 (2003} "For an

Pape 1007 13



12,

13,

i,

appellate court to review an jssue, u contemporangous shicction at W frial fevelis

required, ™).

4, Al allegations raised by the Appticant in the prior pleading

hereby incorporated by reference s if fully set forth verbatim,

Prior fo this sppHeation, have you Hled with respect to this conviction:

{a) Any petition in & State Court onder Seuth Carofing Law? Yes.

(b} Any petition in State or Federal Courts for Federal Haheas Corpus or Post-
Conviction Relicf? No. Applicant has not previously filed an application for Post-

Conviction Relief in state court,

{c} Any petition in the Supreme Conrt of the Urited Statcs for certiornri other than
petitions, if any, already specified in nanber (8)7 No.
(d) Any other petitions motions or applications in this or any other Count? No,

Hf you answered “yes” fo any part of aumber (12), Hst with respect to each petition,
motion, or appiication:

{a} The specific nature thereof: Not applicable.

(b} The rame and location of the Court in which vach was filed: Not applicable.

{c} ‘Il disposition thereol® Not applicable.

(d)} The date of cach such disposition: Not applicable.

Has any ground set forth in nwnber (10) been previvmsly presented éo this or any
other Court, State or Federal, in any petition, motion or appliation which you have
filed? No.

1f you answered “yes® to number (14), identify:

(a) Fhe grouads which have been presented:

i. Mot applicable.

Page 11 of 13



16,

1,

18’

(b} The proceedings In which cach ground was raised:

i. Not applicable,

I any grownd set forth in mumber (10} has not previously been presented {0 soy

Court, State or Federsl, set forth the ground and state voncisely the reasons why such

ground hna not previously been presented:

(8}  Post-Couviction Relief is the proper forum and remedy for these allegations
because the grounds for relief presented in this application are cvidence of
ineflective assigtance of counsel, issues not preserved for appellute review, and/or

were ot appropriate to rpise or were pot properly raised on Birget Anpeal.
Were you represented by an attorney at any time during:

{(a) Yeur plea hearing? Not Applicebic.

{h) Your trial? Yes.

{¢) Your scntencing? Yos,

(8) Your appeal, if any, frem the judgment of conviction and/or impasition of the
sentence? Yes.

(€} Preparation, presentation or consideration of any pefitious, mwotions, or
application with respect to this conviction, which you filed? Yes,

if you sngwered “yes™ to one or more parts of namber (17), list:

{a} The name and address of each attorney wha represented vow

(i) Elizabeth Wiygal, 1218 Laurens Road, Lreenville, 80 29607,

(i1} Jolw IL. Strom, PO Box 11584, Columbia, 5C 29211,

i) Dayne €. Phillips, 1614 Tavlor Street, Suite D, Columbia, SC 29201,

%) The proveedings nt which each attorney represented you!

{i} [Elizabeth Wivgul represented Applicant at trial,

(it} John Strom represented Applicant on his sppeal.

Page 12 of 13



{iif) Dayne C. Phillips, currently represents Applicant on this PCR action.

19.  State clearly the relief you seek in filing this application:

v

remanding the indictments for a new trial based on ineffective nssistanes of counsel.
20,  Are you now onder sentence from any ather court that yow have not challenged?

No. Applicant is not under sentence from auy ofher cowt.

Aungust 14, 2024
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The Honorable Michelie Simmons S8 5
Laurens County Clerk of Court S S
PO Box 287 C e
Laurens, SC 28360-0287 Cs P
et TS zp
o e ats
Re: David Lee Walker v. State el
oy

AMENDED APPLICATION FOR POST-CONVIGTION RELIEF
Case No.: 2019CP3000026

Dear Ms, Simmons:

| have enclosed the original and one copy of the Amended Application for Post-Conviction
Reliaf along with a Cerlificate of Service for filing.

| would greatly appweciate you filing the enclosed documents and refurning the clockad-
in copies o me. Thank you for your assistance with fifing these documents,

{Page 1 of 2]
Www. SCORIMINAL L AWS.LOM
WWW.PRICEBENOQOWITZ.COM



'AMEMQFD Apfsucm@ﬁ FOR BOST-CONVICTION RELIEF
Case No: 2049CR3000026

August 15, ?im

Page 2 of 2

ffyou have any questions or conerns, please do not hesitata to contack me. Thank you.

Sinceraly;

E?nynﬁ’ﬁ F‘hﬂhps, -y
Price Benowitz LLP
16514 Taylor Streat, Bulte D,
Columbia, 5020201

O: B03-272-4503

F: 803-380-8005
dayre@pricehenowitz 6om

ATTORNEY FOR THE APRLICANT
Enclogurgs {noled}

co:  David Lee Walker
. Zachury Jones, Esg.
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STATE OF 8QUTH CARCLINA

} N THE COURT OF COMMON PLEAS
. _ ) .
COUNTY OF LAURENS } EIGHTH JUDICIAL CIRCUIY
}
David L. Walker, ) Cases No. 20119-CP-30-00028
}
Applicant, }
1
¥, }
) CERTIFICATE OF SERVICE
St of South Caroling, )
)
Dialetidant, Y
)

{ heraby certify that | have this date served the within and foregoing Amended
-Application for Fost-Canvietion Refief by depositing & true and correct copy of the same
i@ firstcléss mail, postage prepald, upon all parties as follows!

Zachary Jones, Esq.
8C Attorney General's Office .
7.0, Box 11548 . ma o
Columbia, 8¢ 20214 T,

the Henorable Bichelie Sinimons
Laurans Gaunty Clerk of Court
PO tlox 287

2
E

a ;% m

Ll M

T e

&5 >
Laurghs, SC 20360.0267 2
=

Courtnay | ‘bmé’
Paralegal for Dayre €. Philips, £sq.

1614 Taylor Street, Suite D.
Columbla, 8C 28201,

C: {803) 216-5561

F: {B03) 380-8035
oourthey@pricebenowitz.com

August 18, 20724



N THE COURT OF COMMON PLEAS

POET-CONVECTION RELIEF
State of South Caroling,

STATE OF SOUTH CARDLINA }
) :

COUNTY OF LAURENS } EFGHTH RIDICIAL CIRCUIT
}

David L. Waiker, ) Case No. 201 P-CP-30-08026
}

Apglicant, 1 ECOND
¥
v, i} AMENDED APPLICATION FOR

}
¥
¥
)

Defeudunt,

As required by Rule 7L.4ly, SCRCP, this application iy in conformity with Ferm 5 of the
SCRCP Appendiz of Forms,

L Mace of Detention: Applicant is detaingd inhe Soud

at the Alle
2 Name amd location of Court which imposed semtence: Laurgns County Geneial

giment of Corrections

s Correciional Instifio

¢ 29360,

Sessions, 100 Hiller
3 Namefs) of co-defendant(s) (if anvy: Chrigtopher Wells snd Johany Saxon,

4. The indictment mumnber{s) upon which and the offenses for which sentence was

inmposed:
@)
5.  The date of the yentence, and the terms of the sentence: e T
;:'r-v;*.s L
{2)  Trisl ocpuried op February 23 - 27, 2015, T e B2
S S o SR
SRR AL
) A T 1 o AT 3 —— Y
{h) e o 120135, TR R e
(¢} Life imprisonment, ‘ S - i
My W
6. A Opding of guilty ovearved aftor; g ﬁ o
o

(a) A jury jrisl betore she Honorgble Frank Addy. Ix and jure....

7. Did you appeal from the judgatent of conviction and the impostilon of the senfence?

{#)  Xgs,
Page 1 of 15



8. If you answered “yes” to numbrer {7}, list:
{a) The name of each Court to which you appealed:
. South Careling Court of Appeals (Appeifate Ct

. The South Caroling Supreme Court,

(h) The result in ench such Conrt to which veu appeaied:

. Affursed numsugni o Rule 220ib), SCACR,
1. Denied Petiton for Writ of Certiorari.

{c) The date of each such result:
I Cudey filed April 19, 2087,
. Denicd February 1, 2012,
{dy Citation of any written opinions or crders entered on appeals
I Suse s Belker, Op No, 20070

9, 1 you auswered 0™ to number (7), state your reasans for Rot appeating:

16948 C. U App. Filed April 19, 2017

{a} Not applicable, Appligent filed a Direet Appeal of his convictions and senlences,

18,  State concisely the groundls an which you base your iegation that you are being hefd
in cistody uilavfally:

Aunticle 1, Sections

performance fell below an objective standard of reasopableness “under prevailing

weatge there s a8 re :

spit of the proceeding would

Page 2of 18



SRR

{b}

1f.  Stute concisely and in the seme order the facts which support each of the gronnds set
ouf in number (10):

rence a8 if fall : farth atim below:

a. Trial Cou 3ot Wi ficant twice prior to trial, wes admiedly missing
material evidence. |
fajied o adeguately commonieate with him,

b, Trat Couns

abtain and review all th

Papge 3 of 13



c. Trigl Counsel fmled 15 discuss, and adyi licant_regardin
itutional vighty, and the

sentenying Fanges.,
d. Based on [ral Coungel's commenis, Trial Counsel failed 1o prepare for the

for a continuance upon receiving the GSR evidence,
¢ Trial Counsel failed 1o consull with the appropriate mmedical doctors for
removing the bullet from Applicant’s body to have it examined by the South

Cargling Law Enforcement Divigion (SLED) and shounld bave moved for a

3, Tral Counsel {nil
availabl
Applicant’s defense

5.E.2d 646 {Z008) tholding “while the scope of a reagopnble investipation
sunsel has the duty 1o indepview

Page 4 of 15



378 8.€. 33, 46, 661 SE2d 354, 360 {2008}

s 8 reasonable investigation o disgover all

reasonably available mitigation cvidence and all rengonably available cvidence
tending 1o rebul any aggravaling gvidence ingrodyred by the Stale" % Von

a1 3 misignan. “conduet approprinte nvestigations, both factual and lepad, to

detenmine if matters of defense can be developed, & allow hims

{1994Y; Reeves v, Stare, 415 $.0 366, 782 § E.2d 247 ¢CL_App. 2015),
4,  Trgl Counsel failed 10 Gle g sypplemenial_motign
conwel disclosure of evidence tu ensure all material and impeschmeny evidenee

ad been disglosed by the S

foor dliscove

8. Tyl Counsel fatled to move for disclosure of all the BWC videe recopdings

Paye S of I8



d.

Trial Counsel filed to personally review the Solicl
Trial sel {uiled 16 request whether there w
with witgenes, |
whether any charges of theye wiliesses were dismissed or expunged gfier
Applicant’s trial.

Trist Copnge] liled to request the el phone exivagion reporl,

Ses _Gictio v Uniled Staies, 405 118, 150, 153-154 (1972) (holding

(holding *'a Arady viglation ocgyrs wheo: (1) the evidence was favorablg to the

gecused, {21 was in lhe possession of or known to thy prosecution. (31 it was

suppressed by the prosecation, and (4) 8 was material 1o vuill or

punishment.™) {eitation onitted); see alse Kyles v Whitley, 514 1.8, 419.01995)

Page 6 of 15



ﬁl

8.

lﬂ!

12.

13,

14

15,

Trisd Counse] failed to Himely move
testing by SLED prior 1o tial.

Ik
credibility of Applicany’s case and chullenge the cradibility of the Stutg’s witnesses

when it was reasonable and necessary to do g in preparation for tial.

yunset fail inerview cribical witgesses who coudd have added 1o the

Trigl Counsel failed o consult with a ballistios expert to review thg SLED report

apd meonds apd to deteripine whether o coyduct_independent testing on the

ed ilems of

Tzial Counsel failed fo obtain all the BWC video recordings in preparation for trial.
Tral Counsel failed to obtain and condugl
Wi messages in prepargtion tor gk

L 188 (1972)

Decedent and failed to object to the admission of these statements during the trisl.

Page 7 0f 15



See Rules 801 angd 802, SCRE.
16, Based on the Trisl Court’s denial of the reguest for » continuance due to the GSR,

R _expert

witness, Jennifer Stoner, testified that the particles found do not mect fhe soientific

definition of GER, bul in her opinjon, the evidence constitutes GER.

7. Trigl Coun

mental health vecords, inconuisient skiternents, stipmned history, and potential deuls
with the Governmenl,
18, Trnt Counsel failed to _adeguately eross-gxamine Toris Moore based on het

a police,

griminal history aud pelential promises/
£,

s BWL wideo recordinps to compl

20, Trigl Counsel failed to move for redactions ofth
with the South Caroling Rubes of Evidence.

chmission of the incident report fnito evidence

2L

22

evidence by the State, untosted bailistics evidepce, ihe uniysted bullet in

Agplicant’s body, not havimg GSR cxggr' i_withess to pebut opinion iestimeny,

gi&; W) ln

Page 8of 15



23,

a. LS. Congt. amends. ¥, VE XIV: 5.C. Const, art, §, §8

b, Crese v, Kentueky, 476 U8, 683 (1986) {(findin

{citing California v, Tromberg, 467 1,8, 479 (1984) (finding “[vlue process

reguires_that a_crimingl defendant be atforded a meaningfil ouporlunity to
present a complete defense.”); I, {(cmphasis added). sre alse Towy of Foirfax
v, Smith, 285 5.0, 458, 330 SE.24 290 (1943} (finding opporiunity to pregent

400 S.C. 421, 735 8. E.24 471 {2012

a. See Roseborg v Stare, 317 8.C. 202, 294, 454 5 E.2d 312, 313 (1993) [finding

gvold a

findling of inefectivenos, and where counss] arteuates a stenegy, jUs measured

Page 9 of 15



wnder an objective standard of reasonableness™); Stacy v Sofen, 8Q1 F. 2d 1048

1 ‘= g‘ c". qu‘i it 1]

doey_pot sutommtic
amendment challenpes,”).
28. Al allegutions raised by the Applicant iy

Tmroczek (who represented eo-defendant Johnmy Suxon} referenced in the Order
nt. Chrislopher J.

0t stetements,  Specifically,  these

Trial Counsel provided

Spretficthy, ext messages 1o the Decedent that

g pediss,

that was in custody of ¢

Page 10 of 15



34,
ugs the dav of the o rovidin
ments. being on g gall with_her mother, BWC yideo

regording contrudicting heg statemants.
35,

36,

Fage 11 of 15



Decedent,

analyze punshot primer ragidue,(
cafroories of casework: - Shoelipg victims, to include suicides — Persons
knownfonnd to bo in the possession of 3 fivearm {to inelude police offigers).”

forth verbatm below:
1. Appellgte Sounsel faile

2. " Appellale Covnsel failed to properly raise and avgue on appeal the issue of whether
the Trial Court orred i denying Applicant's motion for a contiguance, Spccificully,
it and not avige

protection and due procgss vighl lo-

omnsel provided inefh
propetly preserved other mgritufious ssues for g
Dunbar, 356 $.C. 138, 147, 587 5.8.2d 691, 693 (2003) ("tn vrder for an issue fo

Pape (2 of 15



1%

b prescrved for appellate roview, it myst have been raised to and rafed »

Prior to this application, have you filed with respeet to fhis convietion:
{a) Any petition in a State Court under Soath Carolina Law? Yes.
(b) Any petltion in State or Federal Courts for Federal Habeas Corpus or Poste

: not previoysly fil

(¢} ARy petition in the Suprense Comrt of the United States for certivrari other than
petitions, if any, aiready specified in number (8) No.
{4} Any other petitiens motlons or wpplications in this ox any other Court? No,

K you snswered “yes™ to way part of number (12}, list with respect 1o each petition,
motion, or application:

(8} The specific nature thereof: Not apmig@}g.

¢b) The name and location of the Courl in which each was filed: Not applicable.
{e} The disposition thercof. Not applicable,

{4} The date of each such disposition: Nuot applicable.

Page 33 0f 15



14,

13,

16,

k7.

8.

Has any ground set forth in number (14) bren previously presented to this or any
other Court, State or Federal, in any petition, motion or appHeation which you have
filed? No,
If vou answered “yes” to number {14), identify:
{a} The grounds which have been presented:

i, Notapplieable,
{b) The proceedings in which each ground was valsed:

{. Notapplicablo,
IF any ground set forth in anmber (10} has not previously been presented tv any
Court, State or Federal, set forth the ground and state conelsely the reasons why soch

ground has not previously been presented:

{a)

Were you represented by an aitorncy at ﬁn;'; fimn during:

{a} Your ples hearing? Net Applicable.

{b) Your trisd? Yoo,

{¢) Your sentenclog? Yes,

{d} Your appes, if any, from the judgment of conviction snd/or imposition of the
semtence? Yeg,

(e} Prepaxation, presentation or consideration of apy petitions, motiens, or
applivation with respect fo this conviction, which you filed? Yos.

If you aumwered “yes® to one ar more purts of number (17}, Hatx

{8} The nume and address of vach attorney who represented yow:

Pug kd of 15




41} Johu L1 Strom. PO Box 11358%, Columbia, 5C 29211,

{ity Dayne €. Phitlips. 1614 Taglor Street, Suite D, Columbia, SC 29201
{b) The praceedings at which each ajtorney represented you:

(i} Elizabeth Wiygu! represenied Anplicant af trigl.
livast on his appeal.
epresents Applicant on this PCR gction,
19.  Siate clearly the relief you seek in filing this application:

remanding the indiciments for # new trial based on ineffoctive assistance of counss],

20, Are you auw under serdence from any ather cotrt that you have not chalienged?

No. Appicant s not under sentence from auy pther court,

August 15, 2024

Puge 18 of 1§



STATE OF 8OUTH CAROLINA ) N THE COURT OF COMMON PLEAS
o ) _
COUNTY OF LAURENS ) EIGHTH JUDIGIAL CIRCUIT
}
David: L. Walker, ) Case No. 20149-CP-30-00026
) .
Applicant, )
)
¥ ) _ .
, . ) GERTIFICATE QF SERVICE
State of South Caroling, }
._ }
Defendant. }
}

1 heteby certify that | have: this daie served the within and foregoing Second
Amended Application for Posl-Coenviction Reief by depositing a true and.corect copy of

the same via fist-class mail, postage prepaid, upon dl parties as follows:

Zachary Jones, Esq. -
$C Attorney Genreml's Office i =
PO, Box 11549 b = o
Columbia, 8C 29211 i e

The Henorable Michele Simmons
taurecs County Cletk of Dourt
FC Boyg 287
Laurens. 8€ 28360-0287

jntel
gy TN HR

LRSRERl

UK, {b&»ﬁff Roweg

Guurtnay Powers
Paralegsl for Dayne. ﬁ' Phillips. Esg.

1814 Trylor Sireet, Sulte D.
Lalumbin, §C 29209

& fﬂﬁﬂ}ﬁﬁ*ﬁﬁﬁ’i

F. {803) 380-8035
muﬂnay@pf‘mbemmz com

August 18, 2024
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August 16, 2024

The Honprable Mickelle Simmons
Laurens. County Slerk of Gount

PO Box 287

Laurers, SC 29360-0287

¥
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,_.

Re:  David Loe Walker v, State 143
SECOND AMENDED APPLICATION FOR PﬁSTﬂMGQﬁ%:EF

Gase No.: 2018CP3000026 =i B

o

Diar Ma, Simmans:

{ frave enciosed the orlginal and one capy of the Second Amendid Application for Fost-
Comviction Relief glong with & Carlifivate of Sarvies fur filing.

§ wisuld groatly apprediate you filing the siitlosed documants end f2tuming the choked-
in copies o e, Thank you for vour assistance with filing these documants.
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David Les Walker v, State

SECOND AMENDED APPLICATICN FOR POST-COMVICTION RELIEF
(Case No.: 20180P3000026

August 16, 2024
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If you have any questions or concerns, please do not hesitate to contact me. Thank you.

Sinceraly,

s/ Dayne C, Phillips

Dayne C. Phillips, Esg.
Price Benowitz LLP

1814 Taylor Strest, Suite .
Columbia, 8C 28201

0: 803-272-4503

C: BO3-BG7-0234

F: 803-380-8035
dayne@pricebenowitz.com

ATTORNEY FOR THE APPLICANT
Enclosures (noted)

ec: Davld Lee Walker
Zachary Jones, Esdq.
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STATE OF SOUTH CARCLINA } IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS ) FOR THE EIGHTH JUDICIAL CIRCUIT
)
David Lee Walker, )
) Case No.: 2019CP3000026
Applicant, )
: )
V. ) ORDER GRANTING MOTION FOR
) FUNDING TO OBTAIN EXPERT
State of South Carolina, ) '
)
Respondent. )
)

This matter comes before the Court at the request of Counsel for the above-referenced
Applicant. On Aptil 3, 2025, Applicant appeared before the Court for an evidentiary hearing.
Dayne Phillips represented the Applicant, and Zachary Jones represented the State. Applicant’s
Counsel moved for continuance at the hearing. Specificaily, Applicant requested & continuance

- R
because attorney Aimee Zmroczek, who represented Applicant’s co-defendant, @@nyﬁx@ was
[

]
D ™M ™

a5 UL

L ~
Applicant’s Counsel also moved for the Court to determine whether Applgant s inéI‘;gent
o ._< a—
; <

N

o
m& o '
anavailable to testify at that hearing. Ms. Zmroczek had previously testiﬁe;@ﬁ?o%eﬁ;ﬂdam
f

4
3

Christopher Well’s PCR evidentiary heating,

solely for the purpose of retaining expert services that are reasonably necessary fé?effé@tivc
reptesentation and determination of whether Applicant is entitled to po;t-conviction relief. This
Court took this motion under advisement.
This Court finds that Applicant is indigent solety for the purpose of funding to retain
expett services as outlined in the motion. I find that Applicant is entitled to receive funding

pursuant to the Office of Indigent Defense (OID) policy.
[Signature Page to Follow]

ol
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AND IT IS SO ORDERED this A Aday of 1 gty 205

= (),

The Honorable S. Brya

Behgplh soncmin 2794

Page 2 of 2




P

STATE OF SOUTHCAROLING ) INCTHE COLRT OF COMMOR PLEAS
i

COUNTY OF LAURENS ] BIGHTH JUDICIAL CIRCUIT

DAVID LEE WALKER, 3
) Case No.: J18-CP-30-00026

LR }

}

STATE OF SOUTH CAROLINA. ) HECTD MOTION 19 RECORSIDER AND
} ALTER OR AMEND THE JUTDGEMENT AND

Defendans. ) OBRIECTION TO ORDER GRANTING

3 FUNDING AUTHORITY
}

Eowth Carotine Conmission on Indipent Defense (SCCHN by and throuph wdeesiyied
comnsel, hershy obfzts to the Order Granting Mariay for Funding to Obtia Fxper tssusd by
‘thia couri-on May 22, 2075, and filed with the Clerk of Court 6ffice on Jone 2005, SCUIH

mreves to b Invard on this sistter snd cequests the Cownt to reconsider the order and dssue R
e WO

anordur vacslog e same. G o 2
| =7 B A&

1. PROCEDURAL HISTORY P

;’%m B

Asicording to dve Public Index bf recerds and the Order Granting Mmixg ;%; F?qidiré% tes
Obuwin Expere, Mr, Walker retainsd J. Falkner Witkes, Fsqy. to represent hin 1&%‘; ’E’% ﬁ
Comviction Relieh (PUR Y action. The spoticstion was fifed in Junuary 2813, The % ﬁieig:s
Rewett, b Septomber 2023, Mr. Waltkir winined Bayne €. ﬁ;ﬁiﬁp‘;& Exsg. tn assariz
reprisemtation of hiny in this pending PCR acthon, An evidentiacy hearing was scheduled for
Apiil'3, 2025 in s mitter Bt dt wis continised. On April 3, 2025, Mr. Walker, by and through
lis setnined -maimif-:aﬁﬁeé Fre-court to Fid him indigom solely for the purpose of retaining
expent services. The court took thie request under advisement and on oo nbeow May 22, 2075,
‘grimied Mr Walker'sequene. The wrinen order granting this request was filed os June 2, 2024
with ther Lanrens Comty Clerk of Connt offiee, Counsed for M, Walker provided SCCID with g

¢




copy of this Order on June 24, 2025, by email. The undersigned reached out to Attomey Phillips
1o discuss this matter and the agency's ohjections and was rstructed to file the objections with
the court,

I JURISBICTHON T HEARING FUNDING OBJECTIONS

This motion is fled pursuant to Rule $9{e), SCREP and by the authority granted to
SCCID by the SC Supreme Court regarding vouchers or requests for funding psyments, Rule
5%}, SCRCP, provides that “A mution 1o alter or amend the judgment shall be served not lmer
than 10 days afier receipt of written notice of the entry of the order.”

In 2006, the SC Supreme Cauart established rules and prosedures for the processing of
indigent defense vouchers. The Order restated the legisiative intent of the funds managed by
SCCID to be used for the defense of indigents. The Order provides thut SCCID notfy the count
and trial counsel of any objections.

1. Rule 5%e}

Rule 59(¢), SCRCP. provides that “A motion to alter or amend the judgment shall be
served not fater than 10 days after neceipt of written notice of the entry of the order.” An
evidentiary hearing was scheduled in this case for Apeil 3, 2025, The hearing was continued.
and the Applican: requested the court 1o determine he was indigent selely for the purpose of
refaiting expert services, The court took the motion under advisement. A written Order was
executed on May 22, 2025, and filed with the Clerk of Court on Jupe 2, 2025, By slectronic
mail, the Applicam provided BCCID with notice of this order on June 24, 2025, SCCID, by reply
electronic mail, actified Applicant, through hiz comnsel. that the ngency did not have the
authority to pay fees ancl/or costs in cases where counset is retained and would therefore object

1 the srder,




2. Authority from the 8C Supreme Court

The South Carolina Commission on Indigens Defense is the emtity created by the South
Caroling Genepal Assembly for the purpuse of developing rules, polivies, procedures, regulations
and standard  earry out the provisions of the Defense of Indigents Act. SCCID shal serve as
the emity which distributes all funds sppropriated by the Gencral Assembly for the defense of
indigents including funds for attorney s fees and expenses in non-capital cases. SCCID is not 2
typical party in crieninal cases. SCCID becomes mvolved in a case if @ eourt appointed attorney
obtains a funding order from the rial court and submits 1 voucher o the agency for fees or
expenses reimbursements. Purseant 10 the mubority granted to it by the General Assermbly, in
8C Code § 17-3-118, the Supreme Court of South Carolina issued an order on September 29,
2006. establishing the rules and procedures for the provessing of indigent defense vouchers, In
this ordler the Court provided that if there were objoctians by $CCID, then the agency shall
nutily the irial court and cowmsel of any objection and shall forvard any necessary materials to
the trial court in writiag or electronically. The order further provides that the trial court may
determring the weatter with or witheut & hearing, as may be appropriste, or uﬁm submission of
writien enaterials. The Cowr's order provides that aothing in the order preciude the trial conrt
from waking immedinte action on requests during the pendency of 4 case, Lastly, the order
provided that the procedures outlined shall remain in offect wuil altered or changed by
subsequent order or fegisiation. There have nol been any suhsequent order or legislation that
altered or changed the pracedure.

Pursuant o the authority granted by the General Assembly, in SC Code § 17-3-310.
SCCHD develaped & Voucher Paymeat Poticy that included the Court’s procedure regarding

objections ir the processing of indigent defense vouchers. The Youcher Payment Policy was




amended in 2021 to require atterneys to submit funding orders to SCCID within 13 days of the
Court signing such orders to alow for izsues and objections to be raised and for the trial court 1o
take immediste nction on issugs and vhijections during the pendency of a case and as carly as
possible. |

The tell court has the jurisdiction and authority to hear SCCID’s motion and ebjection 1o
the Order Granting Motion for Funding to Obtain Expert herein.

I BASES FOR MOTIOR AND ORIECTHONS

2. Detennination of Indigency 7 Ability to Retrin Counsel

Indigeney deals with & person's financial ability to retain or employ counsel. Incidental
fo the a;;;puintmem of counsel is access lo funds that the State has appropriated {o cover the fees
sod expenses of the indigent presentation. Indigency in South Carolina doex not deal solely with
the person’s financial abitity to afford the cost of livigation, South Caroling law and courl rules
provides thet if & person is Financially unable 10 retain or employ counsel, the person may submit
an application for the appointment of counsel, See S.C. Code of Laws § 17-3-10; § 17-3-30: §
17-3-45. See alse Rule 602, SCTACR. A personr that has a right 1o counsel and is finuncial
unable to rejinfemploy counsel may tequest the appointment of counsel as required by law. in
{his case, there Is wo ciaim that Mr. Walker is not financial able (o retainfemploy counsel and
there is no reguest for the appointment of coumsed,

Rule &Hlis the ondy suthority that refevences the redetermination of indigency. This
redeterminstion refers 10 a persos begin initial determined o be indigent a.n& thete ane
subsequent factors that may support that the person is no longer indigent. The rule states:

The initial designation of the Public Delender of appaintment of counsel

to represent an aceused shall be subject to review by the count i it

subsequently sppears that the sccused is in fact financintly able to employ
counsel, has obtained counsel of his own, or for ather good cause shown,




Rule 6802(c). SCACR.
The rule contemplates that If a person has retained ceunsed, counsel is unable to continue the
representation and ihe persen is not fnancielly able to retrin new counsel that the person can be
determined indigent and appoimted counsel.

During the wisd stage, trial counsel may be relieved anly for good

cause upen written petition to and by writien order of the wial judge.

in all cases where redief from representatian is sought by irial counsel, a

copy of the petition shall be served on the accused and the prosecuting

attorney. The Public Defender atso shall be served when refief s sought by

retained ar appointed counsel, If trisl counsel is relieved for goud couse, the

trigl court shall immediately appoint subsiltute counsel, Rule 602(ex 1), SCACR.
Rule 602 also provides for & person’s indigency status to be redetermined at the end of the wial
stage so that counsel may be appoinied to represem hi in the appeal stage of the case. The
person must request & determination of his indigency status from e Office of Appellate
Befense.

Section §7-3-10 also contemplates a simifar opporianity for a person that had relained
* counsel to later be considered indigent witen he is not donger financially able t retain counsel.
The section states:

The fact that the accused may have previously engaged or partially paid private

Counsel at his own expense in connection with pending chiarges shall not preclude

u fingding that he is financially unable to retain counsel. § 17-3-10

At no point, has Mr. Walker requesied the appointmant of counsel. At the time of his
funding tequest. he never presented nor argued 1o the court that he was rot able o afford to

retain or continue the employment of caunsel. Counsel never moved 1o be relieved. His request

had nothing to do with his inability to retain counsel




b. Defenve of Tudigents Fund iy for Public Pefenders and Appointeld Attoreeys

The Defense of Indigents Act can be found in Chapter 3 of Title 17 of the South Caroline
Cuode. Muitiple sections reference the payment of fees and/or expenses in cases where the ot
hes appointed counsel, being either the ;mbl’i‘c deferdler or “private appointed counsel”, Section
17-3-30 1s specificaily titled “Determination of fees Tor appeinted connsel and public
defenders . . ." jemphasis added] This seetion begine with the words “When private counsg] is
appointed pursuant to this chaprer. . Scclim. 17-3-80 s titled “Appropriation Jor expenses of
nppointed private counse] and publie defenders; restrictions and limitations.” The text of the
section provides that “This fund must be used to reismburse private-appointed counsel, public
defenders, and assistant public defenders Jor necessary expenses, . . . aetually incurred in the
representation of persons pursuant to this chapter, so kong a5 expenses are approved by the trial
judge.” Seetion §7-3-90 is titled “Vouchers for payment for services by privite sppointed
counsel and for reimbursement of expenses: approval and submission for payment,” The
section”s text begins with “Private, appointed counsel siwl submit . . ., and the public defender
shall do fikewise. . "

The Legislative intent and plain language of Clupter 3 of Title 17 is cleqr that defemse of
indigent funds is limited to cases where private counsel or the public defender is appointed. This
is alse SCCITY's Interpretatien of this statulory language. which SCCID 5 sasked with

implementing. Sze Brown v. DHEC, 348 5.C, 507, 560 B.E.2d 410 (2G02). the Supreme Court

hias held that “the Court generally gives deference to an administrative ageicy's interpretation of

an applicable statute or its own regulation.”

&




Because Artorney Philfips is retained counsel for the applicant. the applicant is not
entitles to access {o the Defense of Indigents Fund. The Soutl Carclina Supreme Court
explained in CFRE. LLC v, Greenville County Assessor, 395 5.C. 67, 716 S.6.2d §77

{201 1), siziutes

“must be read as 8 whole and sections which are part of the same
CGeneraf statutory law must be constrited together and cach ane given
effect,” 842 State Ports Auth. v, Jasper County, 368 5.C. 388, 398,
629 5.E.2d 624, 629 {2006). We therefore should not concentrate

on isolated phrases within the statute, Id. Instead, we read the statute
#5 2 whole and in & manner sonsonant and in karmony with its
purpose, Siate v. Sweat, 379 8.0, 367, 376, 665 5.E.2d 645, 630
{Ct.App. 2008), affd. 386 5.0, 339, 688 S.E.2d 569 {2010).

Section 17-3-3¢ must be read as & whole and comstrued wogether. The ssatuwe addresses
fees and expenses for private altorneys appointed 1w represent indigent defendants and public
defenders and approved experts in their cases, The “defendant” referenced tn the statute is the
incigent defondant and the aftorney the statute references is the private appoiated attorney or the
public defender.

¢« Rule 602, SCACR, Restricts Indigent Funds

Rule 602 also provides for the appoiniment of the Public Defender or private counse! bt

alsa specifically addresses cases where counsel fas heen retained. The rule states ﬂnat. “If

counsel shall have besn retained and partisily paid for bis services In gither trind or appeal stages.

no reirnburseraent may be had from indigent funds.” Oniy upon completion of the trial stage may

there be a redetermination of indigency for purposes sucl as the appeal,
. Defense of Indigents Fund is Not an Insurance Policy
The funds appropriated by the General Assombly are intended tir be used to comply with
the mandates to provide for indigent representimion 1o those citizens that are not financially able

to retain counsel. The funds are not appropriated to supplement fees and costy for privately




retained coonsel. People who are financially able 1o retain counsel possesses the ability o hire
the attorney of their choice and assumes the cost of that litigation. This becomes an agreement
or coniract between the person and the counse! to hire then and W provide representation, The
agreement of the parties controls their obligations to perfarm under the teems of that agreement.
The Stade is not & party w their agrsement and should net be made 1o filling the gaps of thelr
sgroement, How an attorey set their fee and how much they devide w charge is the decision of
that sttorney. Rale 1.5 of the Rules of Professiona} Responsibility provides a list of lactors the
nttorney should consider in determining their fee, The rule requires that the sttorney
communicate to the client the scope of the representation and the basis or rate of the fee and
expanses for which the chient will be responsible, preferably in writing, before or within a
reasonzeble time after commencing the representation. Presumably, an attorey will consult with
the potentia client in order to detsrmine the needs vo provide the representation needed.
Trough the consuliation, the atturney should, based upon bis experience, be able 1 determine
the reasonable expenses that may be needed 1o provide thet representation and discuss the same
with the client. The attorney and client should agree 1o the client hiring counscl, at the certain
cost of the ftes and expenses, and the sttorney providing representation avcordingly.

1n this case. it appenrs that Me. Walker, or someone on his behalf, consulted and hived 2
aitorpeys in this mater, Inidally, Mr. Walker retained attormey |, Fatkoer Wilkes, Anorsey
Witkes represented Mr, Walker from about January 2019 until sbout Seplember 2023, Tn
Septernber 2023, Mr. Walker wetained attorncy Dayne Phillips to represent hine in this PCR
aetion, BCCID does not have any infarmation about the retainer agreements for either of these
attomeys with Mr. Walker. Presumably. counsels extended offers fo represent him, and be

accepted the offers and retained counsels. Because they reached their agreements, the State




shoukd not be required o supplement the represemation with funds approprinted for the defense
of persons who are financially unable to employ counsel,
e. Detrimental Consequences to the Defouse of Indigents Fund

There would be profound detrimental consequences to the legal sysieny il retained
counsel had unfettered access to funds for investigative, expert, or other services based upon the
bare assertion of indigency afler the client has paid the retainer fee - especiatly paid in fll, This
could create an unbalanced system, giving an advantage to reteined counset of moving the count
for regources from SCCID w fund their retained chient’s defense. This would pervert the purpose
and mission of SCCID and empty its coffers to ald retained counsel an retained cases with
erucinl funds needed to support the public defender system and true court appointed counsel who
ace wuly providing indigent representation o those thi could not retain counsel in the fiest place,
This wonid creale a system rige for expleitation by some retained connsels who would use the
monies they colfected 1o cover their attommey fees while SCCID fund the actual cost of their
client's defense.

The General Assembly has given the court the authority to protect these Bmited funds 1o
ensuse thal the fonds are available for thelr intended needs.

CONCLUSION
The Court had jurisdiction pursuant 10 the order of the Supreme Court 10 hear any

objections raised by SCCIR to funding orders and vouchers,

&




With jurisdiction to hear this matler, the court should reconsider and vacate this funding crderas

SCCID does not have the authority to pay fees / costs in cases where counse! has been retained.

ervery B. O. Yollng B5C Bar No, 713

8C Corvnission on hndigent Defense
Post Office Box § 1433

Columbia. South Cavolina 29251
(803) 73413423

Email: hyoungd sceid.sc.goy

Columbiu, South Carelina

July 2, 2025




STATEOF SOUTH CARGLINA ) N THE COURT OF COMMON PLEAS

3
COUNTY OF LALRENS } EIGHTH JUDICIAL CIRCUIT
DAVIY LEE WALKER, }
} Case Mo, 2019-CP30-00026
% 3
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3
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iﬁl‘?} as fillows:

Bayue L, Phitiips

dayre@pricebenoaiiz.oomn

"Y‘;mqué

Hgaws 8.0 auﬁiz, S Bar £ 7013
8¢ Commission on fndigint Befeise
Post Office Box: } 1433

Calumbia, SC 921!

B {(R031734-1343

E: hyoungitseeidse gy

{olmubds, Saul Canding -
L L

v o X

. e, B2

Iy 7. 2025 = =
~ - 17—-?

HEH =

ce ¥ o=

Clri e SI

20w &

- 22

2 =

I




STATE OF 8OUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS ) EIGHTH JUDICIAL CIRCULY
)
DAVID LEE WALKER, } - CABENO.: 2613-CP-30-00026
)
Applicant, )
)
v. ) ORDER REVERSING PRIOR ORDER
J GRANTING MOTION FOR FUNDING
STATE OF SQUTH CAROLINA, ) TO OBTAIN EXPERT
)
Respondent. )
)

This matrer eotes before the Cowrt on Ootober 16, 2025, by way of the Seuth Carolina
Comtniszion on Indigent Defense’s (SCCID) Motion to Reconsider and AMer of Amend the
Judgment end Objecting o Grder Granting Funding Authority, which was filed on July 7, 2025.
Present and eppearing af the hearing was Dayne C. Phillips, Bsq., representing the Applicant, _
along with Hetvery B.O. Young, Esy., representing SCCID,

After carefu] consideration, ] hereby reverse this Court’s prior Order Granting the Motion
for Funding to Obtain Expert, signed on May 22, 2025, and filed with the Clerk of Couri on June
2, 2025. The Court overawns its earlier onder due primardly to the ergument of SCCID that if
SCCID is required to pay vosts for experts In this mater, every case in which the Applicant is
indigent will requiire costs to be paid by SCCID, even if counsel for the Applicant is not cours
ardered appointed. Such 2 result is not contermplated by the legislature,

IT XS ORDERED, ADJUBGED, AND DECREETF that the Order Granting the Motion

¥
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for Funding to Obtain Expert is reversed.
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ITIS SO ORBERED.
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S Bryan Doby, 10745 2nd
Cireuit Court Judge
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This_Sday of Novembe 2025
Bishopviile, South Carolina




STATE GF SOUTH CAROLINA ¥ INTHE COURT OF COMMON PLEAS
‘ ) ,
GOUNTY OF LAURENS Y EIGHTH JUDIGIAL CIRCUIT
_ !
DAVIEY LEE WALKER, ) Cags No, 2040.CP-30.00026
i
Applicant, }
i
V. ¥ MOTION TOALTER OR AMEND
} JUDGMENT PURSUANT 1O
Statn of Souti Corillig, b RULE 55(B). BCRCP
J
Defendant. )
1

The Applicent, by-and through the undersignad sitomey "Counsef), respactfully
moves 1o aller o amend the Court's order roversing its prior wrder granting Appllesnt's
ragtion for funding to oblaln exper! servicas pursuant to Rufe 59(e) of the South Caroling

‘Rules of Chil Provedure.  See U8, Const. amends. V, V1, XiV, SC. Conel. a1, 1, §8 3

and 14; Ake ». ﬁﬁf&hama;- 41 Ug. 8511985); 8.C. Code Ann. § 17-3-80(8) and (O},

‘Rule-802, 3CACR. Counsslracsivied notios of the Court's svdar on Nummt;ar L 2025,

hch

in.auppord of Yuis motion, Appiicamt submils the following sﬂgmﬁem:-, E?‘;d izaﬁs Aot

abandon of walve any DrEVIDME 188u6s OF apumernts raised i tha ﬁl‘tﬁ:‘ pf_’_adm@s and

oy

hearings s sotion: ' i
o

{17 The App¥cant has-a constiutonal right to effective asslslanqgaf mmse
e @ prédet 2 mestingiul defénse.  The Genermi Assembly has nol mly

‘protibited the Cowt from providing funding in s sliealion, snd it appesrs s ks o novel

fesuie in South Gardline that is gending an dppeal. Therafore, the Coun sranecusly held,
“The: Court ovgrtums its vatlier order due primarty to the argumnt of SOTID et if
SCECID in requireit 1o pay fosis Tarmqants n his matler, svery osse in which he Applicant
inddieatwill requive ool to'le paid by SCCID, even i counss for the Applicant s not
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court ordered appointsd. Such a result is not sontemplated by the legislatura,” {Ordar
datad November 5, 2025}, See genorally Bailey v. Stale, 309 5.C. 455, 459, 424, S.E.2d
503, 508 (1892) (quoting Ak v. Oklahoma, 470 U.8, 68, 10§ 8.Ct. 1087 {1985) (noting
that “the United States Suprame Court has held that the defendant must have 'a fair
opportanity to present his defense,’ thereby requiring tha Stets to provide the ‘basic toois’
for an adequate dafense to an indigent dafendant, . . . Thus, although the State is not
required t0 provide the indigent defendamt with unifirmited funding, it must ensure that the
defandant has competent counsel and the service of experts necassary to a meaningful
dofonsel.]”).
(2) In Reeves v. Stats, our Court of Appeals noted the procedurs for when this
stuation ooours:
If Reevess was indigent and could not afford to pay for an
axpart, the SBouth Caroling Office of Indigent Defense could
have providad the funds neaded to secure an expert witness,
Sea 8.C, Code Ann. § 17-3-60 (B) {2003} ("Upon & Ainding In
ex parte proceedings that Investigative, expert, or other
services are reasonably necessary for the representation of
the defendant, the court shall authorize the defendani's
attorney to obtain such services on behalf of the defendant
and shali order ths payment, from funds avaliiabie to the Office
of Indigert Defenss, of foes and sxpenses . . . "}

Reeves v. Stale, 415 S.C, 386, 377 n.5, 782 S.E.2d 747, 783 n.5 (CL App. 2015): Cf,

Strickiand v. Washington, 486 U.S. 688, 104 S.C1. 2052 (1084).

(3} Respecthully, neithsr law nor fogis supports tha Court's reversal of its prior
order ecause an appointed attomey represatited Applicant at trial, the Office of Appeliate
Defense reprosented Applicant on appes, and the undersigned Coungel was ot retalned
by the Applicant. In other words, i the undersignad Gounse! is relieved as Applicant's

lawyer fo ansure the Applicant raceives effective assistance of counsel, Applicant then
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would be appointed an attorney to rapresant hitm on this malter snd would be eligible to
receive funds from SCLID for expent sorvices. Basad on SCCID's argument, if an
organization raised funds for an indigent defendant’s fegal representation, that defendant
would than no longer qualify as indigent despits that the defendant does rot have access
or contral over how those funds are ultimately ussd, That is an absurd result and not the
intant of the federal and stafe constitutions or our Geners) Assembly. Therefors, this
determination should ba on a case-by-cags basis, and the unicue circumstances of this
cage miake it reascnable and necessary for te Courd to grant funding for expert services.

(4) Dua 1o the sericus nature of the offanss, tha State’s evidence, Applicant's
sanience; expert services are critical to-ensuring effective assistance of counsel, affording
Dua Procass, and datennining whether Applicant Is entitled 1o post-conviction refief.

CONCLUSION

Based on the foregolng reasons, the Applicant respectfully requests this Court
reconsider its reversal of the prior order granting funding to obtain expert sarices,

IT IS 50 MOVED. |

Respecthly submitled,

s/ Dayne Philfips

Dayne C. Phillips, Esq.

Price Benowitz LLP

1614 Taylor Streat, Suite D,
Colurmbia, §C 29201

O: 803-272-4503

C: 303-807-0234

F: 803-380-8035
dayne@pricebenowitz.com

ATTORNEY FOR THE APPLICANT
Naovambaer 17, 2028
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STATE OF SOUTH CAROLINA )} IN THE CGURT OF COMMON PLEAS

}
COUNTY OF LAURENS ) FIGHTH JUDICIAL CIRCUIT
DAVID LEE WALKER, )
‘ } Case No.: 2019-CP-30.00026
Applieant, )}
)
v, J SCCID RESPONSE TO APPLICANT'S
)] MOTION TO ALTER OR AMERD
STATE QF SOUTH CAROLINA, ) JUDGEMENT PURSUANT TO
} RULE 5%E}), 3CRCP
Defendant. )
)

South Caroling Commission on Indigent Defense (SCCIDY), by and through tmdg:signed

N ¥
counsel, responses o the Applicant’s Motion o Alter or Amend Judgenfﬁ?x&u@mt@ Ruie
o Y

$9(E), SCRCP, s detailed below. @R R m
ofs 2=
i PROCEDURAL HISTORY F}t"} M
ot U2
According 1o the Public Index of records. Applican, David Lee E\’aiﬁ}f;ﬁeta’imd F¥alkner
T

Wilkes, Esq. to represent hing int this Post Conviction Relief (PCRj action. The agg‘,ﬁicéﬁnn wis
filed in January 2019, The State filed its Return, In September 2023, Mr. Walker retained Dayne
C. Phillips, Esq. kv represent him, replacing Aftoracy Wilkes az the azomaey of record on lis
pending PCR applicadon. An evidentiary hearing was scheduled for Apeil 3, 2025, in this maner
but it ‘was coutinued. O Aprif 3, 2025, Mr. Walker, by and through his retained counsel, asked
the court to find hin indigem golely for the purpose of retaining expert services. The court took
the request under adviscment and on or about May 22, 2025, gramed Mr. Walker's cequesi. The
writien order granting this request was filed on June 2, 2025, with the Laerens County Clerk of
Couri office. Counsel for Mr. Walker provided the South Carolina Commission on indigent

Defense (3CCID) with a copy of this Order on June 24, 2025, by email. Counsel for SCCID




reached out to Attorney Phillips to discuss this matter and the agency’s objections and was
mstracted 10 file the ohjections with the court, The abjection and motion to vacate the order was
filed with the Cowrt on July 7, 2025, A heuring on the olyjection was hcld on October 16, 2025,
The Court issaed an Order Reversing Prior Order Granting Motion for Funding to Obtain Exper
on Noventber 5, 2025, The applicant filed hizs Motion to Aher or Amend Judgment on November
17, 2025,

Il APPLICANT'S RELIANCE ON CONSTIUTIONALLY PROTECTED REGHTS OF
INDEGENTS IN CRIMINAL CASES 1S MISPLACED

Applicant asserts that he has a constitutional right to effeciive assistance of counsel and to
present o meaningfial defense, The right to effective assistance of counsel is o fundamentf legal
principal ensuring that defendauts in crimingl cases roceive competent legal representation as
guasanteed by the Sixth Ameadment of the U, 5. Constitution, The Siah Amendmont states that
“In all criminnd progecutions, the sccused shall enjoy the right | |, to have the Assistance of Counset
fior hiy defenve.” Sbuth Amendment, TLS. Constitution. This right encompasses the necessity for
commsel to provide effective assistance, This right is crucial for a defendant 1o ensure 2 fhiv trint
and a just ontcome. However, this constitutionad right is only in criminal cases,

There is no constitutional issue al play before this Cour(, &S the state is not obligated by the
constitition to provide counsel or expenses related (o 2 PCR a‘cﬁnu. See Muregy v, Giarratano,
452 U8, 1, 109 8. C1. 2765 {1989} (holding prisoners seeking judicial reliel from their sentenee
in state proceedings were not entitled to counsel under the constiution), Grarer v Stare, 267 5.C.
486, 229 5.E.24 723 (1976} {bolding & PCR applican! does not have an absolute right to g free
ganscriph sinee it i aot comtitutionally mandated).  Applicant’s Rule 5%2), SCRCP. motion
conftates the rights a eriminal defendant enjoys when facing tial with the statutory right granted

oy our Legislature in the PCR setting. By operation of stanue, Post Conviction Relief aetions are




civil i pature. While the subject maticr of these civil lawsuits is the validity of & criminal
conviction against the defendant, the suit iisel is civil. Med in civil (common pleas} conrt,
governed by civil rales of pmcédwe. and allgws for civil relief.

£f an applicant is indigent as that term 5 defined by our statatory scheme, the applicant will
have an ptamey appointed for him through the sathority of $.C. Code Ann, § 17-27-60 2l Rule
F1.14d) SCRCP. These provisions defer funding 1o the “amuunts and 4o the extent funds are made
availablie 1o indigent defendanis by the General Assembly.™ 5.C. Code Ann. § 17-27-60. The Sixth
Amendment applies to crimingl proseeutions and not civil lawsuits, The issue before this Cotut is
ot consamtional, but whether the Generat Assembly hus awhorized payimsent of expert wriness
fees and other expenses during a PCR action whea an applicant is represented by privately retained
counsel. As noted below, 1o such awhigrization exisis,
. THE GEMNERAL ASSEMIHLY HAS NOT AUTHORIZED PAYMENT OF EXPERT

WITNESS FEES DURING A PCR ACTION WHEN AN APPLICANT 18 REPRESENTED
BY PRIVATELY RETAINED C{YUNSEL.

A. Applicant 1s not indigent o5 defined by the Defense of Indigents Act for aceess o pubiic
fands for Hrigation gxpenses since he has retsined gonnsel. _

In South Carolinz, a person is indigent if it s determined that ke is fnancially unable 1o
retain counsel under the Defense of Tadigents Act. $.C. Code Anp. § 17-3-18, Sev also 5.C. Code
Aun, § 17-3-20; § 17-3-30; § 17-3-45; Rule 602, SCACR, An applicant for PCR is granted scoess
to tiese funds only if they fall within the provisions required by the Act. As an initisl matier, this
Court’s order denving funding for expesis is supparted by the fact that applicant does not meet the
definition of indigent under the Defense of Indigents Act since he hus retained commel. An

applicant i ouly indigent, for acoess 16 the fimding provisions of the Defense of Indigenis Act




whess they are tnable 1o retaby eounsel. Here, applicant has retsined counsel and is not indi gent
for aceess to finds reserved for the defense of indigents,

The General Assenibly has created 5 single-source allowanca for foes and costs for indigem
criminal defendants and PCR applicants. As with any right, an indigeet person in this seiting is
free 1o waive seoess 1o such funding and seek private, retained representation, See Hiltou v. Siate,
432 8.C. 204, 810 8.F.2d 852 (2018) {ﬁncliug PCR applieant may waive stututory right to counsel
and proceed pro se). Under the Defease of Indigents Act, (o gain access to state funds o cover
flitigation expenses, an indigent defendunt (or applicani for PCR). must opt into the legal
represeniation authorized by tic General Assembly: either court-appointed counsel or the public
defender’s office. Asindigent defendant (or applicant for PCR)who privately retaing counsel has,
by voluntary choice, opted out of access to public funds,

This singie source model is followed in other states. In revigwing the funding for indigents
i Kentueky, the Kentucky Supreme Court noted the impact of the single source modei;

Be this a5 it may, in our view, KRS 311080, e1 veq., i5 2 unified
enacument which conterplates the necessity of g comprehensive
determivation whether a defondant qualifies for the bunefits
provided. For it w be determined that be does, he must be withow
the independent means to obtain counsel, The statute surely does not
cosemplate that a defemdant would be indigent for purposes of KRS
JLT0(1}D). but still abie to hire an stiorney.
Moron y. Com., 317 5.W.2d 218, 220 (Ky. 1991}

By contrast, other state statutes specifically allow access 1o state funding for privately
retained counsel.  The State of Florida is an example of & state where the Legishuture allows
taxpayer fands to be used for costs when an attomey is retained. See Fla. Stat. Ann. § 27.5%(5),

Florida's provision is entitled “Indigent for Costs.” 1t contains a comprehensive regutatory scheme

that 2tlows for applicstion by the defendamt snd review by Florids's fustice Administrative




Commission. The commission is allowed “to contest any motion to declare a persen indigent for
costs.” Fla. Stal. Aam. § 27.52(5)b). The stanye lists six specific criteria for 4 court to consider
when glipwing a defendant 1o be declared indigent for costs. fd. wt § 27.52(dN -6} The sixth
factor i% the amount the defendant paid the attorney. It contains “a presimption that the applicant
Is nov indigent for costs if the amount of attommey’s fees exceeds $5.000 for a noncapial case or
$25,600 for & capital case in which the state i§ seeking the death pennity.” By creating a demiled
statutory scheme for the cxamingtion of private foe agreements, the Florida Legislalure bos
adopted specific provisions that alter the single sowrce approach used in South Corolina and
Kemtocky.

South Caroling's General Assembly established a system that focuses on the appointment
of counsel aud provides access to appointed counse! the resources to present the defense of their
clients. Every person wha is unable o employ covnsel may apply for the sppeintment of counsel,
H vounsel is appointed, that person wonid have gecess to funds appropriated by the General
Assernbly to cover expenses of the representation. When a person is financially able and chooses
o employ private counse], that person opts out of the Stoie’s system to provide for indigent
defense. That person assumes the cost of their choice and the contract they gmer inta with that
private atomey controls the tenms of that sagagement. Tn this case, the Applicant employed
privase counsel 1o file and peosecute tis post-conviction reflef application. Ualike most PR
applicants, he did not file 5 pro-se applicaton and ask the court to appoint counsel for him, Fis
initiad attorney represented hing from January 2019 wil September 2023, In September 2023, the
Applicant employed another private attorney, Attarney Phillips, to take over the proseeution of his
PCR application. Astarney Phiflips hes representad the applicam from that date 1o present. The

Applicant opted out of the State’s indigemt defense system by privately rewining counset s was




his right. Applicant cannot sefectively enjoy the benefits of the system adopted by our General

Assembly by seleciing, piecemesl, which aspact of the Defense of Indigents Act apply.

B. The Defense of Indigents Act and the niley enacted by our Supreme Court onfy allow
acepss o public finds only for eonrt-appointed coumse! or public defenders.

By its express terms, access to funding uader the Defense of Indigents Act is restricted so
public defenders and court appoimed cotnsel. $,C. Code Ann. § 17-3-50 begins with the words,
“When private counsel is appoinad pursuant io this chapter, . " 5.C. Code Ann, § 173-58{A)
{emphasis added). Other sections of the Defense of Indigents Act support the Agency and the trial
court’s interpretation. Section 17-3-86 is titled, “Appropriation for expenses of appolnted privare
counsel and public defenders; restrictions and Hmitations.” S.C. Code Ann. § 17-3-80 {emphasis
added). The text of shie section provides, “Tlhis fund must be used to reimbuwrse private-appointed
connsel, public defenders, and assistant public defenders for necessary expenses . . . actuathy
incurred i the representation of persons pucsusni 10 this chapter, so long a8 expensas are approved
by the wial judge.” 4. (empbasis added). Section 17-3-90 is titled "Vouchers for payment for
services by privaie appoimted counsel and for veimbursement of expenses; approval and
submission for payment,” 8.C. Code Anm. § 17-3-90 {emphasis added). This section’s text begins
with “Private, appointed counsel shall submit . - . and the public defender shall do jikewise. . .~
As aoted, the Act defines the standard for indigem.‘y as a person who “is financially unable to
employ counsel.” 3.C, Code § 17-3-30(4), |

The Legishanre expressly gave the Supreme Court the authority o make niles necessary
for the adminisiration of the Defense of Indigents Aet. S.C. Code Ann. § 17-3-110. The Supreme

Court used this authority in Rufe 682, SCACR. This rule provides for the appointment of public




defenders or private coumse! but also to specificaily addresses cases where counsel has boen
teteined. The rule states that, “If connsel shall have been remained and pariially paid for his
services in either wial or appeal stages, #o rebmdrsement may be had from iisdigemﬁmds.“ Ses
Raule 602(c}, SCACR {emphasis added).

The General Assembly did not, nor did the Suprenie Court in the ¢reation of our court rules,
create a system that allows a person to be determined w be indigent ONLY for the puirpose of
expenses, Reading the statutes and court rafes in their piain language, the covrt can onty interpret
thein to deai with the appointment of counsef and not the opening of the State’s purse for retained

eoupsel.

The SCCID has intevpreted the Defense of Indipents Act o only gncompass pryment for
court appaisted counsel and not privately retained counse!.

The Seutl Caroling Comzission on Indigent Defense {SCCHD) has implemented o
Vouckier Payment Policy (VPP) originally ndopted by the Commission on September 25, 2007,
and sevised on February 25, 2021 Under the Agency rules for payments 10 giorneys from funds
allocated by the Geveral Assombly, “[e]very attorney who represents or expects o represent an
indigent cliznt pursuant to cowrl appointment or any Indigent Defense Contract (formerly Rule
608 Ceontracty assigament must register onfine with SCCID {www.sccidsc.govy for a User
Accoumt, be approved, and beigsued en altomey password.” VP Rule | (A )2) (emphasis added).

The Ageucy rules provide that “[wlithin 15 days of receiving notice of the appoinnnent or

! The Voucher Payment Policy is pubhshcé on the policies page of the SCCID's website and is

gvailable to he public and all members of the bar, See
fwttps. " secid.se gonddoss SCCID 20V ewehur™ 20Pay " » 20Pobw - RL\ LT E ol eds,




aszignmeni of any indigent defense case, counsel must vegister the case with SCCID online at
wwwpscilsc gy VPP Rale Rule | (BY(1) {emphasis added). The Agesey requives “[during
the ease-registration process, connsel is required 1o uploed a copy of the Order af Appointment 35
verification of the appointment.” VPP Rule I (B)(2) (emphasis added).

These miles comport with Rule 602(¢)’s plain fanguage and also accords with the Agency's
interpretation of section 17.3-50 :that payment from public fuads is available solely to court-
appainted atomneys and not, gs in the present case, privately retained counsel, The fntent of the
General Assembiy and the plain langusge of Chapter 3 of Title 17 are ¢lear that Defense of Indigent
Turids aice limited to cases where private counsel is court appointed. This court should defer 1o
SCCIDYs inyerpretation of this statatory fanguage, whick the agency is tasked with implementing.
See Brown v. DHEC, 348 8.C. 507, 560 3.E.2d 410 (2002 {stating that "the Court generally gives
deference 1o an administrative agency's interpretation of an applicable statute or ‘im o
regulation.”).

If the General Assembly wunts to subsidize privately revainad attorneys in PCR sedings, i€
is free 10 do 50 by creating the statutory muthoriiy and properdy funding tse same. This (ot
cannot, especially on the facts of this case, create an vnfunded mandste that coudd Haanctally

hemstring the Defense of Indigents Fund.

. THE DICTA IN REEVES V. STATE DOES NOT GIVE RETAINED COUNSEL
ACCESS TO THE DEFENSE OF INDIGENT FUNDS

Applicant mistaleenly relies oo dicta in Reeves v, State, 415 8.C, 366, 782 S.5.2d 747 (1,
App. 2015). While Reever was 2 PUR case, it did not speciatly deal witly tie issue before s count
smee the propriety of requiring the SCCED to pay for cxpert witness fecs when counsel for sn

apphicant was privately retained was not presented. briefed or argued in fReeves, Trisl counsel in




Reeves did almost nothing. Counsel failed to recognize the need for an expert medical witness.
Reeves at 377-78, 782 8.5.2d a1 752-53. Me did not discuss with his client about need to consult
or hire an expert. . The specific holdings of the case were that wial counsel {1} "should have
discussed hiring a medival experl with™ his client, and (2) “did not provide a legitimate trial
strategy for faiting to consult with s expert before mal or call # medicat expert witness to testify
attrigl.” Jd. “Frial counset could recall almant nmi.afng about the case excep! there was 4 ““*question
about money.™ 1o, His file was destroyed. /d

Applicant’s reliance of Reeves is premised not an th holding of Reeves - that trial counscl
failed 1o even consult with an expert or his elieat about getriug an expert ~ but dicta in a Tontnote,
In a footaote, the Court of Appeats voted “if Reeves was indigent and coudd not afford 1o pay for
an expert, the South Cacoling Office on Indigent Defense could have provided funds needed to
secure an experl.” fKeewes atn.5. While Reeves involved retained counsel, it does not stand for
the-principal that the Defense of Indigents Funds are available © retained counsel. The issue of
indigency wos never roised in Reeves at the trial levef (and thus ot are part of the reeord) snd only
referenced in dicta through a footnote during the appeal stage. Reaves did not weigh the factors
to detepmine indigency and did not rale upon or even cunsider the effect of counse] being retained
on the ability o access indigent funds.

Applicant is asking this Court 1o ignore the cusrent law and requice SCCIEY to pay costs
without budgetary authorization from the General Assembly, While some states have made
provisions in their statmes for retained counsel to potentiaiy sceess tpayer fands. South Caroting
is not one of thern.  Any decision to provide secess to state funds for retained cownsel is an issue
for the General Assembly to address tough their “power of the purse” i the annual

appropriations acts or statutory changes,




V. CONCLUSION
This Court did not error in vacating the funding order previously issued in this case, In

this case, the applicant asked the court to ONLY find him indigent 5o that he may have the Stne
to pay for fis experts while he paid the fees necessary 1o hire two {2) attorneys.  There are no
provisions wider the Defense of Indigents Act ihat allow aceess to public fiunds for persons who
retain private counsel. For e reasons stated hercin and in argument, the Court should deny the
Applicant’s motion to reconsider,

Weastey B Py

"ﬁtw—ery g, 0. Youllg, S Bar 7013

Deputy Director / General Counsel

SC Commission of Indigent Defense
Post Office Box 11433

Colwmbria, 8C 29211

{303% 7331343

Email: kyoungipsceid.sc.gov
LColombiy, South Caroling
Movermber 21, 2025
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IN'THE COURT QF COMMON PLEAS

EIGHTH JLBIIAL CIRCUIY

STATEOF SOUTH CAROLINA )
COLIMTY OF LAURENS

Tamart

BAVID LEE WALKER,
Appticin,

Case Mo W-CP-I0-a8078
#, CERTIFICATE OF SERVICE
ETATE OF SOUTH CAROLINA,

Defentun.
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FTATE OF SOUTH CAROLINA)

o )
COUNTY OF LAURENS FIN THE COURT OF COMMON PLEAS FOR
I . VTHE EIGHTH JUDICIAL CIRCIAT
DAVIDY LEE WALKER, } OBDER
Applicant ) CFANQ. 2019-CP-30-80026
Vi 3
Ssate of South {}amizm. J
Defendant )

Thiz matter is before the Cout pursusnt ta Rude 59 (2] SCRCP-The
Applicant seeks an Order of this Court smiending or aliering it Order of November
5. 2025,

- Parsuant to Rule 355 SCROP, this Cowt determines that the metion to
alternr dmeid my ba decided on beisfs filed by the parties and withoail oral
geguent.

" Having duly congidersd the mation to alteror amentd of the Appmant this
Court e determined that s original Order deted November §, 2025, is Ridly
suppozted by die taw aod the evidonse and ia heesby ratiifed snd recontirroed, The
mstion taalter or amend Hie carlier Order iz therefore DENIED.

ANI} IT18 $0 ORDERED. s 19
 Bishopville, South Coroline. O : Lol

] . S. Bryan Doby* uz?

Dewed:_1 {24 [ a7 Judge, Third Judigint (B
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS ) FOR THE EIGHTH JUDICIAL CIRCUIT
)
David Lee Walker, #274195, } Case No.: 2019-CP-30-00026
)
Applicant, )
)
V., )
) ORDER OF DISMISSAL
State of South Carolina, ) . - R
o 2 ¢
Respondent. ) ME e 2
) e = 2o
) o o - |
) bt | ‘i".) [Ty .E
se 0o
This matter comes before the Court by way of an application for po‘éf?ﬁﬁnvﬁtiof;greiief
~ L :

€

(“PCR") filed by David Lee Walker (“Applicant™), on January 15, 2019, _a‘pc,il__z}mende{&don ;(?ugustj
22, 2024, The Court convened an evidentiary hearing into the matter on March 2, 2026, at the
Newberry County Courthouse. Applicant was present at the hearing and represented by Dayne C.
Phillips, Esquire. Zachary W. Jones, of the South Carolina Attorney General’s Office, represented
Respondent.

After reviewing all records and evidence before the Court, this Court finds Applicant has
failed to establish that he is entitled to post-conviction relief. The Courf finds as follows:

I PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Laurens County Clerk of Court. In February 2014, the Laurens
County Grand Jury indicted Applicant for murder and possession of a weapon during the
commission of & violent crime (2014-G8-30-0228). Elizabeth P. Wiygul, Esquire (“Counsel™)
represented Applicant at trial. Assistant Solicitor O. Warren Mowry, Ir., Esquire, and Ruston W.

Neely, Esquire, prosecuted the case. .On February 23, 2015, Applicant proceeded to trial before
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the Honorable Frank R. Addy, Jr. The jury found Applicant guilty of murder but not guilty of the
weapons charge. Judge Addy sentenced Applicant to life imprisonment.

Applicant filed a timely notice of appeal. John H. Strom, Esquire, of the Office of
Appellate Defense, perfected the appeal. The South Carolina Court of Appeals affirmed
Applicant's conviction on April 19, 2017. State v. Walker, Op. No. 2017-UP-169 (S.C. Ct. App.
filed April 19, 2017.) Applicant then ﬁled a petition for rebearing that was denied by the South
Carolina Court of Appeals on June 23, 2017. On August 14, 2017, John Strom, Esquire, filed a

petition for writ of certiorari on behalf of the Applicant. The Supreme Court of South Carolina

. denied the petition for writ of certiorari on February 1, 2018. The remittitur was returned to the

circuit court on February 2, 2018.
Factual Summary

Late at night on October 31, 2013, Johnny Lee Cheeks (“Victim™) was shot at his Enoree
residence where he lived with Kelly Ball,

Toris Moore, Applicant's niece, testified Applicant stopped by to see her on the night of
the shooting. (R.p.75, line 25-p.76, line 4; p.76, line 17-p.77, line 15). Applicant was with two
other men——Churistopher Wells and Johnny Lee Saxon—and Applicant asked Moore if she had a
gun he could borrow. (R.p.77, line 16-p.78, line 8). Moore testified Applicant told her the three
men were “going to Enoree to rob an older man at his house" and said they only had one gun and
wanted another. (R.p.78, lines 9-11; p.79, lines 10-18).. Applicant further told Moote the older
man lived with a white worman and sold drugs and liquor out of his home. {R.p.78, lines 12-17).
Moore testified she told Applicant her mother pawned the gun because Moore did not want to be
involved in the robbery. (R.p.78, line 18-p.79, line 5).

Kelly Ball testified that she was with Victim on the night of the shooting. (R.p.86, lines 9-
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24.} The two had just returned to Victim's mobile home when someone knocked on the door, and
Victim answered it. (R.p.91, lines 3-12.) Ball testified Victim walked out, carrying keys and
money in his pockets and a gun. (R.p.92, lines 2-17; p.103, lines‘10—13.) Ball heard arguing and
"some cursing," and testified she heard three voices, but only recognized that of Victim. R.p.92,
line 18-p.93, line 1.) Ball stated she also heard "scuffling,” a loud thud, and seconds later she
heard a gunshot. (R.p.93, lines 2-6.) Ball ran down a short hallway toward the front door and
subsequently heard four more gunshots. (R.p.93, lines 9-20; p. 127, lines 12-21.) The door was
not closed, so Ball could see out into the yard. (R.p.93, line 21-p.94, line 2.) Ball crouched down
in the doorway and yelled, asking Victim if he was okay, and he told her he had been shot and to
get help. (R.p.94, lines 2-5.) Ball testified wi:len she looked outside, she saw a man lying on the
ground, later identified as ‘Applicant, and a second man standing near him. (R.p.94, lines 6-10;
p.124, lines 2-20.) ‘The second man was standing in a well-lit area, and Ball stated she made eye
contact with him and got a good look at his face before he ran away from the scene. (R.p.95, line
20-p.96, line 8.) Ball later identified the man under the light as Christopher Wells, (R.p.96, lines
9-19;p. 120, lines 4-14.) Ball testified Wells ran to a waiting vehicle, got in the back seat, and the
oar drove away; Ball did not get a look at the driver. {R.p.97, lines 4-25.)

" Ball dragged Victim inside the house and called 911, leaving Applicant on the ground
outside, (R.p.98, lines 1-11.) Ball stated Victim was panicked and said he was "going to lay here
and die." (R.p.99, lines 19-24.) A few minutes Jater, someone banged on the door and Ball asked
who was theré, and the person replied, "David." (R.p.100, line 5-p.101, line 3.) Ball testified
Victim told her, "Do not open that door. That is who shot me." (R.p.101, lines 4-10.) The knocking
soon stopped. (R.p.101, lines 17-22.) Victim told Ball the attackers had taken everything he had

on him, including his money, keys, and jewelry. (R.p.129, lines 11-14; p.137, lines 13-24),
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Law enforcement arrived minutes later. (R.p.101, line 23-p. 102, line 1.) Lieutenant Marty
Crain was the first depui;)f to approach the mobile home, and he testified he saw Applicant
collapsed in a chair on the porch and he heard 2 woman screaming inside. (R.p.140, lines 19-21;
p.140, line 25-p.141, line 4; p.141, lines 22-23; p.142, lines 5-13; p. 143, lines 1-3.) Ball opened
the door and Crain saw Victim on the floor inside, bleeding, with at least one gunshot wound to
his neck. (R.p.143, line 22-p.144, line 17.) Crain testified Victim was conscious and talking;
Victim told Crain the man on the porch had shot him. (R.p.144, line 22-p.145, line 5.) Another
deputy who arrived shortly after Crain found a gun on the ground in the yard, which was later
determined to be a .380 Lorcin handgun. (R.p.167, lines 2-5; p.170, lines 4-13; p.279, lines 6-13.)

Sergeant Robert Timmons remained on the porch with Applicant until medical crews
arrived. (R.p.209, lines 20-22; p.213, lines 4-9.) Timmons testified Applicant was not a suspect
at the time, and deputies thought he might be a victim even though Applicant said he had not been
shot, but had been "jumped.” (R.p.214, lines 4-14; p.353, line 21-p.354, line 17.) Specifically,
Applicant told Timmons a few people "jumped on [him] and his arm was broken in two places."
(R.p.214, lines 15-21.) Applicant said his attackers took off in a tan Ford Bronco before law
enforcement arrived. (R.p.214, lines 22-24.)

The lead investigator, Lieutenant Bryant Cheek, testified Victim was still alive and talking
when he arrived at the scene. (R.p.352, lines 8-21; p.360, lines 7-17.) Victim told Cheek that
"they" came to his home to rob him, that Applicant shot him, that Vietim then shot Applicant, and
that Applicant subsequently shot him again. (R.p.355, lines 1-5.)

Both Applicant and Victim were taken to the hospital. Cheek testified he did not realize
how serious Victim's injurié's were until he arrived at the hospital to continue his investigation.

(R.p.360, lines 18-24.) - The gunshot wound to Victim's neck was not life-threatening, (R.p.250,
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lines 1-13; p.251, lines 1-5.) However, the bullet that entered Victim's abdomen caused severe
internal bleeding and damage to multiple organs as it passed through his body, eventually leading
to his death. (R.p.251, lines 8-24; p.260, line 20 p.261, line 1).

While at the hospital, Applicant consented to a gunshot residue (“GSR”) test of his hands.
(R.p.361, line 1-p.362, line 7.) The results of the tests revealed the presence of particles associated
and consistent with GSR, and a bullet that fell out of the victim's clothes at the scene was later
matched to the .380 Lorcin handgun found in the yard. (R.p.148, lines 6-10; p.343, lines 1 1-20;
p.368, line 1 1-p.369, line 1), |

Present Application

In his initial PCR application filed January 15, 2019, Applicant alleged that he is being

held in custody uﬁlawfully for the following reasons:

1. Ineffective Assistance of Trial Counsel

a. Failure to properly prepare and investigate the case. (Including the failure
to investigate and obtain evidence, surveillance video, police body cam
video, cell phone records, cell phone video recordings, etc. that would
establish a defense in the case.

b, Failure to obtain transcripts. from court proceedings wherein potential
witnesses had given previous testimony or to obtain records relevant to the
impeachment of the testimony of any informants or state wiinesses.

¢. Failure to follow reasonable instructions or requests of the applicant.

d. Failure to properly present an adequate defense based on the facts and
circumstances of the case.

e. Failure to properly conduct discovery in the case.

f. Failure to properly subpoena and call witnesses and present evidence in the
defense of the case. Making improper stipulations or giving consent on
issues before or duting the trial which were adverse to the defense of the
case.

g. Failure to move for appropriate suppression hearings and properly object to
the testimony of witnesses and evidence in a timely manner.

h. Failure to properly and effectively cross-examine the State's witnesses.

i Failure to raise and properly argue and preserve record and issues for
appeal. -
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J.  Failure to make a proffer of evidence when warranted by the circumstances
of the case dand properly present and preserve issues for appeal:

k. Failure to make and preserve the record in cases of conferences at the bench
and in chambers.

1. Failure of counsel to communicate all plea offers to the Applicant and to
adequately discuss same in light of the evidence,

m. Failure to properly discuss the case and advise the Applicant on the
applicable law and procedure and facts known or believed to exist.
(Including the failure to meet with the applicant adequately and the failure
to. in a timely manner, fully review and discuss the discovery material,
evidence, law, and procedure so thaf the applicant would fully understand
the charges, consequences and choices, including plea options.)

n. Failure to fully and timely explain the advantages of a guilty plea and the
plea offers and the risks of trial, Failure to fully advise as to the right to
testify and the associated risks. -

2. Ineffective Assistance of Appellate Counsel

a. Failure to raise and adequately brief the issues preserved at trial or for which

there was a good faith argument as to preservation of the issue.
3. Discovery and Due Process Violations

a, Failure of the State to produce discoverable material that would have aided
in the defense of the case, including information in the possession of the
State or not in the possession of the State but that the State could reasonably
have expected to exist based on information in the State's possession such
that the State should have disclosed the potential for such evidence.

Applicant subsequently amended his application on August 22, 2024, raising the following
allegations:

I. Ineffective Assistance of Trial Counsel
1. Trial Counsel failed to properly prepare for Applicant’s trial.

a. Trial Counsel met with Applicant twice prior to trial, was admittedly
missing material evidence, had not consulted with the appropriate
expert witnesses, and failed to adequately communicate with him.

b. Trial Counsel failed to obtain and review all evidence with
Applicant in preparation for trial.

c¢. Trial Counsel failed to share, discuss, and advise Applicant
regarding the State’s evidence, the elements of the offenses, his
constitutional rights, and the sentencing ranges.
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d.

Based on Trial Counsel’s comments, Trial Counsel failed to prepare
for the State to argue Applicant’s guilt based on felony murder
docirine.

2, Trial Counsel failed to timely move for a continuance, resulting in prejudice
to Applicant based on the Trial Court’s comments and basis for denying the
motion.

a. Trial Counsel was not prepared to proceed to trial and should have

b.

moved for a continuance upon receiving notice for frial,

Based on the untimely disclosure of the gunshot residue {(GSR)
evidence, Trial Counsel failed to consult with a qualified GSR
expert and should have moved for a continuance upon receiving the
GSR evidence. -

Trial Counsel failed to consult with the appropriate medical doctors
for removing the bullet from Applicant’s body to have it examined
by the South Carolina Law Enforcement Division (SLED) and
should have moved for a continuance upon receiving notice for trial.

3. Trial Counsel failed to conduct a reasonable investigation and to develop
all available, relevant, and admissible or mitigating evidence in preparation

of Applicant’s defense.
a.

See Wiggins v. Smith, 539 U.S. 510 (2003); Lounds v. State, 380
5.C.-454, 670 S.E.2d 646 (2008) (holding “while the scope of a
reasonable investigation depends on a number of issues, at a
minimum, counsel has the duty to interview potential witnesses and
to make an independent investigation of the facts and circumstances
of the case.”) (quotation citation omitted); McKnight v. State, 378
3.C. 33, 46, 661 S.E.2d 354, 360 (2008) (finding “[a] criminal
defense attorney has the duty to conduct a reasonable investigation
to discover all reasonably available mitigation evidence and all
teasonably available evidence tending to rebut any aggravating
evidence infroduced by the State.”); Von Dohlen v. State, 360 S.C.
598, 607, 602 S.E.2d 738, 743 (2004): Sneed v. Smith, 670 F.2d
1348, 1353 (4th Cir. 1982) (“To meet this standard, an attorney must
at a minimum, ‘conduct appropriate investigations, both factual and
legal, to determine if matters of defense can be developed, and to
allow himself enough time for reflection and preparation for trial.””)
(quoting Coles v. Peyton, 389 F.2d 224, 226 (4th Cir, 1968)); Hicks
v. State, 314 5.C. 280, 443 S.E.2d 907 (1994); Peeves v. Stafe, 415
5.C. 366, 782 S.E.2d 747 (Ct. App. 2015).
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4, Trial Counsel failed fo file a supplemental motion for discovery or motion
to compel disclosure of evidence to ensure all material and impeachment
evidence had been disclosed by the State,

a. Trial Counsel failed to move for disclosure of all the BWC video
recordings prior to frial. Prosecutor O. Warren Mowry. Jr., admifted
in an affidavit that he did not collect all the BWC video recordings
from the officers at the scene,

b. Trial Counsel failed move for the entire SLED file (GSR, ballistics,
and latent prints) including but not limited to lab records, analyst
records (training. proficiency. Disciplinary, hand-written notes),
audit records. and communications with the prosecution and/or
investigators).

¢. Trial Counsel failed to personally review the Solicitor’s file prior to
trial.

d. Trial Counsel failed to request whether there were any promises or
deals made with witnesses, including but not limited to Toris Moore
and Kelly Ball, and whether any charges of these witnesses were
dismissed or expunged after Applicant’s trial.

e. Trial Counsel failed to request the cell phone extraction report.

f. See Giglio v. United States, 405 U.S. 150, 153.154 (1972) (kolding
Brady encompasses impeachment evidence): Kyles v. Whitley, 514
U.S. 419 at 442 n,134, 445-451 (1995) (finding due process requires
disclosure of any evidence that provides grounds for the defense to
attack the reliability, thoroughness, and good faith of the police
investigation, to impeach the credibility of the state’s witnesses, or
to bolster the defense case against prosecutorial attacks); see Gibson
v. State, 334 S.C. 515, 514 S.E.2d 320 (1999) (holding “a Brady
violation occurs when; (1) the evidence was favorable to the
accused, (2) it was in the possession of or known to the prosecution,
(3) it was suppressed by the prosecution, and (4) it was material to
guilt or punishment.”) (citation omitted); see also Kyles v. Whitley,
514 U.S. 419 (1995) (finding “the individual prosecutor has a duty
to learn of any favorable evidence known to others acting on the
government’s behalf in the case, including the police.”); Siate v.
Guiledge, 326 S.C. 220, 227, 487 S.E.2d 590, 593 (1997).

5. Trial Counsel failed to consult with a qualified GSR expert and call that
expert witness to testify at Applicant’s trial to rebut the testimony presented
by the State’s expert witness at trial.

6. Trial Counsel failed to timely move to have the bullst extracted from his
body for testing by SLED prior to trial,
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7. Trial Counsel failed to interview critical witnesses who could have added
to the credibility of Applicant’s case and challenge the credibility of the
State’s witnesses when it was reasonable and necessary to do so in
preparation for trial,

8, Trial Counsel failed to consult with a ballistics expert to review the SLED
report and records and to determine whether to conduct independent testing
on the untested items of evidence.

9. Trial Counsel failed to obtain all the BWC video recordings in preparation
for trial.

10, Trial Counsel failed to obtain and conduct an extraction of the cell phone
data and text raessages in preparation for trial.

11. Trial Counsel] failed to visit the incident location to determine the veracity
of the witness statements and police investigation, and adequately confront
witness testimony during the trial about the crime scene.

12, Trial Counsel failed to obtain witness Kelly Ball’s mental health records in
preparation for trial for adequate confrontation of this witness.

13. Trial Counsel failed to move for a hearing to challenge the suggestiveness
of the identification. See Neil v. Biggers. 409 U.S. 188 (1972).

14. Trial Counsel failed to properly raise, argue, and preserve for appellate
review whether. Applicant voluntarily provided a statement to police. See
Jackson v. Denno, 378 U.S. 368 (1964).

13. Trial Counsel failed to move for suppression of the hearsay statements made
by the Decedent and failed to object to the admission of these statements
during the trial. See Rules 801 and 802, SCRE.

16. Based on the Trial Court’s denial of the request for a continuance due to the
GSR issue, Trial Counsel failed to move for a mistrial when the State’s GSR
expert witness, Jennifer Stoner, testified that the particles found do not meet
the scientific definition of GSR, but in her opinion, the evidence constitutes
GSR.

17. Trial Counsel failed to adequately cross-examine witness, Kelly Ball, based
on her mental health records, inconsistent statements, criminal history, and
potential deals with the Government.

18, Trial Counsel failed to adequately cross-examine Toris Moore based on her
criminal history and potential promises/deals with the Prosecutor and/or
police. .

19. Trial Counsel failed to properly object to the untimely disclosure of the
photo lineup of his co-defendant Wells, particulatly after there had been
identification testimony.

20. Trial Counsel failed to move for redactions of the BWC video recordings to
comply with the South Carolina Rules of Evidence,
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21,

22,

23,

24,

25,

26.

27.

Trial Counsel failed to object to the admission of the incident report into
evidence when it contained unduly prejudicial, inadmissible hearsay, and
any purported {rial strategy would have been unreasonable. See Rules 403,
801, and 802, SCRE.

Trial Counsel failed to properly argue for a mistrial and to preserve that
issue for appellate review (e.g., the untimely disclosure of the fist of
witnesses, undisclosed evidence by the State, untested ballistics evidence,
the untested bullet in Applicant’s body, not having GSR expert witness to
rebut opinion testimony, etc...)

Trial Counsel failed to properly object to the Trial Court’s jury instruction
that malice may be inferred when “one intentionally kills another during the
commission of a felony” as an unconstitutional charge on the facts.

Trial Counsel denied Applicant his right to present a full and complete
defense.

a. U.S. Const. amends. V, VI, XIV; 8.C. Const, art. I, §§ 3, 14,

b. Crane v, Kentucky, 476 U.S. 683 (1986) (finding “[The
Constitution guarantees criminal defendants a meaningful
opportunity to present a complete defense™); State v. Mabe, 306 S.C.
355. 358. 412 S.E.2d 386. 388 (1991) (citing California v.
Trombetta, 467 U.8. 479 (1984) (finding “[dJue process requires
that & criminal defendant be afforded a meaningful opportunity to
present a complete defense.”); Jd, (emphasis added): see also Town
of Fairfax v. Smith, 285 8.C. 458, 330 S.E.2d 290 (1985) (finding
opportunity to present a full and complete defense includes “a
defendant’s privilege to request and obtain material evidence from
the state.”).

Trial Counsel failed to contemporaneously object to inadmissible evidence
and move to strike prejudicial testimony during Applicant’s trial,

Trial Counsel failed to properly raise and preserve for appellate review the
issne of whether the State unconstitutionally called his case for trial, See
State v. Langford, 400 5.C. 421, 735 S.E.2d 471 (2012).

Trial Counsel failed to present a reasonable trial strategy in Applicant’s
defense,

a. See Roseboro v. State, 317 S.C. 292, 294, 454 S.E.2d 312, 313
(1995) (finding “counsel must articulate a valid reason for
employing a certain strategy to avoid a finding of ineffectiveness,
and where counsel articulates a strategy, it is measured under an
objective standard of reasonableness™); Stacy v. Solem, 801 F.2d
1048, 1051 (8th Cir. 1986) (finding that “labeling counsel's actions
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as “trial strategy” does not automatically immunize an attorney's
performance from sixth amendment challenges.”™).

28. All allegations raised by the Applicant in the prior pleadings filed in this
action are hereby incorporated by reference as if fully set forth verbatim,

29. Based on the applicable issues, exhibits, and testimony of attorney Aimee
Zmroczek (who represented co-defendant Johnny Saxon) referenced in the
Order Granting Post-Conviction Relief for Applicant’s co-defendant,
Christopher J. Wells, the Honorable B. Alex Hyman found that the attorney
who represented Wells provided ineffective assistance of counsel for failing
to conduct an adequate investigation and failing to properly cross-examine
witness, Kelly Ball, regarding her mental health records and inconsistent
statements, Specifically, these allegations also apply to Applicant’s PCR
case and prove Trial Counsel provided ineffective assistance of counsel,

30. Trial Counsel failed to move for a dismissal or other appropriate remedy
based on prosecutorial misconduct based on the discovery violations and
resulting prejudice to Applicant.

31. Trial Counsel failed to properly move for a mistrial based on the discovery
violations.

32. Trial Counsel failed to present evidence of the text messages from the cell
phone that was in custody of the police. Specifically, text messages to the
Decedent that could be considered threatening in nature,

33, Trial Counsel failed to visit the incident location to determine the potential
visibility of the witness who purportedly identified the co-defendant.

34. Trial Counsel failed to adequately challenge the credibility of witness Kelly
Ball during cross-examination based on her using drugs the day of the
crime, providing multiple inconsistent statements, being on a call with her
mother, BWC video recording contradicting her statements,

35. Trial Counsel failed to properly object and preserve for appellate review the
State argument to the jury for a felony murder conviction when Applicant
was not charged with underlying felony (i.e., not charged with armed
robbery).

36. Trial Counsel failed to object to the Solicitor’s improper comments
regarding felony murder during the Prosecutor’s opening statement.

37. Trial Counsel failed to timely and properly argue for a continuance by not
consulting with ballistics expert prior to trial,

38. Trial Counsel failed to timely and properly argue for a continuance by not
consulting with a digital forensic expert regarding the cell phone evidence
prior to trial,

39. In connection with Trial Counsel’s failure to timely move for a continuance
upon receiving notice for trial, Trial Counsel failed to timely and properly
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40,

41,

move for ex parte funding orders to obtain expert witness in the following
areas: GSR, Ballistics, and Digital Forensics,

Trial Counsel failed to properly cross-examine Investigator Bryant Cheek
regarding his investigation, the State’s evidence, and his bias/connection
with the Decedent.

The testimony presented by State’s GSR expert was unduly prejudicial
because Applicant was shot prior to the GSR test, according to the SLED
Forensic Services Laboratory Customer Service Notice 2021-03 dated
December 20, 2021, Regarding Analysis of GSR Kits, providing, relevant
part; “Effective January 1, 2022, the SLED Trace Evidence Department will
not Jonger routinely accept and analyze gunshot primer residue (GSR) kits
collected from the following two categories of casework: - Shooting
victims, to include suicides - Persons known/found to be in the possession
of a firearm (fo include police officers).”

II. Ineffective Assistance of Appellate Counsel

L.

2.

A heating was convened before this Court on March 2, 2026, at the Newberry County

This Court has reviewed the testimony presented at the evidentiary hearing, observed the

Appellate Counsel failed to raise on appeal the issue of whether the Tria)
Court erred in denying Applicant’s motion for a.mistrial.

Appellate Counsel failed to properly raise and argue on appeal the issue of
whether the Trial Court erred in denying Applicant’s motion for a
continuance.- Specifically, Appellate Counsel focused on the issue of
Applicant being indigent and not having enough time to retain a GSR
expert, arguing that it denied his right to equal protection and due process
right to present a complete defense.

Appellate Counsel provided ineffective assistance in the event Trial
Counsel properly preserved other metitorious issues for appellate review.
All allegations raised by the Applicant in the prior pleadings filed in this
action are hereby incorporated by reference as if fully set forth verbatim,

courthouse. At that hearing, Applicant proceeded only on the allegations of ineffective assistance
raised in his most recent amended application, with the exception of issues 13, 14, and 40, which

he dropped. Accordingly, the Court deems all other allegations abandoned.

IL FINDINGS OF FACT AND CONCLUSIONS OF LAW

witnesses presented at the hearing, and weighed the testimony accordingly. Before the Court are

Applicant’s records from the South Carolina Department of Corrections, the transcript of
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Applicant’s trial, the records of the Laurens County Clerk of Court regarding the subject conviction
and sentence, Applicani’s appellate records, and Applicant’s initial and amended applications for
post-conviction relief, This Court has reviewed the records submitted to it by the parties, the legal
arguments made by the attorneys, and the pleadings. Pursuant to 8.C. Code Ann. § 17-27-80, this
Court malkes the following findings based upon all of the probative evidence presented:
Ineffective Assistance of Trial Counsel

In a PCR action, Applicant bears the burden of proving the allegations in his application.
Butler v. State, 286 8.C. 441, 334 S.E.2d 813 (1985). Applicant must prove his factual allegations
by a preponderance of the evidence. Rule 71.1(g), SCRCP. Where the application alleges
ineffective assistance of counéel as a ground for relief, Applicant must prove that “counsel's
conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied
upon as having produced a just result” Strickland v. Washington, 466 U.S. 668, 686 (1984),
Butler, 286 S.C. at 442, 334 S.E.2d at 814, |

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, the applicant must prove that counsel’s
performance was deficient. Strickland, 466 U.8. at 686; Cherry v. State, 300 8.C. 115, 117, 386
8.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625
(quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the attorney
provided representation within the range of competence required in criminal cases. Butler, 286
S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assis-
tance and made all significant decisions in the exercise of reasonable professional judgment.” Id.

(citing Strickiand, 466 U.S. at 690), “When counsel focuses on some issues to the exclusion of
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others, there is a strong presumption that he [or she] did so for tactical reasons rather than through
sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690).
The reviewing court, in determining deficiency, must affirmatively entertain the range of possible
reasons counsel may have had for proceeding as they did. Cullen v. Pinholster, 563 U.S. 170, 196
(2011); Harrington v. Richter, 562 U.S. 86, 109-10 (2011). “[E]ven if an omission is inadvertent,
relief is not automatic. The Sixth Amendment guarantees reasonable competence, not perfoct
advocacy judged with the benefit of hindsight.” Yarborough, 540 U.S. at 6; see also Murphy v.
Davis, 901 F.3d 578, 592 (5th Cir. 2018) (“[Clounsel’s performance need not be optimal to be
reasonable,”),

Second, counsel's deficient performance must have prejudiced Applicant such that “there

is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding

~would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. A reasonable

. probability is “a probability sufficient to undermine confidence in the outcome.” Strickland, 466

U.S. at 694, “This does not require a showing that counsel’s actions ‘more likely than not altered
the outcome,” but the difference between Strickland’s prejudice standard and a more-probable-
than-not standard is slight and matters “only in the rarest case.”” Harrington, 562 U.S. at 111-12
(quoting Strickland, 466 U.S. at 697). “The likelihood of a different result must be substantial, not
Just conceivable.” Id. at 112, “The prejudice analysis i‘equires the court deciding the
ineffectiveness claim to consider the totality of the evidence before the judge or jury.” United
States v. Basham, 789 F.3d 358, 371-72 (4th Cir, 2015) (quoting Elmore v. Ozmint, 661 F.3d 783,
858 (4th Cir, 2011)).
Counsel’s alleged failure to adequately prepare for trial

In his PCR application, Applicant claims Counsel was ineffective for failing to adequately
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prepare for trial, At the PCR hearing, Applicant testified that Counsel only met with him twice
prior to trial, He moved to have her relieved, but the motion was denied because he had already
fired two attorneys before Counsel appointed. He testified that discovery was not completed until
two days before the trial began, and he complained that Counsel did not have time to review it
with him before trial. He also testified that Counsel never discussed witnesses, trial strategy,
whether he should testify, potential defenses, or the elements of the crime.

Counsel testified that she was appointed three weeks before Applicant’s trial began. She
was the third attorney appointed to represent Applicant after he had fired Chip Howe and Bryan
Abel. She got a funding order to hire an investigator, Jimmy Powers, and she recalled going to
examine the scene of the crime with him on at least one occasion. She also got a funding order for
an expert in gunshot residue (“GSR™) analysis, but that expert became il! shortly before trial and
Counsel could not get in contact with him. Counsel requested a continuance to allow her to retain
- a different expert, but the motion was denied. (R.pp.26-32). At the PCR hearing, Counsel could
not remember exactly how often she met with Applicant in preparation for trial, but she testified
she would be shocked if it was only twice. She also spoke with Applicant multiple times by phone.
Counsel testified that she went to the solicitor’s office on an almost daily basis to examine the
State’s evidence; and she reviewed all the discovery she had in her possession with Applicant.
Counsel explained that she believed Applicant was going to testify, until the very first day of trial
when Applicant unexpécte_cliy moved to have her relieved as counsel and refused to participate in
trial. (R.pp.7-8). Counsel was surprised by Applicant’s outburst and testified that he refused to
meet with her afterwards when she iried to visit him at the jail to discuss the ongoing trial.

Counsel explained that part of her trial strategy was to argue that Applicant had been shot

by the same gun that shot the Victim—the Lotcin 380 found in the yard—which, if believed by
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the jury, would have refuted the State’s argument that Applicant was shot by the Victim in self-
defense with the Victim’s revolver, a Rossi .38 Special. This argument would have supported the
defense’s position that Applicant was merely present at the scene when some unrelated assaitants
showed up to perpetrate the attack on Victim., However, Counsel’s motion for a continuance to
have the bullet extracted from Applicant’s neck so that it could be forensically examined was
denied. (R.pp.40-52). In addition, Counsel’s strategy relied upon Applicant’s apparent
willingness to testify, and Applicant’s unexpected refusal to participate in frial made that
impossible.

The Court finds that Applicant has not met his burden of proof as to these allegations. The
record reflects that Counsel had only a few weeks to prepare for trial after she was appointed,
however, this largely appears to have been the result of Applicant’s own dilatory conduct and
repeated demands to replace his appointed counsel, The trial court specifically noted that
Applicant’s “discussions at requesting a new attorney or hiring a new attotney is nothing more
than an effort at delay on behalf of Mr. Walker. . . . Mr. Walker is attempting, as I said a moment
ago, to game the system.” (R.p.10, line 24—p.11, line 18). Furthermore, the Court finds credible
Counsel’s testimony that she met with Applicant multiple times before frial, spoke te him on the
phone several times, and attempted to meet with him during trial, but Applticant refused io attend
his trial and then refused to meet with Counsel when she came to visit him in the jail, Applicant
cannot blame Counsel for any lack of preparation attributable to his own obstreperous conduct.

Furthermore, the brevity of time spent by counsel in consultation with a defendant is not,
by itself, indicative of inadequate preparation. Collins v. State, 422 8.C. 250, 258, 810 S.E.2d 871,
875 (2018) (holding counsel’s performance was not deficient, even though he represented his client

for only six weeks and met with Lim only twice prior to trial); Smith v. State, 404 S.C. 493, 500,

Page 16 of 35



745 S.E.2d 378, 382 (Ct. App. 201 2) (holding counsel was not deficlient, despite only meeting with
applicant twice prior to his trial); see also Harris v State, 377 S.C. 66, 7475, 659 S.E.2d 140,
14445 (2008) (holding PCR court’s finding that counsel’s meetings with applicant were “limited
in number and duration” did not justify grant of post-conviction relief), abrogated on other
grounds by Smalls v. State, 422 S.C. 174, 810 8.E.2d 836 (2018). In this case, despite the brevity
of Counsel’s representation, she credibly testified that she was able to review with Applicant all
the discovery she had received. She also testified that she was able to hire an investigator and
attempted to hire a GSR expert. Counsel formulated a reasonable theory of the defense and
attempted to prove it by moving to have the bullet extracted from Applicant’s neck for forensic
analysis, but her requests for a continuance for that purpose were denied—again, latgely due to
the prior delays caused by Applicant’s own dilatory conduct. The Court finds Counsel’s
performance in preparing for trial was not deficient; on the contrary, it was commendably diligent
despite the limited time available.

In addition, to prove: prejudice, the applicant must show a reasonable probability that
additional time spent in preparation would have changed the outcome of his case. Jd. at 25960,
810 S.E.2d at 876 (citing Jackson v, State, 329 S.C. 345, 353-54, 495 S.E.2d 768, 772 (1998);
Skeen v. State, 325 8.C. 210, 214-15, 481 'S.E.2d 129, 132 (1997)). Apart from the additional
evidence obtained by Aimee Zmroczek—discussed in further detail below—Applicant has failed
to introduce any addifional evidence that could have been discovered or developed by more
thorough pre-trial preparation. Applicant complains that Counsel did not obtain a qualified GSR

expert in time for trial; however, he failed to produce such an expert at the PCR hearing! to show

! Applicant informed the Court that he had moved for funding in order to retain a GSR expert in
preparation for the PCR hearing; however, his motion was ultimately denied,
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how additionﬁ expert testimony might have benefited his defense. Applicant also complains that
Counsel did not succeed in moving to have the bullet extracted from his neck and examined;
however, although the bullet has now been removed and examined by SLED, Applicant did not
introduce the results of that examination at the PCR hearing. Applicant’s claim that such additional
investigation would likely have changed the outcome of his case is purely speculative. See, e.g.,
Martin v. State, 427 8.C. 450, 455, 832 S.E.2d 277, 279-80 (2019) (holding a PCR applicant who
claims trial counsel was ineffective for failing to call certain witnesses must produce those
witnesses or their testimony at the PCR hearing); Taylor v. State, 258 S.C. 369, 378, 188 S.E.2d
850, 854 (1972} (holding a PCR applicant’s allegation that his trial counsel failed to adequately
investigate his case was unsupported where the applicant failed to point out any beneficial evidence
which could have been discovered by further investigation).
Counsel’s alleged failure to move for a continuance

Applicant’s claim that Counsel failed to move for a continuance in order to retain a
qualified GSR expert and to have the bullet in Applicant’s neck extracted and analyzed is
conclusively refuted by the record. As explained above, Counsel sought a continuance on both of
those grounds, and the trial court denied her request. Furthermore, in the absence of any evidence
showing that the GSR expert and forensic analysis of the bullet would have been helpful to
Applicant’s defense, Applicant has not met his burden of proving prejudice.

Allegations related to Aimee Zmroczeks® representation of Johnny Saxon

At the PCR hearing, Applicant relied extensively on the testimony of Aimee Zmroczek,
the aftorney who represented Applicant’s co-defendant Johnny Saxon. Ms. Zmroczek explained
the actions she took in preparation for Saxon’s trial, Applicant argues that Counsel performed

deficiently by failing to take the same actions in preparation for his trial. He further argues that he
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was prejudiced by Counsel’s performance because Saxon was ultimately acquitted of murder,
while he was convicted,

There are several serious flaws with this argument. As an initial matter, Applicant and
Saxon were not similarly situated defendants. The evidence against Applicant was far stronger
than the evidence against Saxon: Applicant was found by law enforcement sitting wounded on
Victim’s front porch, whereas there was no direct evidence of Saxon ever being on the scene at
all. Victim expressly told responding officers that Applicant was the person who had shot him;
however, Victim did not say anything that would implicate Saxon. Ball also testified that the
person on the porch after the shooting identified himself as “David” and thet Victim told her,
“Don’t let him in. That is who shot me.” However, nothing in Ball’s testimony implied that Saxon
was at the scene. The only evidence connecting Saxon to the crime in any way came from Toris
- Moore, and all she said was that Saxon was with Applicant and Christopher Wells prior to the
shooting, when Applicant came to her house to ask her for a gur. (R.p.77, line 9-p.78, line 6).
Although Moore said Saxon was with Applicant and Wells, she did not testify to Safmn saying or
doing anything during this interaction.

Clearly, the evidence against Applicant was far stronger than the evidence against Saxon.
In light of all this evidence, Counsel faced a different and much more difficult task in defending
Applicant than Ms. Zmroczek faced in defending Saxon. The mere fact that Ms, Zmroczek took
different actions of pursued different lines of investigation than Counsel did is not, by itself,
probative of whether Counsel provided constitutionally adequate representation for Applicant.
Ms, Zmroczek’s actions’ do not constitute a “checklist for judicial evaluation of attorney
performance.” Sirickland 466 U.S. at 688. As the United States Supreme Court recognized in

Stricklard:
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No particular set of detailed rules for counsel's conduct can

satisfactorily take account of the variety of circumstances faced by

defense counsel or the range of legitimate decisions regarding how

best to represent a criminal defendant. . . . There are countless ways

to provide effective assistance in any given case. Even the best

criminal defense attorneys would not defend a particular client in

the same way.
Id at 689, Much less, therefore, should different atforneys be expected to defend different clients,
with materially different cases, in the same way.

In addition, Saxon was the last of the three co-defendants to be tried, affer Applicant and
Wells. Ms. Zmroczek testified at the PCR hearing that she had the advantage of already knowing
the result of Applicant’s trial at the time she was preparing her strategy for Saxon’s defense—an
. advantage which obviously was not available to Counsel. “A fair assessment of attorney
performance requires that every effort be made to eliminate the distorting effects of hindsight, to
* reconstruct the circumstances of counsel's challenged conduct, and to evaluate the conduct from
- counsel’s perspective at the time.” Id at 689 (emphasis added).

Furthermere, the Court finds Applicant has not met his burden of proving prejudice as to
any of these allegations. Even if Counsel sad done the same things Ms. Zmroczek did, Applicant
has failed to prove that those actions would likely have resulted in a different verdict.

First, Applicant criticizes Counsel for not obtaining body-worn camera (“BWC”) footage
from additional officers who responded to the crime scene. However, the Court has reviewed the
additional footage and finds it was mostly duplicative of the testimony given by the responding
officers and by Kelly Ball. Counsel cannot have been deficient, nor can Applicant have been
prejudiced, merely by the failure to present totally cumulative evidence at trial.

The only issue Applicant identifies as being vniquely depicted on the additional BWC

footage is an incident from Officer Sweat’s BWC video, in which Sweat and another officer locate
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the Lorcin .380 handgun in the grass and collect it as evidence. Ms. Zmroczek testified that, in
her opinion, the video depicts the officer picking up the gun and wiping it down, potentially
destroying fingerprints or other evidence. However, she admitted that, when she cross-examined
the officer about it, he testified that he was simply racking the slide to make sure there were no
bullets in the gun. Ms, Zmroczek admitted that the video does not clearly show that the officer
was wiping down the gun, but she claimed that she could not hear the sound of the gun being
tacked and that, in her opinion, the officer’s hands were moving too fast to be racking the gun.
The video in question was introduced as part of Applicant’s Exhibit 17, a flash drive. There
are three versions of the video, apparently one original and two so-called “enhanced” versions.
The original is entitled “Sweat - lorcin 380 (no enhancements)” and the others are entitled “Sweat
- lorcin 380 (audio enhanced only)” and “Sweat - lorcin 380 (audio and video enhanced),”
" The Court has viewed all three versions of the video and finds that Ms. Zmroczek’s

characterization of the events it depicts is dubious, to say the least. The gun itselfis almost entirely

. out of frame, but the officers’ actions and statements while handling the gun are most consistent

with racking the gun to make ij: safe for collection as evidence. The video begins with Officer
Sweat walking toward another group of officers who are looking at something on the ground with
a flashlight. Officer Sweat appears to crouch down to look at something in the grass, then he
stands back up. Atapproximately 1:32, one officer asks, *“Is it empty?” and another replies, “Yeah,
it’s empty,” followed by a few words that are obscured by radio noises. The first officer then asks,
“Ts it locked out?” and the other replies, “No.” Two officers can then be heard talking over each
other for a few seconds, then one says, “Pull it all the way back; now push it up,” at approximately
1:42. One officer can be seen leaning over, apparently examining something below the bottom of

the frame. At apinroximateljf 1:47, one officer says, “It’s hard to get it to work,” and another says,
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‘;Let’s fire itand see.” Atapproximately 1:52, another officer says, “Hey, set it down; don 't handle
it too much,” and another Mediately says, “rack it back a couple times just to make sure.” At
this point, the camera points at an officer who appears to be holding an object inlhis hands just
below the bottom of the frame. The officer moves his left arm three times in a short, back-and
forth motion; each time a mechanical sound consistent with racking the slide of a pistol can be
distinctly heard. At approximately 2:05, an officer distinctly says, “Put it on safe for right now.”r

Although the video is far from clear, the portions that can be seen and heard do not tend to
support Ms. Zmroczek’s claim that the officers inexplicably decided to wipe the gun down. The
video is far more supportive of the officer’s testimony at Saxon’s trial that they were merely
racking the slide to make the gun safe.

The mere possibility of pursuing additional cross-examination based on the BWC videos
* is not sufficient to establish prejudice. See Strickland, 466 U.S. at 693 (The prejudice standard is

not whether counsel’s alleged error “impaired the presentation of the defense”; such a standard

. would be “inadequate because it provides no way of deciding what impairtents are sufficiently

serious to warrant setting aside the outcome of the proceeding.”), Rather, the question is whether
Applicant has shown a “reasonable probability” that additional cross-examination would have
changed the result of his trial—and the answer is, he has not. Had Counsel pursued this line of
cross-examination, the officer would likely have given the same innocuous response he gave to
Ms. Zmroczek: he was not “wiping” the gun but simply racking the slide to ensure it was safe, in
accordance with department policy.

This Court cannot see how Applicant could have been prejudiced by Counsel’s failure to
obtain and present this footage. Moreover, even if the video had clearly shown that the officers

mishandled the gun, that would not tend to exculpate Applicant. Strickland requires this Court to

Page 22 of 35



“consider the totality of the evidence before the judge or jury,” and specifically to consider all the
facts that were “unaffected by the errors.,” Strickland, 466 U.S, at 695, In Applicant’s trial, the
State did not rely on a.ﬁy fingerprints from the gun; rather, the State’s case was based primarily on
Applicant’s undisputed presence at the scene of the crime, Moore’s testimony that Applicant had
a gun and was planning to rob Victim earlier that evening, and Victim’s identification of Applicant
as his assailant. Even if the BWC video contained clear and unambiguous proof that the offices
mishandled the pistol, it would not have affected any of the damning evidence the State actually
relied on at trial.

Next, Applicant argues he was prejudiced by Counsel’s failure to obtain “threatening” text
messages from the victim’s phone. Ms. Zmroczék testified that she arranged for an expert to
extract text messages from the victim’s cell phone. She pointed to three texts from the night of
the murder, which she characterized as threatening, The thrée texts at issue state:

9:22 PM: Hey this is teresa you dont have to lie if you with your lil
ho kelly just be a man about it and tell me so dont be sacred Jove
you :

9:38 PM: You going down

10:07 PM: The trueth will set you free love you and sick of the
games your playing with me

Applicant’s Exhibit #20 [errors in original]. The Court notes that none of these texts includes any
express or even implied threats of violence. Two of them even includ;, the words “love you,”
which are not words typically included in a death threat. The most that can be said about them is
that they convey a tone of annoyance, but that falls far short of threatening violence. Nevertheless, -
Ms. Zmroczek argued that the person who sent these messages—arl individual she identified as
“Teresa”—was threatening the victim,

Even in the unlikely event that a jury might have interpreted these messages as containing
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veiled threats of violence, the Court finds Applicant has not proven the result of his trial would
have been different. Applicant argues that the texts could have supported an inference of third-
party guilt. But the test for admissibility of “third-party guilt” evidence is strict:

[Elvidence offered by accused as fo the commission of the crime by

another person must be limited to-such facts as are inconsistent with

his own guilt, and to such facts as raise a reasonable inference ox

presumption as to his own innocence; evidence which can have [no]

other effect than to cast a bare suspicion upon another, or fo raise a

conjectural inference as to the commission of the crime by another,

is not admissible. . . . [B]efore such testimony can be received, there

must be such proof of connection with it, such a train of facts or
circumstances, as tends clearly to point out such other person as the

guilty party.

State v. Gregory, 198 S.C. 98, 16 S..E.2d 532, 534-35 (1941). Under South Carolina law, evidence
which merely permits a “conjectural inference as to the commission of the crime by another” is
not admissible. Jd. The te)-d' messages in question do not even come close to establishing “such a
train of facts and circumstances” as to clearly point out Teresa “as the guilty party.” Other than
the questionable characterization of the three text messages above as “threats,” there is no evidence
whatsoever that Teresa was tﬁe person who robbed and murdered the victim. Even if Counsel had
obtained those text messages, they would have been inadmissible as a matter of law.

Furthermore, even if Counsel had managed to introduce the text messages at Applicant’s
trial, their effect on the outconie of the trial would have been nil. Applicant’s proposed theory of
third-party guilt is impossible to reconcile with the facts of this case. Applicant was indisputably
found at the scene of the crime by police, clearly having been wounded in a gunfight. The victim
himself lived long enough to tell the police that Applicant was the man who shot him and that the
motive for the shooting was a robbery. Toris Moore testified that Applicant was planning to rob
the victim earlier that day. The idea that the shooting was actually perpetrated by this “Teresa,”

and that the motive was something other than armed robbery, is totally unbelievable, especially
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when the only evidence in suppott of that theory are three vaguely worded text messages.

Again, this Court must “consider the totality of the evidence before the judge or jury.”
Strickiand, 466 1.8, at 695. Applicant has not explained how his third-party guilt theory could
possibly be reconciled with the rest of the evidence presented at trial.

Next, Applicant argues Counsel should have gone to the crime scene at night to examine
for herself the lack of visibility, in order to impeach Ball’s testimony that she could see well encugh
to identify Applicant’s co-defendant, Christopher Wells, and his car. At the PCR hearing, Ms.
Zmroczek testified that she went to crime scene around 1:00 in the morning and, in her opinion, it
was too dark for Ball to have seen what she claimed to see.

Again, this Court finds Christopher Wells and Applicant are not similarly situated co-
defendants. Unlike Applicant, Wells was not apprehended at the scene of the crime; the only direct
evidence of Wells’s presence at the crime scene was the testimony of Kelly Ball identifying him

- as the person she saw standing in the driveway shortly after the shooting. Applicant, on the other
hand, was undeniably present at the crime scene; law enforcement found him sitting on Victim’s
porch, exactly as Ball claimed. It would have been pointless to claim that Ball’s identification of
Applicant was unreliable, sitce there was no dispute that Applicant was present.

In addition, Counsel festified that she did go to the crime scene with her investigator to
examine it for herself. And the Court’s own review of the BWC videos suggests that, although
the night was dark, there was sufficient light from nearby floodlights to illuminate the porch and
the area immediately in front of the house, such that it was not implausible that Ball could have
seen both Wells and Applicant in the yard as she testified.

Next, Applicant criticizes Counsel fornot using the recording of Ball’s 911 call to impeach

Ball’s trial testimony. Ms. Zmroczek testified that she used the 911 call to expose inconsistencies
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in Ball’s statements during Saxon’s trial. Specifically, Ms. Zmroczek referred to a portion of
Ball’s testimony during Saxon’s trial where Ball stated .that, after taking Victim inside and calling
911 following the shooting, she heard Applicant beat on the door of the trailer and threaten to kill |
her and Victim. Ms. Zmroczek claimed this was refuted by the 911 recording.

The Court notes that Ball never claimed Applicant made those threats during Applicant’s
trial. Obviously, it would have been impossible for Counsel to impeach testimony that Ball never
eﬁren gave until Saxon’s trial more than a year later.? Applicant has not pointed out any other
alleged inconsistencies between Ball’s testimony and the recording of the 911 call. The Court
cannot perceive any way in which Counsel could have used the 911 recording fo impeach Kelly
Ball or otherwise weaken the State’s case.

Next, Applicant criticizes Counsel for not obtaining mental health records for Kelly Ball
to use for impeachment purposes. Ms. Zmroczek claimed she obtained copies of Ball’s mental

- health records, which revealed that she had bipolar disorder, She also claimed Bali’s mental health
records included statements she made during her mental health treatment that were inconsistent
with her testimony at trial. Applicant, however, did not introduce those records at the PCR hearing,
Thetefore, the Court finds he has failed to prove prejudice. To prove prejudice from counsel's

alleged failure to procure or present evidence, a PCR applicant must present the omitted evidence

? In addition, the complete 911 recording was not provided to this Court to substantiate Ms.
Zmroczek’s claim that it is inconsistent with Ball’s testimony. The flash drive presented to this
Court contains only brief excerpts from the 911 call. In most of these excerpts, Ball’s statements
are difficult to understand; she is clearly experiencing extreme terror and appears to be trying to
talk to the 911 operator, Victim, and her mother on another cell phone at the same time. However,
there is one excerpt in which Ball appears to have heard a sound from the front door and yells,
“Who is that? Who is it?” In another excerpt, Ball fearfully tells the 911 operator that someone
is frying to get in the house, Although Walker’s voice cannot be clearly heard in the excerpts
provided to this Court, the Court is unable to perceive any obvious inconsistencies between the
911 recording and Ball’s testimony. On the confrary, the provided excerpts from the 911 recording
tend overall to corroborate Ball’s account.
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at the PCR hearing; mere speculation and conjecture by the applicant is insufficient to support a
finding of prejudice. Garren v, State, 423 S.C, 1, 13-14, 813 S.E.2d 704, 711 (2018); see, e.g.,
Palacio v. State, 333 S.C. 506, 513, 511 S.E.2d 62, 66 (1999) (holding PCR applicant failed to
present any probative evidence of prejudice from counsel’s failure to obtain certain documents,
where “the contents of these documents were never revealed at the PCR hearing.”).

In addition, the mere fact that Ball had been diagnosed with a mental health disorder would
not be relevant for impeachment purposes absent some proof that her disorder actually affected
her credibility. C.f State v. Galloway, 443 S.C. 229, 240, 904 S.E.2d 866, 872 (2024) (holding
testimony about a victim’s schizoaffective disorder “gives the jury nothing it can use to determine
this victim's credibility other than to guess”). Applicant has not offered any such proof. Nor has
Applicant connected Ball’s bipolar disorder with any of the material facts to which she testified.
- Cf id. (Unless victim’s schizoaffective disorder diagnosis is connected “to the facts of a particular
- case, the jury has no basis on which to use the knowledge except to speculate whether it could
have played a role in the case.”).

Counsel’s failure to investigate whether prosecutors made deals with witnesses

Applicant claims that Counsel failed to investigate whether the prosecution made any deals
or promises with Kelly Ball and Toris Moore in exchange for their testimony, However, Applicant
provided no evidence of any alleged deals or promises at the PCR hearing. Accordingly, Applicant
has failed to meet his burden of proof as to this allegation.

Counsel’s failure to request the “cell phone extraction report”

Applicant claims Counsel should have requested the “cell phone extraction report.”

However, Ms. Zmroczek testified that the State had not performed a cell phone extraction by the

time she took over representation of Johnny Saxon, which was after Applicant’s trial. Ms.
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Zmroczek bad to hire her own expert to extract the information from the victim’s cell phone.
Therefore, there was no cell phone extraction report at the time Counsel was preparing for
Applicant’s trial. Moreover, apart from fhe three test messages obtained from the victim’s cell
phone discussed above, no other information obtained from the cell phone was presented to this
Couwrt at the PCR hearing. Accordingly, the Court finds Applicant has not met his burden of
proving prejudice as to this allegation.
Counsel’s failure to object te the victim’s “hearsay” statements

Applicant claims Counsel should have objected on hearsay grounds whenever witnesses at
his trial repeated statements made by the victim, The Court finds, however, that Counsel was not
deficient for failing to make any such objection. The victim’é statements—which were given
almost immediately after the shooting and shortly before the victim bled'to death as a result of his
wounds—were obviously ddmissible under the “dying declaration” or “excited utterance”

“exceptions to the hearsay rule. See Rule 803(2), SCRE; Rule 804(b)(2), SCRE. Any objection
would have been futile.
Counsel’s handling of the State’s GSR expert

Applicant claims Counsel was ineffective for not secking a mistrial after the State’s GSR
expert testified that, in her opinion, Applicant had particles consistent with GSR on his person
even though her analysis did not detect all three particle comﬁonents of GSR. (Trial Tr.p.379,
lines 2-23). Applicant also claims the State’s expert testimony on this point was unduly prejudicial
because Applicant had been shot, and SLED has recently changed its policies so that it no longer
performs GSR tests on shooting victims,

SLED’s change of policy appears to be based on the fact that being shot with a firearm is

highly likely to leave GSR on the person of the shooting victim, regardless of whether that victim
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actually handled or fired a gun. However, the State’s own GSR expert explicitly made this same
pl;int during Applicant’s trial, stating “I cannot tell you if this is on his hand from him firing a
weapon or from him being shot, Because if the gun was pointed at him and he has a bullet passing
through him, that can put residue on your hands,” (Trial Tr. p.380, lines 1-6). She further
explained that she did not analyze Applicant’s clothing because, “As 1 explained before, if
someone is shot we expect to find gunshot residue on them. . . . I can’t answer the question of
whether or not they fired a weapon or were near a weapon when it was fired . . . So therefore, we
do not analyze clothing of a shooting victim.” (Trial Tr.p.380, line 24-p.381, line 7). In other
words, the State’s own expert made substantially the same point Applicant is now making on PCR:
first, the particles found on Applicant’s person were consistent with GSR but did not have all three
components necessaty to meet the technical definition of GSR; and second, the GSR found on
Applicant could have come from his being shot with a firearm, rather than from his own use of a
firearm on the night in question. As Applicant was indisputably shot during the incident, the
presence of particles consistent with GSR on his person would have been expected. The State’s
own expert acknowledged that the presence of those particles alone could not establish whether
Applicant used a gun that night. Based on the record, the Court is unable to discern any possible
prejudice to Applicant resulting from Counsel’'s failure to more thoroughly challenge the
conclusions of the State’s GSR expert during trial.
Counsel’s failure to object to the incident report

Applicant claims Counisel was ineffective for failing to object to the admission of the
incident report into evidence, when the incident report contained hearsay and other prejudicial
material. However, the transcript reflects that only one page of the incident report was admitted

into evidence: the page containing a numbered list of the items collected from the crime scene by
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Officer Taylor. (Trial Tr.p.227, lines 19-23). Counsel, who had already referred to that page of
the incident report numerous times duting her cross-examination of Officer Taylor, stated she had
no objection. (Trial Tr.p.227, line 24). The Court finds Counse! had no ground to object to the
single page of the incident report that was admitted into evidence, since she herself had opened
the door by questioning Officer Taylor about it. Furthermore, since that page did not contain any
hearsay or other prejudicial information, the Court finds Applicant was not prejudiced.
Coungel’s failure to object to “inferred malice” instruction

Applicant claims Counsel was ineffective for failing to object to the trial court's instruction
that “if one intentionally kills another during the commission of a felony, the inference of malice
- may arise.” (Trial Tr.p.514, line 25-p.515, line 2). Applicant argues this instruction was an
unconstitutional charge ot the facts.

The Supreme Court has recently held this charge improper. ‘See State v. Brown, 443 S.C.
1196, 199,904 S.E.2d 448, 449 (2024) (“We hold the trial court erred in giving the inferred malice
" instruction, for, in doing so, the trial court improperly elevated and commented to the jury upon a
particular fact—the commission of a felony.”). However, Brown was not decided wntil 2024—
nine years after the conclusion of Applicant’s trial. At the ﬁme of Applicant’s trial, there was no
precedent supporting an objection to the trial court's jury instruction. Counsel is not required to
be clairvoyant and cannot be deemed deficient merely for failing to anticipate a future change in
the law. See, e.g. Teamer v. State, 416 S.C. 171, 183, 786 S.E.2d 109, 115 (2016) (holding trial
counsel cannot be found ineffective for failing to object to a jury instruction at a time when no
case law rendered the instruction improper per se); Gilmore v. State, 314 S.C. 453, 457, 445 8.E.2d
454, 456 (1994) (“We have never required an attorney to be clairvoyant or anticipate changes in

the law. ...” (citing Thornes v. State, 310 S.C. 306, 309-10, 426 SE.2d 764, 765 (1993))),
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overruled on other grounds by Brightman v. State, 336 S.C. 348, 520 S.E.2d 614 (1999).

In addition, Brown.itself held that the trial court’s er;'or was jlarmless because the defendant
in that case did not “dispute that the armed robbery and murder of the vietim occurréd or that the
.victim's death was the result of malice.” Brown, 443 S.C. at 200, 904 S.E.2d at 450. Likewise, in
this case, Applicant does not dispute that the victim was killed with malice; he merely claims that
he had nothing to do with the killing and was simply an innocent bystander. Even under the rule
of Brown, therefore, the Court finds Applicant has failed to prove prejudice.

Counsel’s failure to raise Langford issue

Applicant next claims Counsel was ineffective for failing to raise the issue of whether his
case was unconstitutionally called for trial in violation of State v. Langford, 400 S.C. 421, 735
S.E.2d 471 (2012).

In Langford, our Supreme Court found that control of the docket by the solicitor is

- unconstitutional as a violation of the separation of powers. Id. at 446, 735 8.E.2d at 484. However,
the constitutional etror committed by the executive branch in usurping the proper role of the
judicial branch in the calling of cases to trial does not, on its own, violate any rights of the criminal
defendants whose cases are so c;ailed. The Supreme Court therefore held that a defendant who
alleges his case was unconstitutionally called for trial must demonstrate particularized prejudice
resulting from ﬂlle solicitor’s control of the trial docket. Id. at 436, 735 S.E.2d at 479.

In this case, Applicant has presented no argument that he suffered any particularized
prejudice caused by the control of the trial docket by the solicitor as opposed to the court.
Accordingly, the Court finds there was no meritorious objection Counsel could have made, and
Applicant suffered no prejudice.

Counsel’s alleged failure to ebject to the trial court’s charge on “felony murder”
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Applicant next claims Counsel was ineffective for faliling to object to the trial court's jury
charge on the felony murder doctrine, on the ground that felony murder should not be charged
where the defendant is not also charged with the underlfing felony (in this case, armed robbery).
Applicant cites no authority for this position, and the Court is not aware of any. Moreover, the
transcript reflects that Counsel did raise this very issue, twice, during the trial, prior to the jury
charge. (Trial Tr.p.463, lines 6-12; p.465, line 15-p.466, line 9). The trial court overruled the
objection and proceeded to charge the jury on the felony murder doctrine. (Trial Tr.p.467, lines
10-14). See State v. McDariel, 320 S.C. 33, 37, 462 S.E.2d 882, 884 (Ct. App. 1995) (quoting
Durn v. Coca-Cola Bottling Co., 311 8.C. 43, 46, 426 S.E.2d 756, 758 (1993)) (“So long as the

- judge had an opportusity to rule on an issue, and did so, it was ‘not incumbent upon defense
counsel to harass the judge by parading the issue before him again.’™).

For all these reasons, the Court finds Applicant has not met his burden of proving either

- that Counsel’s performance was deficient or that there is a reasonable probability the result of his
trial would have been different but for Counsel’s conduct.
Ineffective Assistance of Appellate Counsel

Finally, Applicant claims Appellate Counsel was ineffective for failing to raise certain
arguments on appeal,

In applying Strickland to claims of ineffective assistance of a,ppellate counsel, reviewing
courts must accord appellate counsel the “presumption that he decided which issues were most
likely to afford relief on appeal. A decision with respect to appeal is entitled to the same
presumption that protects sound trial strategy.” Pruettv. Thompson, 996 F.2d 1560, 1568 (4th Cir.
1693).

Although appellate counsel is required to provide effective assistance of counsel,

Page 32 of 35



“appellate counsel is not required to raise every non-frivolous issue that is presented by the record.”
Thrift v. State, 302 8.C. 535, 539, 397 S.E.2d 523, 526 (1990) (citing Jones v. Barnes, 463 U.S.
745 (1983)). Indeed, “[w]inﬁowing out weaker arguments on appeal and focusing on those more
likely to prevail, far from being evidence of incompetence, is the hallmark of effective appellate
advocacy.” Smith v. Murray, 477 U.S. 527, 536 (1986). “For judges to second-guess reasonable
professional judgments and impose on . , . counsel a duty to raise every ‘colorable’ claim suggested
by a client would disserve the very goal of vigorous and effective advocacy . . .” Jones, 463 U.S.
at 754.

“Generally, only when ignored issues are clearly stronger than those presented, will the
presumption of effective assistance of counsel be overcome.” Swmith v. Robbins, 528 U.S. 259, 288
(quoting Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986)). To prove prejudice, the applicant
must show that, but for counsel's errors, there is a reasonable probability he would have prevailed
on appeal. Anderson v. State, 354 8.C. 431, 434, 581 S.E.2d 834, 835 (2003).

In this case, Appellate Counsel raised two issues on direct appeal: first, whether the trial
court erred in charging the “hand of one, hand of all” doctrine to the jury based on the facts of the
case; and second, whether the ttial court etred in denying Applicant’s motion for a continuance to
obtain a GSR expert. While Appellate Counsel’s arguments on those two issues were ultimately
unsuccessful in obtaining a reversal of his client’s conviction, the issues themselves were not
frivolous and were diligently briefed. The question of which issues to pursue on appeal is a
quintessentially strategic decision, and Appellate Counsel’s choice of issues will not be deemed
unreasonable unless Applicant can point to “clearly stronger issues” that were inexplicably
ignored. Robbins, 528 U.S. at 288 (quoting Gray, 800 F.2d at 646),

First, Applicant claims Appellate Counsel should have argued that the trial court erred in
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denying Counsel’s motion for a mistrial. During the trial, Counsel moved for a mistrial when the
solicitor revealed there was a handwritten list of individuals at the scene that was inadvertently not
turned over to Counsel in pre-trial discovery. (Trial Tr.p.232, line 17-p.233, line 5). The trial
court denied the motion. (Trial Tr.p.233, lﬁe 21-p.234, line 25). Counsel renewed her objection
the following day, with the same result. (Trial Tr.p.273, lines 15-18).

This Court finds that the mistrial issue was not “clearly stronger” than the issues actually
raised by Appellate Counsel. The trial court’s denial of a motion for mistrial is reviewed for abuse
of discretion. State v. Benton, 443 S.C. 1, 6, 901 S.E.2d 701, 703 (2024). “A mistrial should be
declared cautiousiy and only in the most urgent circumstances for plain and obvious reasons.” Jd.
In this case, the trial court found that a mistrial would not be appropriate because the document
was merely a list of individuals who responded to the scene of the ctime and was not probative of
any disputed issues. The State’s inadvertent failure to discover this handwritten document prior

to trial when reviewing law enforcement’s files does not constitute “most urgent circumstances”

. justifying the drastic remedy of a mistrial,

Second, Applicant claims Appellate Counsel should have raised different grounds in
support of his argument that the trial court erred in denying the motion for a continuance to obtain
a GSR expert. ‘However, Applicant has not explained what different grounds Appellate Counsel
should bave raised as to this issue. Accordingly, the Court finds Applicant has not met his burden
of proving that Appellate Counsel’s choice of arguments was deficient.

[conclusion and signature on following page)
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IIl. CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not met his
burden of proof as to any of his allegations. Accordingly, his application for PCR must be denied
and dismissed with prejudice.

This Cowrt notifies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pwrsuant to Austin v. State, 305 S.C. 453,
409 §.E.2d 395 (1991), Applicant has a right to an appellate counsel’s assistance in seeking review
of the denial of PCR. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate
review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant’s
attention is directed to Rule 243, SCACR, for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

-1.. -+ That Applicant’s Application for Post-Conviction Relief be denied and
dismissed with prejudice; and

2. The Applicant be remanded to the custody of the South Carolina
Department of Corrections.

AND IT IS SO ORDERED this se> day of éuﬂg y 2026.
WREL]AM H. SEaLs, IR.

Presiding Judge
Eighth Judicial Circuit

/%fdaft(" ., South Carolina
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Pafandant.

STATE OF 8CUTH CARQUINA, ) IN THE COURY OF COMMON PLEAS
' )
COUNTY OF LAURENS } EIGHTH JUDICIAL CIRCLIT
: )
- DAVID LEE WALKER, } Gase No. 2018.CP.30-00026
)
Applicant, )
)
V. 3 MOTION TO ALTER OR AMEND
¥ JUDGMENT PURSUANT TO
State of South Carcfina, - } RULE S3{E), BCRCP
)
)
)

The Applicant, by and through the undersigned Counsel, moves this Court {o after
or amend the denial of ths PCR Application in the above-captioned case pursuant to Rule
5%(e} of the South Carolina Rules of Civit Procedure. Sge 1.8. Const. amends. V. VI,
X, 8.C. Const. art. 1, §8 3and 14. Specifically, Applicant renews (and does not abandon
or waiver) all issues and grguments raised i the amended applications, 3rguments by
PCR Counsgel, and testimony presented at the evidentiary hearing. Apptiaaﬂtaiwmnmw&

I.. v-v
»

%he following issues: o “_ i % N

{1) R:as;:ectfuﬂy, the procedure follownd by this Court demed ﬁkpphﬂaﬂ{ B
opportumty to have his PCR allegations adjudicated by an independent 5uﬁi¢1a53ﬁm:e? in
violation of the separation of powers dectriine. Ses S.C. Art. 1. § 5. Specaﬁca!!y. Ee t?.w:%
did not provide the State with any basis for denying Applicant's claims other than
dekegaiing the rgspansibll-ity of drafting a géra.pnsed order of dismissal to the parlies. Thé
Court adaptmf the Blate’'s adversanal proposed Order of Dismisssl despite that this
mdependam judicial function cannot be delegated to an executive sgency withoul

pfwiding spatific instructions and ratisnate for omitling findings of fact and/or denving
sach claim, See generally Marlar v. Stale, 375 §,C, 407, 408, 653 S.E.2d 286 (2007}
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{hokling, “Pursuant to 8.C. Code Ann, § 17-27-80 . . . . the PCR judge must make specific
'ﬁﬂdiﬂg's of fact and siate akpressly the conclusions of law mefating to each issue
presented.”).

{2}  The Order of Dismigsal fafled (o adequately address the Honorable 3. Bryan

Doby's original Oider granting PCR Counsel's motion on May 22, 2025, for funding to

ablain an expert seivices in Batlistics and Gun Shot Rasidug IGSR). and subsequent
Qrder _c:«ﬁ November 5. 2&25. reversing the prior order after a hearing based on the South
Carolina Commission on Indigent Defense's motion {o reconsider and aller or amend
judgment. Judge Doby also denied PCR Counsel's motion to alter or amend juciginen‘l '
on November 24, 2025.

{3 The Order of Dismissal failed to adequately address the issues raised by
'PCR Counsel that Judge Doby's subsequent Order danying funding for expert services
in Baliistics and GSR denied Applicent the ability to prove Trial Counsel's inefective
assistance. |

{4} The Qwder of Dismissal misrepresented PCR Counsel's argumeant regjardmg
Trial Counsal's failure to mova for a ‘ccntinuance in & #imalfy manner, The Trial Court
based the denial of the motion for ct}nﬁnuancé mostly an Triad Counsel's failure to ffmeﬁy
move ﬁ}f a confinuance. Tdal Counsel alsg falled adequately pfeserﬁe the prejudice
ﬂl’&ﬁ?ﬁd by the denial of the continugnee for appeliate review, Specifically, the prejudice
of not presenting the doéumented efiorts taken on behaif of counsel to oblaln Independent
| axpert teskimnriy to rebyt the State’s ballistics and GER svidence presented at trial, -
{5} The Order of Dismissal falled lo adequately address the issues raised

regarding Triai Counsel's failure o adequadely examing the State’s key witness, Kelf Ball,
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regarding her ¢redibility hased ok the inconsisiencies of her Sta-teme-nts to police and
- testimony when campared to the evidence.
' CONCLUSION
. Based on the foregoing reasons, the undersigned Counsed respecifully moves for
this Court to reconsider the Order of Dismissal, withdraw that Order, and enter an Order
Granting Applicant Post-Conviction Relief reversing and remanding Applicant's
convictions and sentences for a new trial. |
1T 15 50 MOVED. |
ﬁaspacsfuily submitted,

s/ Dayne Phillips

Payng C. Phillips, Exg.

Price Benowitz LLP

1614 Tayior Street, Buite D.
Golumbla, ST 28201

0: 803-272-450%

C: 803-807-0234

F: 803-380-8035
dayne@ipricebenowitz.com

' ATTORNEY FOR THE APPLICANT
July 13, 2026
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STATE OF SOUTH CAROLINA
COUNTY BF LAURENS
[AVIDY EBE WALKER,

IN THE COURT OF COMMON PLEAS
EIGHTH JUDICIAL CIRCIHT

Casa No, 2000-CPA0.00028
" |

) _ CERTIFICATE OF SERVICE
Biate oF South Caroling, '

e gt Nkt Sl e’ Srg® U St Vgt Hugard

§ hemby &érﬁfg thidt | have this date ssrved the within and Toregaing Motion 1o Alter
oF Agriehid: Judgmaent pursuant 1o Ruld 50(e), SCROP, by depositing & true sind correct
Gapy of the same via first-class mail, poatage prepaid, upon &ll parties as follows:

Ziachary ook, Bsq.
BC Aflorney Generafs Office
Post Olfice Box 11545
Gaamiﬁa BC 20281

A

The Hnnamhiﬁa-muiam-ﬂ.x-ﬁ&ais; Jdr. * :i
P Box 235 =0

WMharian, SC 20571

R

Tl

peabtEd

The Honorable Michelle Simmons
Eaurans County Clark of Cotrt
R Box 287
me, $C 203800287

LAt 3] L

Lt FOL0AR
Coigtney Powies/ J@D
Paratagsi
1414 Taylcr Shiest, Buite D,
Columbia, 5C Eﬁiﬁ‘f
G (803 2165561
F: (803 3008035 _
aourireytpricabenowitz. com

July 14, 2026 : ‘

*“




DD BEnQwITy

M PRICE BENOWITZ LLP eI PRICE

D Pruurs mnﬁ.mn STREET KARIN RILEY PORTER
Lokl e COL r.fm, G 29701 JESHCA v
kS o OFFICH: (BO3p 3724503 SURHPREET VICK SHaon
Sano-baee . T 808 Se0-5033 CHAD PRORST

ARRLET 10D 44

e oMkl

T TEH STREET NW, SUIETE 200 : $0305 JUDICIAL DRIvE, SUI/FL 203
WASHINGTTON, DC 25004

FAIREAX. VA 27030
July 14, 2028

The Hon. Michelle Simmons
Laurens County Clerk of Court
PO Box 287

Laurens, 8C 25360-0287

.Re:  David Lee Walker v. State

MOTIGN TO ALTER DR AMEND JUDGMENT PURSUANT
- TO RULE 58(E), SCRCP
Case Mo.: 2018CP3008628

Dear Ms. Simmons:

| !1ava esnc!osed an orzginai -and one copy of the Mﬂhan lo Alter or ﬁemand Judgment
purstant to Rule 58(e), SCRCP for fifing.

{ would greatly appreciate filing the enclosed motions ardd returning the clocked-in copy

to e in the enclosed self-addressed, stamped envelope. Thank you for your assistance
with filing fhese documents,

Sincearaly,

sf Dayne C. Phillips
Dayna €. Phiflips, Esq.

L1
FH

PRICE BENOWITZ LLP
1614 Taylor Street, Suite D, -
Columbia, SC 25201

O 803-272-4503

€: 803-807-0234

F: 803-380-8G35
dayne@pricebenowitz.com

Eud |
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Enclosures (nofad)
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Www. SCCrRIMINALLAWS. COM

WWW.PRICEBENOWITZ.COM




STATE OF SOUTI{ CARCLINA ] BN THE COURT OF COMBMON PLEAS

COUNTY OF LAURENS } FORTHE EFGHTH JUDICIAL CIRCUIT
}
Deid Loe Walker, £274195, j CasoNa.: 1019.0P.30-00026
H
Applichot, }
)
¥l‘ l
: . 3 RESPONSE TO MOTION TO
Stute of South Caroline, ) ALTER OB AMEND PURSUANT
} TG RULE 5%{c), SCROP
Respandent, i
o ) - &
) e o 8
'1= r ;EI _-%u

Tﬁmxﬁm’t sthmiiz thimt AppHesm s motion 1o alter or amend the Juﬁgem A ﬂw{‘aaﬁ

1a o

pursutint to Rule $9(ex, SCROP, shogld be denitd for the following reasons: 55 P 1,,

2
{1}  Applicent Best sepies thet Bis Cowrd acsed impeaperly by aﬁing R_cspnngm ©
diaft & proposed Osder of Dinnissel.  This srgument is meritiess: the lonpstanding practice of

i

requesting profosed ordpfs from provaling pacties has been recognized ag proper by e South
Corolinn Supreme Court. Spe Hell v. Latoe, 366 S.C. 353, 364-63, 601 S.E.2d 135, 347 (2004)
{refectiing clrin that FOR judpe ermed inadopting Staw’s peoposed order and recopnizing that "}t
{soonmmon practics far;’a..ai'g}e;'m wsk & parly 1o Jdesll 8 proposed onder for the sake of effieienny™.
'riza Canant of Judictal Comduet alse’ suthorize the practice, Sve Commentary to Cunon 3(BTYL
Ruli 501, SCACR ("A judpe mmy roghest & pasky 2o submit proposed: fiodings of fact and
gomlusions of . o logg as the aher parties are appriced of He fegquast amd sre given an
appurLity- T respand 1o the proposd findings and sonclusions.™). "Tiis practics doet not viokate
tlse Gonstiutions! srpmstion of powers docirine beesvie the Toun iz not “delegating” s judicial
Tunetierm, Un the vontrry. te Court soining the uitimate sathorlly over the Final order; depending

on Hccongruence berwoss the Court™s own Hindings and those presenmted in the propossd order,
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the Court has the power to adopt smme, all, or none of the Janguage appearing in the proposed
order. Of course, In cascs where the Court hes already ruled ln favor of one party. there will razely
be any reason R the Court to depart from the language of the proposed order; in suph cases there
wilf be no meaningiid difference between e Court’s own findings and those proposed by the
prevailing party. This is such ¢ case. Accordingly, there is nothing constitutionally improper
ahout the Cowrt's decision to edopt the Stale’s proposed order in this matter.

(2} Applicant next argues that this Court inproperly failed to address Judge Doby’s
demial of Applicant's motion for funding 10 obtein an expert in ballistics and punshot residue.
However, this Court cannot revisit a motion that another judge has already denied in the same
action. See Rule 43(1), SCRCP {*If any motion be made to any judge and be denied. in whole or
m part, or be granted conditionally. no subsequent motion upon e same state of facts shall be
resde 10 any other judge in that action.”). Judge Doby heard Applicant’s motion for funding and
considered it carefully. Indeed, he initially decided to grant it, but he reversed his decision upon
the filing of 5 mofion to reconsider by the South Carolina Commission on fndigent Defense,
Applicant then filed a metion to alter or amend Judge Doby's arder, which he denied on Novamber
24, 2025, 1t wold be absurd—and contrary to the Rules of Civil Procedure—for Applicant to be
atiowed to revisit his previously dented funding motion gvery time there is a change in the
presiding judge during the pendency of this PCR action,

(37  Appticant next argues that this Court’s Opder of Dismissal failed o wke into
account the Tael that Judge Doby's dendal of his motion for expert finding prevented Applicant
from being able to prove his atlegations that Trial Counsel wos ineffective for falling to present
expert testimony during Applicant's irial. The burdes of proof is on Applicant to show that he

was actually prejudiced by Counsel's conduct, and this burden does not shif} to the State merely
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because Applicant slleges that—despite being able to retain a private atiorey to prosecute his
PCR action-—he cannot now aftord to hire sn expert witness 1o substantiste bis claims. The general
rule is that “{a]n indigent petitioner is not entitled 1o funxls to hire experts to assist his investigation
gy presentation of claims in posteonviction proceedings.” 21A Am. Jur, 2d Criminal Lenv § 1165,
Much less is Applicant entitled 1w flip the burden of proof on its head, merely because the South
Caroline Commission on Indigent Defense has deoclined 1o pay for an expert witiiess for him.

{4y  Applicant next argues that the Court misunderstood his allegations regarding
Counsel’s motion for a continunnce priorto trink. Applicant clarifies that his atlegation concemed
the timediness of Counsel's motion, rather thun the greimds for the motion.  This Conrt, however,
specifically found that Applicant had failed to prove he was prejudiced by Counsel's alleged
“failure to adequately prepare for trial” because Applicant failed to present any evidenee that could
have been discovered with additiona! time for praparation; the Court found that Applicant did not
present sy GSR evidence or ballistic evidence at the PCR hearing to show thai additionat
prepecation before irial would have been beneficial 1o his case. This finding necessarily also
defeats Appficant’s claim that he was prefudiced by Counsel’s alleped failure 1o make a timely
motion for a coniinuance, Even if a more timely motion would have been granted, Applicant has
still failed to prove that it wounld have materially helped his defense.

Applicant also complains that Counsel failed o preserve for appeliate review the prejudice
mesulting from. the trigf conet’s denial of the continuance motion, by failing to make o adequate
record of her efforts to ohtain expert testimony o rebut the State’s G8R and ballistics evidence.
This complaint is ineritless,

Reversals of the refusal of & continuance are about as “rare as the
proverbial hens' teeth.™ State v. Lyvchfield, 238 5.C. 405, 409, 85

3.E.2d 857, 859 {1957). Where theve iy no showing that any other
evidence on behelf of the appellant could have been produced, or
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gt any other poinis could have been raised had more time been

pranted for the purpose of preparing the case for trial, the denial of

& motion for continuange is not an abuse of discretion,
State v, Willioms, 321 800, 455, 459, 469 S.E2d 49, 51-52 (1996). To her credit, in the
proceedimgs before the trial court, Connsel clearly mnd extensively detailed her efforts 1o obtain
sxpert testimony and to rebut the State’s GER and ballistic evidence, However, these details did
not suffice (0 show that the wial court abused its diseretion in denying her continuance motion,
because there was “no showing that any other evidence on behalf of the appeHant could have been
produced, or that any other points could have been raised had more time been granted.” /4 In
fuct, there has wtiHl boen nosuch showdng, despite the passage of over ten years sinee the conclusion
of Applicant's trial. Again, Applicant's purported inability to pay for his own expert wilnesses in
this PCR action dees not exerapt him from the burden of proving that, bue for Counsel’s allegedly
deficient conduct. there is a reasonable likelikood that he would have been acquitied al trisl.

£5)  Finatly, Applicant makes a porely conclusory assertion that this Court’s Order of
Mamissal failed 10 adequately address the cross-cxsminstion of Kelly Ball reganding
inconsisiencies in her testimony. Applicunt does not even sttempl Lo arliculate what these
supposed inconsistencivs were, nor does he offer any argument that further efforts by Trial Counsel
to attack the credibility of Kelly Ball wonld have bad any effect on the jury's verdict, where
Applicant was indisputably found at the scene of the crime and where responding officers
themseives hoard the viclim identify Applicant as the shooter.
The Cowrt devoted several pages of ita Order to discussing .(:ouﬁsci‘s cross-examingtion of

Bai}, inchiding discussing the purported “inconsistencies™ mentioned by Ms. “mroczek at the PCR
hearing. There is no yround for this Courl to alter or amend its order in this respect, especially

where Applicant himself connot be bothered to specify which other “inconsisteneies™ he believes
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this Comict showld have addressed.
CONCLUSION

For these reasons, Respondent subrmits that Applicant has ol asticulated any grounds that

would justify sltering or amending this Cowrt™s Order of Dismissal. Therefore, Respondent

respectiully asks this Court w deny Applicant’s Rule 59(e), SCRCP, motion.

Respectfully submitted,
ALAN WILSON
Adiorney General

LATCHARY W, JONES
Assistant Attoraey General

By: siZoachary W Jorgy
ATTORNEYS FOR THE STATE
Office of the Attorney Ceneral
P.O. Box 11549
Columbia, 5.0, 29211

July 22, 2026
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STATE OF SOUTH CARQLINA Y INTHE COURT OF COMMON PLEAS

COUNTY OF LAURENS Yy FOR THE EIGHTH RIDICIAL CIRCUIT
)
David Lee Walker, #274195, 3 Case Noo 2019-CP-30-00026
)
Applicant, }
)
V. )
} ORDER DENYING APPLICANT'S
State of South: Carolins. ) MOTION TO ALTER OR AMEND
H PURSUANT TO RULE 594, SCRCEF
Respondent. ] '
]
H
)

This matier comes before the Court by way of an application for posi-conviction relief
(“PCR™ filed by David Lee Walker (“Applicant™k on Jenuary 13, 2019, and amended on August
22, 324, On July 13, 2026, this Courl issued an order denying and dismissing Applicant’s PCR
application with prejudice,

O July 17, 2026, Applicsat filed a motion to alter or amend the Coust’s order pursuant 10

SCRCP 59(e). Alter careful consideration of the record and evidence presented before the Cout,

i

thiz motion is depied, _

(1)  Applicant first argues dhat this Court acted improperly by asfu!ag Rﬁpnﬁ;{cm fo

..'h;

‘llﬁf
1

draft a proposed Order of Dismissal, However, the longstanding practice of m;mmmg pm;m.wd
orders from prevailing pariies has beers recognized as proper by the South {?&rohgm_ bupgmc gourt.
See Hall v. Catoe, 360 8.C. 353, 36465, 601 SE.2d 335, 341 (2004) {rejecti;ﬁ;h:" i‘:lﬂﬁ!ﬁ%’fﬁ
judge erred in adopting State"s proposed onder and recognizing thes “it is common practice for
judges o ask a party to draft & proposed order for the sake of efficiency™). The Canons of Judicial
Conduct also authorize the practice. See CUommentary (o Canon 3(HX7) Rule 501, SCACR ("A

Judge mey request a parly 1o submit proposed findings of fact and econclusions of law, so long as

Page 1 of §




P —

the other parties are apprised of the vequest and are given gn opporturity to respond 10 the proposed
findings and conclugions.™). This practive does net violate the constinnivnal separation of powers
doctsine because the Court is tot “delegating” its judicial function. On the contrary, the Court
retains the yltimate authority over the final order; depending on the congruence between the
Court’s own findings and those presented in the proposed order. the Cowrt has the power to adopt
some, ali, or none of the language appearing in the proposed order. Of course, in cuses where the
Cowrl has akeady raled in favor of one party, there will rarely be any reason for the Court (o depart
from the language of the proposed order; in such cases there will be no meaningful difference
between: the Court’s own findings and those proposed by the prevailing parly, This is such a case.
Accordingly, (here is nothing constitutionally improper sbout the Court’s decision to adopt the
State's proposed order in this mudter,

{2y  Applicam next aa;gues ther this Cuwrt improperly failed to addvess Judge Doby's -
denial of Applicant’s motion for funding to obtain an expert in ballistics and gunshot residue,
However, this Corrt cannot revisit a motion that enother judge has already desied in the same
action, See Rule 43(1). SCRCP (“If any motion be made to any judge and be denied, in whole or
in part, or be gnmted conditionatly, no subsequent mation upon the same state of facts shall be
made 10 any other judge in thal action.”). Judge Doby heard Applicant’s motion for funding and
congidered it carefully. Tndeed, he initinlly decided to grast it, but he reversed his decision upon
the filing of & motion to reconsider by the South Carolina Commission on Indigent Delense,
Applicant then filed 4 motion to alter or smend Judge Doby s order, which he denied on November
24, 2025. It would he sbsurd-—end contrary to the Rules of Civif Proecdure- - for Applicant 1o be
allowed to rovisit his previously dented funding motion every time there is 2 change in the

pregiding judge during the pendency of this PCR action.
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{3}  Applican! next nrgues that this Cowst's Order of Dismissal failed to take into
account the fact that Judge Doby’s denial of his motion for expert funding prevensed Applicant
from betng able to prove his allegations that Trial Counsel was inelfective for failing to present
expert testimony during hppliwnt’;‘s trial, The burden of proof'is on Applicant to show that he
was actually prejudiced by Counsel’s conduct, and this burden docs not shift to the State merely
because Applicant alleges that he cannot aftord to hive an expert witness to substantiate his claims,
The general rule is that “{ajn indigent petitioner is not entitled (o funds 1o hire experts 1o assist his
investigation and presentation of clgims in posteonviction procesdings” 21A Am. Jur. 24
Criminal Law § 1163, Much less is Applicant entitled to Dip the burden of proof on its head,
merely because the South Caroline Commission on Indigent Defense has declined to pay for an
expert wilness for him.

{4)  Applicant next argues that the Court misunderstood his aflegations reganding
Counsel™s motion for & continuance prior to trial. Applicant clarifies that his allegation concerned
the tmeliness of Counsel’s motion, rather than e grownds for the motion. This Court, however,
specifically found that Applicant had fuiled 1o prove he was prejudiced by Counsel's alkeged
“failure to adequalely prepare for irial” because Appilicant failed to present any evidence fhat could
have been discovered with additional eme for preparation; the Court found that Applicant did not
poesent any GSR evidence or ballistic evidence at the PCR hearing to show that sdditionu]
preparation before trial would have been beneficial to his case. This finding necessarily also
defeats Applicant’s claim thet he was prejudiced by Counsel’s alleged failure m-make a timely
motion for a continuance. Even if g mope timely motion would have been granted, Applicant has
still feiled 10 prove that it would have materially helped his defense,

Applizant also complains that Counsel failed to preserve for appellate review the prejudice
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resulting from the trial court™s denial of the continuanee motion, by failing to make m adequate
record af her efforts to obtain expert testimony to rebut the State’s (SR and ballistics pvidence.
This complaint is mevitless.

Reversals of the refusal of & contimiance are about as “rare us the

proverbial hens' teeth.™ Stare v. Lvtehfield. 238 S.C. 485, 409, 95

S.E.2d 857, 859 (1957). Where ihere is no showing that any other

evidence on behalf of the appellant could have been produeced, or

that any other pohns could have been raised hiad more time been

gragted for the purpose of preparing the case for trinl. the derdal of

a motion for continwance is not un abuse of discretion.
Sree v, Willioms, 321 5.C. 455, 459, 459 S.E.2d 49. 51-52 (1996). To her eredit, in the
proceedings belore the trial court. Counyel clearly and extensively detailed her efforts to obiain
expert lestimony and to rebut the State’s GSR and ballistic evidence. However. these details did
not suffice fo show that the wrial court abused its discretion in denying her continuance motion,
hecause there was “no showing that any other gvidence on behalf of the appetlant eould have been
produced, or thal any other points coutd have been raised had more time been granted.” M In
fact, there has s#i been no such showing, despite the passage of over fen vears since the conclusion
of Applicant’s rial. Again, Applicant’s purporied inability to pay for his own expert witnesses in
this PCR action does not exempt himn from the burden of proving that, but for Counsel’s allegedly
deficient conduct, there is 8 reasonabie likelthood that he would have been acquitted at trial.

{5}  Finally, Applicant makes a purely conclusory assertion that this Court’s Onder of
Dismissal failed to adequately address the cross-examiuation of Kelly Ball regarding
inconsistencies in her testimony, Applicant does not even attemyt to articulate what these
aupposed inconsistencies were, nor dees he offer any arpument that further eftorts by Trial (ounsel

to atiack the eredibility of Kelly Ball would have had any cffect on the jury’s verdics, where

Applivant was indisputably found at the scenc of the crime and where responding officers
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themselves hieard the victim identify Agplicant as the shooter,

The Court devoted several pages of i Qsder 1o discwssing Coumnsel's cruss-examination of
Falt, inchefivg dcussing the mportéd “lnconaistencies™ sienttoned by Ms, Zivoozek o the FCR
hismedng. There jone groumd for tis Court o slter or mtiend i order in this respect, especinlly
whers Applicant hinself has flled 10 specify which other “inconsistancies™ he befieves this Count
should have sddressed.

CONCLAUSION
For these ressons, the Colet finds Applicant has not Aeticulated any: grownds that would
- justidy alering vranending this Cowt's Ordey of Dismissal. Acpendingly, the motion is demed.

ANDHIT IS SO ORBERED this_#F duy of_oges?  20s.

WiaiasrH. Sears, Je.
Presiding Judge
Eighth Judicial Clrowit

+ South Careding
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. RECEIVED

Sep 17 2026
THE STATE OF SOUTH CAROLINA 8.C. SUPREME COURT
In The Supreme Court
APPEAL FROM LAURENS COUNTY

Court of Common Pleas

The Honorable William H, Seals Jr.
Appeliate Case No. 2026-001636

. David Lee Walker, )
Petitioner,

State of South Carolina,
Respondent.

MOTION TO WITHDRAW AS COUNSEL

This matter is before the Court on the undersigned Counsel’s Motion to Withdtaw as
Counsel in the above-captioned case.

On September 7, 2023, Counsel was retained to represent Petitioner Mr, David Lee
Walker for post-conviction relief in the Laurens County Court of Common Pless.

On July 13, 2026, the Honorable William H. Seals Jr. issued an Order Denying
Petitioner’s Application for Post-Conviction Relief, Petitioner filed a Motion to Alter or Amend
Judgment pursuant to Rule 59(¢), SCRCP, and the Court denied that motion via email on July 24,
2026. A formal Order denying the Motion to Alter or Amend Judgment was filed on August 18,
2026. To comply with the appropriate procedure, Counsel filed a Notice of Appeal with this
Court to protect Petitioner’s rights under the South Carolina Appellate Court Rules and applicable

case law.
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On August 5, 2026, Counsel received the Affidavit of Indigency from Petitioner and
emailed a copy to Appellate Defense that same day.
On August 6, 2026, Counsel requested an extension fo request the transcript pending a
decision from the Office of Appellate Defense on Petitioner’s affidavit.
On September 15, 2026, the Office of Appellate Defense informed Counsel they were
taking over Petitioner’s appeal and have ordered the transcript.
THEREFORE, Counsel respectfully moves to withdraw as Counsel in the above-
caption case.
Respectfully Submitted,
s/ Dayne C. Phillips @
Dayne C. Phillips, Esq.
PRICE BENOWITZ LLP
1614 Taylor Street, Suite D.
Columbia, SC 29201

803-272-4503
September 17, 2026

Page 2 of 2



The Supreme Court of South Carolina

David Lee Walker, Petitioner,
\A
State of South Carolina, Respondent.

Appellate Case No. 2026-001636

ORDER

Counsel Dayne C. Phillip's motion to withdraw as counsel for Petitioner is granted.
The Court's records now reflect that Petitioner is represented by Wanda H. Carter.

FOR THE COURT

oy Tatieic Q. Howond!

CLERK

Columbia, South Carolina
September 18, 2026

cc: Dayne C. Phillips
Zachary William Jones
Wanda H. Carter




