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This matter comes betore the Court PurSuan"r +o an
applfCchn for PQ-S+’Convic+ion re’ie‘P £iied Augus+ 2‘l+b)20)1~
Respondent made its Return and Motion to Dismiss on December th, -
2019, veqlueS‘Hng that the APP\‘.ca{'?on be Summa_rils dismissed.
Pucsuant to this request and afHec reviewing the P/cad/'ngs in
this matter and all of the records attached thereto, this® Court
issued a Conditional Ocder of Dismissal, Signed April 25+h) 2013
and Filed on Moy 1Tth) 2013, previsionally démj}ng and di:‘\m;‘ssimj
this action, while giving the Applicant twenty days from the
date of service of 2aid Order in which to show why the dismissl
should not become Paal. The Court issued a Finj Order of
Dismissal| signed September Atth, 2013 and filed October 1ith,
2013, After additicnal review, the Conct amended i+s Final Order
of Dismissal to include +he vacious responses filed b3 App\a‘can‘h‘

Within the ReSPondtn‘f‘S Amended Final Order of D;‘smeScxf, Ot
is acknowledqed that Apph'can'f‘ did file a response to the
Condifional Otdec o} Dismissal, Fiest, APP\icmﬂ' Submitted o
Memorandum of Law filed Nevember A\st, 2012, where he set
forth reasons why he believed his application should not be
summacily dismissed. Applicant C\\\d%cs his plea Counsel,
Moy P LeMatty, was deficient for not ckallchgfng the collecton
of his DNA priet o his Quitty P[eq.The Respondent Finds
APpHcom'f‘S Claim without merit as he failed to provide any
sufbicient reasoning as to why +his allegation could not have
been raised in his previows application.
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ARGU MENT

Applicant \nercbg objects +o the Responden+‘5 -P.‘nd;nss due +o
the fact +hot Applicant has Very mueh cClearly Stated within
his Memorandum of Law, thot his claim Stems frem NEWLY
DISCOVERED  EVIDENCE of twhich APP\ECan+ received from the
SOuTH CAROLINA LAw ENFORCEMENT DIWISION on October 3ist
AOIX. This NEwLY DISCOVERED EMIDENCE was receijved AFTER®
ApplicanPs IniHo) evidenhiarcj hcarfns which was held on May
AUth , 201X, This is cxcxc+l5 Five (8) moanths laters Therefece |
APPli'can-l- has pcovfded sufficient rcaSom‘nS as to wha:s the
facts of this allcgouh‘on could not have been raised in his
previous Qpph‘co:h’on.(For Fucther preot of receipt of previously
mentioned evidence ) See date of recelpt on exrhibit-A),

Secondy Applicant submitted a Legal Brief jn Support
of his Second Applicc\ﬂon for Post - ConvicHion Rc\;d Regmd,'ns
Newly Discovered Evidence, filed on Macch 19th, 2013 where
he again set forth reasons why he believed his application
Should not be SU\mrhar.'hs dismissed. F\Pp\icmﬂ’ alleqes Hatr
Counsel imProFerlxj told him not to worty about the DNA
Collection and as a result, his quilty plea was not Knowingyly
or in‘fc“}ﬁcnﬂtj'm‘*d@-- The FCSPonden‘f finds App\}cc\n+‘5
allegations about Newlg Discovered Bvidence are witheut mc(H')
as he has Failed to present any evidence that shows he did net
Know about the DNN sample and the effects i+ woould have
on his case,

AMCUMENT

Applican‘f hercbtj contends the Responc‘cn‘f‘S ?:‘nd}nssdue to
Respondent’s m:‘sunderﬁ'c\ndin&. The Mpplicant iS not claiming that he
did not have Kknowledge about the DNA sample. How Could he?
The DNA Samp/e cas taken From his bodj. The Applicant’s Claim
Stems from the fact that he did not have know‘edsc about the
etHects of the impmpcr DN A procedure because the ill mannered
advice that APPIECan+‘s P’ea Counse | qave him in fcgo.(c\s to
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the impropec DNA rc%uesf bcins an NoN-issue, This advice was
not within +he fange of COmPe+enc<°, demanded o‘P aHor0655 n
criminal cases. '

- NCOTICE

1f Applicant’s plea counsel would have Conducted an
investiqation of this matter, Counsel would have found that
the State of South Carolina by way of and through the
Docrchester Coun%S Detention Center and St. Gcorc_\c Police
Pepactment viotated Applicant's Constitutional protections
in ART\CLE | Section 3) q,(,\nd 10 to the South Camlina State
Constitution | along with Applicant’s Foucrth, Fifth, and Fourteenth
Amendmen¥s, and provisions to Due Process of Low) Unreasonable
Search and Selzure and Ex Post Facte protected under the
United States Constitution.

Because of App\iCo.rﬁ‘S pleo Counsel’s Yack ,0{1 fnvcs+1ga+"on
of the improperly obteined DRA Sampie , Counsel failed to follow
the Steps to pro+ec+ the C\Pplican+‘s r?3h+s por made an Qﬁemfﬂ-
to f‘ecﬁ\oxj the wrong t+hat has been made rc*%o\rdmg Applican{"s
Fiahts. Otherwise y Applicant's counscl would not have told
Applicant that the impropec DNA request was a non-issue .
As stated within Applicaot's Legal Briet in Support of Wis
Second Application for Post - Conviction Rc\‘\e?, Applican+‘5 Coupsel
also failed to ensure +hat the Procced;'ngs served the
function of adjudicating quilt or jnnocence | while {“Q{(,‘n_cj to
protect the rights of the Applicant. Because Applicant's
Ple_cx counsel did neot adccl/uod'ehj odvise APPlPCan*\’ of Poss?blc
defenses in reqacds to the ;mproper|3 obtained DNA sample,

Appl}can+ lacked knowledae about the effects of e
improperly obtained DNA Sample.

As stated within Applicant's Memorandum of Law, Applicant’s
counsel Should have acted COMPGHHS to SCL{'\CSL\C\('A the
information relating to representation of Applicant against
inadvertant or unauthorized collection of Applicant's DNA.

NoTICE

I+ wos Counsel's Auhj to provide APPHCan‘}‘ with an
informal unders’randmg of Applican+‘s \ego.\ rics\n‘\‘s and
obligaticns and explain their prac+f6c\| {mp\iccd’ionS-
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Lt was also Counsel's duty to challenge the rectitude of
O‘H‘iCi(\l action and +o D\Phold -legal process and seek
fmprc_dc ment of +he )aw, acce3s to the '63a| 53$+cm) the

administration of justice) and %ua[;+3 of service fendered b5
the Iesal Pro-Fessfon.

Cleaslyy this did net “oceur 5 othefwise’ Ap'pl-i‘caﬁ‘f‘s plea
Counse!l (oould not have told Applicant that ¢he ’mproper DNA
FC%uCSf WasS a Non-issuc.

Within the Respondents Amended Final Ordec of Dismissal,
the Bespond¢n+ Claims "’hcyf’ on AMidovit presented b‘j APP“Can‘/'
does not Pre'scnf any evidence +hat his DNA was taken e gally.

ARGUMENT

APPl;can+ hereby re-submits a letter from Applicant's plea
Counsel) Macy P LeMatty of the OFfice of the Public Defender,
First Sudicial Circuit dated Februacy 17thy 2011 of which
Cleacly discloses fo Applicant that the “Solicitor agrees that
the DNA YE(ZuC.S"’ wes. not Proper? (See eﬁ\nibif-B\

The Respondent also indicates +hot Applican’r‘s plea Counse |
stated in o M:Fz‘da\f”‘ +hot the DNA haod no e#ec‘l’ on his case.

ARGUMENT

The improper DNA Feguest indicates that the Court lacked
Subject~maHer jucisdiction +o accept App}icanf's guil‘rS Plea due
to o violation of TA’AP‘P':‘C&M’\S Fourth Fiﬁhi,and Fouﬂ‘eenﬁi Amendmen’rs,
South Carslina 3tate Constitutional protections in ARTICLE )
Seation 3,9 and [0 odong with the Provisions. to Pue Process of
Low} Unreasonable Search and Seizure and Ex Post Focto

rotected Under the W.S. Constitution, These violations
effected Appliconts case because it made Applicant o

prisener in custody under sentence of o' Court established
by Act of Congress while his sentence was imposed in
viclation of +he Constitution ond laws of the United Stotes.
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Aecording +o Respondents Amended Final order of
| Dismissal +the Respondent claims that Applicant’s plea Counsel
Stated within on AMidovit that She knew +he DNA -5QMP]Q
had been +aken.

' ARGUMENT

Upon reviewing the AMEidavit of .App\ican*‘s plea counsel,
Applicant has come to $ind that his plea_Counsel has actually
stated that She “had no know\edge of .“H"Iiﬁ?\ rc":err}ng to +he
improper DNA feguest. (See exhibit -C, paqe |y line q).

Responded-f— has also claimed that Applicant's plea Counsel
has stated that “the DNA evidence was never used oqainst
Applicant since he pled quitty®

ARCGUMENT

The Respondent™s claim re%md}ng his 53 ue 13 wronq.
Applicant pled auilty March 3+h, 201, Applicant's plea counsel
-pcru.}ard’ed APP\\dQn+ o letter dated Fcbru&rg IT+hy A0 1Y,
no~’r}F3}n3' APP\:CQM' that the soliciter j@formed plea counsel
that the Sample was not tested and s not qoing to be used
in any wayg in hpplicant’s case.

NoOTICE

The Soliciter's Statement was deseles disclosed approtim-
ately one (N month befere Applicant's Juilty P\co;. Therefere,
the Respondent’'s Claim Fecsc\rdjng this issue s twrong. -

(sce exhibit-8).

MEMoRANDUM

The Applicant’s Claims acre based on the foct that
once his Pfca, Counsel became aware of +he impProper DNA  feguest

Counsel was Suppose—d to investigate Whethec or i the
Pefson thaot obtained the App\lc‘an“l"s DNA was authorized to
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take o DNA S;tmplc from APP\ECc\nf‘S bodj befere Pc(Suadl‘ng
AFplu‘cwﬂ“ to plea quilty.

Applicant's plea Counsel was gupposed to investigate
whether an order was issued pursuant to Stotute governing
scarch warcants for property connected with Commission
of crime that allows the government to procure evidence $rom

a person's bodc& befoce pC(Suad?ng APPI{CCLn‘lr +o P[Ca gu[l{'g-

Mpplicant's plea Coupsel was supposed Yo inyestiqate
the possible_ Constitutional vielotions u‘ndcr the State and
Federal Pfctéd’ed under the W.s. Constitution before advfs;ﬂg
App\i(,cm'\’ Yo plea quilty.

CONCLUWSION

Based on the above mentiened fects and submited
exhibits , 1t s Clcarl\j shown +that APP“CL\n+\S P\ea COunse\\S‘
advice about the [mproper DNA rc%uesf not being an 1SSue
was dishonesty and misleading informations Alsoy Counsel's
advice about the improper DNA fequest not being an issue
C‘eo(\xj Shows an O.H'em‘rl' to mislead AP licant into beh‘c_:vi‘n
that there werce no issues of Due Précess and Consfi“l'uﬁona?
violations that could have been PreSenfecf to the Court's
attention prior to APP"‘CQO'PS Quilty plea . L plea counsel
had adeQua+e\3 advised APP\;C&ﬂ+ of the possible viclations
and defenses APP\Imn+ would not have pled quilty but 'nsteed

woulc( have Insisted on going Yo trial.

November 23, 2013 . Abdullah Holmes
Plointi fF
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