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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in admitting the out of court statement of Appellant’s alleged
co-conspirator that “I don’t want to because when I already been through [sic] something
like that before. 1 got talked into doing it” by concluding that it was made in the course of

and in furtherance of a burglary?



- STATEMENT OF THE CASE

The Dorchester County grand jury indicted Appellant on bne count of first-degree
_ /

~ burglary and two counts of kidnapping. R. 353 —R. 358. On October 8, 2012, Appeilant

proceeded to trial before a jury and the Honorable Kristi Lea Harrington. James Smiley

represented Appellant and Glénn Justis represented the State. R. 1. At the conclusion of the

trial on October 11, 2012, the Jury found Appellant guilty on all thrée counts. R.342,1.15—

R. 343, 1. 4. Judge Harrington sentenced Appellant to concurrent twenty year sentences for

each count. R.351,1.25—- R.352,1.7.

This appeal folloWs.



ARGUMENT

The trial court erred in admitting the hearsay testimony that Baty said he did not want
to participate in a burglary because he did not make the statement in the course of and
in furtherance of a conspiracy.

STATEMENT OF FACTS

| At around 9:00 p.m. oﬁ December 3, 2011, two masked individuals armed with é
shotgun and‘ a rope burglarized a trailer on an uhpaved road in Dorchester County. R.2,1.
18 - R. 3,1 21; R. 25, 1. 13-16. The burglars used the rope to bind two occupants in the
trailer, then took some weed, rolling papers, a digital scale, a pack of small blue baggies, a
pill bottle, $400 in cash, and a number of valuables. R. 3,11 3-21; R. 19, 11. 18 = R. 20, L |
15;R. 162,1. 18 —R. 164; 1. 12. Police managed to apprehénd one of the intruders later that
night. R. 125, 1. 21 -R. 126, 1. 8. One of tﬁe victims had idenﬁﬁed him as sixteen year old
Christopher Baty, who later pled guilty. R.3,1.22-R.5,1. 14; R. 136, 1l. 2-14; R. 208, 11
14-23, | |

The State accused Appellant Carl Clll‘aplin‘of participating in the burglary. However,
the é)nly direct evidence of Appellant’s iﬁvolvement was Béty’s statement. Baty originally
would not talk to the police, but after he lgamed he would be charged as an adult rather than
as a juvenile, he gave an account exonerating himself. R. 241, 1. 24 —R. 242, 1. 16. Baty
claimed Appellant, for whom Baty worked selling Washing machines af the flea market,
recruited him and Dristin Johnson to perform the burglary while he would drive them in‘ his
pick-up to and from the scene. R. 3,1.22 —R. 5,1. 14; R. 35, 11. 10-15; R. 188, 11. 1-8. The
State lavter bartered for Baty to testify in court to the same story, offering to seek to reduce

Baty’s sentence from twenty years to fifteen. Supp. R. 1, 1I. 7-16.



At trial, Baty equivocated and once more placed the blame on everyone but himself.
First he flimsily muttered that Appellant was to blame:

Q: Did Carl mention anything to you when you were at the
flea market that day? '

A: Yeah. You could say. that.
Q: Okay. Well, what did he say? Did you talk about
anything that day?
A: Yeah.
Q: Did you talk about any plans you had that day?
A: Yeah.
Q: And what were they?
A: Robbery.
Q: Speak up a little.
. A: A robbery.

Q: A robbery. Was it your idea to do-a robbery?

A: No.

Q: [W1ho brought up the idea about the robbery?

A: Carl.

Q: [Alnybody else there?
A: Yeah.
Q: Who?

A: Dristin.



R.189,1.25 —R. 191, 1. 14. However, he later said that Dristin camev up with the idea of the
burglary. R. 237, 1l. 15-17. He alsc.) testified that Dristin provided the shotgun used in the
robbery, even though two vendors specifically testified that Baty approached them at the
ﬂga market on the afternoon of the robbery to show off and discuss his new shotgun or
similar looking rifle. R. 188, 1I. 24-25; R. 273, 1. 24 — R. 274,1. 20; R. 290, 1. 4 - R. 291; L.
2. |

He further testified that after leaviﬁg the ﬂéa market on» the afternoon of the
burglar};, Appellant drove him and Dristin to Walmart to buy shotgun shells before stopping
by Baty’s home and eventually heading to the trailer-home of Baty’s girlfriend, Caitlin
Parker. R.92,11. 22-23; R. 192,1. 5~R. 195, 1. 24.. Baty boﬁght weed from the occupants
of a nearby trailer, so he was av;/are that ‘they would have drugs and cash inside. R. 196, 11.
‘_7'-23. Baty claimed that around 9:00 p.m., Appellant dropped him and Dristin off at the
trailéf. R.202,1.3—-R.203,1. 5. After Baty and Dristin left the tréilef, they caught back up
with Appellant and rode to Baty’s héﬁse. R.205,1. 17-R. 266; 1. 6. |

 Karen Parker, ther mother of Kelsey Pafker, wérried about Baty getting into trouble.

R. 46, 1L 7-9. She appeared and testified at trial that before Appellant, Baty, and Dristin left
‘her trailer for good on the night of the burglary, they drove her to a nearby Lgés station to
pick hp cigarettes. R. 36, 1l. 9-21. Karen Parker alleged that on the way back, someone in
the truck pointed to the victims’ trailer and said, “That’s them,” although she somehow
“wasn’tl'eveil paying attention” enough to know who said it or pointed. R. 36,.1. 2-R.37,
1.22; R. 45,11. 1-4.

Prior to the burglary, Caitlin Parker’s eleven year-old sister Keléey had also been at

their trailer-home with Appellant, Baty, and Dristin. R. 54, 1. 17-19; R. 63, 11. 5-12; R. 92,



1. 22-23. After Baty was charged, Kelsey Parker became worried becausAe the two were
close—he was really nice to her and slept over at times. R. 92,1.24 —R. 93, 1. 11. Kelsey
did not want him to get in trouble. R. 110, 1. 19-21. So she also testified to exonerate Baty
and implicate Appellant. She testified that she overheard Appéllant, Baty, and Dristih
discussing a plan outside before they left. R. 66,1.17 ~R. 67, 1. 19. She described them as
standing next to Appellant’s truck thirty to 'fqrty feet away from the trailer while she was in
a bedroom inside. Id.

Q: What, if anything, did you hear any of those individuals
say?

A: [Dristin], he was talkirig about going to this girl that used
to walk up and down the street . . . and he could go into a

house.

Q: Okay. And did anybody else say anything when he said
that? '

A: Yes, sir.

'Q: [Baty]. He was saying that, well, I don’t want to because

when I already been through [sic] something like that before.

I got talked into doing it.
R. 87, 11. 9-20. She said they later left in Appellant’s truck. R. 88, 11. 16-24.

Appellant had preemptively objected to Kelsey’s testimony on grounds of hearsay.

R. 59, 1. 10-23. The State then proffered Kelsey’s testimdny, arguing the statements by
Baty and Dristin that she claimed to overhear were made in furtherance of a conspiracy. R.

60, 1. 1-19. After the proffer, Appellant argued the State had not established that Baty and

Dristin made the statements in furtherance of a conspiracy. R. 65, 1. 3-22. The court



disagreed and permitted the testimony,' and the jury ultimately found Appellant guilty on all
three charges. R. 75,1.23 —R. 76,1 4; R.342,1. 15—R. 343, 1. 4. |
DISCUSSION

The trial court erred in admitting Kelsey’s testimony that Baty said he did not want
to participate in a burglary because he did not make the statement in furtherance of a
conspiracy, and it waé therefore hearsay. “‘Hearsay’ is a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in evidence to prove the truth éf
the matter asserted.” Rule 801(c), SCRE. Generally, hearsay is not admissible evidence
“except as provided by these rules or by other rules prescribed by the Supreme Court of this |
State or by statute.” Rule 802, SCRE. |

A conspiracy is “a combination or agreement between two or mbre persons for the
purpose of accomplishing a criminal or unlawful object, or achieving by criminal or
unlawful means an object that is neitherfcrirﬁinal nor unléwful. ces The essence of a
conspiracy is the agreement.” State v. Buckmon, 347 S.C. 316, 323, 555 S.E.2d 402, 405
(2001)7 (citat.ion'omi'tt'ed)._ A statement tflat is offered againstra party for the truth of the
matter asserted and that is “a statemen.t by a coconspirator of [the] party during the course
and in furtherance of the conspiracy” is defined as not hearsay. Rule 801(d)(2)(E), SCRE.

“Concerning the ‘in furtherance of” prong, our law provides that ‘a statement by a
co-conspirator must advance the conspiracy to be admissible under Rule 801(d)(2)(E).” -
State v. Sims, 387 S.C. 557, 565-66, 694 S.E.2d 9, 14 (2010) (quoting State v. Gilchrist,
342 S.C. 369, 372, 536 S.E.2d 868, 869 (2000)). ““While mere conversation or narrative

declarations are not admissible under this rule, st_atéments made to induce enlistment,

! Appellant renewed his objection just before Kelsey was permitted to testify in front of
the jury. R. 87, 11. 3-7.



further participation, prompt further action, allay fears, or keep coconspirators abreast of
an ongoing conspiracy's activities are admissible.”” Id. (quoting Gilchri&t at 372, 536
S.E.2d at 869).

In this case, Kelsey Parker was allowed to testify that Baty told A[;pellant- and
Dristin, “[W]ell, I don’t want to because when I already been through [sic] something like
that before. 1 got talked into doing.it.” Assuming arguendo Baty was referring to a
burglary, the statement was to prevent it, not advance it. The statement was. further removed
from ad\/‘ancing a conspiracy than mere conversation or narrative declarations, which are ‘
expressly inadmissible under the rule. Therefore it was inadmissible as hearsay.

More generally, the testimony was inadmissible because it bared the exact indicators
of unreliability that undergird the hearsay rule. The State formulated a theory that Appellant
was the mastermind behind a conspiracy to commit burglar;é énd he preyed on Baty by
recruiting him to do the dirty work. ‘The'only direct evidence ‘Fo support this theory was
Baty’s testimony, which was highly suspect based on the adul;t time he ‘was facing and the
deal he cut. Needing cﬁcumstaﬂtial evidence to buttress its éése, 'the State reaéhed fqr ’
- Kelsey Parker’s testimony. Kelsey’s testimony was based on a statement she overheard in

an unfamiliar conversatioq, in an unknown context, and thiough obstacles, such as the trailer
waﬂ and the forty-foot sepaAration’i,‘ imi)eding acéﬁrate ‘perceptiorll. In écimitting the
statement, the trial court irnproi)erly allowed the State exploit the jury’s emotioné by making
a victim of Baty, which obliged the jury to deem Appellar;t the condemnable antagorﬁzer.
Minus Baty’s hearsay statement, the circumstantial evidence presénted to the jury
suggests nothing more than an .intent on Appellant’s part to speﬁd his time off

hobnobbing around with Dristin and Baty, during which time Baty took a notion to visit

10



his drug dealer with whatever personal agenda. Thus, the jury should have therefore beqn
in the narrow position determining reasonable doubt of the defendant’é guilt based on the
credibility of his codefendant’s ekculpatory and inconsistent confessions, not on the
psychological and cognitive variegations of somebody who heard a friend of a friend say
something.

CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Court reverse his

conviction and remand for a new trial.

Respectfully submitted,

Benjamin Joh@ Tripp() 1)
Appellate Defender

ATTORNEY FOR APPELLANT -

This 23rd day of January, 2014.
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