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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) DOCKET NO. 2013-CP-40-1469
Hugh Allen Hoover, )
)
Plaintiff, )
) ORDER GRANTING MOTION
V. ) TO DISMISS
) Lz
L.A. Blue and Kem Dempsey, ) 2 B
) v g T
Defendants. ) o 2
o)
) T @
: "ot .l
This matter comes before the Court on October 8, 2013 upon Defendants’ l\ﬁf?)ﬁ;qn 0=,
' TS <}
Dismiss based on Plaintiff’s failure to state a claim upon which relief can be granted,'Plaeqlff’.@a
i

causes of actions being compulsory counterclaims not previously pled and therefore wai\;éd, and
Plaintiff’s causes of actions being barred by the statute of limitations. Counsel for Plaintiff and
Defendants were present at the hearing. Counsel for Plaintiff objected to the Motion.

In deciding a motion to dismiss for failure to state a claim, the trial court considers only

the allegations set forth on the face of the plaintiff's complaint. Plyler v. Burns, 373 S.C. 637,
647 S.E.2d 188 (2007). Additionally, when deciding a motion to dismiss for failure to state a
claim, the question is whether, in the light most favorable to Plaintiff, the complaint states any

valid claim for relief. Rule 12(b)(6), SCRCP; Id.

Plaintiff’s complaint alleges three causes of action; malicious prosecution, abuse of
process, and outrage. Considering Plaintiff’s first cause of action, malicious prosecution, {
Plaintiff fails to allege a cause of action for which he can recover based on his failure to allege a

lack of probable cause and malice. Cisson v. Pickens Sav. & Loan Ass’n, lays out the

requirements in order to maintain a cause of action for malicious prosecution of a civil

proceeding as “(1) defendant instituted a judicial proceeding; (2) want of probable cause; (3)
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malice in instituting the proceedings; and (4) resulting injury or damage.” 258 S.C. 37, 43
(1972). In his complaint, Plaintiff relies on the fact that the previous action between these parties
resolved in Plaintiff’s favor as satisfying the want of probable cause as well as malice in
instituting the proceedings. However, this reliance is misplaced as South Carolina law makes
clear that, “the mere fact that defendant was uﬁsuccessful in its defense of the prior action and in

its appeal has no bearing upon the issue of probable cause.” Id. at 44. Cisson further states that,

“it is generally agreed that the termination of the proceeding in favor of the person against whom
it is brought is no evidence that probable cause was lacking, since in a civil action there is no
preliminary determinatibn of the sufficient of the evidence to justify the suit.” Id.; Prosser on
Torts, (3d) Ecj., Section 114, p. 874. Although Defendants do not believe that Plaintiff has
alleged any actions that would rise to the level of malice, it is important to note that even if
Plaintiff was able to successfully iterate malice, “a want of probable cause cannot be inferred

from any degree of malice.” Parrot v. Plowden Motor Co., 246 S.C. 318, 322 (1965). Plaintiff

makes a variety of remarks in the pleadings regarding Defendants’ intentions in instituting the
prior proceedings, including forcing Plaintiff to develop his land in a manner consistent with the
surrounding homes. However, nothing regarding these statements rises to the level of malice as
the Complaint fails to plead a malicious bgsis to Defendants' requests. As evidenced by the
Summons and Complaint filed by Defendants in the prior proceeding Plaintiff refers to,
Defendants only requested injunctive and declaratory relief to compel Plaintiff to abide by the
required zoning and building requirements of the area. Plaintiff does not appear to state any
further grouﬁds for a lack of probable cause and malice, and as such, his cause of action for

malicious prosecution fails to properly allege a valid claim for relief.
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In considering Plaintiff's abuse of process claim, Plaintiff fails to allege a cause of action

for which he can recover. Huggins v. Winn-Dixie Greenville, Inc. details the essential elements

of abuse of process as, “first, an ultérior purpose, and second, a willful act in the use of the
process not proper in the regular conduct of the proceeding.” 249 S.C. 206, 209 (1967). In the
Complaint, Plaintiff fails to allege a willful act that is improper inthe regular conduct of the
proceeding. While Plaintiff details the Defendants’ prior proceeding against him, Plaintiff does
not allege any act that is improper in the regular conduct of a proceeding. As our supreme court
clearly stated in Huggins,“some definite act or threat not authorized by the process, or aimed at
an objective not legitimate in the use of the process, is required; and there is no liability where
the defendant has done nothing more than carry out the process to its authorized conclusion, even
though with bad intentions.” Id. Considering Plaintiff's allegations in the complaint in the light
most favorable to him, Plaintiff fails to allege a willful, improper act on ‘behalf of the

Defendants. Therefore, Plaintiff's cause of action for abuse of process fails.

Plaintiff’s final cause of action for outrage also fails to allege a valid claim for relief. Our

supreme court in Ford v. Hutson stated that:

"in order to recover for the intentional infliction of emotional distress, a plaintiff must
establish that (1) the defendant intentionally or recklessly inflicted severe emotional
distress or was certain or substantially certain that such distress would result from his
conduct; (2) the conduct was so ‘extreme and outrageous' as to exceed ‘all possible
bounds of decency’ and must be regarded as ‘atrocious, and utterly intolerable in a
civilized community; (3) the actions of the defendant caused the plaintiff's emotional
distress; and (4) the emotional distress suffered by the plaintiff was™“severe” so that ‘no
reasonable man could be expected to endure it." 276 S.C. 157, 162 (1981) (internal
citations omitted).

&z,



Plaintiff relies on the Defendants' fiiing of a lawsuit against the Plaintiff as the “extreme
and outrageous” conduct forming the base of his claim. Without other factual allegations
concerning Defendants' conduct, the mere filing of a lawsuit cannot rise to the level of "extreme
and outrageous" as it is every citizen’s right to institute legal proceedings against a person “when
he reasonably believes that he has a good chance of establishing it to the satisfaction of the court

or jury.” Cisson, 258 S.C. 37, 45.

Furthermore, Plaintiff’s causes of action for abuse of process and outrage, even if
properly plead, would be barred by the applicable statutes of limitation. South Carolina has a

three year statute of limitations for abuse of process, and outrage, if considered a tort

independent of traditional torts, has a six year statute of limitations. Whitfield Const. Co. v.

Bank of Tokyo Trust Co., 338 S.C. 207, 222 (Ct. App. 1999); Hutson, 276 S.C. 157, 166. In the

present case, the filing of the prior suit, which forms the basis of Plaintiff's claims, occurred in

October 2006. The present suit was filed on March 11, 2013, well outside the applicable statutes

of limitation.

After careful consideration of the pleadings, memoranda, and the arguments of Counsel
at the hearing, the Court hereby GRANTS Defendants’ Motion to Dismiss. Plaintiff's

Complaint is hereby DISMISSED WITH PREJUDICE.

IT IS SO ORDERED. _
CIC2 [

Columbia, South Carolina G. Thomas Coopef, I,

November 2%, 2013 Presiding Judge of ttle Court of Common

Pleas for the Fifth Judicial Circuit




