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CONCLUSION

The Trial Court erred in allowing the State and the co-defendant to introduce

improper evidence allegmg Appellant failed to show emotion and remorse

for her 1nfant baby s injuries where:

@)) -Such post-mcident evidence was not relevant to whether Dockery had
engaged in unlawful conduct towards a child resulting in the child’s injuries;

(2) if such evidénce was relevant, the Trial Court failed to conduct the
required on-the-record balancing test pursuant to' Rule 403, SCRE to
- determine whether the probative value of such ev1dence was outwelghed by
the danger of unfair prejudlce and

(3) such evidence was extremely prejudicial ‘and not harmless - where
culpablhty was h1gh1y disputed at trial and the admission of this evidence
~encouraged the- jury to reach a ‘verdict not by properly weighing :the
evidence, but upon a mother’s emotion or lack of emotlon whlle attending
to her injured child at the hospital.

...................................................................................................................



TABLE OF AUTHORITIES

Cases | '
Anders v. California, 386 U.S. 738 (1967) oo e 4
Galloway V State, 65 A.3d 564 (Del. 2013) ............. s 10
Harrelson v. State, 65 So0.2d 237 (‘Mis’s. 1953) ..................... e e 10
Jamison v. Ford Motor’Co., 373 S.C. 248; 644 SE.2d 755 (Ct. App. 2007'). ...................... 11
8.C. Dep’t of Social Servs. v. Lisa C., 380 S.C. 406, 669 'S.E,2d 647 (Ct. App. 2008)........ 12
 State v. Spears, 403 $:C. 247, 742 SE2d 878 (Ct. APP. 2013).covvvvvrsenrresvnsnses 12
S'tate_\./. Stokes, 339»s.c.'15°43; 528 SE2d 430 (Ct. App. 2000) ceceecrcevreee 9, 11,12,14
Watson v, Chapman, 343 S.C. 471, §4Q S.E.2d 484 (Ct..App. 2000) ..occcevrv. S 12
SAt‘a;\tutes
| sc CODE ANN. § 63-5-70crvvvooroooroso ....... e 10
. Rules'
lRule 401, SéRE.;..i ......... e e S 9,11
Rile 402, SCRE. ......oose oo i ®
| Rgie 403, SCRE ....... B - ................. e 3,011, 15



STATEMENT OF ISSUE ON APPEAL

The Trial Court erred in allowing the State and the co-defendant to introduce improper
evidence alleging Appellant failed to show emotion and remorse for her infant baby’s
injuries where:

(1) such post-incident evidence was not relevant to whethgr'Dockery~ had engaged in
unlawful conduct towards a child resulting in the child’s injuries; -

(2) if such evidence was relevant, the Trial Court failed to conduct fhe required on-the-
record balancing test pursuant to Rule 403, SCRE to determine whether the proba‘uve value
of such evidence was outweighed by the danger of unfair prejudlce and :

(3) such evidence was extremely prejud1c1al and not harmless where culpability was highly
disputed at trial and the admission of this evidence -encouraged the jury to reach a verdict
not by properly weighing the evidence, but upon a mother’s emotion or lack: of emotion’
while attendmg to her 1nJured child at the hospital.



STATEMENT OF THE CASE ’

| On August 19, 2010, Appéllant Tina Dockery was indicted by the Spartanburg

County Grand Jury for (1) unlawful conduct towards a child and (2) child abuse with great
bodily injury. R.514-515. ‘ | |

On January 4, 2011, Dockery and her co-deféndant, Leonard Scott Moore,
proceeded to -‘trial bcfore the Honorable J Derham Cole and a jury. R. 1. Dockery was ’
reﬁresented by Andrea Price, her co-defendant was represented by Michael Rudasill, and the
State was represented by Assistant Solicitors Jennifer Jordan and Susan Reese. |

On January 7, 291 1, the jury found Dockery (1). guilty of unlawful conduct towards.
.-"'a child and (2) not gl‘lilty of child abuse with great bodily injury. R. 504, 1. 25 — 505, 1. 9.
Judéé COie then. sentenced Dockery to fen years imprisonment: suspended upon the service
of one year imprisonment fpllowqd by three years ﬁrobation. R.510,1. 18 - 511, .1. 10; 516.

‘Dockery filed and served her Notice of Appeal on January 14, 2011. . |

.On October 26, 2012, former Appellate Defender Dayne C. Phillips filed an

.appel_lant’s brief pursuant to- Anders v. Caiifomia, 386 U.S. 738 (1967), arguing that .
'Dolckery was denied her constitutional right ,;[0 a fair trial Whefe the Trial Court allowed the
State and the co-.aefenda}lt to introduce' improper evider}ce alleging thaf Dogkery faﬂed'to
showv emotion and remofse for her inféﬁt’s injuries. Mr Phillips also filed a motion to be‘
relieved as counsel. |
- On June 19, 2613, fhis Court issued an order denying Mr. Phillips’ motion to Be ‘
relieved as counsel and directing the parties the brief the following issue: ﬂ
"Whether the trial court erred in finding testirﬁony of Dockery’s demeanor was
relevant under the South Carolina Rules of Evidence, and, even if the testimony was

relevant, whether the evidence should have been excluded because it prejudiced
Dockery. ’



STATEMENT OF FACTS

Background
On October 25, 2005, Appellant Tina Dockery and her co-defendant, Scott Moore,
brought their four month old infant to the hospital because the infant’s head was swbllen. R.
288,11 824, The infant suffered two skull fractures. R. 111, 1L 3-5.
Dockery and her co-defendant were both cflarged with inflicting great bodily injury‘
- upon their four—month-éld baby and placing their infant baby “at an unreasonable rlsk of- -
harm affecting the ‘child;s life, physi(;al, or mental health and safety” causing injury to th(;‘
infant’s body. R. 71, li. 13-23; R. 514 — 515. Cq-defendant’s counscielltold the Ajury during
- his. opening statement: L '
What 1 want you to listén for, ‘as they tell you abéut ;[he
" interrogation or the investigation -of [co-defendant] and
[Dockery], is I want you to listen for which one of those
individuals showed love, or lack of lovef_r for their child,
concern, or lack of concern, for their child, or any emotion at
'-all for their child. - S o R
R.77,1L. 1-6. |
Motion to Exclude Reference to Appellant’s Demeanor
At trial, defense counsel mov_ed “to preclude the State from referencing [Dockery’s]
"dem'eano_r‘ at thé-'ﬁospital and in any subsequent interviews that she had.” R. 159, 11.. 4154-18. ‘
Defense counsel noted that Detecti;/e Nikki Cantrell referenced Dockery’s demeanor in her
‘investigative report and argued “that this is absolutely irrelevant to the case a‘é hand.” R
159, 1 19 — 160, 1. 2. Co-defendant’s counsel objected and maintained that evidence

describing Dockery’s demeanor after the infant was injured was relevant. R. 160, 1. 7-8.

The State agreéd with co-defendant’s counsel and stated the following:



Your Honor, I believe it’s completeiy relevant to this case . . .
she is the mother - - a mother of [a] four-month-old who is at
the hospital suffering from head injuries. And, at that point
in time, what they had already seen or - - just the head
swelling and everything, and she sits there unemotional,
unresponsive, with no concern at all. 1do believe it’s - - it’s
very imperative. . . . And [ think [Detective Cantrell’s]
observations are very important for the jury to get an idea and .
understanding of what was going on thatday . ... '
R. 160; 1. 14 — 161, L. 2 (emphasis added).
: \ .

The trial court ultimately denied defense counsel’s motion and found that evidence
describing Appellant"s-demeanor was relevant. R. 161, 1l. 8-10. Defense counsel then
request;d,: “Please note rhy objection, Your Honor.” In response, the trial court stated,
“Note her oEjection. All right, what else?” R. 161,11. 11-13.

- The Trialv Court never undertook any analysis of whether the admission of such
. evidence against Dockew wéuld be prejudicial and whether the prejudicial nature of the
evidence outweighed its probative value.,
Detective Nikki Cantrell

The next witness to' testify follbwing the trial court’s‘ruling was Detective Nikki
Cantrell of the Spartanburg County Sheriff’s Office. R. 163, IL 10-17. The State asked
~ Detective Cantrell, “[W]hat was the demeanor of both [co-defendant] and [Dockery]?”
Detective Cantrell replied, .“[Co-def,endant] was trying to comfort the child . . . and
[Dockery] was completely unemotional. [Dockery] wasn’t even looking over at the baby
while they were drawing blood.” R. 164, 1. 23-25 (emphasis added). The State again asked.
Detective Cantrell, “Can you describe [Dockery’s] physical appearance for the jury that

night or that following morning hours?” In response, Detective Cantrell stated, “When I was

talking to her, again, she was still very unemotional. She wasn’t crying.” R. 168, 11. 10-14



(emphasis added). Detective Cantrell continued, “There were severai times, when we would
talk, that shé would sniff and kind of put her head down like maybe she was crying. But she
would look up and there were no tears. And she was just, like I said, veryﬁ - - Just
uneﬁzoﬁonal about the whole situation.” R. 168, 11. 15-19 (emphasis added).

The Stgte, asked Détectivé Cantrell for the third time, “Can you describe to the jury
é{gain what [Dockerfs] -démcanor was when you finished speakiﬁg to  her?” Detective
Cantrell reiterated, “Agal"n, fike [ said, [Doqkéry] was completely unemotional. [Dock'ery]
would sniff and rub her eyés, bi{t tedfs never even fell ffo:h her eyes .' Lt appe'ared"ro ﬁe
she was Jaking being upset.” R. 1 73; 1L 6-12Aly(emphasis added). For the fourth ti;ne oﬁ
dirie-ct-exémination; thg .State inquired, “Did yc;u also have an - - an ‘oppqrt_pnit‘y - - or
deépribe for tile jury, again; what [Dockéry’s] demganor appeared toﬂ lr)e‘ like while you were.
‘v‘valkin:g through the house with her?” Same as her pre;/ious tﬁrqe answevrs,' Detective’
: éantfell réplie’d, “Again,” [Dockery] was still very unemotibna{; no-crying, just very, very
* calm and unemotional...” R. 186,11 9)-14'('empha'sis added). |

-No:;ably, the ' State “'c'lISO' asked -Detect'iv‘e( Cantféll, “‘éould you describe [éo-
Vdefe'ndant’s] démeaﬁor to the jury —Tthat evening és. you ﬁnishéd your . L interviéw with
. him?” Detective Cantrell maintained, “In my interview with [co-defe;ldant], he was - - hé
- was crying. His nose was running. And he was trembling duiing the investigation. He - -
he ap];eared very femo;;;eful.’; R. 178, 11. 12.- 17 (emphasig addeci).

Co-defendant’s éounséi also examined Detective Cantrell’s about Dockery’s
demeanor: “And I believe you described, in that instance, when yo;1 were talking about Ms.
Dockery in the - - I believe you‘ said she was just’ Qoid of any emotion at all. And.I think the

the term you used in your report was it was as if she was ignoring what was taking place?”



Detective Cantrell resbonded, “Correct.” Co-defendant’s ‘counsel then asked Detective
Cantrell whether Dockery showed “any emoﬁoh at all that night wheﬁ you were talking with
her” to ;zvhich Detective Cantrell replied, “No, sir.” R. 202, 11. 11-19.
Investigator Theodore Saar

" On cross-examination by co-defendant’s counsel, Investigator Theodore Saar, of the
Spartanburé Coun'ty Sheriff’s ofﬁ;e, testified that Appellant showed “a str;ong lack of
emotion” dun'ng her interview with Detective Cantrell. R. 227,11 3-25. (emphasis added).

Closing Arguments
Co-defendant’s counsel stated the following in his closing arguﬁent:

I asked you to pay close attention to the testimony you were
going to hear, from the investigating officers, regarding [co-
defendant’s] demeanor, [Dockery’s] -demeanor; ‘
specifically I said I wanted you to listen to whether you - -
they observed love, by either of them for their children,
~ concern by either of them for their children, or any emotion
whatsoever, once they were made aware of the injuries to
[the infant] and the extent of the injuries to [the infant];
whether they showed any emotion at all. . .. But, throughout
" all of that contact, what came out consistently was this:
' [Dockery] showed no emotion whatsoever with regard to the
extent, to the children, to what was taking place; no mention..

R: 420, 1. 4 — 421, 1. 24 (emphasis added).



ARGUMENT
The Trial Court erred in allowing the State and the co-defendant to introduce
improper evidence alleging Appellant falled to show emotion and remorse for her

infant baby s injuries where:

(1) such post-incident evidence was not relevant to whether Dockery had engaged in
unlawful conduct towards a child resulting in the child’s injuries;

(2) if such evidence was relevant, the Trial Court failed to conduct the required on-the-
record balancing test pursuant to Rule 403, SCRE to determine whether the probative

value of such evidence was outweighed by the danger of unfair prejudice; and

(3) such evidence was extremely prejudicial and not harmless where culpability was -

- highly disputed at trial and the admission of this evidence encouraged the jury to
~ reach a verdict not by properly weighing the evidence, but upon 2 mother’s emotion
or lack of emotion while attending to her injured child at the hospital.

" The references by the State and ‘co-defendant’s counsel to Dockery’s demeanor at
the hospital and in subsequent interviews was not relevant eyidence, and even if such
evidence was relevant, the ‘evi‘dence should. have been excluded where its probative value

7 ~ was substantially outweighed by the dange‘r of unfair prejudice.

While the tri»al‘coun has broad discretion in ruling on questions r\egarding’th’e‘

'releVancy of evidence, a trial court’s decision will be reversed if there is a clear abuse of

discretion. " State v. Stokes, 339 S.C; 154, 159, 528 S.E.2a 430,. 43'2 (Ct. App. 2000).
Evidence is fele{/ant if it tends to establish or make more or less probeble sorne matter in -
) issne npon which it di'r;ectl‘}‘/ or indiref:tly‘bear‘:s. | Id.; see also Rule 401, SCRE (“‘Relevant
o evidence’ rneans_ evidence having any tendency .toA make tne ex@stence nf any fact that is |
of consequence jco the 'deterrnination of the action more probable or less pronable than it
would be 'Withou;[ the evidence.”). Evidence which is not rele’\{’ant is inadrnissible. Ruie

402, SCRE.



Dockery’s purported lack of emotion while the in the hospital with her injured
child and in subsequent investigative interviews was not relevant to whether she either
(l) placed the child at an unreasonable risk of harm affecting the child’s life, physical or
mental health_? or safety; or (2) did or caused to be done. unlawfully or rnaliciously any
'A bodily harm to the child so that the life or health of the child wasi endangered or likely to
be endangered See S. C. CODE ANN. § 63 5-70. Whatever her emotional state may have
been after her child was found injured is not relevant of her culpable conduct. .

The way a nerson responds to traumatic events, tragedy, or stressful situations
does not have any bearing upon whether that nerson engaged in any unlawful conduct.

See Gallowav v. State, 65 A.3d 564, 570 (Del 2013) (holdrng that a YouTube video

showing the defendant laugh1ng, cursing, and engaging in a childish prank would not be
" ‘material to demonstrateé that he acted 1ntentronally or recklessly months earlier with
| regard to the death of his infant daughter and would not be admissible during the State’s |
case-in-chief). T |
In a case 1nvolv1ng a homicide of the defendant’s wife, the Supreme Court of

- Mississippi held that the oprnron of the 1nvest1gat1ng officers that the defendant showed

. no signs of grief was improper and inadmissible. Harrelson V. State 65 So 2d 237, 239

(Miss. 1953). - In' so holding, the court re‘cognized the following:

The opinion of the officers, we assume, was based on the fact that the
appellant was not visibly manifesting what the witnesses considered signs
of grief. ~ The reactions of a person to sorrow or grief vary with the

~individual. It is a matter.of common knowledge that some people
undergo sorrow or bereavement with composure. Opinions as to what
constitute evidences of grief also vary with the individual.

10



Likewise, the opinions of Detectives Cantrell and "Saar that Dockery was

“unemotional and that she faked being upset are not relevant to whether engaged in
unlawful conduct towards a child. These detectives had no previous knowledge of
Dockery’s personality and how she responded to diétressing circumstances and therefore
~had no basis for fheir opinions that Dockery was completely devoid of emotion and was
féking being upsef.

Similarly, the-jury had no previous knowledge of Dockery’s personality and
behavioral }raits and how she reacted to such, circumstanées. ‘The jury éou_ld énly
speculate aé to whether Dockery’s post-incident behavior indicated that she wés guﬂty of o
unlawful conduct towards a child. T/he jury had-- no idea if Dockery ’\;vasA the type of
person who could calmly collect herself after a tfaumatic event or if she typically acted in
" the éka;:t opposite manner. The evidence. of f)ockery’s post-'ir'lcrident demeanor did not
make it more of less probaBle that sh¢ aéted unlawfully .towards a child. The Trial Court_
- erred in fuling tha@ this evidence w'as‘ _rélevant and admitting it in the trial of Doc’:kéry"s césé.

Even if the gvidence was relevanf, 'the Trial Court should have exch;ded it where it
was highly prejudicial. | Rule V4O3, SCRE provides that “[a]lthdgéh relevant, évidence méy
be exc{uded if its probative value is sﬁbstantially outweighed by the danger of unfair

2

prejudice . Evidence should be excluded “if it is calculated té arouse the syrﬁpathy-‘ or

prejtjdice of ihe jury ....” JS_tgl_(_cf_s_, 339 S:C. at 159, 528 S.E.2d ét 432 (internal ci;[ations

omitted). | | |
“[T]he dictates of Rulé 401 are subject to the balancing requirement of Rule 403,

SCRE, which requires a court to exclude relevant evidence upon a showing that its

admission would be more prejudicial than probative.” Jamison v. Ford Motor Co., 373 S.C.

11



248, 269, 644 S.E.2d 755, 766 (Ct. App. 2007) (quoting Watson v. Chapman, 343 S.C. 471,

478, 540 S.E.2d 484, 487 (Ct. App. 2000)).
The Trial Court in this case did not conduct the required on-the-record balancing test

to determine whether the evidence was more prejudicial than probative and only ruled that

the evidence w;cls relevant. R. 16‘1,. 11. 8-10. See S.C. Dep’t_ of Social Servs. v. Lisa C., 380
S.C. 406,_417, 669 S.E.2d 647, 653 (Ct. App. 2008).  Therefore, if this Court deteﬁnines
that the evidence was rélevant, it should at a minimum re\lzerse‘and remand to the Trial Court
with instructions fqr the Trial Court to conduct an on-‘the-record balancing test to

determine if the probative value of the demeanor testimony is substantially outweighed

by the danger of unfair prejudi{:e fo-Docllgery. See State v. Spears, 403 S.C. 247, 742 -
S.E.2d 878 (Ct. Apl;. 2013). |
S};ould this Court determine that thé Trial Court conducted the appropriate
balancing test, tile post-incicient demeanor evidence should nevertheless be excluded
“because it was highly prejudicial to 'Décker;l and thg prejudicial 'effect Qutweighed any
| probative Vélﬁe of this evidence. |
This type of evidence encouraged the jury to reach a Verdiét not by properly
weighing the évidence, but ﬁpbn a mother’s .emotion or lack of emotion while attending.
| to her injure'd- child at the hospital. The State portrayed Dockery as someone who did not -
care about her injurec.1 child, ana that is the exact type of evidence that would inflame,
excite or influence the resentmént of the jurors and should therefore be excluded. See
Stokes, 339 S.C. at 160-61', 528 S.E.2d at 433.
In addition, the Trial Court’s admiséion of this prejudicial error was not harmless.

In this case, guilt was hotly contested. Co-defendant Moore was alone with the child the

12



'(iay of the hospitalization and the preceding day whil_,e Dockery was at the dentist on
October 24, 2005 and at the emergenc& room for additional pain on October 25, 2005. R.
282,1.23 - 288,1. 1.  When she returned home, Dockery obéervéd that the child’s head
was swollen and shé had to “make” Moore get up to take the infant to the hospital. R.
288, 11. 8;24. Dockéry testified that she asked Moqre what had happened, and he
responded that he did ‘not know. When shg asked him' if he was sure about that, he
replied, “You think I would do something to hurt my own kid?” R. 288, 11. 12-19.
| Moore, however, had a previous incident with the infant where .the child’s Vfoot
was burned on the stove. Moore testified that he was méking npodles Qh the stove while
holding the infant, and While Moore was_stirring the noodles, hlS child’s leg dropped
down anci the child’s foot touched the ‘stov.e; R. 343, 1. 4-17. Mo‘orxelinitially hid the
'linjury from Dockery‘andu did ﬁot tell her wha%[ ha:d habpened". | R.345, 11. 9-11; 362, 1L. 5-

o B

Because Moo;e had lied to :chke;y about the previous foot injury, ~Dbckery'1;n¢w

‘that 'Médre must have .doﬁeAsémething on Athe' day the infant suffered a rhead'injur;f. R.

288; H. 17-19; 289, 11. 16-22. ' |

Moore,.on the other harid, tried to blame ‘;hq infaﬁt’s injﬁrie’é on Dockery, alleging
that thé inf_an't speﬁt most of hi§ time éwith Dockery because Moore was at work six days a »
week. R.A 337,1. 17 - 338,;1. 6; 3393 11. 1«5-18. "Moore, ilOWCVCI’; was not working on

October 24 and 25, 2005, the day ,pr;:ceding and the ‘day the infanf was taken to the

' hospital. R. 346, 11. 5-10; 348, 1. 10 - 352, 1. 18; 363,11 1424,

Moore insisted that he had to convince Dock_ery that th¢=child needed to go to the

E hoépifal after they noticed that the c_hi,ld’s‘head was swelling. R. 354, 1l. 1 — 14. Moore

13



also testified that Dockery took a long time to get the child and herself ready to go to the
hospital. R.372,1.6-373,1.12.

Where the Siate could not establish who had caused the injuries to the child and
the two ce;defeﬁciants blamed each other and either version of events could have been
possiblei depending upon the credibility of Dockery and vMoo\re, there was a real
possibility that the State’s focus on Dockery’s lack of emotion at the hospital and in
subsequent interviews inter‘jectedi an improper influence on the jury affecting the
outcome. T}ie evidence of Dockery’s guilt was not overwhelming. 'Accordingly, the
error was not harmless and requires reversal. See Stokes, 339 S.C. at 161-62, 528 S.E.2d

at 433-34. -

14



CONCLUSION

Based ﬁpon the foi‘egoihg arguments, Appellant Tina Dockery requests that this
- Court reverse and remand her conviction and sentence to the Spartanburg County Court of
General Se’ssiqns for a new trial. :

In the élternative, Appellant réquests that this Court remand to the Trial Court with
insfmctions to condupt‘ the on-the-feéofd balancing test reqﬁired By Rule'4b3, SCRE If
_ upon rerﬁaﬁd the Trial Court deterrnines the probative value of the demeanor testimony is
sui)stantiany outweighed b}; ﬁt‘he danger of unfair prejudice to Dockery,.the Trial Court
4 sﬁé&ld order a ‘neV\; trial. | If the Trial Coﬁrt determines the proba‘;ivé value of the
deme_eihpr testimony is noE As-,ubstant_i.ally outweighéd by the da:nger df uﬁfair prejudice, the
convicgtion will be éfﬁrined subject to the'~right of appellate review. |

Respectfully submitted,
C_d -
- Carmen V. Ganjehsani -
 Appellate Defender

_ ATTORNEY FOR APPELLANT

This 9th day _Qf July, 2013.
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