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STATE OF SOUTH CAROCLINA

. COURT OF GENERAL SESSIONS

COUNTY CF MCCORMICK

STATE

V.
ANDREW JAMES HARRELSON, JR.

- DEFENDANT.

TRANSCRIPT OF RECORD

)
)
)
)
) 07-GS-35-195
)
)
)

FEBRUARY 24, 2008

MCCORMICK, SOUTH CAROLINA

BEFORE:

THE HONORABLE WILLIAM

APPEARANCES:

H. FRANKLIN YOUNG, III
ATTORNEY FOR THE STATE

E. TIM MOORE, JR., ESQ
ATTORNEY FOR THE DEFEN

P. KEESLEY, JUDGE.

; ASSIST. SOLICITOR

UIRE
DANT

STACY L. SHEPPARD
CIRCUIT COURT REPORTER
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WITNESSES

I'NDBX )

]
DIRECT CROSS - REDIRECT RECROSS

(There were no witnesses.)

'
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Court's 1

Court's 2

EXHIBITS
.. .DESCRIPTION

DMH Report

. Dxr. Stephen Enns Reﬁort

ID. EVD.
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(The following proceedings were held on
February 24, 2008.)

(Court's Exhibit Number 1, repoft, was
marked for identification purposes.)

MR. YOUNG: Your Honor, this is Andrew
Harrelson. He's indicted for criminal sexual
conduct with a minor. .He's pleading guilty to a
negotiated sentence of 15 -- excuse me -- to a YOA
sentence for a lewd act. There is a prior order for
him to undergo evaluation at the Department of |
Mental Health, that order has been handed to you.

The Court should conduct, first, a Blai} hearing

" “into his competence so that we can-procéed. -I-

believe there's a stipulation to the DMH order_and
evaluation.
(bause.)

THE COURT: Are you Andrew James Harrelson,
Jr., sir? .

DEFENDANT BARRELSON: Yes, sir.

ANDREW JAMES HARRELSON, JR.,
having been duly sworn, testified as follows:

TRE COURT: Mr. Harrelson, I've reviewed the

report that was prepared by Dr. Freeman and Counsel

Whetstone at Department of Mental Health and the

‘ University of South Carolina School of Medicine.
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It's a very detailed report. 1t goes through a
great deal of history. And the conclusion is that
you do not suffer from any type of mental diséase or
defect tbat would have affected your’ability to
differentiate right from wrong at the time of the
alleged offense or to conform your condﬁct to the
requirements of law. It also makes a determination

that you are competent to stand trial, you're

competent to make rational choices concerning the

case against you and to assist your attorney in ybur
defense. :

I need to ask you some questions.f These ére
standéfd”questions,'all right? |

DEFENDANT HARRELSON: VYes, sir,

THE COURT: Do you know why you're here todéy?

DEFENDANT HAERELSON: Yes, sir.

THE COURT: Tell me ﬁhy you're here.

DEFENDANT HARRELSON: Because I touched a minor
inappropriately.

THE COURT: = Okay. Do you know who that is to-
youf 1éff? _ M

DEFENDANT HARRELSON: Yes, sir, that's my
lawyér.

THE COURT: What's his job?

DEFENDANT HARRELSON: He's here to defend me.
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THE COURT: To defend you?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Mr. Young works for Solicitor
Myers' office. Do you know what hié.job is? .

DEFENDANT HARRELSON: Not really.

TﬁE COURT: Do you know what a prosecutor does?

DEFENDANT HARRELSON: Not so much.

THE COURT: Okay. Do you know what a jury’

. does?

DEFENDANT HARRELSON: Yes, sir.‘
THE COURT: What does a jury do?

DEFENDANT HARRELSON: They're there to find 'if

you're.guilty or not. - . .. .. . . . ..

THE CGURT: Okay. How do they make that
determination? What do they base it on?

DEFENDANT HARRELSON: The witnesses and thé
testimony, sir. «

THE COURT: Who puts up the witnesseé égainst
you?

- DEFENDANT HARRELSON: It's the person who --
it's not the defendant. It's not the person that's
being defended. ' |

THE COURT: That's right, Who's on the other
side? |

DEFENDANT HARRELSON: I can't think of the
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name.
_THE COURT: I'm not talking about .an . -
individual's name. You know that, don't you?
DEFENDANT HARRELSON: Yes, sir, I know.
THE COURT: Do you know what my job is?
DEFENDANT HARRELSON: Yes, sir.
THE COURT: What's that?
DEFENDANT HARRELSON: To see the decision of
what is to come out of it. |
THE COURT: Say again.
DEFENDANT HARRELSON: To see the decision of
what's to come 6ut of it.
TﬂE COURT: All right. 1If you.enter this plea
of guilty, what will I do?
_ DEFENDANT HARRELSON: You will send me to

the —-

THE COURT: You don't have to tell me specifics

of it, but what will I be doing?

DEFENDANT HARRELSON: Sentencing me.

THE:COUﬁE¢~AThat'SWright.

~All right. So if Mr. Moore's going to defend
you and the jury*s going to decide whether the case
has Seen proven or not and I;m going to do the
éentencing, you don't know who would put the case up

against. you? . ..

\_’.
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DEFENDANT HARRELSON: The witness, or no...

THEE COURT: Yeah, the witnesses would have to
put the case'ﬁp, but who briﬁgs the witnessés to
court?

DEFENDANT HARRELSON: The person you committeq
the crime against.

THE COURT: That's a child, isn't it?

DEFENDANT. EARRELSON: Yes, sir. .

THE COURT: Okay. You don't think a child is
going to make arrangements to bring al% of those
people in here, do you? '

DEFENDANT HARRELSON: No, sir. It will be the
child's father. A

THE COURT; Is the child's father -a lawyer?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: He is? _

DEFENDANT HARRELSON: I'm sorry, what?

THE COURT: 1Is the child's father a lawyer?r

DEFENDANT HARRELSON: No, sir.

TEE COURT: Then how is he going to practice
Jlaw? N !

DEFENDANT HARRELSON: I have no idea.

THE COURT: He's not.

Okay. Who brought the charge against you? I

don't mean the victim. I mean, who came out and
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~said, you're under arrest?

DEFENDANT HARRELSON: It would be Ms. Jackie.
THE COURT: Ms. Jackie Crawford?
DEFENDANT HARRELSON: Yes, sir.
THE COURT: Who does she work for?
DEFENDANT HARRELSON: The sheriff's deparﬁmént.
THE COURT: Okay. Now, when the sheriff's
department -~ do you think Ms. Jackie's a lawyer?
DEFENDANT HARRELSON: No, sir.
THE COURT: Okay. So she can't practice‘law?
_ DEFENDANT HARRELSON: No, sir.
"THR COURT: Who d§es Ms. Jackie talk to about
presenting the case that she's made against you?
DEFENDANT HARRELSON: A lawyef“
THE COURT: That's right. Which lawyer?
DEFENDANT HARRELSON: (ﬁo response. )
THE COURT: Do you ever watch T.V. shows with
courtroom scenes?
DEFENDANT -HARRELSON: Not really.
'TﬁE éOURT: You never have?
DEFENDANT HARRELSON: No, sir.
THE COURT: Do you know what the word prosecute
means? ‘
DEFENDANT HARRELSON: Yes, sir.

THE COURT: Tell me.
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DEFENDANT HARRELSON: Means...

THE COURT: Just take your time. I'm nof
trying to stump you. You've gotten everythihg
éxcept this one issue and we've just gottto.get
through this issue. Do you know what the word
piosecute -- or to prosecute someone.means?'

DEFENDANT HARRELSON: I can't think of'it.

THE .COURT: You can't think of it?

DEFENDANT HARRELSON: Huh-huh.

THE COURT: How many times have you come to
court? ' ‘

- DEFENDANT HARRELSON: Yéu mean hoy many

offenses or just --

THE COURT: I mean, on this~charge. How many

times have you.had to come into the cou;trodm?

- DEFENDANT HARRELSON: Four or five»tiﬁés.
THE COURT: Were you ever here during a trial?
DEFENDANT HARRELSON: Yes, sir. A
TBE COURir When the judge saia, call 9our
first witness, who did he say that to?
DEFENDANT HARRRLSON: The prosecutor.‘_
THE COURT: Amen.
~ Mr. Young is an attorney. He works for
Solicitor Myers. We call them Solicitors in South

Caroclina. In Georgia, they call them District
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Attorney. And he would be the one who would be
allowed to practice law and present the case against
you.

-. S0 he'd bring the case against you and as you
said, Mr. Moore would defend you, the jury would
hear the evidence and decide whether the State had
proven you guilty or not. And I would preside over
the trial, try to make sure it was a fair trial and
then if the jury did find you guilty, I would
sentence you.

Now, if you plead -guilty, you know what -- we
cut out a lot of that; do you undeistand?

- DEFENDANT HARRELSON: Yés, sir;A |

THE COURT: Afevyou taking any medications
today?

DEFENDANT HARRELSON: Yes, sir..

THE COURT: What you taking?

DEFENDANT HARREiSON: Vyvanse.

THE COURT: That's V-Y-V-A-N-S-E.

DEFENDANT HARRELSON: I think so.

THE COURT: I'm going by the doctor's report.

Believe me, I don't know how to spell it without

- looking at the doctor's report.

The doctor indicated that that medication has

been very helpful for your symptoms. It helped

11
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decrease defiance towards various individuals. And,
apparently, you have some hyperactivity issues and
it's helped with hyperactivity. So the doctor says
that medication is helping you. Do you think that's
right? '

DEFENDANT HARRELSON: Yes, sir.

THE COU#T: Do you feel liké you're clearheaded
today? You know what you're doing?

DEFENDANT HARRELSON: Yes, sir.

TEE'COURI: Does the State have anything else
related to the competency of Mr. Harrelson?

MR. YOUNG: No, sir. We stand on the report.

~_THE COURT: Mr._Mporg;jdo you_have énything_;

further related to competedcy on Mr. Harrelson?

MR. MOORE: Yes, sir. I would like to hand up
a report from Dr. .Stephen Enns, -who is a ‘
ps?chia;rist who's also been tré@ting him for a
number of years. And I would also like to comment
on the State's report.

(Pause.)

THE COURT: Has the State seen -- .I think I've

. read this before, haven't I?

MR. MOORE: We didn't have it, but we
referenced it at a bond hearing, Your Honor. I

think we may have given it to you at the hearing to
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take off the electronic monitoring. That's probably
when you saw it.

THE COURT: Okay. I read the report of
Stephen, that's with a P-H, J. Enns, E-N-N-5, who's
an M.D. Dr. Enns had star£ed Mr. Harrelson on that
medication fhat wé referenced earlier and taken him
off of a differeﬁt medication and also seemed to
concur that his, impulse control had improved and
finds him a relatively low ;isk of repeat offense.

Anything else? '

MR. MOORE: ‘Yes; sir. We would point out that
on the Department of Mental Health's réport, the |
last sentence on bofh the -=- the recommendations, it
says that Mr. Harrelson will need furtﬁer .
psychiatric care. for monitoring and management of
his attenﬁion deficit hyperactivity disorder. 1In
addition, the attorney and the legal system should
provide him with additional time to help him gain
understanding and communicate effectively reéarding
his case. - That seems to me to be in contradiction
of the finding of competency to stand trial.

TEE COURT: All right. So you all are
challenging his competency?

MR. MOORE: No, sir. I'm just pointing‘that

out to the Court. I'm not challenging the finding

13
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that he was competent to stand trial. I just
pointed that out to the Court that there did seem to
be some hesitancy in the examiner. And I'm not here_
to interpret what he means by that statement.

THE COURT: Okay: Well, I mean, I'd be happy
to have a hearing with witnessgs and you all can

call all the doctors and I can make an evaluation,

have a different type of Blair proceeding if you all .

would like it.
MR. MOORE: I'm not asking for that.

THE COURT: .Okay. Well, based.upon my

observations of Mr. Harrelson, my discussions with

-him and reviewing the reports of the;Départment_ofd_‘

Mental Health and Dr. Enns, I am convinced beyond a

reasonable doubt ﬁhatvhe's comnetent to stand. trial,
he's competent to make ratlonal deC1810nS concerning
the case against hlm, competent to assist counsel in
his own defense and that he's clearhéaded,today and

knows what he's doing. - He demonstrated rational

thought, problem solving whenever we kept discussing

‘the roles of the court officials. And I don't know

if I -~ when I was his age, if I could have answered
some of those questions I was asking him.
I need to make those court's exhibits.

{Court's Exhibit Number 2, report from Dr.
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Stephen Enns, was marked for identification
purposes. )

TﬁE COURT: ALl right. Mr. Harrelson, I have
to ask you a lot of questions and I have to ask your
lawyér questions and there's a reason for every one
of these questions “I ask. If I ever ask anything
that you don't understand, you let me know. TIf I
get to a point where you feel like you need to stop,
you let me know. If you want to talk to your lawyer
at any time, you let me know, all right?

DEFENPANT HARRELSON: Yes, sig.

THE CéURT: Now; the first thing I have to do
is read to you what you're charged.with.

DEFENDANT HARRELSON: Yes, sir.

THE COURT: The indictment is the charging
paper. And this piece of paper éharge§ that you,
and it alleges your date of birth was

, did in McCormick County on or about
August 11, 2007, engage in a sexual battery. It's
alleged that you did that on a child whose named in
the indictment, if you want to look at the name,
I'1ll be happy to show it to you, whose date of birth

is . she being less than 11 years

of age. TIt's alleged that you placed your hand

inside her bathing suit and inserted your fingers

15
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into her vagina, you being older than she. And
that's a charge of criminal sexual conduct with a
minor. _

Now, what you're pleading to -- pleading guilty

"to, according to these papers they've handed me, is

a different charge of committing a lewd act on a
minor. And you're giving up the right to have the
grand jury consider that different charge. Is all
of that accurate what I just said?

DEFENbANT HARRELSON: Yes, sir.

THE' COURT: Xou're'pleading guilty to a léﬁd
act on a minor? |

DEFENDANT HARRELSON: Yes, sir. o

THE COURT: -Mr. Moore, have you fully g*plained
to your client the nature and elements of the
offense, the possible punishment and his
constitutional rights, including trial by jﬁry?

MR. MOORE: Yes, sir. |

THE COURT: Are you satisfied there's a factual
basis for his plea?

MR. MOORE: There is.

THE COURT: Do yoﬁ agree with his decision?

MR. MOORE: No, sir.

THE COURT: All right. Mr. Harrelson, your‘

lawyer says he doesn't agree with your decision to
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. plead guilty.

MR. MOCRE: . May I explain?

THE COURT: Sure.

MR. MOORE: Mr. Harrelson has never denied his
involvement ‘in this incident. He's freely admitted
that from the bedinning. As his lawyer, I explained
to him the various charges that could :esult from an
incident like this. Among those charges are -
criminal sexual conduct first, lewd act 6n a minor,
criﬁinai sexual condﬁct third and assault and -
battery of é'high and aggravatéd nature.

The punishments vary, but not significantly for
the last three. The difference in lewd act on a V
minor and'CSC-Ehi;d and assault and batteronf a
high and aggravated nature is that the court has

some discretion as to the sex offender registration.

' "And in ‘the event of -— and also some discretion in

two of the charges, the CSC third and ABHAN, as to

" electronic monitoring.

" A person who pleéds guilty under:23?540 to lewd:

act on a child or CSC first must be sentenced by the

~court to electronic monitoring and sex offender

‘registry for 1life and the electronic monitoring is

{ .

also for life. The other -- if the court sentences

-- requires electronic monitoring to CSC third or = .

17
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wthen you must ‘be sentenced

ABHAN, the defendant can petition the court after

ten years to have electronic monitoring removed.’

Under the lewd act, you cannot petition the court,

so it's essentially a life sentence to electronic

‘monitoring and to reporting monthly'to the

department of probation and perole; The court
apparentiy has no discretibn in that matter.

The statute is somewhat vague 'because it says
that in paragraph B that you have to be monitoren
and in paragraph H that you-can betition‘the court,
but‘thenfparaéraph‘c eays.that if you're sentenced |

under that provision and violate your érObation,

So the statute is vaque in itself, but I-
believe a fair readlng of the statute,as it's
presented requires llfetlme.monitorlng and lifetime
monthly reportlng to the department. And an
individUal with Mr. Harrelsenls academic and mental.
capaCLty and status 11kely does not have SLgnlflcant
employment prospects in the future, ;

Currently, it costs $40 a week to be on - ~
electronic monitering. The Court placed him on
monitoring tp'begin with. He stayed on it over six
months. The Court found there were no violations

and took him off of the monitoring at that time,

l
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which he's been off since then and still had no
violations of any Kind:" - B

I would assert that the statute is
unconstitﬁﬁional both as to the State and Federal
Cons£itutions as cruel and unusual puﬁishment and is

a violation of his due process to have an

opportunity to have the monitoring removed at some

" point in his life expectancy of over 50 years.

This is a one time incident at age 16. The

case could have been handled in family court, but

the Solicitor chose to bring it in general sessions.

-There were all -sorts of options available tolresolVe

this case, you know, for this child. He's now just- -
barely turned 18, but at the time of fﬁe offense, he
was a l6-year-old child functioning much lower tbaﬁ
that in all of his cognitive ability and in his |
emotional stabilities. ' |

And for those reasons, I peréénally can't say
that it's in anybodyfs.best‘interest for him to
pléad'ﬁbnthis‘charge. However, given the options \
presented to him by the State, I think he's made a
rational decision in agreeing to plead guilty to
this charge, but I can't concur in it.

THE COURT: Do you know a;l of ;hgt,

Mr. Harrelson?
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DE#ENDQNT HARRELSON:. I'm sorry, whaté

THE COURT: Did you know all of that?

DEFENDANT BARRELSON: Not so much.

MR. MOORE: We've talked about it, Your Honor,
at length.. |

DEFENDANT HARRELSON: He has talked about it,
though, sir.

MR. MOORE: We've talked about it for hours.
We met in my office on Thursday or Friday of last
week. ﬁe»met today for an hour and a half. We've
been through all that time and time again. It's nbt

like it's the first time he's heard that. I mean,

he's heard it and heard.it and heard it.. His .

father's heard it and heard it and heard it. I've

had these same concerns for months. I've discussed
it with the Prosecutors.

I understand where he i;ﬁénd;1~understand that
given the choice of going to trial on a criﬁinal
sexual conduct first offense and the_r;mifidations
of that or accepﬁing his plea, and I've explained it
to him, I said, It's your decision, in conjunction
with his family and that's what they decided to do.
But as a lawyer and as an officer of the court, I
believe there are other appropriate options to the

Court.
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THE COURT: . Mr. Harrelson, do you want to go ..
against your ia&yer's advice?
DEFENDANT HARRELSON: No, sir.v
THE COURT: Stand aside.
{Whereupon, the proceedings were concluded
for February 24, 2009.)
(The following proéeedings were held on
Februafy 27, 2009.) |
THE COURT: Mr. Harrelson, you're still under
oath; you understand that? /
DEFENDANT HARRELSON: No, sir.v
THE COURT: You don't understand that you're
still under oath?
‘MR; MCORE: When you swore to tell the truth

the other day, they placed you under ocath and you

- swore to tell the truth, so you're still under that

oath to tell the truth.
DEFENDANT HARRELSON: Yes, sir, I understand.
TEE-COURT::‘SO'you'reApromising.mé to tell me
the truth, the whole truth and nothing but the whole
truth so help you God; do you understand £hat?
DEFENDANT BARRELSON: Yes, sir.
THE COURT:‘ Now, you came before me a couple
days ago and we had started into your case and I had

done that hearing, that Blair hearing, about whether

21
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you were competent to go forward or not.

DEFENDANT HARRELSON: Yes, sir.

THE COURT: And made findings on the record
that you were competent. Today, are you clearhegdgd
and you know what you're doing?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Are you taking the medications
préscribed for you?

DEFENDANT HARRELSON:. Yes, sir.

THE COURT: You're taking them in the désage
that's prescribed for you?

DEFENDANT HARRELSON: . Yes, sir.

.__ THE_COURT: Does it havexaﬁy,kiﬁq_of_adv¢;§e B
affect on your ability to think clearly today?

DEFENDANT HARRELSON: No, sir.

THE COURT: Now, after that, I had asked youi
attorney some‘questions and those were quesgions I
ask in every case. And the third queétion is
whether your attorney agreed with your decis&on to
enter this plea of guilty.

DEFENDANT HARRELSON: Yes, sir.

THE COURT: And he told me that he could not
agree, that —; and he gave a véry detailed
explanation of his concerns. So then I asked you

something along the lines of did you want to go
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forward with your guiltyhplea against the advice of
your attorney and you said no. And that's when I
told you all to stand aside. _

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Do YOu agree that's about where we
were in your plea? |

DEFENDANT HARRELSON: Yes, sir.

| THE COURT: All right. Now, Mr. Harrelson,
since then, have you and your attorney had chances
to talk?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: I want;to make absolutely certain
that you undersﬁand this. If you don't understand
anything else, this is perhaés the most critical,
and they're all critical, so it's important you
understandAeverything. ’ -

DEFENDANT HARRELSON: VYes, sir.

THE COURT: The decision about whether you
plead guilty or not, that's:your'deciSioq.

DEFENDANT HARRELSON: Yes, sir.

THE COURT: The decision about whether to waive
rights that you may héve, that's your decision; you
understand?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: I want you to pay attention to your

23
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attorney. I want you to listen to him and I want
you to give his advice to you the utmost, the
highest considgration.

DEFENDANT HARRELSON: Yes, sir.

THE COURT: But it's really not his decision to
make as to whethgr you plead guilty or not; you
understand that? 7

DEFENDANT HARRELSON: Yes, sir.

_THE;COURT: Do you want to go forward with your
guilty plea or do you not want to go forward with
your guilty plea? |

DEFENDANT HARRELSON: - I wish to go forward,

Sir- - e o -y EERE Y ..:- e e T e R UL LY

THE COURT: So in spite of everything your
lawyer said the)other day, all of the things he told
you, gll'of hisAconcerns_anq all of his issués, you
want to -~ you Qant to make fhe decision to éo 1
fo;ward with your guilty pleaé ;
DEFENDANT HARRELSONQ Yes, sir.

THE COURT: ’Is it your own decision?

DEFENDANT HARRELSON: Yes, sir. ,
THE COURT: Is it made of your own free will?
DEFENDANT HARRELSON: Yes, sir.

THE COURT: Has anybody forced you, thr?atened

you, coerced you, exercised any improper influence
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over you to get you to waive your rights and enter

* this plea?

DEFENDANT HARRELSON: No, sir.

THE COURT: Mr. Moore mentioned this earlier
when you were in front-of me the other day --

DEFENDANT HARRELSON: ﬁes, sir.

THE COURT: One of fhe major issues he has is

with this statute, this law that was passed by the

legislature that provides under section. 23-3-540,

that if you plead guilty to csmmitting a lewd act on
a minor under the age-of 16, then I have to order
you to be placed on an electronic moniforing device
upon your éelease froﬁ incarceration. Do y&u.
understand that?

DEFENDANT HARREILSON: Yes, sir.

THE COURT: That law states that, pursuant to
that order, thét I have to impose upon you to be
placed on electronic monitoring*aftef you're
fele&sed from incarceration, that you are to remain
on that monitoring for the entire time that you're
required to remain on the sex offender registry,
which, under the current law, would be the rest of
your life.. Do you understand that?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Now, Mr. Mooxe may wish to

29
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challenge that law, you all may wish to appeal that
part of the order, I don't know. I think we had a
case that came down recently like in the la§t day or
so, I haven't had a chance to read, but you have to
understand, -sir, that if you enter this plea of
guilty, I'm going to make that part of the order and
unless your attorney or some other attorney on some
other case i;vsuccessful in changing that law
through the courts or unless the legislaturé changes
it or, I guess, Congiess could step in or something,
you have to enter this plea of guilty with the
understanding fhat-you, underx the currént'version of
law; are going to have towremain:fégisﬁéred~as a sex
offender for theArest of your 1life and:that you'll
be on electronic monitoring. Do you understand
that? ‘ | B

DEFENDANT HARRELSON: Yes, sir.

THE COURT: You Sure>you want to plead guilty
to this? o

DﬁFENDANT HARRELSON: Yes, sir.

THE COURT: Now, I have to -- as I told you at
the outset the other day, I have to ask everybody
who pleads gquilty iﬁ front of me certain questions.

This is not just curiosity on my part. Some of the

‘questions I may ask you later deal with youf
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/
particular circumstance, but I have to ask you

_certain things. because I have to make a. ..

”determination -~ in order to allow somebody to pléad

guilty, I have to determine that the person is
entering the plea freely, knowingly, they know what
they're doing, voluntarily, in other\words, nobbdy's
forcing you to do it against your will, and.
intelligently, that you've looked at all of the
circumstances and you've decided that this is
something you should do, and it's an intelligent
decision, realizing that peopié may reach different
conclusions about different decisions Ar the same
decigions. | ' B

DEFENDANT HARRELSON: Yes, sir.

THE COURT: So that's why I'm asking you these
questions. If I ask you anything that you don't
understand, if you neea me to stop at any time, if
you want to talk to your lawyer at any time, lik¢.I
told you the other déy, you don't hesitate to tell
me that and we'll~stopy'ok5y?

wDEfﬁﬁﬁ#NT HARRELSON: Yes, sir.

‘THE COURT: All right. Now, when you plead
guilty, you give up very important rights. Do you
understand that?

~ DEFENDANT HARRELSON: Yes, sir.

Z/
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THE COURT: Evefybody in criminal court who is
accused of a crime has a right to remain silent.
And if you went to a jury trial, you could remain -
silent, you don't have to say anything at all and

nobody can make you offer any evidence and cannot

"make you testify in any way. You're the only person

who can decide whether you say anything to the jury
if you went to a jury trial; You understand?
 DEFENDANT HARRELSON: Yes, sir.
THE éOURI: So you have a rigﬁt to remain

silent and nobody can force you to give up that

-right. And if you were to have -a jury triai, the

-trial-judge,would-turh to-that jury-and say, if you

did not testify, Ladies and Qentlemen, you cannot
hold his silence against him in any way at ali.
They're not to think about it when they decide the
case against you. They're not to talk about it in.
the jury room. You have an absolute right to remain
silent. You understand?

DEFENDANT BARRELSON: Yes, Sir.

THE COURT: If you plead guilty, you're
.admitting that you're guilty. So, obviouslj, the
words thét you're saying are used against yoy
because you're saying, I did it, i'm guilty. You

understand?
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DEFENDANT HARRELSON: Yes, sir.

TEE 'COURT: ~So you give up the right to remain

silent if you plead guiIty by definition. You

understand?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Now, in.a jury trial, you're
presumed to be innocent, which means you don’'t have
to prove a thing. The State has got to prove to all
12 jurors that you are guilty beyond a reasonable
doubt in order for you to be convicted of anything,
a greater crime or a lesser crime or anything at
all.,. You understand?

AbEFENDAN? HARRELSON: Yes, sir.

THE COURT: You don't have to offer any
evidence. You don't have to put up any other
witnesses. You don't have tS put up experts. You
don't have to do anything. You can just sit ét that
table/and the-Staté's got the entire burden of
proof. Do you understand?’

DEFENDANT HARRELSON: Yes, sif.

- THE COURT: And I promise you that if you had a
jury triai, whoever the trial judge is, the jury
would be told about your presumption of innocence
and the fact that the State has to prove you guilty

beyond'a reasonable doubt and the State had the

29
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entire burden of proof and the jury would be told
that numerous times. Do you understand?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Now, 1f you plead guilty, there's
no need to have a jury convene, you're giving up
your presumption of innocence and you're saying, I
did it, I'm guilty. You understand?

DEFENDANT.HARRELSON: " Yes, sir.

THE COURT: All right. 1In a jury‘tfial, you

have a right to confront the witnesses against you

is what it's called. I'm going to explain that to

you a little bit more.

e Now, - what .that means .is. that every witness who.

testifies against you has to édme hp here and sit in
this chair. You'd sit right over there. You would
get to see those witnesses testify, hear what they
héve to. say and your lawyer would get to queétion
them, cross-examine them. You understand? '

DEFENDANT.HARRELSON: Yes, sir.

THE COURT: If there's a child invélved in a
case, sohetimes children get on the sténd,and they
make wonderful witnesses, same thing for adults.
Sometimes children get on the stand and they just

don't recall much of anything. You could challenge

whether the child witness was competent to testify,
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tbey're“pggsuméd to be competent, but you could go. . .

thfough a hearing and have thg judge listen to the
little girl, if she was going to testify, to hear
her version of what hapbened and make a
determination as to whether she is competent to
testify as a witness for the jury to consider. And
your lawyer could object to her ability to testify.
And if the judge ruled with your side, that woﬁld ‘
mean the little gifl couldn't testify. Do you
understand all of those things?

bE?END}NT HARRELSON: Yes, sir. 

THE COURT; Now, if you plead guilty, you give
up éllnof that bécaﬁsé you're admitting you did it

and there's no need to put witnesses on the stand.

So you'd give up the right to confront the witnesses

against you and to challenge whether a witness is
competent or not. You understand that?

'DEFENDANT HARRELSON: Yes, sir.

"THE COURT: If they obtain any evidence against
you inlvioléfion of your rights, for example, if |
they were supposed to give you Miranda warnings,
tell you you had a right to remain siledt, anything
you could say -- that you did say would be used
against you, those things you hear on T.V. all the

time, that yéu have a right to an attorney and have

31
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a2 right to have an attorney present with you at all
times during all éuestioninq, you have a right to
stop at any time, you don't have to answer any
questions, you have a right to ask for a lawyer at
any_time, those kind of things are called Miranda
warnings. That's just one example I'm giving. CIf

they were supposed. to give you Miranda warnings and

they didn't, then your attorney could raise ‘that

challenge to the. trial judge. And the trial judge
may say, well even though he told the police this, -
they can't tell thatlto the jury because they did it

in violation of his rights, they, the police, did it

inmviolation.ofryour~rightsr ‘Those types. of .things

are‘called'challenges to evidence.
If they seized something and didn't have_a

valid search warrant and they were required to get

N -

one, ali of those kinds of things can be challenged,

" the evidence that came from that could be.challenged

and anything that stemmed f;om.what they got at the
beginning could be challenged.

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Do you understand?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: If you plead guilty, you give up

all of that; you understand?
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DEFENDANT HARRELSON: Yes, sir.

Can I talk to my dad?

THE COURT: Sure,

(Pause.)

THE COURT: Do y'all need scme time to talk,
Mr. Moore? - )

MRT MOORE: Yes, sir, if we can have five
minutes. |

THE COURT: Sure. There's supposed to be a
conference room over there. We'll be at ease.

(Brief recess.)

THE COURI:' All right. Mr. Harrelson, you
understand that if you plead guilty, you give up any
challenges yéﬁ may have to the evidence?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Have you had enough time to talk to
youi 1awyer§ - |

DEFENDANT HARRELSON: Yes, sir.

THE COURT: All right. Are you ready to
continue to go forward?

DEFENDANT HARRELSON: Yes, sir.

. THE COURT: If you héﬁé any defenses in your
case that could be raised, if you have the[ability
to assert that you're entitled to be evaluated for a

determination that you're not guilty by reason of




o4

10

11

12

13

14

15

16

17

18

19
20
21
22
23
24

25

! 34

insanity or that you're guilty but mentally ill, if
you give up —-— if you plead.guilty, you give up any
defenses you may have in the case and you give up
the right to assert those types of issues about your
mental state; you understand?
DEFENDANT HARRELSON: Yes, sir.
THE COURT: Understanding all of those things,
Mr. Harrelson, do you want a jury trial or do you
want to plead guilty?
DEFENDANT HARRELSON: I wish to plead guilty,
sir.
THE COURT: 1Is that your own decision made of
your own free will? . - - ... '
DEFENDANT HARRELSON: Yes, sir.
THE COURT: All right.. I want you to listen to
the State, please. | :
MR. YOUNG: Your Honor, on Saturday, August
11th, 2007, the Church of God from Aiken there on
Whiskey Road put together an opportunity for the

young people to go to Parksville and swim in Clark

" Hill Lake, Strom Thurmond Lake. The group went

there. And during that period of time, several
people from both the families present here today
were there.

Minor , who was eight years old at the
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time, was part of the group as was Andrew Harrelson,
he was then 16. Andreﬁiéjfriends of the family.
They have a daughter -- the Leaches have a daughter
named Kayla who was 16 also, both attendédrschool
together, go to the same church, everybody knows
evervybody.

During the period of time the event went on,
several people did notice Minor acting a little
differently, guarded, not wanting to go back out in
the water after they’d seen her out there inlthe

water with Andrew, out in the deeper water. But

" when she got home, she told her sisterf*Kayla, who

did not get to go on the trip, asked hér how it had
been and she began to e#plain that while she was out
in the deep water at the lake in McCormick in
Parksville playing witﬁ Andrew, he touched her undei
her bathing suit.

She said the first time she thought it could
have been‘an accident, but she didn't say anything
so she just.ignored it, but then hé did it again and
she tried to swim away. and he grabbed her feet and
pulled her back. A:few minutes later he did it
again. She ﬁold him to stop. He said okay, okay,
but a few minutes later he did it again. During the

period of time that Minor was telling her older

99
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sister this, she was very upset. ‘
This resulted in a police investigation and

evaluation forensically of what Minor had to say.
And doing that forensic interview in September, she
was asked how this happened, how did he get inside
of her bathing suit. She said he took his hand and
went up the side and she didn't remember if he did
this to the upper part of her body, but he asked
about how this happenéd, you know, how did hé touch
hef._ She said, Well, like, he.went in there. And |
she moves her finger in relgtion.to the question
along the private port;?n of her body. |

- - And she .said -~ he said, Did pe_tgpqh you, .
where and how? She says, On my private with his
hand. And she says, Something went inside of that
part. BAnd she said,‘Iﬁ was his f;nger, didnjt feel

good; She said, Finger went inside.
A She said there were other people around, but
she doesn't think anybody knew exactly what was
going on. She said the water was up to her ﬁeck so
all of the touching was under water.

And this occurred during the time they were
here in McCormick County in Parksville on the 10th

of August, 2007.

I don't believe this gentleman has any other
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record, Your Honor.
THE COURT: All right. Mr. Harrelson, do you .
admit you're guiity of what the .Solicitor told me?
DEFENDANT EARRELSQN: Yes, sir.
'THE COURT: And your date of birth is .-
.
DEFENDANT HARRELSON: No, sir.
THE COURT: What‘is it -- I'm sorry, that's the
date of the incident. Your date of -birth is
?
DEFENDANT HARRELSON: Yes, sir.
THE COURT: 'Sovat the time you were 16?
- DEFENDANT HARRELSON: Yes, sir. |
THE COURT: And the child would have been less
fhan 11 years‘of age?
DEFENDANT HARRELSON: . Yes, sir.
THE COURT: Has anyone -- I know this is being
duplicativé of what I asked you before, but hés
anybody forced ybu, threatened you, coerced you,

exercised any undue influence over you .to get. you to

~enter this plea of guilty?

DEFENDANT HARRELSON: No, sir..
THE COURT: Any plea bargains the State made
with you, that includes any deals, any agreements

that the State made to drop a. charge, reduce a

37
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charge, recommend a sentence, anything like that,

they have to say that to me in open court on the

'record, that lady has to take it down or you lose

what they don't tell me about. Do you understand?
DEFENDANT HARRELSON: Yes, sir5
THE COURT: So the plea agreement is what?
- MR, YOUNG: Imposition of the youthful offender
sentence, Your Honor. |

TEE COURT: Was he charged with lewd act .

originally?

MR. YOUNG: Sir, he was charged with criminal

séxual conduct with a minor. And he's waiveq

- presentment, - as I understand. it,. for the lesser -~

not a leséer included coffense, but for the éeparate

THE COURT: So-instegd of criminal sexuél
conduct with a minor, you're pleading guilty to lewd
ac£ on a minor. And this indicates they've
negotiated An active youthful offender sentence.

DEFENDANT BARRELSON: Yes, sir.

TﬁE COURT: So other than what they've put on
the record, has anybody promised you anything:to get
you to plead Quilty? \

DEFENDANT HARRELSON: No, sir.

THE COURT: Are you fully satisfied with your
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attorney?

DEFENDANT HARRELSON: _Yes, sir.

THE COURT: Is there anything else yoﬁ want
your lawyer to do on the case that he hasn't done
for you other than speak for you and perhaps pursue
appeais of these issues that he indicated he may
challenge?

DEFENDANT HARRELSON: No, sir.

THE COURT: Anything else =--

DEfENDANT BARRELSON: No, .sir.

THE COURT: Do you have any complaint of any

kind against law enforcement officials, your

attorney or anybody who's dealt with your case?

~

DEFENDANT HARRELSON: No, sir.

THE COURT: Have you had enough time to meet
with Mr. Moore and discuss things with hi@ so that
he can represent you properly?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Have you had enough time to make up

_your own mind about-all of this?

DEFENDANT HARRELSON: Yes, sir.:
THE COURT: Now, this case -~ you were
originally charged with criminal sexual conduct with

a minor. You're pleading guilty to a different

~ offense, which is a lewd act on a minor, that's a

3Y




40

10

11

12

- 13-

14

15

16
17
18
18
20
21

22

23

24

25

40

different charge and you have a right to havé that
charge go before the grand jury, for the grénd jury
to consider it. And if you wanted that done, at
least 12 out of 18 grand jurors would have to agree
that you're probably quilty or the case stops there.
You understand?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: The papers indicate you're giving
up that right. - Is that your own decision, made of
your own free will?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Allgright. Committing a lewd act
on a minor is. a felony that carries up_to 15 yegréhu_"

in prison as a possible punishment; do you

- understand that?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: As I indicated to you~previ$usly,“
you will be required to register as a sex offender
for the remainder of your life; do.you understand
that?

DEFENDANT HAR?ELSON: Yes, sir.

THE COURT: As I indicated to you previdusly,
you will be required to be placed on electronic

monitoring or an active electronic monitoring.device

under the provisions of that law and any regulations
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or policies or procedures that might be implemented ,
pursﬁantrtoiitf- So if you plead- guilty to this,

they can put you on monitoring devices and require

you to remain on those for the rest of your life

unless you're successful in getting that law

overturned or getting excluded from it under some

provision of law later; you understand?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: The standard conditions related to
sex offenders are very strenuous, very detailed,
very broad. fhey prohibit you from beihg in a lot
of placés. - They ptohibit“you from living with a lot
of different types of people, children, things like
that. They prohibit you from doing thihgs like
leaving your home on Hailoween( you can't éo.

Isn't that right, Halloween they have to be
home? |

| PROBATION AGENT: He can never stay overnighﬁ,

THE COURT: Iti; very restriétive. It's very
broad. ' They, 'being the probatioﬁ office, parole,
whoever's -— whatever entity might be supervising
you pursuant to the laws;'they're going to have a
great deal of control over your life, some of which
is probably going to seem to you to be very unfair.

You understand?- -
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DEFENDANT HARRELSON: Yes, sir.

THE COURT: And if youlplead guilty to this, as
I've told you, I intend to order you to be actively
monitorea'aftei you're released. And you're going
to have to abide by all of the conditions that are
imposed for sex offenders. You understand that?

DEFENDANT HARREL&ON: Yes, sir.

THEE COURT: You sure you want to plead guilty

" to this?

DEFENDANT .HARRELSON: Yes, sir.
THE COURT: All right. I'm getting .close to

being through, but I've Stillfgdt one rather short

“thing to cover with you. and -one .rather long thing to

cover with you.

DEFENDANT HARRELSON: Yes, sir.

THE COURT: If you plead guilty to this, you'llt
have to provide a blood sample and:your DNA profile

will be put in a central computer registry and

they'l)l keep that on file like fingerprints., You

understand?
DEFENDANT BARRELSON: Yes, sir.
THE COURT: So if they have a crime scene
anywhere and there's DNA evidence left therez they
run it through the computers and if it matchés you,

they're‘coming looking for you. Do you understand?
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DEFENDANT. HARRELSON:. Yes, sir.

THE COURT: Now, Mr. Harrelson, you're in

criminal court as you know.

DEFENDANT HARRELSON: Yes, sir.

THE COURT: There's a different kind of court,
civil court. And though the same judge may preside
over criminal court one week and civil court a
different Qeek, they are different types of court
altogether. . |

In addition to everything I've told you about
that applies on the criminal side, there is a law
that's called Sexualiy Violent Predator Act and that
law is a civil process, . it's ih”ciVil'qourts. And
it's similar in nature to if somebody is an
alcoholic, can't stop drinking, and the family goes
into the ﬁrobate court and tries to-get that person-

conmitted against his will to get alcohol treatment

or if somebody's mentally ill and the family says he

can't take care of himself or he's a danger to the

community, they can go into a court on the civil

 side and try to get that person committed against

his will for treatment for that mental illnesé.

Well, that Sexually Violent Predator Act allows

-the Attorney General of South Carolina.upon.your. . ...

release or before you're released or any time

43"
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thereafter, I guess, to try to have you declared as
a sexually violent predator. I'm not saying that
they will or tﬁey won;t, I don't know, but having
this conviction on your record is soﬁething that
allows them to try to declare you a sexually violent
predator. Do you understand that?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Now, there's a whole series of
steps that they have to go through and I don't need
fo go and detail every oﬁe of those steps, but if
the Attorney General's Office brings an action in

civil court to try to get you declared to be a

- sexually violent predator. and if everYthing went

aéainst you, you could be housed against your will
until it was determinedAthat you were no lonéer a
danger to be released into the community, ané,
presumably, that would be fbr treatment for éex
offenders. But I'm hot going to sugar coat it,
right now those people are kept ip an old jail
facility, -an old prison facility.

So you understand that even after you finish
ﬁhis Youthful Offender Act sentence, there ig the
possibility they could try to have you involgntarily
committed on the civil side. 1In theory, that could

be the rest of your life. You understand.
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DEFENDANT EARREL?ON: Yes, sir.

THE COURT: All right. I'm basically through.
I need to check a céuple things. I've gone into a
iot of detail with you because I want to make
absolutely certain, no question in my mind, that you
know what you're doing, particularly since you
decided not to follow the advice of your attorney.

(Pause.)

THE COURT: All right. Mr. Moore, I'm going to
give you anloppoftunity to speak and put on the
recofd anything you need to éut on the record before
sentencing or after sentencing or both.

1 find beyond a reasonable doubt Mr. Harrelson -
has made a free, knowing, voluntary and intelligent
decision to waive his rights and plead guilty. I
renew the-findings previously made at the Blair
hearing. Mr. Harrelson éppears to be an aiér;,

intelligent individual and he understands the

consequences of his decision to enter a plea of

guilty. There are facts to support his plea.

He is aware of the issues that his attorney has
with going forward with this plea. He has made a
free, knowing, veluntary and intelligent decision to
determine to go forward with the pleai It is his

choice to make.
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I've noted thét throughout these discussions,
his family has been present and his father is with
him now and has been during the times that we have
taken bréaks so that they could have conferences.
He is fully satisfied with his attorney. And he's
made a free,Aknowing; voluntary and intelligent
decision to waive presentment to the grand jury.

Okay. Mr. Moore;

MR. MOORE: Youf Honor,‘I would urge the Court
to adopt ﬁy previous statement as to my objections
at this time without going back through all of
the -- |

i - THE COURT: Yes, sir.- ... . ...

MR. MOOREB: -~ and ask that that be included in
the record. |

THE COURT:- Yes, sir. fhe record from thé very
beginning should be included. . L

MR. MOORE: And reserve the right to spéak to
sentencing perhaps after the sentencing.

THE COURT: All right. Do you want to say
anything, Mr. Harrelson?

DEFENDANT HARRELSON: No, sir.

THE COURT: I'll give you another chance if you
want to later, but it's a negotiated plea.

Did you want to talk to me about the sentencing

24
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or do you want to just make objections after the
sentencing?

MR. MOORE: I think the Court's very familiar

.with Mr. Harrelson and his background, his history,

emotional state, that he had spinal meningitis when
he was five which resulted in some injury. The

Court has reviewed his psychological records in

. great detail and I think they contain all of the

information that I would normally present to a
sentencing court at this time.

THE COURT: Anybody from the victim's side want

. to be heard?

MR. YOUNG: The Leaches have indicated to me

-they didn't want to speak, Your Honor.

THE COURT:V Did his father want to say »,-
énything?
MR. MOORE: No, sir.
THE COURT: Do they want a no contact order?
MR. YOUNG: Your Hoﬁor, I'm not certain. That
was thé one question I really hadn't addressed.’
TﬁE COURT: I really won't have any power over
them except it'll be part of the conditions. I
don't think they're going to let him have any
contact. o ' .

MR. YOUNG: I don't think they will either. - -
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MR. MOORE: 1It's been a year and a half and
there's been no contact. )

THE COURT: I guess I want to know whether 1
need to pﬁt anything -- if I just put the victim as
the child, I don't know what the relationship

between the two families is.

MR. YOUNG: I don't think there’'s a problem

between the two families, Your Honor, I think the

victim and this young man clearly. And I think the
-- this young man and the family might be
appropriate with no contact, but other than that,

the two families interact.

© - THE COURT: - 'If there's.nothing élse, the Court

accepts the plea.' Mr. Harrelson is a proper person
to sentence under the Youthful Offender Act. 'The
sentence is that. he be committed to the South
Carolina Departmént of Corrections Youthful Offender
Division for an indetermiﬁafe period not to exceed
six years plus pay the costs and assessmentsithat
are applicable. .

He must be placéd under the supervision of the
South Carolina Department of érobation, Paro}e and
Pardon Services upon release from active

incarceration and be monitored with an active.

electronic monitoring device under the provisions of
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section 23-3-540 and adhere to the standard
conditions for sex offender monitoring as authorized
under that statute, as well as any regulations and
policies for such monitoring implemented by the
Department of Probation, Parole and Pardon Services
or appropriate authorities and amendments thereto in
the discretion of Probation, Parole and Pardon
Services, includiné that the Department of o
Probation, Parole-and Pardon Services may establish

exclusion zones.

Now, I.told you all there was a recent case

that I recall skimming but had not read that case,

it's the State versus Hoss Hicks. It's indicated &s

case number two. It's opinion 4510. It was handed
down two days ago, February 25th, 2009. .And it
talks about -- it's a different scenario, but it
talks about exclusion zcnes. And I see y6u have it
with you --

MR. MOORE: Yes, sir.

THE COURT: -~ in. your hand there, Mr. Moore..
Bdf when I say exciﬁsion zones, basically what I'm>
réferring to is that they can establish that you
can't be within a certain perimetér of thé victim or
other people or other places -that they define.

There are court costs on your case that I

3
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cénnot waive. You pay that within 90 days of being
released from incarceration. And it's automatic,
but you have to register as a sex offender}. Do you
understand all of that?

DEFENDANT HARRELSON: Yes, sir.

THE COURT: All right. Good luck to you, sir.

Do you wish to object to the sentence?

MR. MOORE: Yes, I do, Your Honor.

Your'Honor, we wouid submit that electronic
monitoring portion of the sentence,'which I
understand the Court is requi;ed to impose, would
violate provisions of the Uni£ed States andithe
pdnishment in violation of due procéss.

Additionally, the statute 23-3-540 is vague
and, I believe, confusing because it says in sgétion
A that yéu must sentence this person to the
monitoring, but ;hen if you read péragraph B --
éxcuse me -- C, it says, A éerson who is required to
register pursuant to this article for committing
sexual conduct with a minor or.a lewd act and who '
violates the terms of probation, parole or cqmmunity
serviée or‘community supervision program must be
ordered by the court or agency with jurisdiction to

be monitored by the Department of Probation, Parole
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and Pardon Services with active electronic

‘monitoring device. ™

N

The statute contradicts itself because it
provides in paragraph A that you have to do it, but
then in paragraph C, it says that if they violate
probation, then you have to do it. I'm not sure how
you reconcile those two paragréphs of the same g
statute because it clearly contemplates in paragraph
C that a person could be convicted of this charge
and not be on .sexual monitoring, but be ordered to
be on monitoring if they violate the probation and
parole. -+ -

SoAif‘s my position that the statute is vague,
misleading, confusing and vold as a matter of public
policy because what it tries to do is the burden
that it places on thjs person is greatly
disproportionate to the protection it seeks to

impose on a child or children in general. To take

"somebody who was 16 years of age and commits$ assault

and‘batté:y or a lewd act or a touching of a minor
child and to impose lifetime  punishment on that
individual is Qreatly disproportionate to the actual
act which occurred. BAnd we would suggest that it's

void as to public policy.

The Court has been very clear and outlined all -

o}
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ramifications of this particular section ofilaw and
we understand what the law is except for 23-5 —-
23-3-540, which I don't‘understand how it can be
coﬂflicting in its various provisions. But for
those reasons, we would object to the sentence that
includes electronic monitoring for life.

THE COURT: The objection's overruled. And the
motion to eliminate that from - that,reéui;ement
from the sentence is denied.

And, Mr. Harrelson, you need to understand

something. If you want to pursue that challenge,
¢ ' :

)
your lawyer's probably going to have to do that

but if you want him to appeal anything, he has to

file a written notice of appeal. It's a very narrow

time frame. And he has to file that notice;

Now, if you are indiéent and unable tolqbtain
an attorney to pursue the appeél, the‘offipe-of
Appellate Defense or the office -- the Commission on
Indigent Defense, they changed the name, I don't
know what it's called now, may provide ‘you aﬁ
attorney to pursue the appeal. Do you underétand
all of that? .

DEFENDANT HARRELSON: Yes, sir.

THE COURT: Make sure you talk to your lawyer
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now before they take you out. Good luck to you,
sir.

PROBATION AGENT: Your Honor,lI just want to
put on the record that he will be piaced on GPS
because we place everybody on GPS that has his
conviction. ‘

"THE COURT: Thank you, Mr. ﬁeeder.

" Good luck, Mr. Harrelson.

END OF PROCEEDINGS
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CERTIFICATE

STATE OF SOUTH CAROLINA

COUNTY OF MCCORMICK

I, the undersigned, Stacy L. Sheppard, Circuit

. Court Reportéf for the Eleventh Judicial Circuit of

the Statelof_South Carolina, do hereby certify that
the foregoing-is a true, accurate and complete
;ransc£ipt of record of all~theAproceedings had and
thelgvidence introduced in the guilty pleé of the
captioned cause, relative to abpeal in the Criminal

Cdﬁrt‘fdf'McCormick~C6unty, South Carolina, on the

24th of February, 2009.
I dq further certify that I am neither of kin,

counsel, nor interest to any party hereto.

June 9, 2009

’

Stacy L. Sheppard
Circuit Court Reporter

8N,
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STATE OF SOUTH CAROLINA
COURT OF GENERAL SESSIONS

COUNTY OF MCCORMICK . -

STATE OF SOUTH CAROLINA
-VS -~

ANDREW JAMES HARRELSON, JR., 07-GS-35-0195

Defendant.

February 22, 2011 .
Saluda, South Carolina

BEFORE: ‘
HONORABLE R. KNOX MCMAHON, Judge.

APPEARANCES:

H. FRANKLIN YOUNG, Asst. Solicitor
Attorney for the State

E. TIM MOORE, JR., Esquire
Attorney for the Defendant

L. COCONUT PANTSARI, R.P.R.
Circuit Court Reporter .
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INDEX
Guilty Plea 02/22/11 | 3
Stafement of Facts A7
Sentence of the Court . . 25
Certificate .27

- INDEX OF WITNESSES

examination of any witnesses).-- ... .

INDEX OF EXHIBITS -

(Court Reporter‘s‘Note: No exhibits were marked or

received into evidence).

-(Court Reporter's Note: There was no direct or, cross .
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. L

(The following proceedings are reported on
February 22, 2011).
" MR. YOUNG: Your Honor, this is Andrew James
Harre1éon. Mr. Harrelson is currently being held in

confinement in McCormick County. There was an attempt

to try to take this case up in McCormick County during

the last term, .but due to Mr. Moore's diff{cu1ties in
his family -- I believe he had a family tragedy -- he
was unable to attend court and accomplish the'necesséry
act we are trying to accomplish today. - P
Mr. Harrelson is here to-p1ead guilty today,
Your Honor. This case has been sent ‘-back on remittitur

on a remand by the Supreme Court after having considered

a plea offered 1h McCormick Couniy at a prior date in

which a conditional plea was found to have existed.

It was based on a constitutional objection, I
believe, to the G.P.S. monitoring aspect of the plea
taken then. He 1is pleading guilty today to a charge of
lewd act on a minor. He has been indicted on criminal
sexual conduct with a minor.

‘I have case law indicating that C.S.C. with a
minor cannot be pled to lewd act as a lesser-included
offense. There is, in fact, case law. I would site 535
S.E.2d 928.- Judge Peeb1es fook a p1eé on a C.S.C. with

a minor case, actually pleading down to lewd act.
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In an attempt to do so, he did hot waive

. presentment to the grand jury. In that'sitdation the

Court found that there was no jurisdiction, as there is
no such thing as a lesser-included offense of C.S5.C. as
lewd act.

He is therefore waiving presentment to the:
grand jury. I'd ask Mr. Hérre]son to put his initials
on his waiver right there. He has signed the back of
the indictment waiving such presentment.

| (Pause.) |

MR. YOUNG: For the record, Your Honor, the
victim in the case is Minor . Her father is present
ﬁh”the‘Courfroom-representing“the,1nfere$t of the R
family. |

( “Your Honor, I have to point out to the Court
tha{ Mr. Leach is a war veteran. He has been severely

injured-in the past. He has difficu]ty‘standing for any

Tength of time. I would ask the Court that if he wants

to address the Court, he be able to do so from a seated
position. -

He is pleading here today, Your Honor, to lewd
act with a minor with a recommendation for aY.O0A 1
understand the credit would be for time served. It
would be a determinate time served, Y.0.A.

He will be required to régister under the sex
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offénder registry and then have G.P.S. monitoring. The
sentence, i understand, is 15 years, and there is a fine
in the discretion of Court.. .l believe that-has been
variously 1nferpreted as beﬁhg up to $10,000.

" 'THE COURT: 1I don't mind taking the plea at
all. My understanding of a Y.0.A. is all I can do.is
séntence someone to a Y.0.A. for a sentence not to
exceed X-amount of time and that-if if'svan active
Y.0.A., you don't get credit for time served.

It all goes through the Department -- I don't
WantAto say youth services. That shows my age -- but
D.J.J. In other words, I thought Youthful Offender
Division made the decision of when an. individual
sentenced under Y.0.A. should be released.

- .MR. YOUNG: Yes, sir. Actua1]y;‘Your Honor,
my undefstandjng of the average time -- if a‘persoﬁ gées
into a place like Tdrbev111e, which 1is spécifica11y set

éside for youthful offenders,.wh11é there if they

successfully comply with the treatment p1ah they set in

place és a youthful offender, they serve a portion of
that sentence up to six years.

At some point they determine, if he is 1in
adequate compliance they release him on parole, énd

thereafter if he violates parole, he can be returned -

until completion of the full six yéars.
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As the Court has correctly stated, my
understanding was there could be no such prior credit
for time served on a Y.0.A. sentence, even though this.
gentleman has been previously sehtenced'under a Y.0.A.
and has served time. |

I'm.nbt faminar with. -- apparently
Mr.. Moore worked this out and had a determinate

sentence in mind for a time served. I'm unfamiliar

| with that.

THE COURT: I am, too. Mr. Moore.
MR. MOORE: Your Honor, as the Court -
indicated, yod can senténce someone under Y.0.A. for‘a

term not to exceed a givén amount of time. In this case

what we believe to have been the bargain was that the ﬁ

Court would sehtence him to a-determihate'senfence nof‘
té,exceed the amount of time he has-aTready éerved;

THE COURT: Well, I think --

MR. MOORE: I think he is automatically a
youfhfu1ioffender. I think the receht case,said thatl
anybody under that age, whether the CourtAsenténces him
under it or not, they are still cohsidered a youthfu]
offender. But how you term it, I don't really think
matters.

THE COURT: I always thought those were
decisions that had to be made by the Youthful Offender
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a certain amount of time. ' , ~

Division. I could give somebody a Y.O0.A. suspended. I
could give someone a Y.0.A. for a sentence not to exceed

~ Once they go over there, it was up to the

‘| department to determine when they would be released. In

other words, they wouldn't rea11y'get credit'for time

'served is the way' I thought it was.

MR. MOORE: That's, I guess the .--
THE COURT: We all three may be saying the

‘same thing in a different way.

MR. MOORE: The other thing is that that plea
was vacated, so I don't know that he is actually uhdér
the Y.0.A. division at this particular time. - It's kind
of<1fke back at square one.

THE COURT: I understood that.

(Attorneys confer.)

MR. YOUNG: Your Honor, just a moment. I
think we have just about worked it out.

THE COURT: Sir? |

MR. YOUNG: We are WOrkiﬁg this out, I
believe.

(Attorneys confer.)

MR. YOUNG: Your Honor, youthful offender is
24-19-10, et seq.

(Attorneys confer.)
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MR. MOORE: That will be fine, Your Honor.

MR. YOUNG: Your Honor, that will be
acceptable to the State. We have reached an agreementr-
then. The State would agree to é»youthfu1 offender |
sentence, which I believe would be from one to.six.
years, an indeterminate 'sentence, suspended to é term of
probation as determined by the Court, sex offehder,, |
registry, and G.P.S. monitoring. :

THE COURT: You recommend a sentence of a
Youthful Offender, indeterminate amount, suspended, a

period of brobation based on the sex offender registry,

‘G.P.S. monitoring, and subject to all the terms and

conditions of the probation and sex offender mahagementi

MR. YOUNG: Yés, sir, that's»dnder the statute
as I understand it. .

THE COURT: Mr. Moore? '

MR. ﬁOORE: Yes, I think the statute requires
those additional provisions as far as the registry and
monitoring for a conviction of this partiéu]ar Kind.

THE COURT: Mr. Moore, you represent -- Madamé,
Clerk, has Mr. Harrelson been placed under oath?

CLERK: No, sir.

THE COURT: If you would place him under oath,
please. |

CLERK: Raise your right hand.
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ANDREW JAMES HARRELSONe Jr. is
first duly sworn.

THE COURT: Mr. Moeorey you”represent~Ahdrew
James Harrelson, Jr.?

MR. MOORE: Yes, sir, I do.

THE COURT: Have you explained to him the
charge jn the indictment, the poséib]e punishment, and
his rights, including his right to a jury trial?

MR. MOORE: Yes, I have.

THE COURT: 1In your opinion does he understand
those things? |

- MR. MOORE: "He does.

THE COURT: How does he indicate he intends to
plead to lewd act on a minor? _ \

MR. MOORE: Guilty, Your Honor.

THE COURT: Are Ydu Andrew-James Harre1soh,
Jr.? ,

THE DEFENDANT: Yes, sir.

“THE COURT: Before I can accept a plea of
guilty, it's necessary for me to determine if your plea
is being gjven freely and vo]untér11y. Therefore, I
need to ask you some questions. ‘

If you do not understand my quéstions, please
let me know, and I -will-try to expTain them to you.” If

at‘any time you wish to talk with your lawyer, please
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advise me, and I will allow you to do so. Do you
understand? | A
THE DEFENDANT: Yes, sir.
THE COURTf How old are you?
THE DEFENDANT: Twenty, sir.
. THE COURT: How far did you go in school?
| THE DEFENDANT: Completed high.schop1.
fTHE COURT: Prior to being incarcerated, what
type of work did you do? '
| THE DEFENDANT: I worked for my parents, sir.
THE COURT: What type of work was that?
- THE DEFENDANT: I was working at McDonald's.
THE COURT: Today are you under the 1hf1uence-
of any medicatioh, drugs or alcohol?
| THE DEFENDANT: No, sir.

THE COURT: Are you aware of any physical,

emotional or nervous problem that keeps you from

understanding what you are doing foday?

THE DEFENDANT: No, sir. .

THE COURT: You heard your lawyer tell me that
he has explained to you the charge, the possible
punishment, and your rights and that you understand
these things; is that correct?

THE DEFENDANT:- Yes, sir.

THE COURT: I have been handed up Indictment
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2007-GS-35-195. It basically reads that Andrew James

Harrelson, Jr., date of birth, . ~, did 1n
McCormiCk County, on or about‘AqggSt-ﬁ1,,207;-éngage~in
a sexua1'baffery with the victim, a female, date of
birth, | , being less than 11 years of age, -in
that he did puf his hands inside her bathing suit and
did insert his fingers into her vagina, the Defendant
being older than the victim, in violation of Section
16-3-655(1) ..

You are familiar with the name of the victim
that appears in the indictment, Mr:. Harre]sqh?

THE DEFENDANT:  Yes, sir.

THE COURT: That is an indictment for. criminal
sexual conduct with a minor.' It appears you are being
allowed to plead to lewd act on a minor, -for which you
could receive -a sentence of up to 15 years and a fine-of
up to‘$10;000 and mandatory G.P.S. Do you understand?

THE DEFENDANT: ‘Yes, sir. | N

THE COURT: When you plead guilty, you gi§e up
certain very important constitutional rights. First,
youAgive up your right to remain silent. That is your
right against self-incrimination, your right to say
nothing at all.

| Second, you give up your right to have a jufy

trial. That is your right to have a jury decide whether
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or not you are guilty beyond a reasonable doubt. Third,
you give up your right to confrdnt and be confronted by -
the wftnesses against you. Do you understand these
rights?

THE DEFENDANT: Yes, sir. )

THE COURT: Do you understand that when you
plead guilty, you give up these very important
constitutional rights? |

THE DEFENDANT: Yes, sir.

_THE COURT: Is that what. you want do?

THE DEFENDANT: Yes, sir. _

THE COURT: You understand you will hqt get a
jury trial if yoﬁ p1ead guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Also, the charge of committing a .
lewd act -on a minor has not yet been before the grand
jury'of McCormick County for thefr consideration. Do
you give up your right to have the grand jury examine
the charge of contributing to the delinquency of a minor
(sic)? |

THE DEFENDANT:  Yes,.s1r.

THE COURT: The indictment appears to be
stamped, grand jury action waived, a sfgnature, Andrew
J. Harrelson, Jr. Is that your signature where I am now

pointing?
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THE DEFENDANT: Yes, sir.
THE COURT: The sentencing sheet also

indicates waiver of presentment of the grand jury, and

-.if's initialed by the Defendant.

Also, we are in Saluda County today. This, of
course, is a McCormick County casé. You have the
absolute right to have this case heard and disposed of
1n‘Mchrmick County. Do you give up your right to have
your case heard in McCormick County?

THE DEFENDANT: Yes, sir.

" THE COURT: Do you wish to proceed with the
disposition of your case here today 1n-Sa1uda County?

THE DEFENDANT: Yes, sir. ' | |

THE COURT: Understanding then the nature of
the charge of cbntributing to the delinquency of a minor
(sic) and the cdnsequences of that guiity plea, how do
you wish to plead to that charge, guilty of not guilty?

THE DEFENDANT: Guilty, sir.

THE COURT: Do you understand thaf When you
plead guilty, you admit the truth'of'fhe charge made
against you?

THE DEFENDANT: Yes, sir.

. THE COURT: Did.you commit. this crime? .

"THE DEFENDANT: Yes, sir.

THE COURT: Are you guilty?
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THE DEFENDANT: Yes, sir.

THE COURT: Plea negotiations, Solicitor?

MR. YOUNG: Your Honor, my»understanding is
that there‘w111 be a sentence rendered in this case of
Youthful Offender Act for an indeterminate period,
suspended upon a beriod of probation to be determined by
the Court, sex offender registration, and G.P.S..
monitorihg and all other conditions, of course,
associated with the sex offender under the Probation
Pardon, anlearo1e Office here in the State of South
Carolina. |

THE COURT: Mr. Harrelson, é moment ago I may

‘have said, how do you plead to the charge of

contributing to the delinquency of a minor.
| THE DEFENDANT: Yes, sir.

- THE COURT: I was incorrect in that
characteriiation. That is a separate and distihct
statute. The statute you are pleading undef is
16-15-140, Which is lewd act on a minor. How do you
plead to that.charge, guilty or not guilty?

| 'THE DEFENDANT: Guilty, sir.
THE COURT: Mr. Moore, you heard the solicitor
state the plea negotiations into the record. Did he
fully and accurately state those negotiation?

MR. MOORE: Yes, sir, he did.
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THE COURT: Is that your understanding,
Mr. Harrelson, of the plea negotiations? .

THE DEFENDANT: Yes, sir.

THE COURT: Do you still wish to plead guilty?

THE DEFENDANT: Yes, sir. |

THE COURT: Has anyone promised you anything
or held out any hope of reward to get you to .plead
guilty? | |

THE DEFENDANT: No, sir.

THE COURT: Has anyone threatened you or use
force to get yéu to plead guilty?

THE DEFENDANT: No, sir..

‘ THE COURT:  Has anyone used any pressure of.
intimidation fo>cause you to plead gu11ty?

THE DEFENDANT: No, sir.

THE COURT: Have you had enough time to make
up your mind as to whether.or‘nof you want to plead
guilty? | |

THE DEFENDANT: Yes, sir..-- - ...

~THE COURT: - Are you pleading guilty of your
own free will and accord? '

THE DEFENDANT: Yes, sir.

' THE COURT: Are you satisfied with the manner
in which your Tawyer has advised ybu-and fepresented

you?
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THE DEFENDANT: Yes, sir.

THE COURT: Have you talked with your lawyer
as often and for as long as you feel necessary for him
to properly repfesent you?

THE DEFENDANT: Yes, sir.

~.THE‘COURT{ Do you need anymore time to talk

with'your'1awyer?- |

THE DEFENDANT: No, sir.

THE COURT: .-Have you understood: your talks .
with your lawyer?

THE DEFENDANT: Yes, sir.

THE COURT: Has your lawyer done everything .

for you thatlyou feel 1ike he could have done or should

have done?
THE DEFENDANT: Yes, sir.
THE COURT: Are you totally and completely

satisfied with your lawyer's services?

THE DEFENDANT: Yes, sir.

THE COURT: Do you have any complaint you want
to make about your fawyer, the solicitor or any police
offfcers involved 1in your case?

THE DEFENDANT: No, sir.

- THE COURT: Have you understood my questions?

THE DEFENDANT: Yes, sir. |

THE COURT:  1Is there anything you would Tike
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to ask me about what we have just been over?
THE DEFENDANT: No, sir.
THE COURT: Do.yqu:gndenstand that you have a

Zright:to appeal your guilty plea and the sentence of the

Court and that you or your lawyer must do so within ten
déys?

THE DEFENDANT: Yes, sir..

THE COURT: Solicitor. |

MR. YOUNG: ‘Your'Honor,Adn August 11, 2007,
the youth group at First Assembly of God in Aiken, South

| Carolina, Whiskey Road, took a trih to McCormick County.

They went there for the purpose of going to Parksv1]1é
to Qo to the recreation and 3w1mm1ng area there 1in
Parksvi]]e.. They did so.
| The Leach family was there, part of it was.
Mr. Leach was at home, I be]iéve, and so was his older
daughter Kayla. But while they were there, this
gentleman was also part of that group.
The victim in this case whose date of birth
was . ) , did not want her feet to be touching
the muddy bottom, and Mr. Harfe]son'recognized thaf
opportunity. His‘'date of birth is
" He took her out into thé deeper water. Whiie
he was out there in. the deeper water, he used that . .=

opportunity to put his hand inside her bathing suit and
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place his finger into her vagina.

He touched her at least one, possib1y twice.
She pulled.,away once and tried to get back. He pulled
her back .in @he water and apparently repeated the act.
She reported this to her older sister Kayla when she got
home .

Then Kéy]a took those steps to talk to momma

and Rebecca and daddy, who is here behind me. They took
her to the ‘hospital and had her checked out. They found

rednesé in her vagina]vanea consistent with what had
happened.

dering a'subsequeht interview on the 27th of
September, 2007, and after Miranda warnings, this

gentleman was asked did he go to the church oUting.s He

'said, yes, I did touch the victim inappropriately.

When ésked whether he inserted his fingers
into her private area, he said, I'm not sure whether.I
did or not. Your -Honor, we believe this is an
appropriate disposition of this case. It has been a
substantial period of time. I know that'couﬁse11ng has
been completed.

Mr. Leach, do you want to say anything to the
Court?

(Witness shakes head.) (Indicating negative

response.)
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MR. YOUNG: Your Honor, Mr. Leach, as I have

indicated, is an active war veteran. He was severely

injured serving.our country..and _has severe back pfdb1éms

and it has been a very difficult time for the family.

THE COURT: Prior record?

MR. YOUNG: No, sir.

THE COURT: I find there is a substantial
factual basis for the plea of guilty to committiﬁg a
lewd act on a minor. I find that the Defendant's
decision_to enter the plea to that charge is freely,
vo1untér11y, knowingly, and. intelligently made: He has
had»theAadvice and counsel of a very competeﬁt attorney
with whom he says he is wéﬁ1 and toté]]y éatisfied; Hfs
guiTty plea is accepted. Mr. Moore.

MR..MOORE: Thank you, Your Honor.

Mr. Harrelson is now 20 years of age. He was 16'yearé
of age when this event occurred. There is no dispute
generally as to the facts.

There's some question about whether there was
any penetration or not penetration. Judge, it didn't
really didn't matter in this case. It still would be a
Tewd act, a battery, touching whether there was or there
wasn't. |

Mr. Harrelson had no prior record of any kind
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at that time. He was a juvenile and was waived up at
the request of the solicitor by the family court to
general sessions court. |

Mr. Harrelson had some significant emotional

issues and developmental situations at that time. He

‘was’ evaluated several occasions. Judge Keesley ordered

both a competency exam, as well as -an exam to determine
what else might be botherﬁng him. |

The determinations at that time Were that
there was impulse disorders. He was competent tq stand
trial. Intellectually, Your Honor, he doesn't seem to
show any signs -- I have been working on this case since

1997, so.I ‘am fairly familiar with the situation --

excuse me -- 2007. I'm sorry. He has.matured quite a

bit. He was very much at-a Tow chronological age level
in emotional deve]opment at the time»this thing
occurred. | |

| His family owns a number of McDonald
franchises in the Augusta area. His father is here.

His grandfather and-grandmother, I think, actually own

‘them. I'm not sure whether Mr. Harrelson is actually an

owner. They all work in the family business and have
done so for many years.
Mr. Harrelson has completed high school. He

has served approximately 16 months time sincé this thing
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occurred, plus whatever pre-confinement time since the

case was remanded back.

I think he pretty well undefstands where he is

‘ right now. He has continued to receive mental health

counseling. He waé receiving mental health counseling
prior to this incident and has continued to receive it
while he wés,in the Department of Corrections. |

He indicates that has helped him and that he
is -- ﬁy observation is that he is much further along
now than he was three years ago when we were in court
the first time.

I don't see any signs that he wou1d'be

—

involved in any further criminal actfvity. We would ask

1 the Court to accept the recommendation of the State as

far as the probationary sentence, Your Honor.
As to the sentence, Your Honor, I would wish

to preserve Mr. Harrelson's rights. As this Court

indicated in the appellate decision, they didn't reach

the merits of whether or not Section 23-3-540 violates
the Constitution of prohibition against cruel and
unusual punishment and disproportionate sentencing.

As to the electric monitoring and'registration

' provision of the sentehce, we would state our objection

as to that portion of the sentence, Your Honor. I

understand there are four or five other cases similar
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that are before the Court of Appéa]s at the presént time
on the exact same issue. |
And just to protect Mr. Harrelson's rights in
the event that provision would change, we would state on
the record, as far as the sentencing, it is that part of
the sentencing. This isn't a cohditioha]’p]ea. He has
fu]iy -- has pled guilty to the offense és charged.
* - THE COURT: Maybe I am misreading the

-appellate decision, Mr. Moore. I don't know the

difference between the position you are taking today and
the position that was taken in front of Judge Keesley |
when Judge Keesley sentenced Mr. Harrelson that was
reversed by the South Caro]iha Suprehe Court.

» MR. MOORE: Your Honor, my understanding.from‘
reading the decision and from talking to folks at
Appellate Defense, and I didn't undérstand it when I
first read it either, bdt what is ﬁy underétanding the
Court said that as -- when I objected on two occasions,
both during the gu11t~phase and during the'sentencing;
that that made the plea a conditional plea.

. So they declined to address the sentencing.
It says there was a case of State v. Easter thatAta1ked
about conditional pleas. A In the appellate decision it
says when Easter entered his guilty plea but objected to

the sentence, he did not enter an invalid conditional
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guilty plea.
That's what I'm éttempting to do today, Your

Honof, maybe not quite as artfully as I should. We -are

| not objecting to the plea. We are'hot'raising any

issues at that stage of the proceeding, but I believe
the case says, where they distinguish Easter from this
case, it says that: I made the constitutional objection
before the guilty plea was accepted by the Court, which

made it a conditional plea.

Today I have not made any‘sUch objection pr10r1

to the Court accepting the plea. 'So I am trying to
follow the procedure outlined in the Easter case.

THE CQURT: ‘Thank you, Mr. Moore. Solicitor,
do youvhave ény issue on that point?.

MR. YOUNG: Your Honor,. I tend to agree that
the way the bpinion is written, a]though‘I don't ---
whether I‘1ike it or not, the approach being taken by.

defénse counsel here, regardless of that,vit appea?é

that that is an accepted practice in the State of South

Carolina, so long asAthere is no conditional aspect to
the guilty plea itself.

THE COURT: AT1 right.

MR. MOORE: And we have.no objection to the

| pTea itself.

THE COURT: Thank you. Thank you very much,
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Mr. Moore. Mr. Harrelson, anything you would 1like to

- say?

THE DEFENDANT: No, sir.
THE COURT: -And I think, Mr. Moore, in a close

reading, it does appear that the Court pointed out -the

plea before Judge Keesley, Harrelson, his attorney at

that time, made a constitutioné] objection before the

‘| guilty plea was accepted, and Harrelson reiterated his

objection durihg the éentehcing portion of the hearing,

| but the-Court overruled the objection. Under State

vVersus Eésten,'584 S.E.2d 117, 2003, no conditional plea

resulted from this situation.

In Easter the Court held that sentencing,

although often cémbined with the admission of guilt in a
hearing, is a separéte issue from gu11t'ahd a distinct
phasé of criminal proseéution.. Thereforé when Easter
entered his\gu11ty plea but objected to;his‘sentenCe, he
did not entered an invalid, unconstitutional guilty
plea.. |

'They found Easter distinguishable from the
facts in Harrelson because in Harrelson trial counsel
made an constitutional objection before the guilty plea
was accepted by the circuit court. That did not occur
before he today. |

That clearly does not indicate that I was in
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any -- that I was closer to the top of my class than was
Judge Keesley. I assure you I was not. - I just had the

benefjf of reéding this decTsibn;of Judge Keés]ey before

| the plea today.

2007-GS-35-00195, Andrew James Harrelson, Jr.,
lewd act on a minor, the Defendant is committed to the
State Department of Corrections under the Youthful
Offender Act for a sentence not to exceed six years,
provided that is suspended with probation for five
years. | |
) - -Special conditions of probafion, mental health
counse11n§, continued sex offender regisfry, no contact

with the victim or any member of the victim's famify,

subject to a11 cbnditions of Probation, Parole, and

Pardon services in reference to sex offender management, :

in addition to aﬂ1rnorma1 standard conditions of
probation, subject to mandatory G.P.S. monitoring.

Does that fully and comp1éte1y cover the terms
of conditions of the plea negotiations?

MR. YOUNG: It does, Your Honor.

THE COURT: Mr. Moore?

MR. MOORE: It does, Your Honor.

THE COURT: Good 1uck to you. fhank you very

much.

~ MR. MOORE: Your Honor, if it please the
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" CERTIF I.C ATE
_ I, the undersigned L. Coconut Pantsari, Official
Reporter for the Eleventh Judicial Circuit.of the State
of Squth Carolina, do‘hereby certifykfhat the foregoing

' is a true, accurate, and complete Transcript of Record

of all the.proceedings had and the evidence introduced
in the hearing of the capt1oned cause, re]at1ve to
éppea], in the Criminal .Court for McCormick County,
South Caro11na,'butAheard 1h'Sa1uda County, South
Carolina, on the 22nd day of Feerary,'2011' —

/ I do further certify that I am neifﬁer of‘kin,

‘counsel nor interest to any party hereto.

May 10, 2011

XQM@/KW

Court Reporter
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PER CURIAM: Andrew James Harrelson, Jr. ("Harrelson") appeals the circuit court's sentence
placing him on an active electronic monitoring device following a guilty plea. Harrelson
asserts the electronic monitoring provision found in Section 23-3-540 of South Carolina Code
(Supp. 2009) is unconstitutional because it violates the Eighth Amendment prohibition against
cruel and unusual punishment and disproportionate sentencing. Because Harrelson's plea
was conditional, we decline to address the issues raised, vacate the plea and remand for
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further proceedings.
FACTUAL/PROCEDURAL BACKGROUND

Harrelson pled guilty to committing a lewd act on a minor. During the plea colloguy, the judge
informed Harrelson section 23-3-540 required he be placed on an electronic monitoring
device. Harrelson's attorney made a constitutional objection before the guilty plea was
accepted. After accepting Harrelson's plea, the circuit court judge sentenced him to be ‘
committed to the South Carolina Department of Corrections Youthful Offender Division for an
indeterminate term not to exceed six years, plus the applicable costs and assessments. In
addition, Harrelson, upon release from imprisonment, was to wear an active electronic
monitoring device and ordered to adhere to the standard conditions for sex offender
monitoring. Harrelson reiterated his objection during the sentencing portion of the hearing, but
the court overruled the objection. This appeal followed.

ISSUE

Harrelson raises one issue on :appeaI: Whether the electronic monitoring provision under
section 23-3-540 is unconstitutional to the extent it violates the Eighth Amendment prohibition
against cruel and unusual punishment and disproportionate sentencing.

STANDARD OF REVIEW

Generally, "[ijn criminal cases, an appellate court reviews errors of law only and is bound by
the factual findings of the trial court unless clearly erroneous.” State v. Bryant, 372 S.C. 305,
312,642 SEE. 2d 582, 586 (2007).

5 LAW/ANALYSIS

It is axiomatic that conditional pleas may not be accepted in South Carolina. See In re Johnny
Lee W, 371 S.C. 217, 220, 638 S.E.2d 682, 684 (2006); see also State v. Peppers, 346 S.C.
502, 504 552 S.E.2d 288, 289 (2001) (court could not accept guilty plea where appellant
conditioned guilty plea upon right to appeal constitutionality of indictment); Sfate v. Truesdale,
278 S.C. 368, 370, 296 S.E.2d 528, 529 (1982) (conditional plea is a practice not recognized in
South Carolina and a practice of which this Court expressly disapproves). If “an accused
attempts to attach any condition or qualification” to a guilty plea, then “the trial court should
direct a plea of not guilty.” Truesdale, 278 S.C. at 370, 296 S.E.2d at 529.

The State contends that under State v. Easter, 355 S.C. 79, 584 S.E.2d 117 (2003), no
conditional plea resulted from this situation. In Easter, the court held that "[s]entencing,

although often combined with the admission of guilt in a hearing, is a separate issue from guilt
and a distinct phase of the criminal process. Therefore, when Easter entered his guilty plea

but objected to his sentence he did not enter an invalid, conditional guiity plea.” /d. at 81-82,

584 S.E.2d at 119. We find Easterdistinguishable from the facts here. In this case, ,
Harrelson's trial counsel made a constitutional objection before the guilty plea was accepted by -
the circuit court. Additionally, counsel reiterated that objection during the sentencing portion.

By objecting during the guilt portion of the hearing as opposed to just during the sentencing
phase, Harrelson's plea became conditional.

Because we find Harrelson's plea was conditional, we decline to address his Eighth" -

http://www.judicial.state.sc.us/opinions/displayUnPubOpinion.cfm?caseNo=2010-MO-030  9/24/2013
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Amendment challenges to section 23-3-540. See State v. Allen, 370 S.C. 88, 102, 634 S.E.2d
. 653, 660 (2006) (declining to address remaining issues addressed by appellant when prior
issue was dispositive).

CONCLUSION

For the reason indicated above, we vacate Harrelson s guilty plea and remand for further
proceedings.

TOAL, C.J., PLEICONES, BEATTY, KITTREDGE and HEARN, JJ., concur.

{
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STATE OF SOUTH CAROLINA Q ORIGIN AL |

IN THE COURT OF APPEALS

Appeal from McCormick C‘ounty

R. Knox_McMahoh, Circuit Court Judge

THE STATE,

RESPONDENT,
V.
ANDREW JAMES HARRELSON, "
APPELLANT
CERTIFICATE OF SERVICE

I certify that a true copy of the Record on Appeal in the above referenced case has been
served upon Mark R. Farthing, Esquire, at Rembert Dennis Building, 1000 Assembly Street, Room .

. 519, Columbia, SC 29201, this 17th day of Octdber, 2013.

Brandon Hall
Administrative Specialist

~ SUBSCRIBED AND SWORN TO before me
this 17" day of October, 2013.

FER= bt R (L.S)

Notary Public for South Carolina
My Commission Expires: July 3. 2023.




