
moe ~upreme qcourt of ~outo qcaroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Beth CarrIgg 
205 E Mam St Ste 146 
Lexmgton SC 29072-3557 

May 24,2012 

REMITTITUR 

Re Hook Pomt, LLC v Branch Bankmg 
Lower Court Case No 2010CP3205481 
Appellate Case No 2011-185386 

Dear Ms CarrIgg 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 

29211 

1231 GERVAIS STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 7341080 

FAX (803) 734 1499 

www sccourts org 

The above referenced matter IS hereby remItted to the lower court or trIbunal A copy of the 
Judgment of thIs Court IS enclosed 

cc Fredenck A Gertz 
W tlson W McDonald 
Frank Rogers Ellerbe, III 
Thomwell F Sowell, III 

Very truly yours, 

~d~ J~~ 
CHIEF DEPUTY CLERK 



DavId Cochran DICk, Jr 
S J ahue Moore, Sr 



m::oe g,upreme Q[ourt of $>outo Q[aroIlna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Fredenck A Gertz 
PO Box 456 
Columbia SC 29202 

Thomwell F Sowell, III 
DavId C DIck 
PO Box 11449 
ColumbIa SC 29211 

May 24,2012 

Re Hook POInt, LLC V Branch BankIng 
Appellate Case No 2011-185386 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 

29211 

1231 GERVAIS STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 7341080 

FAX (803) 734 1499 

WWW sccourts org 

The follOWIng order has been endorsed on your PetitIOn for Reheanng In the above mattel 

"PetitIOn for Reheanng IS demed 

sf Jean H Toal C J 

sf Costa M Pleicones J 

sf Donald W Beatty J 

sf Kaye G Heanl J 

ActIng Justice James E Moore, not partICIpatIng 



May 24,2012 " 

The remIttitur m thIS matter IS today bemg forwarded to the CIrcmt Court 

cc WIlson W McDonald 
Frank Rogers Ellerbe, III 
DavId Cochran DIck, Ir 
S I ahue Moore 

Very truly yours, 

CHIEF DEPUTY CLERK 



j 

Hook Pomt, LLC 
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In the Supreme Court 
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Case No 2010-CP-32-05481 

v 

Branch Bankmg and Trust Company, FIrst Rehance Bank, 
and Allan RIsIl1ger, Defendants, 
of whom Branch Bankmg and Trust Company IS 

RECEIVED 
APR 2 6 2012 
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Appellant 
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Thornwell F Sowell 
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SOWELL GRAY STEPP & LAFFITTE, L L C 
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Fredenck A Gertz 
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(803) 252-1524 
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Pursuant to Rule 221(a) of the South Carolma Appellate Court Rules, Respondent 

Hook Pomt, LLC ("Hook Pomt") petItIOns thIs Court for a rehearmg of ItS OpmIOn filed 

Apnl 11, 2012, reversmg the lower court's declSlon to grant a prehmmary mJunctIOn 

Hook Pomt contends that the OpmIOn overlooked or mIsapprehended one partIcular 

argument wIth respect to the fraud commItted by Appellant Branch Bankmg and Trust 

Company ("BB&T") SpecIfically, Hook Pomt contends that the OpmIOn overlooked or 

mIsapprehended the fact that there was fraud In the presentment of the letter of credIt at 

Issue m thIS case and that BB&T faIled to offer any testImony to contradIct Hook POint's 

allegatIons of fraud 

SectIOn 36-5-109(b) of the South Carohna Code provIdes that a court may enJom 

an Issuer from hononng a presentatIon on a letter of credIt when certam cucumstances 

are met In three Instances - (1) when the apphcant of the letter of credIt claims that a 

reqUIred document IS forged, (2) when the apphcant of the letter of credIt claIms that a 

reqUIred document IS matenally fraudulent, or (3) when the apphcant claims that "honor 

of the presentatIOn would facIhtate a matenal fraud by the beneficIary " S C Code 

Ann § 36-5-1 09(b) In ItS bnef and oral argument before thIs Court, Hook Pomt argued 

that BB&T commItted fraud not only by presenting a fraudulent draft to the Issuer Fust 

Rehance Bank, but also by fraudulently inducing Hook POint Into entenng the loan at 

Issue In other words, Hook POint argued that BB&T should be enJomed from collecting 

on the letter of credIt due to the second and thIrd Instances outlined m sectIOn 36-5-

109(b) of the South Carolma Code WhIle thIs Court bnefly mentIoned Hook Pomt's two 

contentIOns of fraud, It predommately focused on the statute's thud mstance of fraud, 1 e 

when the apphcant claims that "honor of the presentatIOn would facIhtate a matenal fraud 
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by the beneficIary " Hook Pomt contends that thIS Court overlooked or 

mIsapprehended the argument that the presentment, Itself, was matenally fraudulent, and 

therefore, the Issuance of a prehmmary mJunctIon by the lower court was proper 

ARGUMENT 

I BB&T's Presentment of the Draft from the Letter of Credit Was Fraudulent 

ThIS case IS about BB&T's attempted draft from a letter of credIt ("Letter of 

CredIt") Issued by FIrst Rehance Bank to secure a loan BB&T gave to Hook Pomt to 

develop a resIdentIal subdIvIsIOn on Lake Murray ClaImmg that Hook Pomt was m 

default of ItS loan, BB&T sought to draw the full amount of the Letter of CredIt, WhICh IS 

$1,500,000 00 However, as dIctated by the documents governmg the loan, BB&T was 

only entItled to draw the outstandmg mterest owed by Hook Pomt, whIch was $70,000 

BB&T's presentment of the $1,500,000 draw was fraudulent because BB&T represented 

to FIrst Rehance Bank that It was entItled to $1,500,000 when It was only entItled to 

$70,000 under the loan's terms 

In ItS draft to FIrst Rehance Bank, BB&T swore "the amount of the draft on the 

Letter of CredIt does not exceed the amount due to the BeneficIary [BB&T] under the 

ObhgatIOns" (ROA at 46) The "amount due to the BeneficIary under the obhgatIOn" IS 

determmed by an analysIs of the loan documents "Loan Documents" - as defined m the 

loan agreement ("Loan Agreement") entered mto by BB&T, Hook Pomt, and the 

mdividual guarantors - "shall mean thIS Agreement [Loan Agreement] mcludmg any 

scheduled attached hereto, the Note(s), the Deed(s) of Trust, the Mortgage(s), the 

Secunty Agreement(s), the Assignment(s) of Leases and Rents, all UCC Fmancmg 

Statements, the Guaranty Agreement(s), and all other documents certificates and 
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Instruments executed In connectlOn therewith " (ROA at 37 (emphasIs added)) 

BB&T's commItment letter ("CommItment Letter"), executed by BB&T, Hook Pomt, 

and guarantor Albert Dooley, IS a Loan Document because It was executed m connectIOn 

wIth the Loan Agreement The CommItment Letter states that the "[l]etter of credIt to be 

used as last resort for mterest carry" (ROA at 31) Consequently, because the 

I 
CommItment Letter IS a Loan Document, the use of the Letter of CredIt solely for mterest 

governs the obhgatIOn due to BB&T 1 

As dIctated by the Loan Documents, Hook Pomt obtamed the Letter of CredIt for 

the mterest payments from Fust Rehance Bank Accordmg to the Letter of CredIt, for 

BB&T to draw from the Letter of CredIt, It must present a draft accompamed by 

1) The ongmal letter of credIt 2) A notarized sworn statement by the 
Benejiczary or an officer thereof that a) The Borrower has faIled to 
perform ItS obhgatIOns to the BenefiCIary under the Loan Agreement and 
PromISSory Note dated November 16, 2007, executed by and between 
Hook Pomt, LLC as Borrower and Branch Bankmg & Trust Company as 
Lender b) The amount of the draft does not exceed the amount due to the 
Benejiczary under the obhgatlOn and, c) The sIgner has the authonty to 
act for the BenefiCIary wIth regards to the Letter of CredIt 

(ROA 48-49) (emphaSIS added) Consequently, BB&T must swear that the amount of ItS 

draft does not exceed the amount It IS due under the Loan Documents The outstandmg 

1 ThIS Court concluded that "no term m the loan agreement or note to WhICh the 
LC [Letter of CredIt] refers hmits BB&T's use of the LC to mterest due Thus, It IS 
mcontrovertible that BB&T had some baSIS m fact for the representatIOns It made when It 
drew on the LC" Hook POint LLC v Branch Banking & Trust Co, Op No 27115 (S C 
Sup Ct filed Apr 11, 2012) (Shearouse Adv Sh No 13 at 82) However, the Loan 
Documents themselves proVIde that the Letter of CredIt IS, mdeed, part of the terms of the 
Loan Documents Therefore, the CommItment Letter's term that It IS only "to be used as 
last resort for mterest carry" IS a term m the Loan Documents that hmits BB&T's use of 
the Letter of CredIt to mterest due Consequently, It IS not "mcontrovertible that BB&T 
had some baSIS m fact for the representatIOns It made when It drew on the LC " 
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mterest payments due to BB&T totaled $70,000 Therefore, under the Loan Documents, 

BB&T could draw only $70,000 from the Letter of CredIt 

Contrary to the Loan Documents, BB&T sought $1,500,000 - rather than the 

$70,000 owed on mterest - from the Letter of CredIt When It sought the $1,500,000 

draw, BB&T stated that Its draft does not exceed the amount Hook Pomt owed under the 

Loan Documents ThIS statement IS not true, yet It was proffered to FIrst RelIance Bank 

so BB&T could draw on the Letter of CredIt BB&T delIvered thIS false matenal 

representatIOn to FIrst RelIance Bank, knowmg that FIrst RelIance Bank would rely on It, 

so It could draw $1,500,000, not the $70,000 to whIch It was entItled In other words, 

BB&T submItted a fraudulent draft to draw on the Letter of CredIt 

Moreover, BB&T dId not produce any eVIdence to the contrary, whIle Hook Pomt 

submItted the lIve testImony of Hook Pomt member Albert J Dooley Jr ("Dooley") and 

the affidavIt of Hook Pomt's managmg member Thomas W Wmgard ("Wmgard"), 
l., 

whIch both prOVIded that the Letter of CredIt was only to be used for mterest payments 

RegardIng the contentIOn that the Letter of CredIt was only to be used for mterest 

payments, Dooley testIfied before the lower court as follows 

A So nothIng was ever mentIOned to me that the purpose of thIS letter 
of credIt was anythmg other than for Interest untIl I sat m a meetIng WIth 
Mr Don Layden [Semor VIce PreSIdent of BB&T] I don't remember 
the exact date, but It was m mId 2010 And a statement was made at that 
POInt regardIng, well, we can use anythIng we want to WIth a mIllIon five 
My reactIOn, I almost fell out of my chair because the entIre tIme thIS was 
for Interest 

*** 
Q UntIl you had thIS meetIng m the mIddle of2010 WIth Mr Layden, Mr 
Young, Mr RlSlnger, dId you ever understand that BB&T was takmg the 
pOSItIon that thIS letter of credIt was for anythIng other than as a last resort 

( 

for mterest carry? 
A No It was always Interest 
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(ROA at 187-88) SImIlarly, m hIS affidavIt, Wmgard testlfied that the Letter of CredIt 

was only to be used for mterest and that "there IS currently due to BB&T approxImately 

$70,000 m mterest Therefore, there IS no JustIficatIOn whatsoever for BB&T to seek a 

$1,500,000 draw on the letter of credIt" (ROA at 56) ThIS undIsputed testImony 

estabhshes that the Letter of CredIt was only to be used for mterest payments 

The lower court heard and admItted thIS testImony when considermg whether to 

grant the prehmmary mJunctIOn BB&T faIled to submIt any eVIdence contradIctmg thIS 

testImony Stated plamly, the only testlmony regardmg the purpose of the Letter of 

CredIt was that It was to be used for mterest payments solely The lower court dId not 

abuse ItS dIscretIOn when It granted the prehmmary mJunctIOn because ItS declSlon was 

supported by Hook Pomt's uncontroverted eVIdence and was not controlled by an error of 

law 

II The Independence Prmclple Does Not Apply to the PresentatIOn of a 
Fraudulent Draft 

WhIle the m~ependence pnnciple may apply to Hook Pomt's fraud m the 

mducement argument, It does not apply to Hook Pomt's contentIOn that the presentment 

of the draft, Itself, IS fraudulent The mdependence prmciple IS based on the fact that the 

obhgatIOns created m the letter of credIt are mdependent from those created m the 

underlymg transactIOn Intraworld Indus v Girard Trust Bank, 336 A 2d 316, 323 (Pa 

1975) ("The great utIhty of letters of credIt flows from the mdependence of the Issuer-

bank's engagement from the underlymg contract between benefiCIary and customer ") 

"If the documents presented conform to the reqUIrements of the credIt, the Issuer may and 

must honor demands for payment, regardless of whether the goods conform to the 

underlymg contract between benefiCIary and customer" Id 
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Here, the documents presented to FIrst Rehance Bank do not conform to the 

reqUIrements of the credIt The draft to FIrst Rehance Bank stated that It does not exceed 

the amount Hook Pomt owed It under the Loan Documents However, thIS IS a 

mIsrepresentatIOn, as estabhshed by the uncontroverted testImony of Dooley and 

Wmgard BB&T dehvered thIS false matenal representatIOn to FIrst Rehance Bank, 

knowmg that FIrst Rehance Bank would rely on It, so It could draw $1,500,000, not the 

$70,000 to whIch It was entItled Stated dIfferently, BB&T submItted a fraudulent draft 

to draw on the Letter of CredIt Consequently, the documents presented to FIrst Rehance 

Bank do not conform to the Letter of CredIt's reqUIrement that the proposed amount 

drafted does not exceed the amount owed by Hook Pomt Therefore, FIrst Rehance Bank 

cannot honor BB&T's demand for payment BB&T had no baSIS m fact upon whIch to 

demand payment of $1 ,500,000 under the Letter of CredIt The lower court dId not abuse 

ItS dIscretIOn when It granted ItS prehmmary mJunctIOn because ItS deCISIOn was not 

controlled by an error of law 

CONCLUSION 

In ItS OpmIOn, thIS Court bnefly mentIOned Hook Pomt's argument that BB&T's 

demand on the Letter of CredIt was fraudulent, however, the maJonty of the Court's 

analYSIS was on Hook Pomt's fraudulent mducement argument and how the narrow 

exceptIOn to the mdependence pnnciple dId not apply) to thIS matter However, the 

mdependence prmciple does not apply to contentIOn that the draft, Itself, was fraudulent 

M~reover, the record IS replete WIth uncontroverted testImony from Hook Pomt that the 
; 

Letter of CredIt was only to be used for mterest payments due ThIS testImony - and lack 

of BB&T's testImony - was before the lower court when It conSIdered the motIOn for 
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prehmInary InjUnctIOn The lower court's declSlon to grant the prelImInary InjUnctIOn 

was supported by eVIdence and was not controlled by an error of law The lower court 

dId not abuse Its dIscn£tIOn Therefore, Hook POInt requests thIS Court to grant ItS 

petItIOn for rehearIng 

AprIl 26, 2012 

Thornwell F Sowell 
DaVId C DICk 
SOWELL GRAY STEPP & LAFFITTE, L L C 
Post Office Box 11449 ~ 
ColumbIa, South CarolIna 29211 
(803) 929-1400 

and 

FrederIck A Gertz 
GERTZ & MOORE 
Post Office Box 456 
ColumbIa, South CarolIna 29202 

Attorneys for the Respondent 
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Hook Pomt, LLC, 

THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM LEXINGTON COUNTY 
Court of Common Pleas 

WIlham P Keesley, CIrCUIt Court Judge 

Case No 2010-CP-32-05481 

v 

Branch Bankmg and Trust Company, FIrst 
RelIance Bank, and Allan Rlsmger, 

Of Whom Branch Bankmg and Trust 
Company IS, 

PROOF OF SERVICE 

RECEIVED 
APR 2 6 2012 

S C Supreme Court 

Respondent 

Defendants, 

Appellant 

ThIS IS to certIfy that on Thursday, Apnl 26, 2012, I, Thornwell F Sowell, 
attorney for Respondent, served upon the person(s) named below wIth a copy of 
Respondents' PetItIOn for Reheanng and Memorandum m Support of PetItIOn for 
Reheanng m the above-captIOned matter by placmg copIes of same m the Umted States 
Mall, postage prepaid, addressed as follows 

Frank R Ellerbe, III, EsqUIre 
Robmson, McFadden & Moore, P C 
Post Office Box 944 
Columbia, South Carolma 29202 



Apnl 26, 2012 

S lahue Moore, EsqUIre 
)MOORE, TAYLOR & THOMAS, P A 
Post Office Box 5709 

West Colum~la, South earo::121-

--~)---------------------------
Thornwell F Sowell 
DaVId C DIck 
SOWELL GRAY STEPP & LAFFITTE, 
LLC 
Post Office Box 11449 
Columbia, South Carohna 29211 
(803) 929-1400 
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Hook Pomt, LLC, 

THE STATE OF SOUTH CAROLINA 

In The Supreme Court 

APPEAL FROM LEXINGTON COUNTY 
Court of Common Pleas 

WIlham P Keesley, CIrCUlt Court Judge 

Case No 2010-CP-32-05481 

v 

Branch Bankmg and Trust Company, FIrst 
RelIance Bank, and Allan RIsmger, 

Of Whom Branch Bankmg and Trust 
Company IS, 

RETURN TO PETITION FOR REHEARING 

ECEIVED 

APR 2 7 2012 

S C Supreme Court 

Respondent 

Defendants, 

Appellant 

Pursuant to Rules 221 and 240 of the South CarolIna Rules of Appellate Procedure, 

appellant Branch Bankmg and Trust Company ("BB&T") submIts thIS return to the PetItIon for 

Reheanng ("PetItIOn") filed by respondent Hook Pomt, LLC ("Hook Pomt") The PetItIOn falls 

to show that the court's deCISIOn overlooked or mIsapprehended any matters relevant to ItS 

rulIng In fact, the POInts argued In the PetItIOn eIther mlscharactenze the record, rehash matters 

addressed by the court or mIsstate the applIcable law 

The PetItIOn for Rehearmg MlscharacterIzes the Letter of Credit 

The first argument presented In the PetItIOn IS that the court overlooked the fact that 

BB&T commItted fraud when It submItted a draw for $1,500,000 Instead of the $70,000 m 



mterest that was due at the tIme the draw was requested PetItIOn, pp 3-4 The argument asserts 

that the request was fraudulent because the letter of credIt was only avaIlable for overdue 

mterest 

Apparently recogmzmg that the "mterest-only" argument was explIcItly rejected by the 

court's opmIOn, Hook Pomt offers a convoluted analysIs suggestmg that BB&T's draw request 

should be governed by the "Loan Documents," a term that Hook Pomt argues mcludes the 

commItment letter I That argument faIls, among other reasons, because of the plam terms of the 

letter of credIt The letter of credIt reqUIres that draw requests be supported by a sworn statement 

from BB&T that "[t]he Borrower has faIled to perform Its oblIgatIOns to the BeneficIary under 

the Loan Agreement and PromIssory Note dated November 16, 2007" and that the "amount of 

the draft does not exceed the amount due under the obhgatIOns" ROA p 48 (emphasIs added) 

The letter of credIt makes no reference to the term "Loan Documents" The vahdlty of the draft 

IS to be determmed by whether Hook Pomt falled to meet ItS obhgatIOns under two specIfic 

documents both signed on November 16, 2007 As descnbed m the court's opmIOn, It IS 

undIsputed that Hook Pomt VIOlated varIOUS obhgatIOns under those documents and that BB&T 

had the nght to accelerate the loan Hook Pomt's mterest-only argument based on the term 

"Loan Documents" provIdes no baSIS for the court to rehear thIS case 

There Was SubstantIal EVidence In the Record Showmg That the Letter of Credit 
Was Not RestrIcted to Interest 

The PetItIOn makes the cunous argument that the only eVIdence before the lower court 

was that the letter of credIt could only be used to cover mterest PetItIOn, pp 5-6 Hook Pomt 

cites the after-the-fact statements of two of ItS pnnclpals and suggests that thIS eVIdence was 

undIsputed The problem WIth thIS argument IS that It Ignores the fact that the letter of credit 

1 Even If the tenn "Loan Documents was relevant, It IS clear from the CommItment Letter Itself that It IS not 
mcluded m that tenn Numbered paragraph 24 of the CommItment Letter states that If there IS any conflIct between 
It and the Loan Documents then the Loan Documents take pnonty ROA P 31 
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Itself was m eVIdence as was the Loan Agreement and other loan documents BB&T rehed on 

the contractual documents SIgned by the partIes and submItted to the lower court m connection 

WIth the mjUnctIOn heanng In South Carolma It IS well establIshed that the first place a court 

wIll look to determme the force and effect of a contract IS the wntten document Itself and that 

only where the contract IS ambIguous WIll other eVIdence even be conSIdered Alexander's Land 

Company, LLC V M&M&K CorporatIOn et aI, 390 SC 582, 703 S E 2d 207 (2010), McGIll V 

Moore, 381 SC 179,672 S E 2d 571 (2009) There IS no ambIgUity m the letter of credIt, and the 

document Itself IS ample eVIdence to support thIS court's conclUSIOn that BB&T's draw request 

for the full $1 5 mIlhon was not fraudulent Hook Pomt's argument that no eVIdence was 

submItted on that pomt IS wrong and prOVIdes no baSIS for a reheanng 

Hook Pomt's Argument on the ApplicatIOn of the Independence Prmciple 
MIsconstrues the Law 

In ItS PetitIOn Hook Pomt argues that the mdependence pnnciple does not apply to ItS 

argument that BB&T submItted a fraudulent draw request because It requested payment of the 

entue $1 5 mIlhon mstead of the $70,000 m overdue mterest ThIS argument mIsconstrues the 

mdependence pnnciple as It apphes to the matenal fraud provlSlon of S C Code SectIOn 36-5-

109(b) As the court's opmIOn explams, the mdependence pnnciple IS fundamental to all aspects 

of the law ofletters of credIt WIth respect to the matenal fraud exceptIOn that allows payments 

to be enJomed, It IS the mdependence pnnciple that reqUires the exceptIOn to be apphed 

narrowly That reqUirement apphes WIthout regard to the type of fraud that IS alleged Hook 

Pomt's attempt to dIfferentiate between fraud claIms SImply finds no support m lOgIC or m any 

legal authonty The only case CIted by Hook Pomt m the argument on the mdependence 

pnnciple IS Intraworld Industnes, Inc V Guard Trust Bank, 336 A 2d 316 (Pa 1975) That case 

strongly endorses the mdependence pnnciple m a way that IS completely conSIstent WIth thIS 
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court's opmIOn m thIS case It certamly provIdes no basIs for an argument that the mdependence 

prmciple does not apply to certam ofthe claims of Hook Pomt 

ConclusIOn 

The PetItIOn should be demed Hook Pomt has faIled to show that thIS court 

mIsapprehended or overlooked any relevant aspect of thIS case The case was properly decIded 

and there IS no need for a reheanng 

Apn127,2012 

Frank R Ellerbe, III 
WIlson W McDonald 
ROBINSON, McFADDEN & MOORE, P C 
Post Office Box 944 
Columbia, SC 29202 
(803) 779-8900 
Attorneys for Appellant 
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Hook Pomt, LLC 

THE STATE OF SOUTH CAROLINA 

In The Supreme Court 

APPEAL FROM LEXINGTON COUNTY 
Court of Common Pleas 

WIlham P Keesley, CIrCUIt Court Judge 

Case No 2010-CP-32-05481 

v 

Branch Bankmg and Trust Company, FIrst 
Rehance Bank, and Allan RIsmger 

Of whom Branch Bankmg and Trust 
Company IS 

CERTIFICATE OF SERVICE 

RECEIVED 
APR 2 7 2012 

S C Supreme Court 

Respondent, 

Defendants, 

Appellant 

ThIS IS to certIfy that I, Tom Hawkms, paralegal wIth the law firm of Robmson, 
McFadden & Moore, PC, have thIS day caused to be served upon the person(s) named 
below the Return to PetitIOn for Rehearmg m the foregomg matter as follows 

Thornwell F Sowell, EsqUIre 
(VIA HAND DELIVERY) 

Sowell Gray Stepp & Laffitte, LLC 
1310 Gadsden Street 
Columbia, SC 29201 

Fredenck A Gertz, EsqUIre 
(VIA US MAIL) 
Gertz & Moore 
POBox 456 

Columbia, SC 29202 



S Jahue Moore, EsqUIre 
(VIA US MAIL) 

Moore, Taylor & Thomas, P A 
Post Office Box 5709 

West ColumbIa, SC 29171 

Dated at Columbia, South Carolma, thIS 2th day of Apnl, 2012 

Tom C Hawkms 
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\!rbe $>upreme <!Court of $>outb <!Caroltna 

Hook Pomt, LLC, Respondent, 

v 

Branch Bankmg and Trust Company, FIrst RelIance 
Bank, and Allan RIsmger, Defendants, 

Of whIch Branch Bankmg and Trust Company IS, 
Appellant 

Appellate Case No 2011-185386 

ORDER 

Appellant (BB&T) moves to have thIs Court clarIfy ItS opmIOn m thIS matter No 
return has been filed to thIS motIon 

I 
The demand by BB&T for full payment under the 2007 letter of credIt was made 
prIor to the eXpIratIOn date of that letter of credIt Further, the opmIOn of thIS 
Court held that InJunctIve rehef was Improperly Issued preventmg the demand for 
payment from bemg honored Accordmgly, we clarIfy the opmIOn to speCIfically 
state that, upon the Issuance of the remIttItur m thIS appeal, FIrst RelIance Bank 
must honor the demand made by BB&T by paymg the balance remammg to be 
paid under the 2007 letter of credIt 
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( 

I would not clanfy the opmIOn to determme whether RelIance Bank IS now 
oblIgated to honor the 2007 letter of credIt ThIs Issue IS not properly before thIS 
Court m thIS appeal smce It has neIther been raIsed to nor ruled on by CIrcUIt court 

" \) ~ I 

Columb1a, Sob~h Caro11na , r 

~ 

May 

cc , 
Fredenck A Gertz 
WIlson W McDonald 
Frank Rogers Ellerbe, III 
Thomwell F Sowell, III 
DavId Cochran DIck, Jr 

S Jahue Moore 

~ J 



Hook Pomt, LLC, 

THE STATE OF SOUTH CAROLINA 

In The Supreme Court 

APPEAL FROM LEXINGTON COUNTY 
Court of Common Pleas 

WIlham P Keesley, CucUIt Court Judge 

Case No 2010-CP-32-05481 

v 

Branch Bankmg and Trust Company, FIrst 
Rehance Bank, and Allan RlSlnger, 

Of Whom Branch Bankmg and Trust 
Company IS, 

Motion for ClarIficatIOn 

RECEIVED 
APR 23 2012 

S C Supreme Court 

Respondent 

Defendants, 

Appellant 

Pursuant to Rule 240 of the South Carolma Appellate Court Rules, the Appellant, Branch 

Bankmg and Trust Company, ("BB&T") moves the court for an order clarIfymg the Impact of ItS 

AprIl 11 decIsIOn and thereby resolvmg a dIspute between BB&T and defendant FIrst Rehance 

Bank concernmg the effect of the deCISIOn 

Background 

The actIOn gIvmg rIse to the appeal arose from a real estate development loan made by 

BB&T to respondent Hook Pomt, LLC ("Hook Pomt") that closed m November 2007 (ROA, 

pp 81-118) Among the documents reqUIred for the closmg of the loan was a letter of credIt m 

the amount of $1,500,000 Issued by defendant FIrst RelIance Bank to Hook Pomt III favor of 



BB&T (ROA, pp 98-99) In December 2010 BB&T submItted a demand to FIrst Rehance for 

the full amount of the letter of credIt (ROA, p 100-102) Hook Pomt then filed the underlymg 

actIOn (ROA, pp 18-27) and obtamed a prehmmary mjUnctIOn preventmg payment of the full 

amount of the letter of credIt (ROA, pp 8-17) BB&T appealed the order grantmg the 

prehmmary mjUnctIOn and on Apnl 11, 2012 thIS court Issued ItS deCISIOn reversmg the lower 

court order grantmg the prelImmary mjUnctIOn 

On Apnl 12, 2012, the day after thIS court's declSlon was filed, BB&T wrote FIrst 

Rehance renewmg ItS demand for payment under the letter of credIt ExhIbIt A The demand 

specIfically requested payment of the remammg balance of the letter of credIt I By letter dated 

Apnl 19, 2012 FIrst RelIance has refused the BB&T draft and declared that It has no further 

obhgatIOn on the letter of credIt ExhIbIt B 

Argument and Request for Rehef 

In ItS Apnl 11 declSlon thIS court held that as a matter of law the prelImmary mjunctIOn 

should never have been Issued The declSlon recogmzed that there are CIrcumstances when 

payment of a letter of credIt should be enjomed - the "fraud m the transactIOn" exceptIOn - but 

stressed that the exceptIOn must be very narrowly construed or the purposes of letters of credIt 

would be frustrated The holdmg was crystal clear FIrst RelIance should have paid the letter of 

credIt m December 2010 when BB&T made ItS mitial demand 

By Its Apnl 19 letter refusmg to pay the balance remammg on the letter of credIt FIrst 

Rehance seeks to take advantage agam of the prehmmary mjUnctIOn even after It has been 

resoundmgly rejected by thIS court The "reasomng" of the Apnl 19 letter IS that BB&T 

somehow waIved Its nghts under the letter of credIt by drawmg the mterest payments as 

1 The order that granted the InjunctIon had allowed BB&T to submit draw requests for Interest and BB&T has been 
paid $531,832 58 through a series of requests for Interest durmg the pendency of the appeal The remaInmg balance 
IS $968,167 42 
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pernutted by the mjUnctIOn That waIver argument IS made despIte the fact that the letter of 

credIt Itself allows partial draws (ROA p 48) and despIte that fact that BB&T appealed the order 

grantmg the prellmmary mjunctIon and argued consIstently that It should have been paid m full 

m December 2010 

The pOSItIon taken by FIrst RelIance IS especially disturbmg gIven the fact that the Issue 

was dIscussed dunng oral argument m the context of questIOns regardmg the effect of the 

expIratIOn date of the letter of credIt havmg passed dunng the appeal The dIscussIOn durmg the 

argument was that BB&T's nghts were fixed at the tIme It made ItS ImtIal demand for payment, 

and that the fact that the mjunctIon prevented payment before the expIratIOn date dId not affect 

those nghts Under these CIrcumstances the refusal by FIrst RelIance to honor ItS oblIgatIOns 

goes well beyond advocacy of a dIsputed legal pOSItIon and approaches dIsrespect for the 

authonty of thIS court 

ConclUSIOn 

BB&T IS aware that It IS seekmg extraordmary relIef m thIS motIOn, but It belIeves that 

such relIef IS JustIfied In ItS Apnl 11 opmIOn thIS court strongly vmdicated the cruCIal role of 

letters of credIt to commerce and emphaSIzed the Importance of certamty and speed of payment 

If letters of credIt are to perform that role The dIshonor by FIrst RelIance flIes m the face of the 

opmIOn and ItS ratIOnale We respectfully submIt that BB&T should not have to walt even 

longer to obtam the payment that should have been made SIxteen months ago 

~ 
Frank R Ellerbe, III 
WIlson W McDonald 
ROBINSON, McFADDEN & MOORE, P C 
Post Office Box 944 
Columbia, SC 29202 
(803) 779-8900 

Apn123,2012 Attorneys for Appellant 



Apnl12,2012 

BY HAND DELIVERY 

Mr Richard Mcintyre 
Market Presldent- LeXington 
First Reliance Bank 
801 North Lake Dnve 
Lexington, SC 29072 

Branch Banking and Trust Company 

309 Columbia Avenue 
leXIngton SC 29072 
(803) 359-5111 
Fax (803) 359-6683 

Re First Reliance Irrevocable Letter of Credit No 970001231 

Dear Richard 

Enclosed please find the follOWing documents to substantiate the sight draw and 
demand by Branch Banking and Trust Company ("BB&T") on First Reliance Bank for 
the remaining balance under your Irrevocable Letter of Credrt No 970001231 (the 
"Letter of Credlf) 

1 Copies of the Sight Draw, the First Reliance Letter of Credit dated as of 
November 6, 2007 (the "11/0612007 Letter of Credit") and notanzed statement 
from a 88&T officer at that time delivered to you as of December 21, 2010 
(col/ectlvely the "Onglnal Draw Requesr), 

2 A copy of your acknowledgement of receipt of the Onglnal Draw Request 
dated as December 22, 2010, 

3 The onglnal of the Letter of Credit, and 
4 A copy of the South Carolina Supreme Court's OpInion No 27115 In which 

the Court reversed Judge Keesley's Order Granting Preliminary Injunction 
dated January 7, 2011 and entered January 12, 2011 (the "InJunction") 

The OnglOal Draw Request was timely made pnor to the expiry date of the 
11/06/2007 Letter of Credit and met all the speCific reqUirements for a draw as set forth 
therein As such, the Onglnal Draw Request would have been honored by First Reliance 
8ank but for the Injunction The South Carolina Supreme Court has now reversed the 
order granting the Injunction as being granted In error Therefore, B8&T demands 
payment by First Reliance of the remaining balance of the Letter of Credit In accordance 
With Its terms We appreciate your attention to thiS matter 

J Allan RISinger 
Senior Vice President 
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cc S Jahue Moore, Esquire 
Wilham P Walker, Jr , Esquire 
Frank R Ellerbe, III, Esquire 



• Bmnch Banking and Trust Company 

December 21, 2010 

BY HAND DEUVEB.V 

Mr Richard Mcintyre 
Market Presldent- lexington 
First RelIance Bank 
801 North Lake Drive 
lexington, SC 29072 

809 00ItInbIa AWIIIUe 
LexIngton, SC 29072 
(8OS) 569-5111 
Fax (808) S59-6683 

Re: First Reliance Irrevocable Letter of Credit No 970001231 

Dear Richard 

Enclosed please find the following documents to substantiate the sight draw and 
Immediate demand by Branch Banlang and Trust Company ("BB&T") on First Reliance 
Bank for $1,500,000 00 eVidenced by your Irrevocable Letter of Credit No 970001231 
("Letter of CredIt") 

1 The Sight Draw as required by the Letter of Credd: 
2 The anginal Letter of Credit, and 
3 A notarized statement from a BB&T offICer that (a) Hook Point, LLC 

("Borrowerj has failed to perfonn Its obligatIOns under the Loan Agreement 
and PromISSory Note dated November 16. 2007, (b) the draw amount does 
not exceed the obligations of Borrower to BB& T and (c) as signor. I have 
authority to act for BB& T as It relates to the Letter of Credit 

As these documents meet the specific requirements of the Letter of Credit, BB& T 
expects Immediate payment by Amt Reliance In accordance with the Letter of Credit 
We appreclate your prompt and Immediate attention to this matter 

co Mr Ronald J Vaughn 
R Wilham Metzger, Jr , EsqUIre 

~£~rIJ. 
Donald E Layden 
Senior Vice President 
Area Executive 

-
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Atmght 

Branch BankIng and Trust Company 

DRAWN UNDER Yll'Bt Rehance Bank .309 CoItmblaAvenue 
~SC29072 

IRREVOCABLE LETER OF CREDIT No 9700~111 
DATED 11.16-2007 Fax(803)859-668S 

Date December 21,2010 

Attentlon Mr RIchard McIntyre 
Market Prestdent· Lexmgton 
Fll'St Rehance Bank 
SOl North Lake Drive 
Lexmgton, SC 29072 

YOU, FIRST RBLAINCE BANK, ate dtrected to pay to the order of BRANCH BANKING 
AND TRUST COMPANY, a North CarobnaBank COIporatton, 309 Colmnbm Avenue, 
Lexmgton, SC 29072 the sum of ONE M1LLION FIVE HUNDRED THOUSAND AND 
NO/lOOtbs DOLLARS ($1,500,00000) FOR V ALUB RBCBIVBD AND CHARGE TO 
ACCOUNT OF IRREVOCABLE LBTrBR OF CREDIT NO 970001231 

WIRE DRAFT DIRECTLY TO BRANCH BANKING AND TRUST COMPANY ACCOUNT 
#0005221067241 ABA #05320 1607 ON OR BEFORE DECEMBER. 21,2010 

BRANCH BANKING AND TRUST 
COMPANY, a North Carolma 
Bank CorporaUon 

~~--



STATBMBNT OF AumORIZED OFFICER OF 
BRANCH BANKING & TRUST COMPANY. 

A North Carohna Bank Corporanon 

PERSONAU.Y appeared before me. Donald R Layden, who, bemg duly sworn, says 

1 That Donald B.. Layden IS an officer of Branch Bankmg & Trost Company, a 

North Carohna Bank Corporation (the "BenefiCIary'') haVIng authority to act for the BenefiClary 

with regard to the First Rehance Bank Irrevocable I.dter of CredIt No 970001231 dated 11-16-

2007 (the "Letter of Credit'') 

2 That Hook Pomt, u.c has failed to perform Its obhgaUons to the BenefiClary 

under the Loan Agreement and ProlDlSsoty Note dated November 16,2007 executed by and 

between Hook Pomt, LI£ as BOlTOwet and Branch Banlang and Trost Compan~ as Lender (the 

"Obligatloos") 

3 That the amOunt of the draft on the Letter of Cred1t does not exceed the amount 

due the Beneficiary under the Obhganons 

BY_~ 
Tltle Senior Vice Prem.dent 

of Branch BanIang & Trust Company 
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Borrower Hook PaInt u..c 
111 East MaIn Ste 
LexlDgtqn Be 2B072 
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IRREVOCABLE I.ETTat OF CREDIT 

8?~..?~ (Continued) 



~ 
FIRsT REliANCE 

BANK 

December 22, 2010 

BY HAND DB.lVERY 

Mr Donald E layden 
Senior Vice President Area ExecutIVe 
Branch Bantang and Trust Company 
309 CoIumbra Avenue 
Lexington, SC 29072 

He First ReUance Irrevocable letter of CredJt No. 97OOU31 

Dear Don 

I acknowledge the receipt of the Site Draft from BB&T In regards to the Irrevocable letter of Credit No 
970001231. First Reliance Bank, as provided by code, will take the appropnate time allowed, up to fIVe 
business days, to review and venfy these documents presented and shalJ act In the appropriate manner 

Smcerely 

<f?J.(AfN~ 
Richard N Md:::/re '\., 
Senior Vice President 

S. ~ahue Moore 
Albert J Dooley. Jr 
Thomas H Wingard 

CIlfford C. WJngard 
Ronald J Vaughn 

801 North Lake Dnve • Lex.ngton, SC 29072 • 803 996 4900 • Fax 803 996 4999 
www fil'streltance com 



Borrower Hook PoInt LLC 
PO Box 1594 

~ 
FIRsT RELiANCE 

BANK 
IRREVOCABLE LETTER OF CREDIT 

Lender 

Lexington SC 29071 1594 

Flrst Reliance Bank 
Lmdngton 
801 N I.alce Drtve 
lexington SC 29072 

Beneficiary IInmch BankIng & Trust Company 
309 Columbia Ave 
lexington. SC 29072 

NO 970001231 

ecPlRATION DATE. ThIs letter of crodit ~haIl expire upon the iladler of the. close of bllslness on 02 13-2012 and all drafts and accompanying 
8tlItBments or cIocumenta must be presented to lender on or before that time or the day that lender honors a draw under w/uch the full amount 
of this letter of Credit has been drawn. ,the ExpIration Date ) 

AMOUNT OF CREDIT lender hereby eatabllshea at the request and for the account of Borrower an Irrevocable letter of Credit In favor of 
Beneflcla!y for e sum of One MDllon Four Hundred ThIrty Thousand & 0011 00 Dollars 1$1 430 000 00) ,the letter of Credit) These funds 
shell be made evallable to Baneflclary upon lender"S receipt from BenefIciary of SIght drafts drawn on lender at lender s address indICated 
above lor other such address thet lender may provide BenefiCiary in Writing) during regular business hours and accompanied by the signed 
written statements or docurnems indicated below 

WARNING TO BENERCIARY PlEASE EXAMINE THIS lETTER OF CREDIT AT ONCE IF YOU FEEL UNABlE TO MEET Atf'f OF ITS 
REQUIREMENTS EITHER SINGLY OR TOGETHER YOU SHOULD CONTACT BORROWER IMMEDIATELY TO SEE IF THE LETTER OF CREDIT 
CAN BE AMENDED OTHERWISE YOU WIll RISK LOSING PAYMENT UNDER THIS LETTER OF CREDIT FOR FAILURE TO COMPLY STRICTLY 
WITH ITS TERMS AS WRITIEN 

DRAFT TERMS AND CONDITIONS lender shan honor drafts submitted by Beneficiary under the following terms and COndItIOns DRAFT MUST 
BE ACCOMPANIED BY 1) The Original latter of credit 2) A notanzed sworn statamem by the Beneficiary or an officer thereof that a) The 
Borrower has faDed to perform Ita obllgaions to the Beneficiary under the Loan Agreement and Promissory Note dated November 16 2007 
executed by and between Hook Point. LlC 88 Borrower end Branch Banldng & Trust Company as lender b) The amount of the draft does not 
exCOlJd the amount due to the Beneficiary under the obligations and c) The signer has the authority to act for the Beneficiary WIth regard to the 
letter of Credit Aft drafts must be wored directly Into the Beneficiary s account at BB&T orIto account #0005221067241 ABA #053201607 

Upon lender's honor of such drafts lender shaD be fufty discharged of lender's obUg8tlOns under thos letter of Crealt and shaD not be obligated 
to make any further payments under thls letter of Credit once the tun amount of credit 8V8I1ab/e under this letter of Cre<flt has been drawn 

Beneficiary shaD have no recourse aglilnst lender for any amount paid under this letter of CredIt once Lender has honored any draft or other 
documem which compDes stnctIy WIth thos letter of CredIt, and whlch on Its face appears otherwise In order but which Is signed Issued or 
prasemed by a party or under the n-eme of a party purporting to act for Beneficiary purpor:tmg to claIm through Beneficoary or posong as 
Beneficiary Without Beneficiary s authorization By paying an amount demanded In accordance with thl8 Lotter of Credit, lender makes no 
18presentation 88 to the correctnass of the amount derMnded and lender shaD not be Hable to Beneficiary or any other person for any amount 
paid or d1abursed for any reason whatsoever Including without Ibnltatlon any nonapplicatlOn or mlsappllcation by Beneflcoary of the proceeds of 
such payment By presantmg upon lender or a confirming bank, Beneficiary certoflas thet Beneficiary has not and will not presem upon the 
other unless and untO Beneficiary meeta with dishonor Beneficiary promises to return to lender any funds receIved by Beneficiary on excess of 
the letter of Credit s maximum draWIng amount 

USE RESTIUCTIONS Aft drafts must be marked DRAWN UNDER First Re/oance Benk IRREVOCABLE lETTER OF CREDIT NO 970001231 
DATED 02 11 2011 and the amount of each draft shall be marked on the draft Only Beneflcfary or Beneficiary s transferee may complete e 
draft and acc:ornpanyufg: atatements or cfpcUQlGrrts required by this Letter of CredIt and make a draw under this letter of CredIt Thos original 
letter of CredIt must ac:compa".,. any draft drawn 11ereync!er 

PartIal drawa 8/'8 permitted under thls letter of Credit lender s honor of 8 partial draw ahaU correspondingly reduce the amount of etedlt 
avaDable under this letter of CrediL following II partoal drew lender shall return thls ol'lglnal letter of Credit to BenefiCIary with the lIartoal 
draw noted hereon In the alternative and In lte sole discretion lender may Issue a substItUte letter of Credit to Beneflclary on the amount 
ahown above less any partoal drawls) 

PERMTrTED T1IANSFEREES ThIs letter of Credit may be transfarred by BenefiCIary upon prior written notice to Lender of the transfer The 
transferee shaD be deamed the new Beneficiary of this letter of Cradlt and the documerrts of the transferee Including drafts required under this 
letter of CredIt, wUI be processed by lender (or any intermediary) wltho1.ot the original Beneficiary 8 Int""",noon and WIthout any further 
obDgauon of lender to the original Benellclary 

TRANSFEREES REQUIRED DOCUMENTS When the presentsr Is a parmltted transferee under the Permitted Transferees paragraph above (the 
Permitted Transferee) the documents required for a draw shan Include all documents requored elsewhere In this letter of Credit except that 

such documents may be In the name of end executed by either the original Beneficiary or the presenter permotted by the Permitted Transferees 
paragraph above. 
COMPlIANCE BURDEN Lender Is not responsible for any bnposslbllity or other dofllculty In achieving strict compliance with the requorements of 
thls letter of CredIt precosely 88 wnttan. BenefIciary understands and acknowledges P) thet unless and untO the present wording of this letter 
of CredIt Is amended with Lender'a prior written consent. the burden of complying strictly with such wording rerneons solely upon Beneficiary 
and Oil thet Lender is relying upon the lack of auch amendment 88 constituting Beneficiary's Initial and contonued approval of such wording 

NON-SEVERABIlITY If any 88pect of thos letter of Credit Is ever declared unenforcsable for any reason by any court or govenvnental body 
having jurisdiction Lender"a entore angagemem under thos letter of Credit shaD be deemed null and ..old ab initio and both ~nder and 
Beneficiary shaD be restored to the position each would have occupied woth en roghts 8vaolable as though this letter of Cred,t had never 
occwred ThIs non-severalllUty provision shaft override all other provisions In thIS letter of Credit. no matter where such provision appears 
within thls Latter of CredIL 

GOVERNING LAW ThIs Agreement wBI be g0V8mec1 by fedsrIII law IIPPficabIe to lander and. to the extent not preempted by federal law the 
laws of the s- of South CarolIna without regard to Ita contIicts of law provisions end except to the extent such laws are inconsistent WIth 
1he 2007 Revision of the Uniform Customs end PractIce for Doo~ Credits of the international Chamber of Commerce ICC PubUcation 
No 600 ThIs Agresment has been IICCGpted by lender In the Ststs of South Carolina 

EXPIRA nON lander hereby agrees with Beneflcla!y that drafts drawn under and In compDance with the tanns of this letter of Credit wiD be 
duly honored If presented to Lender on or before the ExpIration Data unless otherwise provoded for above 

Oated February 11 2011 

LENDER 

f CredIt requiteS dual ofRcer slgnetuteS one of which Bt the SVP /evel or higher} 
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SC JudIcIal Department 

THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

Hook POint, LLC, Respondent, 

v 

Branch Banking and Trust Company, First 
Reliance Bank, and Allan RIsinger, 
Defendants, 

Of Whom Branch Banking and Trust 
Company IS, Appellant 

Appeal from Lexington County 
William P Keesley, CirCUit Court Judge 

OpInion No 27115 
Heard March 21,2012 - Filed April 11 ,2012 

REVERSED 

Frank R Ellerbe, III, and Wilson W 
McDonald, both of Robinson, McFadden & 
Moore, of Columbia, for Appellant 

Frederick A Gertz, of Gertz & Moore, of 
Columbia, Thornwell F Sowell and DaVid C 
DiCk, both of Sowell, Gray, Stepp & Laffitte, 
of Columbia, for Respondent 

Page 1 of7 

JUSTICE PLEICONES Respondent Hook POint, LLC (Hook POInt) was granted a 
preliminary injunction preventing Appellant Branch Banking and Trust Company (BB& T) 
from drawing on, and defendant First Reliance Bank (First Reliance) from honoring, a $1 5 
million letter of credit BB& T appeals We reverse 

http //www JudIcIal state sc us/opmlOns/displayOpmlOn cfm?caseNo=27115 4/1112012 
" 
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FACTS 

In late 2007, Hook POint sought a loan from BB&T for the purpose of developing a 
subdivIsion on property Hook POint owned on Lake Murray called Panama POinte BB&T 
Issued a commitment letter to Hook POint In September 2007 Indicating that It would loan 
the company $5 1 million and establish a $2 million line of credit to enable Hook POint to 
develop the subdiVISion Secunty for the loan Included a first mortgage on the Panama 
POinte property, personal guarantees of Hook POint's four pnnclpals, and a $1 5 million 
standby letter of credit Issued by First Reliance In favor of BB& T 

Hook POint applied to and obtained a letter of credit (LC) from First Reliance that named 
BB&T as benefiCiary [1] The LC was secured by a cash depOSit at First Reliance of 
approximately $310,000, several real properties owned by a Hook POint affiliate, and 
personal guarantees of the Hook POint pnnclpals Under the terms of the LC, BB& Twas 
permitted to make draws upon presentation of a draft accompanied by 

1) The onglnalletter of credit 2) A notanzed, sworn statement by the 
BenefiCiary, or an officer thereof, that a) The Borrower has failed to perform ItS 
obligations to the BenefiCiary under the Loan Agreement and Promissory Note 
dated November 16, 2007, executed by and between [Hook POint and BB&T] 
b) The amount of the draft does not exceed the amount due to the BenefiCiary 
under the obligations, and, [SIC] c) The signer has the authonty to act for the 
BenefiCiary With regard to the Letter of Credit 

The loan from BB&T to Hook POint was finalized In a loan agreement on the same day the 
LC was Issued Hook POint proceeded to complete Infrastructure work In the development 
and began construction on the first home before determining that market conditions had 
become unfavorable to the project as onglnally contemplated Hook POint defaulted on the 
Loan Agreement and related notes and loan documents by, among other things, failing to 
pay property taxes, to make Interest payments due under the notes, or to pay the principal 
due under one note BB& T gave Hook POint notice of default In September 2010 and 
accelerated the loans under the terms of the Loan Agreement on December 21,2010 On 
the same day, BB&T tendered a demand letter to First Reliance, seekmg to draw the full 
amount of the LC 

On December 23, Hook POint filed SUIt alleging several causes of action against BB&T, 
including for fraudulent misrepresentation by which BB& T Induced Hook POint to enter the 
loan agreement Hook POint admitted to being $70,000 In arrears on Interest but argued 
that the terms of the agreement did not permit BB&T to draw the full amount of the LC If 
that exceeded the amount of Interest due It also sought an ex parte temporary restraining 
order preventing First Reliance from hononng a draft on the LC by BB&T, which the court 
granted After a heanng, the court also granted a preliminary Injunction against drafts on 
or honor of the LC beyond amounts of accrued Interest, requlnng extension of the LC for 
one year, and reqUlnng Hook POint to post a $50,000 bond With the court ThiS appeal 
followed, and the case was transferred to thiS Court pursuant to Rule 204(b), SCACR 

ISSUE 

Old the circuit court err when It granted a preliminary Injunction? 

http //www JudIcial state sc us/opmlOns/displayOpmlOn cfm?caseNo=27115 4111/2012 
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STANDARD OF REVIEW 

The grant of an injunction IS reViewed for abuse of discretion Strategic Resources Co V 
BCS Life Ins Co, 367 S C 540,544,627 S E 2d 687, 689 (2006) "An abuse of 
discretion occurs when the deCISion of the trial court IS unsupported by the eVidence or 
controlled by an error of law" Peek V Spartanburg Reg'l Healthcare Sys , 367 S C 450, 
454, 626 S E 2d 34, 36 (Ct App 2005) 

DISCUSSION 

BB&T contends that the circuit court erred when It granted the preliminary Injunction We 
agree 

"A preliminary injunction should Issue only If necessary to preserve the status quo ante, 
and only upon a showing by the moving party that without such relief It Will suffer 
Irreparable harm, that It has a likelihood of success on the merits, and that there IS no 
adequate remedy at law" Poynter Investments, Inc V Century BUilders of Piedmont, Inc, 
387 S C 583,586-87,694 S E 2d 15, 17 (2010) 

On the second element, likelihood of success on the merits, B8&T argues that the grounds 
for refUSing to honor a letter of credit are exceedingly narrow and that Hook POint has 
failed to show It IS likely to succeed on the merits under that standard Thus, BB& T argues 
that the circuit court erred when It found that Hook POint had suffiCiently established this 
element We agree 

A letter of credit IS a finanCial Instrument deSigned to reduce the need for counterpartles In 
a transaction to trust one another by adding an intermediary bank to the transaction This 
intermediary bank extends credit to one party (tYPically the buyer In a sales transactlon[2]) 
so that the other need not do so In a sales transaction, the letter of credit typically 
requires a seller to represent that he has shipped goods under a sales contract and to 
document thiS representation With a bill of lading In order to draw on the LC proVided by 
the buyer ThiS arrangement entails risk to the buyer, who IS vulnerable to loss should the 
seller present fraudulent documents or deliberately ship nonconforming goods 
Nevertheless, the usefulness of a letter of credit depends on ItS being the Virtual equivalent 
of cash The JudiCial doctrine that has developed around letters of credit reflects courts' 
understanding of thiS background and the Importance to commerce of respecting the terms 
of thiS finanCial Instrument so that It remains available as a reliable means of shifting 
finanCial risk 

SpeCifically, thiS understanding IS embodied In the Independence principle, under which 
courts recognize that the obligations created In the letter of credit are Independent of the 
obligations of the underlYing contract See, e g , Intraworld Industries, Inc v Girard Trust 
Bank,461 Pa 343,357,336 A 2d 316,323 (Pa 1975) ("The primary purpose of a letter of 
credit IS to prOVide assurance to the seller of goods of prompt payment upon 
presentation of documents A seller who would otherwise have only the solvency and good 
faith of hiS buyer as assurance of payment may, With a letter of credit, rely on the full 
responsibility of a bank Promptness IS assured by the engagement of the bank to honor 
drafts upon the presentation of documents The great utility of letters of credit flows from 
the Independence of the Issuer-bank's engagement from the underlYing contract between 
benefiCiary and customer Long-standing case law has established that, unless otherwise 

http //www JUdICial state sc us/opmlOns/dIsplayOpmlOn cfm?caseNo=27115 4/1112012 



SC JudIcial Department Page 4 of7 

agreed, the Issuer deals only In documents If the documents presented conform to the 
requirements of the credit, the Issuer may and must honor demands for payment, 
regardless of whether the goods conform to the underlYing contract between benefiCiary 
and customer "), Itek Corp v First Nat'! Bank of Boston, 730 F 2d 19 (1st Clr 1984) 
(Breyer, J ) ("Parties to a contract may use a letter of credit In order to make certain that 
contractual disputes wend their way towards resolution with money In the benefiCiary's 
pocket rather than In the pocket of the contracting party Thus, courts tYPically have 
asserted that such letters of credit are 'Independent' of the underlYing contract And 
they have recognized that examining the rights and wrongs of a contract dispute to 
determine whether a letter of credit should be paid risks depriVing Its benefiCiary of the 
very advantage for which he bargained, namely that the dispute would be resolved while 
he IS In possession of the money" (citations omitted)), Roger J Johns and Mark S 
Blodgett, Fairness at the Expense of Commercial Certainty The International Emergence 
of Unconscionability and illegality As Exceptions to the Independence Principle of Letters 
of Credit and Bank Guarantees, 31 N III U L Rev 297,309 (2011) ("[T]he common 
concern among all stakeholders IS that as the ease With which letters of credit can be 
enjoined Increases their commercial utility decreases ") 

Nevertheless, courts have carved out a very narrow exception to the Independence 
principle ASide from permitting the intermediary bank to refuse to honor forged 
documents presented In order to draw on the letter of credit, courts enjoin the payment of 
LCs for "fraud In the transaction" when "the benefiCiary's conduct has so vitiated the entire 
transaction that the legitimate purposes of the Independence of the Issuer's obligation 
would no longer be served" Itek, 730 F 2d at 25 (Internal quotation marks and citations 
omitted) 

Put Simply, the cases In which the "fraud In the transaction" exception has been applied 
are those In which the underlYing transaction or the demand for payment IS clearly a sham, 
and It IS apparent that rigid adherence to the Independence prinCiple would faCIlitate what 
amounts to a scheme to defraud In the case that established the fraud In the transaction 
exception, the benefiCiary made an actual shipment so that the shipping documents were 
real, but substituted "rubbish" In place of salable bristles Sztein v J Henry Schroder 
Banking Corp, 177 Mlsc 719,31 NY S 2d 631 (Sup Ct 1941) In another leading case, 
the benefiCiary was not permitted to collect on the LC because the fall of the Iranian 
government so altered conditions that the contract for military equipment could not be 
completed, and thus there was no pOSSibility that the Original purpose of the transaction of 
which the LC was a part could be accomplished In addition, no other legal recourse was 
available to the applicant, and the applicant had cancelled the underlYing contract In 
compliance With ItS force majeure proVISions, which called for cancellation of the LC upon 
cancellation of the underlYing contract Itek, supra 

Several other cases also Illustrate the narrowness of the fraud In the transaction 
exception See Intraworld Industries, Inc v Girard Trust Bank, 461 Pa 343, 357, 336 
A 2d 316, 361 (Pa 1975) ("We conclude that, If the documents presented by [the 
benefiCiary of the LC] are genuine In the sense of haVing some baSIS In fact, an injunction 
must be refused [N]elther the trial court nor thiS Court may attempt to determine [the 
benefiCiary's] actual entitlement to payment under the lease "), see also Roman Ceramics 
Corp v Peoples Nat Bank, 714 F 2d 1207, 1209 (3d Clr 1983) (permitting IssUIng bank 
to dishonor LC when It knew underlYing invOIce had been paid and that contrary 
certification was false), DynamiCs Corp of Am v Citizens & S Nat Bank, 356 F Supp 
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991, 999 (0 C Ga 1973) (desCribing court's role as limited to ensuring that the defendant 
could not "run off with plaintiffs money on a pro forma declaration which has absolutely no 
basIs In fact"), Mid-America Tire, Inc v PTZ Trading Ltd , 95 OhiO 367, 392, 768 N E 2d 
619, 641 (Ohio 2002) (affirming injunction against honor of LC where defendants 
repeatedly lied to and misled plaintiffs about the tires available for sale In order to pressure 
them Into making the LC available before they "could discover the truth") 

The Uniform Commercial Code (UCC) Incorporated thiS Judicially developed doctrine Into 
Article 5, the UCC formulation of the law governing letters of credit Thus, South 
Carolina's adoption of the UCC Incorporated Into South Carolina law the same 
Independence prinCiple and narrow exception limiting the enjolnment of payment of LCs to 
Instances of egregious fraud that operates to vitiate the entire transaction In particular, 
UCCArtlcle 5, S C Code §§ 36-5-101 through -119, governs letters of credit S C Code 
Ann § 36-5-109(b) (2003) sets forth the conditions under which a court may enjoin honor 
of a letter of credit as follows, In relevant part 

If an applicant claims that a reqUired document IS forged or materially 
fraudulent or that honor of the presentation would faCIlitate a material fraud by 
the benefiCiary on the Issuer or applicant, a court of competent JUrisdiction may 
temporarily or permanently enjoin the Issuer from honOring a presentation or 
grant Similar relief against the Issuer or other persons only If the court finds 
that 

(3) all of the conditions to entitle a person to the relief under the law of thiS 
State have been met, and 

(4) on the baSIS of the information submitted to the court, the applicant IS more 
likely than not to succeed under ItS claim of forgery or material fraud 

For purposes of a preliminary Injunction, subsection (3) effectively Incorporates the 
reqUirements of the common law related to injunctions generally that the movant show 
that Irreparable harm Will result and that no adequate remedy at law eXists If the court 
refuses the injunction Poynter Investments, supra 

Subsection (4) codifies not only the general common law requirement that the movant 
show a likelihood of success on the merits but also the speCial rule for letters of credit 
allOWing only a narrow exception for fraud In the transaction, as discussed above The 
OffiCial Comment makes thiS codification expliCit [3] 

In the present case, Hook POint argues that BB&T IS not entitled to draw on the LC 
because the commitment letter deSCribed the LC as "to be used as last resort for Interest 
carry" Hook POint also seeks to construe as fraudulent BB&T's demand on the LC The 
LC, however, by ItS terms requires only that BB&T represent that "[t]he Borrower has failed 
to perform ItS obligations under the Loan Agreement and Promissory Note" and that "[t] 
he amount of the draft does not exceed the amount due to the BenefiCiary under the 
obligation" Thus, contrary to Hook POint's arguments, the plain language of the LC 
permitted 88&T to use It If Hook POint defaulted under any obligation of the loan 
agreement and note, including an acceleration clause Furthermore, no term In the loan 
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agreement or note to which the LC refers limits BB& T's use of the LC to Interest due 
Thus, It IS incontrovertible that BB& T had some basIs In fact for the representations It 
made when It drew on the LC 

If there IS any validity to Hook POint's argument that the commitment letter limited the 
utilization of the LC exclUSively to Interest, that IS an ordinary contract dispute that raises 
no Implication of fraud by BB& T suffiCient to tngger the narrow fraud exception Dynamics 
Corp, supra In fact, $500,000 had been reserved by BB&T from the onglnal $5 1 million 
loan for the purpose of drawing down Interest carry A more plausible explanation for the 
"last resort" language In the commitment letter IS that It was Intended merely as an 
accommodation to the pnnclpals that BB&T would not seek to draw on the LC for Interest 
until the reserve had been exhausted That language, whatever It meant, IS a red herring 
In thiS case as the draw on the LC was sought not only to recoup Interest but as a result of 
multiple defaults that caused BB&T to Invoke the acceleration of the entire debt 

Indeed, Hook POint's admiSSion that BB&T was entitled to any draw on the LC for past due 
Interest was conclUSive as to the Issue whether honor of the LC should be enjoined, since 
BB&T's entitlement to past due Interest IS alone some basIs In fact on which BB&T could 
demand payment under the LC Moreover, the stnct standard required under § 36-5-109 
(b)(4) IS that the alleged fraud vitiate the entire transaction, that IS, It depnves Hook POint 
of any benefit from the transaction In thiS case, there IS no dispute that Hook POint 
received $5 1 million from BB& T These facts hardly parallel the receipt of "rubbish" 
Instead of bargained-for salable bnstles See Sztem v J Henry Schroder Banking Corp, 
supra 

Thus, there IS no eVidence Hook POint IS more likely than not to succeed on a claim of 
matenal fraud so egregious as to vitiate the entire transaction as reqUired under § 36-5-
109(b)(4), and the CirCUit court failed to evaluate the eVidence under the stnct standard 
required for Injunctions against the honor of LCs Under the proper standard, It IS clear 
that BB&T had a suffiCient basIs In fact upon which to demand payment under the LC 
Thus, the circuit court's finding was based upon an error of law 

Because thiS Issue IS dispositive of the case, we need not address BB& T's remalnrng 
Issues Rule 220(b), SCACR, ~, Futch v McAllister Towing of Georgetown, Inc, 335 
S C 598,613,518 S E 2d 591,598 (1999) 

CONCLUSION 

The standard under which a fraud In the transaction claim must be measured when 
deCiding whether to enjoin honor of a letter of credit reqUires that the benefiCiary have no 
colorable claim or basIs In fact for asserting ItS nghts under the letter of credit In thiS case 
BB&T has, In our View, not only a colorable claim but an undenrable basIs In fact for 
asserting ItS nghts under the letter of credit Therefore, the CirCUit court erred when It 
granted the preliminary Injunction REVERSED 

TOAl, C J, BEATTY, HEARN, JJ ,and Actmg Justice James E Moore, concur 

[1] A person who applies for a letter of credit IS the applicant (In thiS case, Hook POint) 
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The bank that Issues the LC on behalf of the applicant IS the Issuer (First Reliance Bank) 
The entity that has the nght to draw on the LC IS the beneficiary (BB& T) 

[2] Courts do not distinguish between types of LCs for purposes of analYZing whether a 
court should grant an Injunction against hononng them See New York Life Ins Co v 
Hartford Nat'l Bank & Trust Co , 173 Conn 492, 499-500, 378 A 2d 562, 566 (Conn 
1977) 

[3] The Official Comment states 

Matenal fraud by the beneficiary occurs only when the beneficiary has no 
colorable nght to expect honor and where there IS no basIs In fact to support 
such a nght to honor The section Indorses articulations such as those stated In 
Intraworld Indus v Girard Trust Bank, 336 A 2d 316 (Pa 1975), Roman 
Ceramics Corp v People's Nat Bank, 714 F 2d 1207 (3d Clr 1983), and 
similar decIsions and embraces certain decIsions under Section 5-114 that 
relied upon the phrase "fraud In the transaction" Some of these decIsions have 
been summanzed as follows In Ground Air Transfer v Westate's Airlines, 899 
F 2d 1269, 1272-73 (1st Clr 1990) 

We have said throughout that courts may not "normally" Issue an Injunction 
because of an Important exception to the general "no injunction" rule The 
exception, as we also explained In Itek, 730 F 2d at 24-25, concerns "fraud" so 
senous as to make It obviously pOintless and unjust to permit the beneficiary to 
obtain the money Where the circumstances "plainly" show that the underlYing 
contract forbids the beneficiary to call a letter of credit, Itek, 730 F 2d at 24, 
where they show that the contract depnves the beneficiary of even a 
"colorable" nght to do so, Id , at 25, where the contract and circumstances 
reveal that the beneficiary's demand for payment has "absolutely no basIs In 
fact," Id , see Dynamics Corp of Amenca, 356 F Supp at 999, where the 
beneficiary's conduct has "so vitiated the entire transaction that the legitimate 
purposes of the Independence of the Issuer's obligation would no longer be 
served," Itek, 730 F 2d at 25 (quoting Roman Ceramics Corp v Peoples 
National Bank, 714 F 2d 1207, 1212 N 12, 1215 (3d Clr 1983) (quoting 
Intraworld Indus, 336 A 2d at 324-25)), then a court may enjoin payment 
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STATEMENT OF ISSUE ON APPEAL 

DId the ClfCUlt court commIt error by Issumg a temporary mJUllctlon where 

plamtlff faIled to show (1) that It would be Irreparably harmed If the mJUllctlon was not 

granted, (2) that It was hkely to be successful on the ments of Its claims, and (3) that It 

dId not have an adequate remedy at law? 
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STATEMENT OF THE CASE 

ThIS IS an appeal from an order of the CIrcUIt court entered January 14, 2011 

(RDA P ~ grantmg plamtIff Hook Pomt, LLC ("Hook Pomt") a temporary 

mjunctIon preventmg defendant FIrst Rehance Bank ("FIrst Rehance") from hononng a 

draft presented by defendant Branch Bankmg and Trust Company ("BB&T") for $1 5 

mllhon from a standby letter of credIt Issued by FIrst Rehance The actIOn was 

commenced by the filmg of a summons and complamt on December 23, 2010 (ROA p 

~ The summons and complamt alleges seven causes of actIOn relatmg to a real estate 

project owned by Hook Pomt and financed by BB&T On the same day that the actIOn 

was filed Hook Pomt obtamed an ex parte temporary restrammg order pursuant to Rule 

65 (b) of the South Carolma Rules of CIvIl Procedure 

The motIon of Hook Pomt for a temporary mjunctIon was heard by the Honorable 

WIlham P Keesley on January 4, 2011 Hook Pomt submItted affidavIts, exhIbIts and 

testImony m support of ItS motIon, BB&T submItted an affidavIt and exhIbIts m 

OpposItIOn Judge Keesley notIfied the partIes of hIS rulIng on January 4th and sIgned the 

order under appeal on January 7th The order was entered and sent to the partIes on 

January 14, 2011 BB&T filed and served ItS notIce of appeal on February 11, 

2011(ROAp ) 
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STATEMENT OF THE FACTS 

Panama Pomte and the Loan Agreement 

ThIS actIOn arIses out of a faIled real estate development near Lake Murray m 

Lexmgton County The development IS called "Panama Pomte" and IS owned by Hook 

Pomt It was financed by BB&T pursuant to a Loan Agreement dated November 16, 

2007 ("Loan Agreement") (Complamt, Ex B (ROA P ~ Under the terms of the Loan 

Agreement BB&T made an ImtIaI development loan to Hook Pomt III the amount of $5 1 

mIlhon The note ("Note 1") associated WIth that loan was executed on November 16, 

2007 at the same tIme as the Loan Agreement Layden affidaVIt ~3 (ROA p ~ The 

Loan Agreement also provIded for a hne of credIt of up to $2 mIlhon to fund the 

constructIOn of homes In August 2008 funds were extended by BB&T under the hne of 

credIt and a separate note was executed by Hook Pomt ("Note 2") Layden affidaVIt ~3 

(ROAp ~ 

The Loan Agreement IS secured by a first mortgage on the property, guarantees of 

the four pnncipais of Hook Pomt and a $1 5 mIlhon standby letter of credIt Issued by 

FIrst Rehance to Hook Pomt WIth BB&T named as the beneficIary The Loan Agreement 

was preceded by a commItment letter dated September 6, 2007 that set out the general 

terms of the arrangement subsequently detaIled m the November 2007 Loan Agreement 

and related documents 

The Panama Pomte project has been recently appraIsed for BB&T at a value of 

$1 8 mIlhon Layden affidaVIt ~6 (ROA, p ~ The four pnncipais of Hook Pomt are 

Albert Dooley, Ron Vaughn, Chfford Wmgard and Tom Wmgard Each executed an 
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uncondItIonal personal guarantee by whIch they Jomtly and severally secured all amounts 

owed by Hook Pomt to BB&T Layden affidavIt, ExhIbIts F, G, H and I (ROA, pp ~ 

Default by Hook Pomt 

Hook Pomt has not sold any homes or lots m Panama Pomte Layden affidavIt ~6 

(ROA, p ~ Accordmg to Hook Pomt's complamt "After completIOn of the 

Infrastructure work, Hook Pomt began constructIOn on the first home Durmg the 

constructIOn, It became apparent that the market for large upscale homes had 

evaporated" Complamt ~11 (emphasIs added) (ROA, p ) 

Hook Pomt has commItted numerous acts of default as defined m the Loan 

Agreement, mcludmg faIlmg to pay 2009 real estate taxes and fmlure to make reqUIred 

payments under Notes 1 and 2 Layden affidaVIt ~~3 and 4 (ROA, p _--,) BB&T 

gave notIce of default to Hook Pomt on September 29,2010 and agam on December 21, 

2010 Layden affidaVIt ~4, ExhIbItS C and D (ROA, p ~ At the hearmg on January 

4th counsel for Hook Pomt acknowledged that Hook Pomt was m default Transcnpt pp 

10, 11 (mterest m "arrears" m the amount of $70,000) (ROA, P _, lmes ~ The 

Loan Agreement has a standard acceleratIOn prOVIsIon that allows BB&T to declare the 

entIre amount of the loans due upon default Loan Agreement, ExhIbIt A to Layden 

affidaVIt, §901 (ROA, P ~ BB&T exercIsed ItS nghts to accelerate the loans on 

December 21, 2010 See ExhIbIt C to Layden affidaVIt (ROA, p ~ Thus It IS 

undIsputed that Hook Pomt IS m default and currently owes BB&T approxImately $5 1 

mIllIon 
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The First RelIance Letter of Credit 

As reqUIred under the Loan Agreement, Hook Pomt applIed to FIrst RelIance for 

an Irrevocable letter of credIt m favor of BB&T ExhIbIt D to Layden affidavIt (ROA, 

p ~ Although BB&T as the beneficIary had the rIght to approve the letter of credIt 

(see SectIOn 1, p 2 of Loan Agreement, ExhIbIt A to Layden affidavIt (ROA, p ~, 

Hook Pomt applIed for the letter of credIt (Hook Pomt IS referred to as "Borrower" m the 

letter of credIt) and It was Issued by FIrst RelIance ExhIbIt D to Layden affidavIt (ROA, 

p ~ The $1 5 mIllIon letter of credIt oblIgated FIrst RelIance to honor a draft from 

BB&T that mcluded thIS language 

DRAFT TERMS AND CONDITIONS Lender shall honor drafts 
submItted by BenefiCIary under the followmg terms and condItions 
DRAFT MUST BE ACCOMPANIED BY 1) The orIgmalletter of credIt 
2) A notarIzed, sworn statement by the benefiCIary, or an officer thereof, 
that a) The Borrower has faIled to perform ItS oblIgatIOns to the 
BenefiCIary under the Loan Agreement and PromIssory Note dated 
November 16, 2007, executed by and between Hook Pomt, LLC as 
Borrower and Branch Bankmg and Trust Company as Lender, b) The 
amount of the draft does not exceed the amount due to the BenefiCIary 
under the oblIgatIOns, and c) The SIgner has the authorIty to act for the 
BenefiCiary wIth regard to the Letter of CredIt All drafts must be Wired 
dIrectly mto the BenefiCIary's account at BB&T mto account 
#0005221067241 ABA #053201607 

ExhIbIt D to Layden affidavIt (ROA, p ~ 

On December 21, 2010, after declarmg the loans m default and exercIsmg ItS 

rIghts under the acceleratIOn provlSlon, BB&T delIvered the reqUIred documents to FIrst 

RelIance wIth a draft for $1 5 mIllIon Layden affidaVIt ,-r5 (ROA, p ~ and ExhIbIt 5 

to Layden affidaVIt (ROA, p ~ On December 23,2010 Hook Pomt filed thIS actIOn 

and obtamed an ex parte TRO preventmg FIrst RelIance from honormg the draft 
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Subsequently, on January 4, 2011 Judge Keesley determmed to keep the mJunctIon m 

place and then Issued the order under appeal 
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ARGUMENT 

THE ORDER GRANTING HOOK POINT'S MOTION FOR A 
TEMPORARY INJUNCTION MUST BE REVERSED BECAUSE 
(1) HOOK POINT FAILED TO SHOW THAT IT WOULD SUFFER 
IRREPARABLE HARM WITHOUT THE INJUNCTION, (2) 
HOOK POINT FAILED TO SHOW A LIKELIHOOD OF SUCCESS 
ON THE MERITS OF ITS CLAIMS, AND (3) HOOK POINT HAS 
AN ADEQUATE REMEDY AT LAW 

Introduction 

In Poynter Investments, Inc v Century BuIlders, 387 S C 583, 694 S E 2d 15 

(2010) the Supreme Court clarIfied that prelIm mary mjunctIve rehef should be granted 

" only upon a showmg by the movmg party that wIthout such rehef It WIll suffer 

Irreparable harm, that It has a lIkelIhood of success on the merIts, and that there IS no 

adequate remedy at law ,,1 Poynter, 387 SCat 586-587, 694 S E 2d at 17 The Court 

has emphaSIzed that a prelImmary mjUnctIOn IS a "drastic remedy" and that a faIlure of 

the movmg party to show any of the three reqUIred elements means that the mjunctIon 

should not be Issued See Scratch Golf v Dunes West, 361 S C 117, 121, 603 S E 2d 

905,907-908 (2004) In thIS case Hook Pomt faIled to make the reqUIred showmg on any 

of the three elements 

I The order under appeal analyzes the motIon for mJunctIon under SectIon 36-5-109(b) of the South 
Carolma Code of Laws See Order at 4 5 SectIOn 36 5-1 09(b) provIdes for mJunctIve rehef relatIng to 
letters of credIt but In subsectIon (b)(3) It reqUIres that an mJunctIon agamst payment of a letter of credIt 
may only Issue If"all of the condItIOns to entItle a person to the rehefunder the law of thIs State have been 
met Accordmgly, §36-5 109(b) does not reheve Hook Pomt from haVIng to show rrreparable harm 
hkehhood of success and the absence of an adequate remedy at law 
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1 Hook Pomt FaIled to Show That It Would Suffer Irreparable Injury Without the 
Temporary InjUnctIOn 

In support of Its motIon for temporary mJunctIon preventmg payment of the letter 

of credIt, on December 23, 2010, Hook Pomt submItted the affidavIt of managmg 

member Thomas Wmgard ("Wmgard affidaVIt I") (ROA, p ~ That affidavIt states 

the followmg about ureparable harm "Any payment by FIrst RelIance m excess of 

$70,000 wIll cause Hook Pomt, and Dooley, Vaughn, Wmgard and Wmgard Irreparable 

harm, for WhICh It has no adequate remedy at law" Wmgard affidaVIt 1 ~1 0 (ROA, p 

~ Apparently recogmzmg the weakness of Its mitIal showmg of Irreparable harm, 

Hook Pomt filed, on the eve of the January 4th hearmg, a supplemental affidavIt SIgned by 

Wmgard ("Wmgard affidaVIt 2") (ROA, p ~ The thrust of the argument presented 

m the second affidaVIt IS that Hook Pomt wIll be harmed If FIrst RelIance honors the $1 5 

mIllIon letter of credIt because then Hook Pomt Will owe Fust RelIance $1 5 mIllIon See 

Wmgard affidaVIt 2 ~2(b) and (c) (ROA, p ~ The affidaVIt also dIscusses the fact 

that the pnncipais of Hook Pomt are guarantors of the oblIgatIOn to FIrst RelIance and 

that they wIll suffer harm along WIth theIr company Wmgard affidaVIt 2, ~2(c) and (d) 

(RDA, p ) 

The fundamental problem WIth the analYSIS presented by Hook Pomt to try to 

meet ItS burden of showmg Irreparable mJury IS a math problem As descnbed m the 

Statement of Facts, because Hook Pomt IS m default and because BB&T has accelerated 

the amounts due under the Loan Agreement, Hook Pomt today owes BB&T 

approxImately $5 1 mIllIon If the mJunctIOn IS dIssolved and FIrst Rehance IS allowed to 

honor the letter of credIt by paymg BB&T $1 5 mIlhon then Hook Pomt Will owe BB&T 

$3 6 mIlhon and Fust Rehance $1 5 mllhon Hook Pomt wIll owe exactly the same 
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amount, It WIll just owe two banks mstead of one In other words, If BB&T IS allowed to 

recover on the letter of credIt accordmg to ItS terms Hook Pomt wIll not suffer any 

Irreparable mjury and m fact wIll be m the same financIal posItIon as before the letter of 

credIt IS paid 

It IS the oblIgatIOn of Hook Pomt to demonstrate that It - the LLC - wIll suffer 

Irreparable mjury wIthout the mjUnctIOn The argument advanced m the Wmgard 

affidaVIt about harm to the Hook Pomt prmcipais because they are guarantors of the debt 

to FIrst RelIance IS really Irrelevant to the questIOn of whether the mjunctIon should have 

been Issued Nevertheless, It IS clear that, lIke Hook Pomt, the guarantors' finanCial 

pOSItIon would not change If the letter of credIt were honored the same people have 

guaranteed both loans The only dIfference IS to whIch bank they are gomg to owe 

money, payment of the full amount of the letter of credIt wIll not affect the amount they 

owe 

2 Hook Pomt Has Faded to Show a LikelIhood of Success on the Merits 

It IS sIgmficant that the rehef sought by Hook Pomt IS to prevent payment by FIrst 

Rehance of an Irrevocable letter of credIt Issued m favor of BB&T Under the law 

governmg letters of credIt the grounds for refusmg to honor a letter of credIt are 

exceedmgly narrow and Hook Pomt has not alleged any ground that would prOVIde a 

baSIS for FIrst RelIance to dIshonor the letter of credIt 

The statutory law governmg letters of credIt m South Carolma IS Chapter 5 of the 

I 

Umform CommercIal Code as codIfied m Chapter 5 of TItle 36 of the South CarolIna 

Code of Laws The applIcatIOn of those provlSlons was conSIdered by the Fourth CIrCUIt 
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Court of Appeals m Amwest Surety Insurance Company v Repubhc NatIOnal Bank, 977 

F 2d 122 (4th Clr 1992) 

Letters of credIt have long been used to faclhtate the financmg of 
commercial transactIOns between buyers and sellers by provldmg a certam 
and rehable means to ensure payment for goods delIvered or servIces 
rendered As elsewhere, m South Carohna, whose law governs thIS 
dIversIty case, a letter of credIt IS a tnpartlte arrangement under WhICh one 
party establIshes a credIt, usually at a bank, on WhICh It authonzes a thIrd 
party to draw, provIded certam condItIons are met The bank, as a mere 
stakeholder of the credIt, Issues a letter to the thIrd party (known as the 
beneficiary) confirmmg the credIt and statmg the condItIons for any draw 
to be made agamst It In essence, the bank's promIse to pay the beneficIary 
upon the beneficiary's tImely presentatIOn to the bank of documents 
conformmg to the condItIOns dehmlted m the letter replaces the promIse of 
the party whIch estabhshed the credIt 
The vIrtues of letters of credIt are theIr sImphclty, rehablhty, and 
predlctablhty, all of whIch depend upon the hmitatIOn of the Issuer's dutIes 
to the mlmstenal apphcatIOn of a letter's terms Thus under the Umform 
CommerCial Code, WhICh South Carolma has adopted, m addItIon to the 
ordmary dutIes of a bank, an Issuer IS only obhged (1) to examme 
carefully documents presented by the beneficIary for comphance wIth the 
terms of the letter of credIt and, absent a facial defect, (2) to honor the 
draft If the documents do comply-regardless of whether the 
underlymg contract between beneficiary and customer has, ID fact, 
been performed, and WIthout assummg any hablhty If the documents 
wrongly assert that It has 

Amwest Surety Company v Repubhc NatIOnal Bank, 977 F 2d at 125-126 (mternal 

CItatIOns omItted) (emphasIs supphed) 2 

ThIS dISCUSSIOn makes It clear that the law of South Carohna on letters of credIt, 

hke that of other JunsdictIOns, makes payment dependent only on the presentatIOn of 

specIfied documents and not on the facts and CIrcumstances of the underlymg transactIon 

FIrst Rehance must pay accordmg to the wrItten terms of the letter of credIt alone and 

2 The WhIte and Summers treatIse on the U C C puts It thIS way "Bankers sometImes make the same 
pornt by descrIbIng the transactIOn between the bank and the benefiCIary as a paper transactIOn ' By that 
they mean the Issuer's agent should be able to SIt In a bUSIness SUIt at a desk rn a bank, and by lookIng at 
papers that are presented determIne whether the bank IS oblIged to make payment or not She IS not 
oblIgated and Indeed, IS foreclosed from puttIng on overalls and gorng Into the field to determIne whether 
the underlYIng contract has been performed 3 WhIte & Summers, Umform CommerCIal Code § 26 2 (Sth 
ed), 3WS VCC §26-S 
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WIthout reference to any dIspute between Hook Pomt and BB&T None of the causes of 

actIOn alleged m the Hook Pomt complamt raise any Issue WIth regard to BB&T's 

comphance WIth the wntten terms of the letter of credIt Layden's affidaVIt and ExhIbIts 

E and F to the affidaVIt make It clear that BB&T has met Its obhgatIOns under the letter of 

credIt Layden affidaVIt ~ 5 (ROA, p--.-J Accordmgly, Hook Pomt has no hkehhood 

of success on the ments WIth respect to preventmg payment on the letter of credIt 

Although Hook Pomt's ongmal motIon for a temporary mjunctIOn presented no 

argument under the U C C , at the hearmg on Its motIOn Hook Pomt made an argument 

based on S C Code § 36-5-109 and It was thIS proVIsIon that was pnncipally rehed upon 

by the CIrCUIt court m grantmg the mjunctIOn Hook Pomt rehes on subsectIOn (b) of 

§36-5-109 

(b) If a presentatIOn IS made that appears on ItS face stnctly to comply WIth 
the terms and condItIons of the letter of credIt, but a reqUIred document IS 
forged or matenally fraudulent, or honor of the presentatIOn would 
facIhtate a matenal fraud by the benefiCIary on the Issuer or apphcant a 
court of competent jUnSdictIOn may temporanly or permanently enjom the 
Issuer from honormg a presentatIOn or grant SImIlar rehef agamst the 
Issuer or other persons 

The argument made by Hook Pomt IS that BB&T IS attemptmg to use the letter of 

credIt to "facIhtate a matenal fraud" because m the September 2007 commItment letter 

BB&T allegedly agreed to a condItIOn bemg placed on the letter of credIt that was not 

actually mcorporated m the letter of credIt More speCIfically Hook Pomt bases ItS 

argument on the fact that the commItment letter mcluded a prOVISIOn that states "Letter 

of credIt to be used as last resort for mterest carry" See ExhIbIt A to Complamt, ROA, p 

__ No such proVISIOn was mcluded m the letter of credIt Itself as dIscussed above, It 

reqUIres only a showmg that Hook Pomt IS m default on the November 16, 2007 Loan 
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Agreement - there IS no mentIon of an "mterest carry " In addItIon, the Loan Agreement 

has no provISIOn lImItmg the letter of credIt to payment of mterest 

Accordmgly, m order to show that It IS lIkely to succeed on the ments of Its claIm 

asserted under the §36-5-1 09(b) materIal fraud proVISIOn, Hook Pomt must show that 

somehow BB&T caused the letter of credIt - applIed for by Hook Pomt and Issued by 

FIrst RelIance - to be Issued mIssmg a materIal term ThIS fraud theory IS a stretch under 

any CIrcumstance but It falls mIserably when evaluated m the context of cases applymg 

thIS proVISIOn of the U C C In Itek CorporatIOn V FIrst Bank of Boston, 730 F2d 19 (1 st 

CIrCUIt 1984) Judge (now JustIce) Breyer had occaSIOn to conSIder the applIcatIOn of an 

earlIer (but not substantIvely dIfferent) ver§Ion of the "materIal fraud" provlSlon of §36-

5-109 The opmIOn notes the strong need to mterpret the fraud proVISIOn narrowly 

We answer thIS questIOn fully aware of the need to mterpret the "fraud" 
prOVISIOn narrowly The very object of a letter of credIt IS to proVIde a 
near foolproof method of placmg money m ItS benefiCIary's hands when he 
complIes WIth the terms contamed m the letter Itself-when he presents, for 
example, a shIppmg document that the letter calls for or (as here) a SImple 
wrItten demand for payment PartIes to a contract may use a letter of credIt 
m order to make certam that contractual dIsputes wend theIr way towards 
resolutIOn WIth money m the benefiCIary'S pocket rather than m the pocket 
of the contractmg party Thus, courts typIcally have asserted that such 
letters of credIt are "mdependent" of the underlymg contract And they 
have recogmzed that exammmg the rIghts and wrongs of a contract 
dIspute to determme whether a letter of credIt should be paId rIsks 
deprIvmg ItS benefiCIary of the very advantage for whIch he bargamed, 
namely that the dIspute would be resolved whIle he IS m posseSSIOn of the 
money 

Itek CorporatIOn V FIrst NatIOnal Bank of Boston, 730 F2d at 24 (mternal CItatIOns 

omItted) The opmIOn goes on to acknowledge that there IS a need for the fraud 

exceptIOn to address those occaSIOns when strIct applIcatIOn of the terms of a letter of 

credIt IS not approprIate 
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DespIte these reasons for hesItatIng to enJoIn payment of a letter of credIt, 
the need for an exceptIOn IS apparent Suppose the document for whIch a 
letter calls has been forged Or suppose that the beneficIary has knoWIngly 
faIled to comply WIth an Important term contaIned In the underlYIng 
contract-a term that the partIes Intended as a precondItIon for the 
beneficIary's exerCIse of hIS rIght to call the letter Courts have not 
heSItated to examIne the documents that the letter calls for to see If they 
show fraud And courts have also enjOIned payment where there was 
relevant fraud In the underlYIng transactIon Thus, In a leadIng case, a 
seller, contractually commItted to ShIP brIstles to a buyer, shIpped rubbIsh 
Instead The court refused to allow the seller to call the letter, put the 
money In hIS pocket, and let the buyer sue hIm, for In the court's VIew, the 
seller dId not even have a colorable claIm that he had done what the 
contract called for as a precondItIOn to obtaInmg the money, namely, ShIP 
the brIstles 

Itek CorporatIOn V FIrst NatIOnal Bank of Boston, 730 F2d at 24 (Internal CItatIons 

omItted) In the Itek case the FIrst CIrcUIt apphed the fraud exceptIOn where the party 

calhng the letter of credIt knew that the underlYIng contract - to ShIP hIgh tech, defense-

related goods to Iran after the 1979 overthrow of the Shah - would never be performed 

In AIrhne ReportIng Corp v FIrst NatIonal Bank of Holly HIll, (4th CIr 1987) the 

Fourth CIrCUIt Court of Appeals took a SImIlar approach to the fraud exceptIOn In a case 

applYIng South CarolIna law The AIrlIne ReportIng case CItes the Itek case approvIngly 

and states that the fraud "exceptIOn IS construed narrowly and apphes only In 

CIrcumstances so egregIOUS m nature as to VItIate the entIre underlYIng transactIOn so that 

the 'legItImate purposes of the Independence of the Issuer's oblIgatIon would no longer 

be served' AIrhne Reportmg Corp V FIrst NatIOnal Bank of Holly HIll, 832 F2d at 

828, cItmg Roman CeramICS Corp V Peoples NatIOnal Bank, 714 F2d 1207 (3fd CIr 

1983) In applYIng the fraud exceptIOn m the AIrhne ReportIng case the court noted that 

there was a sIgmficant dIspute between the partIes to the underlymg transactIOn but found 

that dIspute dId not mvolve IntentIonal mIsrepresentatIOn so egregIOUS as to VItIate the 
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entne underlymg transactIOn See AIrhne Reportmg v FIrst NatIOnal Bank of Holly HIll, 

832 F2d at 829-830 It therefore enforced the payment of the letter of credIt 

Applymg the approach of these cases to the matenal fraud exceptIOn of §36-5-

1 09(b) IS straIghtforward There IS no dIspute regardmg these facts 

• BB&T loaned Hook Pomt $5 1 mIlhon, 
• Hook Pomt IS m default on the Loan Agreement and It owes BB&T the $5 1 

mIlhon, 
• The letter of credIt was Issued by FIrst Rehance and by ItS terms It only reqUIres 

an affirmatIOn that Hook Pomt IS m default on the November 16, 2007 Loan 
Agreement, 

• The letter of credIt mcludes no reference to bemg hmIted to the payment of 
mterest, 

• BB&T made a proper presentatIOn of all documents reqUIred by the letter of 
credIt 

On these facts there IS absolutely no baSIS for findmg that Hook Pomt IS lIkely to succeed 

on the ments of ItS claIm that payment of the full amount of the FIrst Rehance letter of 

credIt would "facIlItate a matenal fraud " 

3 Hook Pomt has an Adequate Remedy at Law 

In addItIOn to showmg Irreparable Injury and lIkehhood of success on the ments 

Hook Pomt must show that It doesn't have an adequate remedy at law for ItS claIms 

Hook Pomt can make no such showmg because, even If It IS successful on ItS claIms, It 

has an adequate remedy at law m the form of money damages See MIllIken & Co v 

MorIn, 386 SCI, 685 S E 2d 828 (Ct App 2009) (Jury award of damages adequate 

remedy precludmg grant of mjunctIve relIef), Scratch Golf v Dunes West ReSIdentIal 

Golf PropertIes, Inc, 361 S C 117, 603 S E 2d 905 (2004) (prehmmary mjUnctIOn 

mappropnate where the legal remedy of attachment was avaIlable) 

In the present case Hook Pomt's causes of actIOn allege claIms for lost profits that 

It would have receIved If ItS development was successful Puttmg aSIde the factual 
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dIfficultIes facmg such claIms WIth respect to a development for a market that has 

"evaporated," It IS clear that a claim for lost profits IS a claIm for money damages To the 

extent that Hook Pomt can prove some type of claim for damages agamst BB&T those 

damages wlll be set off against the $5 1 mllhon that Hook Pomt owes BB&T ThIs 

analysIs underscores the fact that thIS case IS about money and IS a completely 

mappropnate case for mjunctlve rehef Because Hook Pomt's claIms are the type that 

result m money damages, Hook Pomt has not stated a claim for mjunctlve rehef and It 

has not made the requued showmg to obtam mjunctlve rehef 
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CONCLUSION 

The order grantmg Hook Pomt's motion for a temporary mjunctIon should be 

reversed Hook Pomt faIled to make the showmg necessary to support prellmmary 

mjunctIve relIef (1) Hook Pomt wIll not suffer Irreparable harm If the letter of credIt IS 

paid m full the addItIonal debt It wIll have to FIrst RelIance WIll be dIrectly set off by the 

reductIOn m what It owes BB&T, (2) Hook Pomt has not made a showmg that It IS lIkely 

to be successful on ItS claIm to rewrIte the letter of credIt ItS argument under the matenal 

fraud provlSlon of §36-5-109(b) conflIcts WIth the correct mterpretatIOn of that provlSlon, 

and (3) Hook Pomt's claims are for money damages and It therefore has an adequate 

remedy at law and IS not elIgIble for mjunctIve relIef 

Dated thIS 6th day of AprIl, 2011 

BY~~~U~/ _ 
Frallk R Ellerbe, III 
WIlson W McDonald 
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Attorneys for Appellant 
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STATEMENT OF THE CASE 

1 Procedural history 

ThIs actIOn arIses from the development of a resIdentIal subdIvIsIOn on Lake Murray 

and loans Issued to finance that project ThIs actIOn was commenced by a summons and 

complamt filed by Hook Pomt, LLC ("Hook Pomt") on December 23,2010 wIth seven 

causes of actIon allegmg typIcal lender lIabIlIty claIms Compl (ROA p ---.-J On the 

same day PlamtIff Hook Pomt sought and obtamed a temporary restrammg order 

pursuant to the Order of the Hon R Knox McMahon, whIch prevented the Defendant 

Branch Bankmg and Trust ("BB&T") from drawmg on a letter of credIt (the "Letter of 

CredIt") Issued by FIrst RelIance Bank ("FIrst RelIance") Order Grantmg TRO (ROA p 

---.-J The Order also provIded, mter aha, for a hearIng on Hook Pomt's motIon for a 

prelImmary mJunctIOn on FrIday, December 31, 2010, whIch was contmued untIl 

Tuesday, January 4, 2011 by agreement of the partIes Order Grantmg TRO (ROA p 

---.-J On Tuesday, January 4,2011, the Hon WIllIam P Keesley heard the Hook Pomt's 

motion for a prelImmary mJunctIOn Order Grantmg PrelImmary InjunctIon (ROA p 

---.-J Judge Keesley accepted affidaVIts and brIefs from Hook Pomt and BB&T, and 

heard oral testImony from Hook Pomt member Albert J Dooley, Jr Order Grantmg 

PrelImmary InjunctIon (ROA p ---.-J After extensIve reVIew, Judge Keesley Issued an 

order grantmg Hook Pomt's motIon Order Grantmg PrelImmary InjUnctIOn (ROA p 

The order also provIded that Hook Pomt and FIrst RelIance allow BB&T a 

$70,000 draw on the Letter of CredIt for the mterest due as of the date of the order, that 

the Letter of CredIt be extended for one year, and that Hook Pomt post a bond for 



$50,000 Order Grantmg Prehmmary InjUnctIOn (ROA p ~ Subsequent to receIvmg 

the order, the Letter of CredIt has been extended an addItIonal year, BB&T has collected 

at least two draws amountmg to over $70,000 on the Letter of CredIt, and Hook Pomt has 

posted a $50,000 cash bond wIth the court (ROA p ~ BB&T now appeals the CIrCUIt 

court's order grantmg the prehmmary mJunctIon (ROA p ~ 

2 Facts 

Hook Pomt IS operated for the purpose of estabhshmg a reSIdentIal subdIVIsIOn 

Compl ~ 5 (ROA P ~ Hook Pomt IS the developer of a smgle reSIdentIal subdIVIsIOn 

located on approxImately nmeteen acres frontmg on Lake Murray and S C HIghway 

#378 known as "Panama Pomte" Compl ~ 5 (ROA P ~ In order to finance the 

reqUIred subdIVISIOn Improvements and to retIre a pnor acqulSltIOn loan, Hook Pomt 

sought a loan from BB&T Compl ~ 6 (ROA P ~ On or about September 6, 2007, 

BB&T Issued a CommItment Letter to Hook Pomt Compl ~ 6 (ROA P ~ The 

CommItment Letter agreed to lend Hook Pomt $5,100,000 for the completIOn of 

"development and reSIdentIal lots at Panama POInte" and to prOVIde a lIne of credIt In the 

amount of $2,000,000 for the constructIOn of houses upon certaIn terms and condItIons 

Compl ~~ 6 & 10 (ROA P ~ The CommItment Letter hsted the collateral for the 

loan as 

3 Collateral The Loan Will be secured by a first !zen mortgage (the 
Mortgage ) on Panama POinte with all lots and Improvements near LeXington 

South Carolina and an assignment of all architectural/engineering documents 
and constructIOn contracts (the Collateral) 

Compl Ex A (ROA P ~ 

In addItIon, the CommItment Letter reqUIred a $1,500,000 letter of credIt 

approved by BB&T as follows 
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23 Covenants The Borrower shall adhere to the following covenants which 
shall be Included along wah other covenants In a loan agreement to be executed 
by the Bank and the Borrower at or prIOr to the Loan closing 

(A) Other Collateral/Interest Reserve OptIOn 

Presales of 50% $750000 LlC Presales of 40% $900 000 LlC Presales of 30% 
$1 050000 LlC Presales of 20% $1 200000 LlC $1 500 000 LlC wah less then 
20% presales 10% deposll reqUlred on all pre sales 

Letter of Credit approved by BB& T and ISSUing bank wah unconditIOnal draws 
Matunty of letter to extend 90 days after loan matunty Letter of credit to be 
used as last resort (or Interest carry 

Compl Ex A (ROA p ~ (emphasIs added) Subsequently, on November 16, 

2007, Hook Pomt and BB&T entered mto a formal loan agreement (the "Loan 

Agreement") Compl ~ 7 (ROA P ~ On the same day, FIrst Rehance Bank Issued 

the Letter of CredIt whIch IS the subject of thIS actIOn (the "Letter of CredIt") Compl Ex 

C (ROA p ~ The Letter of CredIt allows draws and partial draws on presentatIOn of 

a draft accompanIed by 

1) The onglnal letter of credit 2) A notanzed sworn statement by the 
Benejiczary or an officer thereof that a) The Borrower has fazled to perform lls 
obhgatlOns to the Benejiczary under the Loan Agreement and Promissory Note 
dated November 16 2007 executed by and between Hook POint LLC as 
Borrower and Branch Banking & Trust Company as Lender b) The amount of the 
draft does not exceed the amount due to the Benejiczary under the obhgatlOn 
and c) The signer has the authonty to act for the Benejiczary wllh regards to the 
Letter of Credit 

Compl Ex C (ROA P ~ The Letter of CredIt IS secured by a deposIt of 

roughly $310,000 m cash on deposIt WIth FIrst Rehance, and several real propertIes 

owned by an affihate of Hook Pomt Hook Pomt Supplemental Aff ~ 2 (ROA p ~ 

In the event of a draw on the Letter of CredIt, FIrst Rehance has the nght to foreclose on 

these properties and take the cash deposIt Hook Pomt Supplemental Aff ~ 2 (ROA P 
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On December 21, 2010, BB&T delIvered to FIrst RelIance a demand letter 

seekmg to draw the full amount of the Letter of CredIt, 1 e $1,500,000 Compl ~ 14 

(ROA P ~ The demand states that Its presentment IS accompamed by 

1 The Sight Draw as required by the Letter of Credit 
2 The orlgmal Letter of Credit and 
3 A notarized statement from BB&T officer that (a) Hook Pomt LLC 

( Borrower ) has faded to perform Its obligatIOns under the Loan 
Agreement and Promissory Note dated November 16 2007 (b) the draw 
amount does not exceed the obligatIOns of Borrower to BB& T and (c) as 
signor I have authority to act for BB&T as It relates to the Letter of 
Credit 

Compl Ex C (ROA P ~ The Letter of CredIt expIres, by ItS terms, on 

February 13, 2011 Compl Ex C (ROA P ~ But FIrst Rehance has now extended 

the Letter of CredIt until February 13,2012 (ROA P ~ 

At the time of the prehmmary mjUnctIOn heanng, Hook Pomt and BB&T dIffered 

m numerous respects as to theIr relative culpabIhty and the status of the Loan, however, 

they agreed that there was approxImately $70,000 m mterest due and owmg under the 

terms of the Loan Documents Order Grantmg Prehmmary InjUnctIOn (ROA p ~ 

BB&T has now receIved at least two draws amountmg to over $70,000 on the Letter of 

CredIt pursuant to the order of the ClfCUlt court (ROA P ~ 

Accordmg to the affidaVIt of Hook Pomt, It WIll be lfreparably harmed If the 

mjUnctIOn IS not Issued because (1) The Letter of CredIt IS secured by certam cash, real 

property, and other collateral, and If BB&T draws upon the Letter of CredIt, m excess of 

the approXImately $70,000 of mterest owed, the collateral referenced above wIll be taken 

by Flfst Rehance Bank, thereby effectively puttmg Hook Pomt, LLC out of busmess and 

bankruptmg the lImIted lIabIlIty company, (2) If Hook Pomt, LLC IS put out of busmess 

and/or bankrupted by a $1,500,000 draw on the Letter of CredIt, as stated heretofore, It 
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wIll cost Hook Pomt, LLC and Its members an eqUIty mvestment of approxImately 

$1,600,000, (3) payment of the Letter of CredIt WIll have a negatIve dommo effect on the 

guarantors, lIkely causmg other lenders to refuse to renew loans and lmes of credIt wIth 

the result that the underSIgned's other busmesses WIll be reqUIred to lay-off several 

employees and face other sIgmficant financIal dIfficultIes, and (4) If BB&T IS permItted 

to draw upon the Letter of CredIt, as It claIms It IS entItled to do, Hook Pomt, LLC WIll be 

financIally rumed, WIll not be able to contmue as a gomg concern, and wIll lIkely face 

bankruptcy Hook Pomt Supplemental Aff ~ 2 (ROA P ---.--J 

At the hearmg on Tuesday, January 4, 2011, Hook Pomt member Albert J 

Dooley, Jr ("Mr Dooley") testIfied that the Letter of CredIt was always mtended to be 

used as a last resort for mterest Tr pp 55-56, lme 3 (ROA p _, lmes ---.--J Mr Dooley 

testIfied that dunng negotIatIOns wIth BB&T, the letter of credIt was a substantIal Issue 

that was dIscussed at length Tr pp 53-55 (ROA p _, lInes ---.--J Hook Pomt was led to 

belIeve, and the commItment letter stated, that the Letter of CredIt was to be used only as 

a last resort for mterest Tr pp 54-55 (ROA p _, lmes ---.--J ThIS was a materIal fact 

that mduced Hook Pomt mto entermg the loan and obtammg the Letter of CredIt Compl 

~~ 33-36 (ROA p ---.--J It was not untIl 2010 that Hook Pomt became aware that BB&T 

mtended to draw on the Letter of CredIt for more than Just mterest Tr p 55, lInes 5-18 

(ROA p _, lmes---.--J 
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Standard of Review 

"The grant of an mJunctlOn IS withm the sound dIscretIOn of the tnal court and 

WIll not be reversed absent an abuse of that dIscretIOn" AJG Holdings LLC v Dunn, 382 

S C 43,49,674 S E 2d 505, 507 (Ct App 2009) (cItmg City ofColumbza v Plc-A-Fllck 

Vldeo Inc, 340 S C 278, 282, 531 S E 2d 518, 520-21 (2000), Peek v Spartanburg 

Reg'l Healthcare Sys, 367 S C 450, 454, 626 S E 2d 34, 36 (Ct App 2005)), holding 

modified by Poynter Invs Inc v Century Budders of Piedmont, Inc, 387 S C 583, 694 

S E 2d 15 (2010)) "An abuse of dIscretIOn occurs when the deCISIon of the tnal court IS 

unsupported by the eVIdence or controlled by an error of law" Id (quotmg Peek 367 

SCat 454, 626 S E 2d at 36, County of Richland v Simpkins 348 S C 664, 668, 560 

S E 2d 902, 904 (Ct App 2002)), holding modified by Poynter Invs Inc v Century 

BUllders of Piedmont Inc, 387 S C 583, 694 S E 2d 15 (2010)) When thIS standard IS 

applIed to the facts of thIS case, It IS clear that the tnal court dId not abuse ItS dIscretIOn m 

Issumg the prehmmary mJunctIon 
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ARGUMENT 

THE ORDER GRANTING HOOK POINT'S MOTION FOR A 
TEMPORARY INJUCTION SHOULD BE UPHELD BECAUSE 
THE CIRCUIT COURT DID NOT ABUSE ITS DISCRETION IN 
FINDING EVIDENCE THAT (1) HOOK POINT WOULD SUFFER 
IRREPARABLE HARM WITHOUT THE INJUNCTION, (2) 
HOOK POINT SHOWED A LIKELIHOOD OF SUCCESS ON THE 
MERITS OF ITS CLAIMS, AND (3) HOOK POINT DOES NOT 
HAVE AN ADEQUATE REMEDY AT LAW 

IntroductIOn 

InjunctIve relIef dealmg wIth a letter of credIt IS governed by S C Code Ann § 

36-5-1 09(b) (1976), whIch provIdes 

If an applIcant claIms that a reqUIred document IS forged or materIally 
fraudulent or that honor of the presentatIon would faCIlItate a materIal 
fraud by the benefiCIary on the Issuer or applIcant, a court of competent 
JUrISdIctIon may temporarIly or permanently enjom the Issuer from 
honOrIng a presentatIOn or grant SImIlar relIef agamst the Issuer or other 
persons only If the court finds that 

(1) the relIef IS not prohIbIted under the law applIcable to an accepted draft 
or deferred oblIgatIOn mcurred by the Issuer, 

(2) a benefiCiary, Issuer, or nommated person who may be adversely 
affected IS adequately protected agamst loss that It may suffer because the 
relIef IS granted, 

(3) all of the condItIons to entItle a person to the relIef under the law of 
thIS State have been met, and 

(4) on the baSIS of the mformatIOn submItted to the court, the applIcant IS 
more lIkely than not to succeed under ItS claIm of forgery or materIal fraud 
and the person demandmg honor does not qualIfy for protectIOn under 
subsectIOn (a)(1) 

S C Code Ann § 36-5-109(b) proVIdes that a court may Issue an mjUnctIOn when 

an applIcant makes a claIm of fraud and certam CrIterIa are met In thIS case, Hook Pomt 

has alleged fraud m both ItS complamt and ItS affidaVIts 
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Hook Pomt sought a prehmmary mjunctIon to prevent BB&T from drawmg on 

the Letter of CredIt, and from Fust Rehance paymg on the Letter of CredIt, m excess of 

the outstandmg mterest Mot Prehmmary InjunctIon (ROA p.--J On appeal, BB&T 

only challenges the CUCUIt court's rulmg on the thIrd element of S C Code Ann § 36-5-

1 09(b) ImtIal Br Appellant (ROA p .--J 

The thud element of 36-5-1 09(b) requues that all of the condItIons necessary for 

mjunctIve rehef have been met under state laws In South Carohna, an mjUnctIOn IS a 

remedy that IS Issued m the court's dIscretIOn to prevent ureparable harm to the plamtIff 

See Scratch Golf Co v Dunes W Resldentzal Golf PropertIes Inc, 361 S C 117, 121, 

603 S E 2d 905, 907 (2004) "To establIsh a cause of actIon for mjUnctIOn, the plamtIff 

must show '(1) It would suffer meparable harm If the mjUnctIOn IS not granted, (2) It wIll 

lIkely succeed on the ments of the lItIgatIOn, and (3) there IS an madequate remedy at 

law'" Peek, 367 SCat 454-55,626 S E 2d at 36 (quotmg Scratch Golf, 361 SCat 121, 

603 S E 2d at 908) 

Therefore, the sole Issue on appeal IS whether the CUCUIt court abused ItS 

dIscretIOn m grantmg Hook Pomt prellmmary mjunctIve rehef untIl the ments of ItS case 

could be heard In ItS appeal, BB&T has only challenged the CIrCUIt court's rulmg on the 

three South CarolIna common law elements reqUIred for mjunctIve relIef ImtIaI Br 

Appellant (ROA p.--J Appellant contends that Hook Pomt has not met the 

reqUIrements of these elements ImtIal Br Appellant (ROA p.--J However, Hook 

Pomt properly demonstrated all of these elements, and the CUCUIt court dId not abuse ItS 

dIscretIOn m findmg eVIdence of each of these elements 
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1 Hook Pomt Properly Demonstrated That It Would Suffer Irreparable 

Harm WIthout the Temporary InjunctIon 

Irreparable harm means that the mJunctIOn IS reasonably necessary to protect the 

nghts of the plamtlff pendmg the htlgatIOn Johnson v Phillips, 315 S C 407, 433 

S E 2d 895 (Ct App 1993) afJ'd m part rev'd m part sub nom Smith v Phillips, 318 

S C 453, 458 S E 2d 427 (1995) It does not mean that the mJury IS beyond the 

possIbIhty of compensatIOn m damages Flanagan, James F, South Carolma CiVil 

Procedure, 508 (2nd ed 1996) (cItmg Bethel M E Church v City of Greenville, 211 S C 

442, 45 S E 2d 841 (1947)) "Whether 'a wrong IS meparable, m the sense that eqmty 

may mtervene, and whether there IS an adequate remedy at law, are questIOns that are not 

decIded by narrow and artIfiCIal rules ,,, Peek, 367 SCat 455, 626 S E 2d at 36 (quotmg 

Klrkv Clark, 191 S C 205,211,4 S E 2d 13, 16 (1939)) 

In thIS case, the CIrcmt court correctly found that Hook Pomt would be 

sIgmficantly and meparably harmed If the mJunctIOn was not granted The Letter of 

CredIt WIth FIrst RelIance IS secured by certam cash and real property If the Letter of 

CredIt IS fully drawn upon, FIrst Rehance wIll foreclose on the propertIes secunng the 

Letter of CredIt Once the propertIes are foreclosed on and/or sold, those propertIes are 

lost to Hook Pomt AddItIOnally, Hook Pomt wIll lose any money or other depOSIts It has 

WIth FIrst Rehance 

The affidaVIt proVIded by Hook Pomt also proVIdes testlmony that the mdividual 

members of Hook Pomt wIll suffer Irreparable harm If the mJunctIOn IS not granted Hook 

Pomt Supplemental Aff ~ 2 (ROA P ~ The success of several other busmesses and 
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entItles are tIed to the Letter of CredIt and the vIabIlIty of Hook Pomt, and If the 

mjunctIon IS not granted they wIll also face Irreparable harm 

On the other hand, BB&T has faIled to show any harm from the grantmg of the 

mjUnctIOn As prevIOusly stated, Fust RelIance has extended the Letter of CredIt for one 

year (ROA p --.-J ThIS effectIvely removes all nsk to BB&T WIth the Letter of 

CredIt stIll m place, BB&T remams as secure as It was pnor to any mjunctIon In fact, 

BB&T IS now more secure then It was pnor to the Issuance of the mjunctIon as Hook 

Pomt has now posted an addItIonal $50,000 cash bond WIth the court (ROA p --.-J 

BB&T suffers no harm and can stIll collect on the $1,500,000 Letter of CredIt should It 

prevaIl on the merIts 

In ItS bnef, BB&T argues that the questIOn of Irreparable harm IS SImply a math 

problem ImtIal Br Appellant p 8 (ROA P --.-J BB&T argues that a debt due to FIrst 

Rehance IS the same as a debt due to BB&T ImtIal Br Appellant pp 8-9 (ROA p --.-J 

However, BB&T IS mlxmg apples and oranges BB&T faIls to recogmze that whIle 

Hook Pomt has sIgmficant defenses to the debt due to It, as well as sIgmficant lender 

habIhty claIms stated m Its complamt agamst BB&T, Hook Pomt probably has no 

defenses to the debt due to FIrst Rehance under the Letter of CredIt 

Hook Pomt ImtIated thIS actIOn agamst BB&T because It claImed there were 

sIgmficant fraud and other lender hablhty theOrIes related to the debt owed to BB&T and 

the handlmg of that debt ThIS actIOn presents several Issues of fact that must be 

determmed by a court On the other hand, If the Letter of CredIt IS fully drawn upon, 

Hook Pomt probably has no defenses and WIll be forced to pay the debt to FIrst RelIance 

causmg financIal rum and otherwIse to Hook Pomt, ItS members, and ItS related entItles 

10 



BB&T IS essentIally askmg the court to convert a dIsputed debt mto an undIsputed 

debt ThIS so called "math problem" IS sImply a tactIc to Clfcumvent the current htlgatlon 

and cause the exact Irreparable harm whIch the CirCUIt court sought to enjom The ClfCUIt 

court did not abuse ItS discretIOn m findmg eVidence that Hook Pomt would be 

meparably harmed If the mjUnctIOn was not granted, and thus the mjunctlon should be 

upheld 

2 Hook POlOt Has Demonstrated a Llkehhood of Success on the MerIts 

The second element reqUIred for an mjUnctIOn provides that a plamtIff must show 

a hkehhood of success on the ments Scratch Golf, 361 SCat 121, 603 S E 2d at 908 

"When seekmg a prehmmary mjUnctIOn, the plamtlff need not prove an absolute legal 

nght, the plamtlff need only present 'a falf questIOn to raise as to the eXistence of such a 

nght '" Peek, 367 SCat 456, 626 S E 2d at 37 (quotmg Wlllzams v Jones, 92 S C 342, 

347, 75 S E 705, 710 (1912)) "The determmatIOn of whether to grant an mjunctlon 

should not be based on the ments of the underlymg case except msofar as the ments may 

assist the tnal court m determmmg whether a pnma faCie showmg has been made" Id 

(cIting MarlSource L L C v M A Barley & Assocs , 356 S C 363, 368, 588 S E 2d 635, 

638 (Ct App 2003) holdmg modified by Poynter Invs Inc v Century BUllders of 

Piedmont Inc, 387 S C 583, 694 S E 2d 15 (2010) "Once a pnma faCie showmg has 

been made entltlmg the plamtlff to mjunctlve rehef, a temporary mjUnctIOn wIll be 

granted Without regard to the ultimate termmatIOn of the case on the ments " Id (quotmg 

Helsel v Cay of North Myrtle Beach, 307 S C 29, 32, 413 S E 2d 824, 826 (1992)) 

In thiS case, Hook Pomt has a document Signed by the bank which contams the 

express condltlon that the Plamtlff alleges fraudulently mduced them mto the transactlon 
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Compl Ex A (ROA P ~ ThIS IS not a mere allegatIOn, but IS In black and whIte, In a 

document drafted by the bank that was used to Induce the PlaIntIff Into the Loan 

Agreement The commItment letter expressly proVIded that "Letter of credIt to be used 

as last resort for Interest carry " 

AddItIOnally, Mr Dooley provIded testImony at the hearIng that thIS language 

was Included In the commItment letter specIfically as a last resort for Interest Tr pp 55-

56 lInes 3 (ROA p _, lInes ~ DUrIng theIr negotIatIOns, Hook POInt and BB&T 

talked at length about the Letter of CredIt and ItS use for Interest only Tr pp 53-55 

(ROA P _, lInes ~ As such, thIS was a materIal provIsIOn of the commItment letter 

that Induced Hook POInt Into enterIng the loan and havIng the Letter of CredIt Issued 

Compl ~~ 33-36 (ROA P ~ Indeed, courts have held that "fraud In the Inducement 

of the Issuance of a letter of credIt IS grounds for a court to grant InjunctIve relIef agaInst 

the payment of such letter of credIt to the benefiCIary who perpetrated such fraud" Mld­

Amenca Tire, Inc v PTZ Tradmg Ltd, 768 N E 2d 619, 628 (OhIO 2002) ThIS 

fraudulent Inducement IS dIrectly related to the entIre loan transactIOn, IncludIng any 

documents related to the Letter of CredIt AccordIngly, any documents presented to FIrst 

RelIance were taInted by fraud 

AddItIonally, there was fraud In the underlYIng transactIOn whIch would also 

warrant an InjUnctIOn agaInst a payment on the Letter of CredIt The Letter of CredIt 

proVIdes that BB&T must confirm that "[t]he amount of the draft does not exceed the 

amount due to the BenefiCIary under the oblIgatIOns" Compl Ex C (ROA P ~ 

BB&T prOVIded a fraudulent affidavIt that Incorrectly confirmed the amount of the draft 

dId not exceed the amount due under the oblIgatIOns, despIte the commItment letter 
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whIch specIfically provIdes that the Letter of CredIt wIll only be used as a last resort for 

Interest payments Thus, the presentatIon of the Letter of CredIt was fraudulent and Hook 

POInt IS lIkely to succeed on the merIts The CIrCUIt court dId not abuse ItS dIscretIOn In 

findIng that there was eVIdence that Hook POInt had a lIkelIhood of success on the merIts 

3 Hook Pomt Does Not Have an Adequate Remedy at Law 

As a thIrd element for an InJunctIOn, a plaIntIff must show that It does not have an 

adequate remedy at law Scratch Golf, 361 SCat 121, 603 S E 2d at 908 The purpose 

of an InjUnctIOn IS to preserve the status quo Peek, 367 SCat 457, 626 S E 2d at 37, 

MazlSource, 356 SCat 368, 588 S E 2d at 638 "A temporary InjUnctIOn IS used to 

preserve the subject of controversy In the condItIon whIch It IS at the tIme of the [0 ]rder 

untIl opportumty IS offered for full and delIberate InvestIgatIOn and to preserve the 

eXIstIng status dUrIng lItIgatIOn" MazlSource, 356 SCat 368, 588 S E 2d at 638 

As dIscussed above and supported by the affidaVIt of Hook POInt, Hook POInt, ItS 

members, and ItS related entItIes face finanCial ruIn, bankruptcy, and the InabIlIty to 

contmue as a gomg concern should BB&T be allowed to fully draw on the letter of credIt 

Hook POInt Supplemental Aff ,-r 2 (ROA P ~ BB&T contends that these are all 

monetary damages for whIch Hook POInt can be compensated ImtIal Br Appellant p 15 

(ROA p ~ However, It IS clear that the destructIon of an LLC, ItS members, and 

related entItles cannot be fully compensated for WIth money If Hook POInt can no longer 

operate as a gOIng concern, It has lost far more then SImply the money related to thIS 

actIon and these loans In fact, the CIrCUIt court correctly found that the InabIlIty to 

contInue bUSIness showed that there was no adequate remedy at law 
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The purpose of the mjUnctIOn was to prevent the damages that are hkely to occur 

If It was not Issued The mjunctIon preserved the status quo between the partIes and 

allowed them to proceed to a tnal court to determme the ments of theIr claIms The 

CIrCUlt court dId not abuse Its dIscretIOn m findmg that Hook Pomt dId not have an 

adequate remedy at law, and the mjunctIon should be affirmed 
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CONCLUSION 

The Order grantmg Hook Pomt's motIOn for temporary mJunctIOn should be 

affirmed The CIrcUIt court dId not abuse Its dIscretIOn m findmg eVIdence to support the 

elements of a prehmmary mJunctIOn Hook Pomt has properly demonstrated all of the 

reqUIred elements to support mJunctIve rehef (l) Hook Pomt wIll suffer Irreparable harm 

If the mJunctIOn IS dIssolved Hook Pomt probably has no defenses to the Letter of CredIt 

and the claIms by FIrst Rehance whIle It does have several defenses to the debt claImed 

by BB&T, (2) Hook Pomt has demonstrated a hkehhood of success on the merIts Hook 

Pomt has eVIdence m wrItmg and the TestImony of Albert Dooley whIch dIrectly 

supports ItS theory that the Letter of CredIt was to be used for mterest only, and (3) the 

mJury caused to Hook Pomt and ItS members goes beyond financIal compensatIOn, as 

eVIdenced by the affidavIt of Hook Pomt, and therefore Hook Pomt does not have an 

adequate remedy at law 
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I INTRODUCTION 

Appellant Branch Bankmg and Trust Company ("BB&T") has appealed from an 

order grantmg a temporary mjunctIon preventmg It from recovenng $1 5 mIllIon on a 

standby letter of credIt The mjunctIOn was obtamed by Respondent Hook Pomt, LLC 

("Hook Pomt") the entIty that borrowed $5 1 mllhon from BB&T secured m part by the 

letter of credIt In Its appellant's bnef BB&T argued that the mjUnctIOn should not have 

been Issued because Hook Pomt (1) faIled to show Irreparable mjury, (2) faIled to show 

a lIkelIhood of success on the ments, and (3) faIled to show that It dId not have an 

adequate remedy at law Hook Pomt has now filed Its respondent's bnef and BB&T files 

thIS reply to address arguments made by Hook Pomt regardmg Irreparable mjury and 

hkehhood of success on the ments 

In ItS bnef Hook Pomt falls to acknowledge or address the true SItuatIOn presented 

m thIs case 

• ThIS IS not a dIspute over $70,000 m mterest due on a loan as suggested by the 

Hook Pomt bnef at page 4 Hook Pomt IS m default and owes BB&T the amount 

of $5 1 milhon That amount has been due and payable smce BB&T made 

demand for It m December 2010 

• Hook Pomt has never contested the facts that ItS development has faIled and that It 

IS m default on ItS loan 
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• Hook Pomt's pnmary argument IS that the $1 5 mIlhon letter of credIt only covers 

mterest but It bases that argument wholly on one ambIguous sentence In a 

prehmmary commItment letter and never addresses the fact that the formal loan 

documents - mcludmg the letter of credIt Itself - contam no language that hmits 

the letter of credIt to the payment of mterest 
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II Argument 

Hook POlDt Cannot Show Irreparable Injury 

In Its bnef Hook Pomt offers three arguments to meet Its burden of showmg that It 

would suffer Irreparable mjury wIthout the mjunctIon None of the three meet the 

standard necessary to JustIfy the drastIc remedy of a temporary mjunctIon See Poynter 

Investments, Inc v Century BuIlders, 387 S C 583,694 S E 2d 15 (2010) 

The first argument that Hook Pomt advances IS that It WIll be put out of busmess 

If the letter of credIt IS enforced accordmg to ItS terms However, Hook Pomt never 

explams how It plans to stay m busmess gIven the fact that It IS m default on a $5 1 

mIllIon loan and hasn't sold a smgle lot or home m ItS development See Layden 

affidaVIt ~~ 4 and 6 Instead Hook Pomt argues that It would be put out of busmess 

WIthout explammg how It WIll deal WIth the default or what busmess It mtends to try to 

contmue ThIs argument fails as a matter of law to show Irreparable harm 

The second argument Hook Pomt makes IS that If BB&T IS allowed to enforce the 

letter of credIt accordmg to ItS terms then FIrst RelIance wIll proceed agamst collateral 

owned by other people, specIfically the prmcipais of Hook Pomt who mdividually 

guaranteed the FIrst RelIance letter of credIt See Hook Pomt bnefpp 9-10 In the first 

place those same mdividuais are guarantors of the $5 1 mIllIon debt to BB&T See 

Layden affidaVIt ~ 8 They eIther owe one bank or both More fundamentally, It IS Hook 

Pomt's burden to show Irreparable mjury to It, not to mdividuais who are not partIes to 

the lItIgatIOn Hook Pomt's second argument also falls as a matter oflaw 
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The thIrd argument advanced m the Hook Pomt bnef IS that BB&T faIled to show 

how It would be harmed by the grantmg of the temporary mJunctIOn See Hook Pomt 

bnef p lOIn makmg that argument Hook Pomt IS takmg the approach specIfically 

rejected by the Supreme Court m Poynter In that case the Court held that South CarolIna 

has not adopted the "balancmg of harms" test that mcludes consIderatIOn of harm to the 

non-movmg party m decIdmg whether to grant a temporary mJunctIon See Poynter v 

Century BuIlders, 387 SCat 587, 694 S E 2d at 17 There IS no balancmg of eqUitIes m 

South Carolma and Hook Pomt's argument IS mIsplaced and Irrelevant That argument 

also Ignores the fact that, m makmg the loan to Hook Pomt, BB&T bargamed for the 

secunty of a letter of credIt, whIch IS mtended to provIde SWIft, certam and secure 

recovery m the event of default See Arnwest Surety Insurance Company v RepublIc 

NatIOnal Bank, 977 F 2d 122 (4th Clf 1992) (applymg South CarolIna law) The 

temporary mJunctIon preventmg BB&T from exercIsmg ItS nghts under the letter of 

credIt robs BB&T of the benefit of ItS bargam and undercuts the value of letters of credIt 

generally 
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Hook Pomt Has Faded to Make a SuffiCIent Showmg of LIkelIhood of Success 

In Its bnef Hook Pomt's argument on the hkehhood of success Issue IS confined 

to ItS contentIOn that BB&T can only use the letter of credIt for mterest owed by Hook 

Pomt Hook Pomt cItes one case m ItS bnef to support ItS argument that an mjunctIon 

was appropnate to stop payment of the letter of credIt That case IS Mld-Amenca TIre, 

Inc v PTZ Tradmg Ltd, 768 N E 2d 619 (OhIO 2002) and It provIdes a helpful 

companson WIth the case before thIS Court The Mld-Amenca TIre opmIOn reVIews the 

cases m whIch vanous courts have Issued mjunctIons to prevent letters of credIt from 

bemg used to perpetuate fraud and notes that the fraud m such SItuatIOns has been 

egregIous "[t]hus we hold that the 'matenal fraud' under R C 1305 08(B) means fraud 

that has so vItIated the entIre transactIOn that the legItImate purposes of the mdependence 

of the Issuer's obhgatIOn can no longer be served" Mld-Amenca TIre Inc V PTZ 

Tradmg, 768 N E 2d at 640 In affirmmg the grant of an mjunctIon the Mld-Amenca 

declSlon found that the party seekmg payment under the letter of credIt had dehberately 

shIpped non-conformmg goods and sought payment for them from a letter of credIt, 

bnngmg that case dIrectly m hne WIth the small group of cases m whIch the fraud IS so 

outrageous that an mjunCtIon IS appropnate to prevent payment of a letter of credIt 

Under these facts, It can truly be Said that the LC m tills case was bemg 
used by PTZ as a vehIcle for fraud and that PTZ's actIOns effectIvely 
depnved appellants of any benefit m the underlymg arrangement In thIS 
sense, PTZ's conduct IS comparable to the shIpment of cow haIr m Sztein, 
177 MISC 719, 31 NY S 2d 631, the shIpment of old, npped, and 
mIldewed boxmg gloves m Cambndge Sportmg Goods, 41 N Y 2d 254, 
392 NY S 2d 265, 360 N E 2d 943, and the failure to dIsclose 
nonconformmg performance specIficatIOns for the stereo receIvers m 
NMC Ent, Inc 14 U C C Rep Serv 1427 
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Mid-Amenca TIre Inc v PTZ Tradmg, Ltd , 768 N E 2d at 642 1 

The case before thIS Court clearly falls to approach the type of fraud that wIll 

support an mjUllctIon FIrst, and most Importantly, the letter of credIt that Hook Pomt 

obtamed from FIrst Rehance makes no mentIOn of bemg hmited to mterest By ItS 

express terms It only reqUired a showmg that Hook Pomt was m default on the loan 

agreement dated November 17, 2007 As dIscussed above, Hook Pomt IS clearly m 

default and owes BB&T far more than the $1 5 mllhon represented by the letter of credIt 

Hook Pomt faces another msurmountable obstacle to showmg that It should be 

able to enjom payment of the letter of credIt Its argument IS that the letter of credIt was 

mconsistent wIth a prehmmary commItment letter from BB&T and therefore wordmg of 

the letter of credIt represents fraud by BB&T The problem IS that Hook Pomt Itself 

obtamed the letter of credIt from FIrst Rehance pursuant to a complex loan transactIOn by 

WhICh the pnncipais of Hook Pomt put up sufficIent collateral to persuade FIrst Rehance 

to Issue the letter of credIt See Hook Pomt Supplemental AffidavIt, ~ 2(a) Hook Pomt 

has no basIS for a claIm agamst BB&T for fraud m the Issuance of the letter of credIt and 

It certamly has not made the showmg of hkehhood of success necessary to JustIfy an 

mjunctIon preventmg payment accordmg to the plam terms of the letter 

1 Like the Mid-AmerIca TIre, case the cases cited by It all recognize that the "materIal fraud" provIsion for 
stoppmg payment of a letter of credit should be rarely used ThiS Issue was discussed at some length m 
BB&T s appellants brIef 
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III CONCLUSION 

The temporary mJunctIon that was Issued m thIS case should not have been Issued 

BB&T lent Hook Pomt $5 1 mIlhon so that Hook Pomt could engage m a speculatIve real 

estate development In order to mduce BB&T to make the loan Hook Pomt provIded 

certam collateral mcludmg obtalmng an Irrevocable, standby letter of credIt m the amount 

of $1 5 mIlhon The development has faIled Hook Pomt owes BB&T $5 1 mIlhon 

BB&T has every nght to collect on the letter of credIt accordmg to ItS terms and the order 

grantmg the mJunctIon should be reversed 

Dated tills ~th day of June, 2011 

Frank R Ellerbe, III 
WIlson W McDonald 
ROBINSON, McFADDEN & MOORE, P C 
Post Office Box 944 
Columbia, SC 29202 
(803) 779-8900 
Attorneys for Appellant 

7 



Hook Pomt, LLC 

v 

THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

APPEAL FROM LEXINGTON COUNTY 
Court of Common Pleas 

WIlham P Keesley, CIrCUIt Court Judge 

Case No 2010-CP-32-05481 

Branch Bankmg and Trust Company, FIrst RelIance Bank, 
and Allan RIsmger, Defendants, 
of whom Branch BankIng and Trust Company IS 

CERTIFICATE OF SERVICE 

Respondent, 

Appellant 

RECRIVED 
JUN 1 6 2011 

SC COUrt of Al)ueaJS 

ThIS IS to certIfy that I, Leshe L Allen, legal assIstant WIth the law firm of 
Robmson, McFadden & Moore, PC, have thIS day caused to be served upon the 
person(s) named below the Appellant's Reply Brief m the foregomg matter by placmg a 
copy of same m the Umted States Mail, postage prepaId, m an envelope addressed as 

Thomwell F Sowell, EsqUIre 
DavId C DICk, EsqUIre 

Sowell Gray Stepp & Laffitte, LLC 
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Post Office Box 11449 
Columbia, SC 29211 

Fredenck A Gertz, EsqUIre 
Gertz & Moore 

1416 Laurel Street 
POBox 456 

Columbia, SC 29202 



S Jahue Moore, EsqUire 
Moore, Taylor & Thomas, P A 

1700 Sunset Boulevard 
Post Office Box 5709 

West Columbia, SC 29171 

Dated at Columbia, South Carolma, thIS 16th day of June, 2011 

Leshe L Allen 
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