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.STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) NINTH JUDICIAL CIRCUIT

- COUNTY OF CHARLESTON ) CASE NO.: 2012-CP-10-1332
) .

Betty Fisher, et al., )
) ORDER AFFIRMING PRIOR ORDER

Plaintiffs, ) GRANTING SUMMARY JUDGMENT

) IN FAVOR OF DEFENDANTS

versus )
)

Bessie Huckabeg, et al., ) - =

Defend ) oY z % {“
. Defendants. X -t
) s ?(,/ «(‘\’ {, :
) \ o _
N (T‘\ o
Plaintiff's Motion to Reconsider filed on May 28, 2013, came beforé\-tho(;ﬁurt@ G
: _ . : o =
October 8, 2013. Plaintiff was represented by Lisa Fisher and John Hughes Coopér. D%dant{_
N\ BT

was represented by Peter A. Kouten. Plaintiff asked the Court to reconsider its orden of May 8,

© 2013, in which it granted summary judgment in faybr of Defendants. Upon further review of the

matter, Plaintiff's Moﬁon to Reconsider is DENIED and the Court's order of May 8, 2013, is
REINSTATED and Defendant's motion for summary judgment is GRANTED in favor of the
Defendants.
FINDINGS OF FACT
1. Alice Shaw- Baker ("decedent") died on February 25, 2013.
2. An estate was Aopened in the Charleston County Probate Court within thirty day§ of
her daté of death. \
3. Plaintiffs delivered the Last Will and Testament to the Charleston County Probate
Court and the personal rqpresentative was nominated pursuant to the Last Will and
Testament and appointed.

4. Plaintiffs filed a will contest of the Last Will and Testament and sought removal of

the Personal Representative in a complaint filed on Aprij 27, 2009.
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5. Plaintiff filed the currént action on February 24, 2012, under the Charleston Couﬁty
Circuit Court file number 2012-CP-10-1332.
CONCLUSIONS OF LAW

"Summary judgment is bnly appropriate when there is no genuine issue of material facf,
and the moving party is entitled to judgment as a matter of law. The evidence and inferences -
drawn therefrom should be viewed in the light most favorable to the nonmoving pariy." Southern
Contracting, Inc. v. H.C. B(own Construction Co., Inc., 317 S.C. 95, 450 S.E.2d 602 (Ct. App.
1994).

The Court's prior order granted summary judgment on the basis that Plaintiff lacked
standing to sue on behalf of the decedent in the current action. Plaintiff argues that as a
beneficiary of the decedent's estate, she is a "real representative" pursuant to South Carolina

Code Annotated Section 15-5-90, which states:

- Causes of action for an in respect to any and all injuries and trespasses to and upon real
estate and any and all injuries to the person or to personal property shall survive both to
and against the personal or real representative, as the case may be, of a deceased person
and the legal representative of an insolvent person or a defunct or insolvent corporation,
any law or rule to the contrary notwithstanding.

Furthermore,’ the Plaintiff argues that she is deemed a "real representative" based on her
interpretation of a 1905 South Carolina Supreme Court case which states "causes of action for
and in respect to any and all injuries and trespasses, to and upon real estate, shall survive both'to
and against the personal or real representative (as the case may be) of deceased persons,' etc. The
heirs at law are the real representatives." Duke, et al. v. Postal Telegraph Cable Co., 71 S.C. 95,
50 S.E. 675, 676 (1905). Plaintiff argues that she is able to bring an action under Section 15-5-90

against the Defendants because she is a real representative of the decedent's estate, rather than a

personal representative, because she is a beneficiary of the decedent's estate. The Court disagrees




with Plaintiff's interpretation of a real representative. Historically, a real representative was able
to bring actions "in respect to injuries and tr;aspasses to and upon real estate." Duke, 50 S.E. at
676 (emphasis added). The Court finds that a real representative is unable to bring an action on
behalf of the decedent for injuries to the person or to personal property; rather, such action must
be taken through the personal representative of the estate. Though the Court is sympathetic to ‘
Plaintiff because it understands that a personal fepresentative will not sue itself, thé Plaintiff's
proper ‘remedy is through the probate court and through the removal of the personal
representative. Therefore, the Court reaffirms its prior decision and finds that Plaintiff lacks -
standing to bring the asserted causes of action.

Therefore, the Court's prder of May. 8, 2013, is in REINSTATED and Defendant's

motion for summary judgment is GRANTED.

IT IS SO ORDERED.

Date: __12/12/2013 )Vé? A ﬂé‘/

J. C. Nicjlolson, Jr.
CIRCUIT COURT JUDGE



