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Appeal from Sumter County s,

William Jeffrey Young, Circuit Court Judge

Appellate Case No. 2011-199366

THE STATE,
Respondent,

DANIEL D’ANGELO JACKSON,

Appellant

MOTION TO ALLOW FILING OF INITIAL BRIEF OF RESPONDENT
AND DESIGNATION OF MATTER AS IS

The Respondent, above-named, hereby makes a motion to allow the filing of the Initial
Brief of Respondent as is. The Initial Brief of Respondent was due to be filed in January 29,
2014. However, due to the closure of state offices on January 28 and 29 and below-signed
counsel inability to travel due the weather alerts, snow and an injury, the brief was not
completed until January 31, 2014. Respondent requests leave of the Court to allow this filing.

A.

The Respondent further requests this Court to allow the filing of the Initial Brief of

Respondent in excess of 50 pages. The Initial Brief of Respondent was completed after two

recent and significant decisions on relevant issues in State v. Henson (Davontey), Op. No.

27354, S.C. , S.E.2d , 2014 Westlaw 229891 (January 22, 2014) concerning Bruton and

redaction issues and State v. Giles, S.C. , S.E.2d , 2014 WL 130525 (January 15, 2014)



g
el

concerning the standard of review in Batson issues. The brief, including the statement of issues

is 58 pages. Respondent’s counsel was unable to reduce the size after attempting to do so from

an original draft that was over 70 pages. Respondent submits the following revealing the breadth

of the issues addressed.

APPELLANT’S STATEMENT OF ISSUE ON APPEAL .....c.coovviieeieeeeeeeeeeeeen 1
RESPONDENT’S STATEMENT OF THE CASE ......oooviiiiiieeteeeeeeeecee et 2
RESPONDENT’S STATEMENT OF THE FACTS ......cooooiiititeieeeeeeeeee e 2
ARGUMENT

L The trial judge did not err in admitting, in the joint trial, the statements of co-

defendant Reginald Canty, which were properly redacted as to Appellant Jackson’s

name and did not facially incriminate JacksSon. .........ccoeuevvevicieiiciereicececeee e, 8

HOW THIS ISSUE WAS RAISED AT TRIAL ..oooioieieiieeiceceeeeeeee e 10

WHAT THE JURY HEARD .....ccooiiiiiee, et 11
MOTIONS oottt 15
STANDARD OF REVIEW L...c.ociiiiiiiiiniiiinieeen ettt ere st 16
The Confrontation Clause and the Admission of a Statement made by a Non-
Testifying Co-Defendant in a Joint Trial. ........cccooeeiiiviiiiiiieciece et 16
Appellant’s Confrontation Rights were not violated since the method used to redact
Canty’s various and inconsistent statements did not leave the jury to speculate or fill in
any obvious blanks and Canty’s statements do not “facially incriminate” Appellant _
JACKSOML. ..ttt s 23
HARMLESS ERROR ..ottt sn st ea s 30
II. The trial court did not violate the Appellant's Sixth and Fourteenth Amendment rights
to confront and cross-examine witnesses pursuant to Crawford v. Washington, 541
U.S. 36 (2004), by allowing five statements by Appellant's non-testifying
-co-defendant into evidence, which did not directly implicate Appellant in the murder
and armed robbery due to the redaction of Appellant’s name with neutral pronouns
and it use only against CaNtY. ........cccoeerieriieiicrieenieiiienie it e eba e 32
III.  The trial court did not abuse its discretion in denying Appellant's motion for
34

SCVETATICE. .iitiiiiiiiiiiiiiiiiiiiiiiiieiattteierteiatataisttsseserstonesnsantansortsetostonsiossetesssstssacsarenesssssasasons



IV.  The trial court did not abuse its discretion in denying motions for mistrial based

upon the redactions of Canty’s statements and the admission of evidence. ................ 39
a. Reference to Jackson as a Suspect — Evidence Struck and Curative Instruction
GIVENL 1ttt sttt et san et et r s seran 39
b. Mistrials Motion Related to Inadequate Redaction. ............ccc.cccoeevveveeeevvveirenrerennn.. 41
c. Little Debbie Purchase and Wrapper. ..........c.ccoeeuiiimccocceeceeeeeeeeeeeeeeeee 41
V. The trial judge did not err in finding the prosecution did not violate the mandates of

Batson v. Kentucky in its strikes of two African American jurors (#157, #32) for the
reason that they had indicated that they did not want to serve on the jury based upon
their responses. Further, any error in the failure to indicate that basis for not stating
the basis for striking juror #140, a potential second alternate, was not reversible error
where the juror would not have been seated and the Appellant failed to assert this
ground before the trial judge. (Initial Brief of Appellant, Argument V, pp. 3-4, pp.

22-26). e et et h e etk h et et e e b b e bt e e eneene s 43
The Alternate Issue Is Not Preserved For Appeal. .....ccococevevivieeininecieeereereerenens 44
STANDARD OF REVIEW ..ottt 44
HOW THE ISSUE WAS RAISED BELOW ......ccooiiiiiiiiiininiceececeeceee e 49
The State’s Response-to the Batson INQUITy .........ccccccovviiiieiciieiceeieeeeeee e, 52
The Trial Court’s REJECHON. ...co.eiviiiieiieiirieiieie sttt 54
ANALYSIS oo e 54
The Argument is Not Preserved and Conclusory. .......cocoeeveiniinniincineeeneeee 54
The Solicitor’s Reasons for Striking Each Juror Were Race-Neutral........................ 55
CONCLUSION ..ottt errertesterrroeeaenteereeaeenterasnensens 58
IL.

Respondent therefore makes this request to allow the Initial Brief of Respondent to be

filed as is.

Respectfully submitted,



January 31, 2014.

ALAN WILSON

Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General
DONALD J. ZELENKA

Assistant Deputy Attorney General

o LA G——

Donald J. Zelenk

Office of the Atto General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-6305



CERTIFICATE OF SERVICE
[, Donald J. Zelenka, hereby certify that I have served the MOTION TO ALLOW
FILING OF THE INITIAL BRIEF OF RESPONDENT AS IS in the foregoing action by

depositing one (1) copy in the U.S.Mail, postage prepaid to:

Appellate Defender Carmen Ganjahsani
South Carolina Office of Indigent Defense
P.O.Box 11589

Columbia, S.C. 29211-1589

This 31st day of January, 2014.

Columbia, South Carolina 29211
(803) 734-6305
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