EXHIBIT A

11




STATE OF SOUTH CAROLINA

Wn WAY -4 AW 922
COUNTY OF GREENVILLE FOR THE THIRTEENT
£1LE0-CLERK OF COURT
LB, WILKENSIMER

Andrew P. (Andy) Ballard,
Plaintiff,

VS.

Tim Roberson, Rick Thoennes, Rick

Thoennes I11, and Warpath Development,

Inc.,

Defendants.

‘ alleging breach of contract, breach of contract accompanied by a fraud

This case was tried on March 15, 16, and 17, 2010. This suit in

IN THE COURT OF COMMON PLEAS

H JUDICIAL CIRCUIT

SAEENVILLE CO. SC qge Number: 2008-CP-23-5739

ORDER

volves a corporation, the

defendant Warpath Development, Inc. (“Warpath”). The plaintiff Andrew P. Ballard (“Ballard™)

is a minority shareholder in Warpath; the individual defendants are the

Ballard’s amended complaint alleges breach and aﬁticipatory breach of

controlling shareholders.

a Stock Purchase

Agreement, breach of the covenant of good faith and fair dealing, breach of Warpath’s Articles

of Incorporation, breaches of the individual defendants’ fiduciary duties, and oppression of the

minority shareholder by the defendants. The defendants brought coun

misrepresentation, and violation of S.C. Code § 35-1-501 in connectio

securities.

erclaims against Ballard
ulent act, fraud, negligent

n with the sale of

The case was tried to a jury. As set out below, after the presentation of the plaintiff’s

case and the cross examination of the defendants’ first witness, the defendant Tim Roberson

(“Roberson”), the defendants dismissed their counterclaims with prejudice. The Court then
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dismissed the jury, the trial was completed, and the Court took the plaintiff’s equitable claims

under advisement.

FINDINGS OF FACT
1. Ballard is the organizer of the corporate defendant, Warpath.
2. Ballard worked several years to obtain a lease from Duke Power for property on

Lake Keowee owned by Duke Energy Carolinas, LLC (“Duke™) in Pickens County in order to

develop a marina and associated facilities. In this connection, Ballard worked with Pickens

County to approve his proposal for developing a marina on the propert
" 3. 'On January 3, 2007, Duke signed a lease with Warpath

property to Warpath for use as a public park and/or public recreational

y.
(the “Lease”), leasing the

area as shown on a

Conceptual Plan attached to the Lease, which provided for a marina on the property.

4. After Warpath entered into the Lease with Duke, Ballard and the individual

defendants entered into discussions concerning potential participation
5. The plaintiff and all the defendants are parties to a Stoc

dated May 29, 2007 (the “Agreement”).

n Warpath.

k Purchase Agreement

6. The Articles of Incorporation of defendant Warpath, dated September 8, 2004,

authorize the issuance of 100,000 shares. Those articles have never been amended.

7. At the time the Agreement was entered into, Warpath had issuéd 40,000 sha}res,

and Ballard owned all the_shares.

8. Under the Agreement, the individual defendants receiv

ed 80,000 shares of

Warpath. They received 20,000 shares from Ballard, and they were issued an additional 60,000

shares from the corporation itself.

9. In paragraph 1, the Agreement provides that the indivic

ual defendants “will pay

to Ballard upon closing the sum of $1,000,000 in exchange for 20,000 shares of Ballard’s 40,000
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shares.” Ballard received the $1,000,000 personally; the corporation received no payment in

connection with the closing. Roberson provided the $1,000,000. |

10.  The Agreement further provides in paragraph 1 that the
“will receive from the corporation additional shares so that Ballard will
and the other 80% will be held” by the individual defendants “when all

1. The Agreement contains commitments by the individua

ndividual defendants
hold 20% of the stock
shares are finally issued.”

defendants to provide

funding and services to the corporation. In paragraph 6, “Roberson agrees to provide the

necessary capital to obtain long term financing on the project.” In paragraph 5, the defendant

Rick Thoennes (“Thoennes™) and Rick Thoeonnes III (“Thoennes II1’) agree to provide

“development work, execution of loan documents, assistance with proformas, assistance with

obtaining permanent financing and other such service as may be appropriate.”

12. Inparagraph 1, the Agreement also sets out the “final ho

1dings” of the individual

shareholders. Ballard’s “final holding” is 20%. The Agreement further provides in paragraph 7

that Ballard will not be required to sign any personal guarantees. The Agreement provides for no

obligation for Ballard to provide any additional contribution of capital|or any additional funds to |

Warpath.

13. The corporation issued 60,000 additional shares to the individual defendants.

14.  The individual defendants argue that they paid $1,000,000 for the entire 80,000

shares. However, the Agreement and the method of payment make clear that the individual

defendants paid Ballard $1,000,000 for 20,000 of his shares. In addition, they committed to

provide funding and services to the corporation and received 60,000 shares from the corporation.
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15.  Consistent with the plain language of the Agreement, Thoennes testified that the

individual defendants earned their shares by performing their obligations to the corporation set

out in the Agreement.
16. The individual defendants received 60,000 shares from
exchange for their promises to provide the funding and services to the

the Agreement.

the corporation in

corporation as set out in

17. Upon the closing, the individual defendants controlled Warpath and owned 80%

of its stock.

18.  The individual defendants’ attorney drafted the Agreement and handled the

closing.
19. Warpath did not place in escrow the 60,000 shares rece
defendants from the corporation.

20. Those 60,000 shares have never been placed in escrow.

ived by the individual

21. After the individual defendants acquired their shares, they became unhappy about

the development of Warpath, because Duke would approve a plan for the marina that would

accommodate 102 wet boat slips, whereas the individual defendants had planned for up to 200

wet boat slips and had made financial projections based on 200 wet slips. Further; it took longer

to obtain approval for permits from the South Carolina Department of
Control (“SC DHEC?”) than the individual defendants had hoped for.

22. The individual defendants decided that they wanted Ba

Health and Environmental

lard out of the

corporation. The individual defendants admitted at trial that at one point they wanted Ballard out

of the corporation. In an email dated October 28, 2007, Thoennes 111
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Roberson: “Don’t we want to get [Ballard] out of the deal?” Roberson

take his IM and run . . . after a little threatening, posturing and whining.

23.  The individual defendants came up with a plan to issue &

Roberson wrote Thoennes on December 28, 2007:

replied: “I think he will

23

dditional stock.

stment] is not

“When an investor realizes that an expected ROI [return on inve
forthcoming, his only viable option is acquire more equity at a f

educed rate. In

order to properly refinance the project, I would suggest that we increase the

number of outstanding shares to 500,000 with a mixture of both
common stock. As long as the outstanding shares remain in the

preferred and
treasury, there is

no dilution of current shareholders. However, those outstanding shares could be
used as tender (same as cash) to accomplish the needs of the corporation.”

24, At the time this message was written, Roberson was the

only in_vestdr who had

-made a cash investment, by providing the $1,000,000 for the purchase of Ballard’s 20,000

shares.

25.  Under the Agreement, Roberson personally has the obligation to “provide the

necessary capital to obtain long term financing for the project.”

26.  The individual defendants approached Ballard to ask him to take action to reduce

his percentage ownership in Warpath or to repay funds he had received

for his 20,000 shares, in

order to improve the relative financial and/or ownership positions of the individual defendants.

Ballard refused to agree to a change in the ownership of the corporation or the terms of the

arrangement as set out in the Agreement.

27. On May 1, 2008, a meeting was held of the shareholders of Warpath. At the

meeting, the individual defendants elected themselves directors and did not elect Ballard a

director. Prior to this meeting, Ballard had been a director and officer|of Warpath. Ballard asked

to be elected a director, but none of the defendants seconded his nomination, and his nomination

failed for lack of a second.
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. 28. After they elected themselves directors, the individual defendants passed a Board

resolution proposing that Warpath issue an additional 900,000 shares beyond the 100,000 shares

outstanding and authorized by the Articles of Incorporation, “in order to raise capital, pay

expenses and offer employee incentives.” The Board then presented a resolution to the

shareholders authorizing the issuance of the 900,000 shares “for the purpose of raising additional

capital, paying expenses and offering employee incentives.” That resolution was passed by the

votes of the individual defendants, with Ballard dissenting.

29.  The minutes of the shareholder meeting contain no authorization for amendment

of the Articles of Incorporation.

30. At the meeting, Roberson was elected President of Warpath, Thoennes III was

elected Vice President, and Thoennes was elected Secretary-Treasurer

offices today.

They remain in those

31.  After this meeting, Ballard was excluded from the management and planning for

Warpath and was not kept informed concerning any plans for financing the development of the

project.

32. After this meeting, on July 30, 2008, Ballard filed suit seeking an injunction

against the issuance of stock beyond the 100,000 shares already issued.

In response, the

defendants filed an answer and counterclaims, accusing Ballard of breach of contract and breach

of contract with a fraudulent act and alleging promissory estoppel, based on Ballard’s allegedly

purposeful false statements regarding»approvals from Duke and Pickens County.

33. During discovery, Roberson testified that he planned tc

employ the husband of his

niece, his niece, two of his sisters, and a friend at the marina once it was operating.
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34, After discovery, on August 25, 2009, Ballard amended his complaint to add

claims of breach of fiduciary duty and oppression of the minority shareholder, among other

things.

35. Thereafter, on August 27, 2009, after Ballard amended his complaint and while

the litigation was pending, the defendants issued a notice of shareholder meeting where they

proposed to elect a slate of directors that would include Ballard as a director.

36. On September 29, 2009, the shareholder meeting was held, and Ballard was

elected one of four directors at the motion of the individual defendants|

defendants.

as were the individual

37. Subsequent to that election, there has been no meeting of the board of directors of

Warpath. The individual defendants have not shared with Ballard any plans or proposals for the

financing of the Warpath development, and Ballard has not received updates on the status of the

development or the finances or financial plans of Warpath. The election of Ballard as a director

was a litigation tactic and did not provide him any meaningful role in the governance of

Warpath.

38. In response to the amended complaint, the defendants fil

ed counterclaims that

accused Ballard of breach of contract, breach of contract accompanied by a fraudulent act, fraud,

securities. The defendants alleged that Ballard made intentionally false

the marina in connection with the sale of the Warpath stock.

‘negligent misrepresentation, and violation of S.C. Code § 35-1-501 in connection with the sale of

representations regarding

39. At trial, after the cross examination of Roberson by Ballard’s counsel, it became _

clear that the evidence did not support the defendants’ counterclaims and that, in particular, there

was no evidence that Ballard had defrauded the defendants.

~
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O 40.. At trial, after the cross examinati.qn of Roberson by Bal ard’s counsel, the
defendants dismissed their counterclaims with prejudice.
41.  After dismissal of the counterclaims with prejudice, the|Court dismissed

the jury, heard the remaining evidence, and took Ballard’s equitable claims under
advisement.
42.  Prior to trial, the Court had entered an order enjoining the defendants from
issuing any additional stock until the entry of final judgment in this case.

CONCLUSIONS OF LAW

1. S.C. Code § 33-6-210 (e) (emphasis added) provides thczxt “[e]xcept as otherwise
provided in subsection (f) [not relevant herel, the corporation must place in escrow shares issued
for a contract for future services or benefits or for a prorﬁissory note.” |

O o 2.’ By its plain language, this statute is mandatory and requires the corporation to
place in escrow shares issued for a contract for future services or benefits.

3. In connection with the Agreement, the individual defendants obtained 80,000

shares of Warpath. The individual defendants were issued 60,000 shares by Warpath. Ballard
owned 40,000 shares, and the individual defendants bought 20,000 of his shares. ‘Ballard
personally received $1 million from the individual defendants for his 20,000 sharés. The
Agreement provides that Ballard received “$1,000,000 for 20,000 shares of Ballard’s 40,000
shares” and that the defendants “will receive from the corporation édd tional shares.” The
corporation received no payment from the defendants for the additional 60,000 shares.

4, Instead, in the Agreement, the individual defendants agreed to perform services

for, provide capital to, and arrange for long term financing for the corporation. The $1 million
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was paid to Ballard persbnally. The remaining 60,000 shares obtained
issued by the corporation, which received none of the $1 millioﬁ.

5.
benefits, as set ouf in S8.C. Code § 33-6-210 (e). Under’the plain langu
must be placed in escrow.

6. ‘In his amended complaint, Ballard did not state a claim

by the defendants were

These 60,000 shares were issued for a contract or contracts for future services or

age of the statute, they

under S.C. Code § 33-6-

210 (e). However, at trial, both parties argued this issue extensively and the Court received post-

trial briefing on the issue. At trial, Ballard moved to amend his amend

claim. The Court grénts this motion. See SCRCP 15 (a) & (b).

7.
were issued to the individual defendants by Warpath.

8. Ballard’s Twelfth Cause of Action seeks relief under S.
310. Under those statutes, a Court may “provid[ej for the purchase at
any shareholder, either by the corporation or by other shareholders” an
prohibit[] any act of the corporation or of shareholders, directors, [or]
that “the directors or those in control of the corporation have acted, are
manner that is illegal, fraudulent, oppressive, or unfairly prejudicial ei

to any shareholder.” S.C. Code §§ 33-14-300 (2)(ii) and 310 (d)(3) ar

9. Under Kiriakides v. Atlas Food Systems & Services, In

The defendants are ordered to place in escrow the 60,00

ed complaint to add this

0 Warpath shares that

C. Code §§ 33-14-300 and
their fair value of shares of
d may “direct[] or
officers” upon a finding

> acting, or will actin a

her to the corpofation or
d (d)(4).

c., 343 S.C. 587, 603-06,

541 S.E.2d 257, 266-68 (2001), the Court must evaluate whether the conduct and actions of the

defendants toward Ballard are “oppressive” or “unfairly prejudicial™; t

the “reasonable expectations” of the minority shareholder.

he Court does not evaluate




O

‘whether a buyout or other relief is appropriate. Kiriakides, 343 S.C. at

:,,qmr.,
P

10.  The Court examines and weighs the “totality of the circumstances” in determining

606, 541 S.E.2d at 268.

11.  Inthis case, the totality of circumstances demonstrates that the individual

defendants acted oppressively towards Ballard as the minority sharehol
that was unfairly prejudicial to him.
12. The evidence demonstrates that:
(a) After obtaining control of the corporation, the in

determined they wanted Ballard out of the corporation;

der and acted in a way

dividual defendants

(b) The individual defendants decided to have the corporation issue additional

stock to increase their return on investment;

(c) The individual defendants removed Ballard as a
elect him as one of four directors at the first stockholders meeting after
the corporation, even though Ballard was the founder and organizer of
four shareholders;

(d) Even though Roberson had the contractual oblig
necessary capital for the corporation to,obtain long term financing, the
passed a corporate resolution to issue additional stock to raise capital,

(e) Upon the issuance of the additional 900,000 sha
Warpath would have been reduced to 2%, a tenth of hi‘s “final holdings
Purchase Agreement;

® After Ballard was no longer a director, he was e

7

management of Warpath and was not provided information concerning

director by refusing to
they obtained control of

the company and one of

ation to provide the

individual defendants

res, Ballard’s ownership in

” as provided in the Stock

xcluded from the

' the status of any efforts

to finance the development or any periodic updates on the status of the development;
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(2) While the litigation was pending and after Ballar

alleging violations of fiduciary duty and corporate oppression, the indiv

shareholder meeting and elected Ballard a director. Thereafter, they ne

d filed additional claims
tdual defeﬁdants called a

ver held a meeting of the

board of directors and did not provide Ballard with substantive information regarding the

finances, financial plans, and development plans for the marina. The el

ection of Ballard was a

litigation tactic and did not provide Ballard any meaningful role in the governance of Warpath;

(h) Roberson, who is the President of Warpath, testi

fied that he plans to

employ his niece’s husband, his niece, his two sisters, and a friend at Warpath. Ballard is not an

employee of Warpath, and there was no testimony of any plans to make

corporate resolution passed by the individual defendants also allows fo

offer “employee incentives.” Thus, Roberson intends to have Warpath

family and a personal friend, and the corporate resolution passed by the

his family and friend may receive stock in the company. Ballard will n
the company and will not receive stock as an employee incentive, since
Warpath and there are no plans for him to be an employee of Warpath;

(1) The Articles of Incorporation of Warpath provid
100,000 shares of stock; they have never been amended; and the stockk
never authorized an amendment of the Articles of Incorporation increa:
authorized shares beyond 100,000. Thus, the resolution adopted by the
the issuance of 900,000 additional shares is contrary to the Articles of

and any issuance of stock by Warpath beyond the 100,000 shares alrea

violation of the Articles of Incorporation;

9y 11

> him an employee. The

r stock to be issued to
employ members of his

> defendants provides that
ot receive a salary from

he is not an employee of

e for the issuance of
10lders of Warpath have
sing the amount of

> shareholders authorizing
Incorporation of Warpath,

dy issued would be in




)] The defendants filed and pursued counterclaims

against Ballard making

serious allegations against him of intentional false statements in connection with the sale of

securities. At trial, there was no evidence to support these claims of fraud, and the evidence

presented at trial did not support the counterclaims asserted by the defe

ndants. After Roberson’s

cross examination, it was apparent that there was no basis for the counterclaims. Roberson’s

testimony included admissions that Ballard had told the defendants exa

ctly what Duke had told

them regarding wet slips, that Ballard was not responsible for the peri.od of time taken by SC

DHEC to issue permits, and that the defendants knew that the issuance
uncertain. Thus, the individual defendants, who are officers, directors,

of Warpath, made baseless counterclaims against Ballard, the minority

of the permits was
and majority shareholders

shareholder.

13. The defendants have argued that Ballard has peremptory rights to purchase stock

when stock is issued pursuant to the resolution adopted by the individu

al defendants. However,

that argument disregards the provisions of the Agreement. The Agreement provides that

Roberson has the obligation to provide the necessary capital to obtain 1

specifically provides that Ballard will not even be required to sign any

ong term financing and

personal guarantees. The

Agreement likewise provides that Ballard’s “final holding” will be 20% of the company. The

authorization to issue stock to raise capital was thus contrary to the terms of the Agreement,

which places that obligation on Roberson, and Ballard specifically has

no obligation under the

Agreement to provide additional capital to the corporation in order to maintain his final holding

0f 20%.

14. Therefore, the Court finds the defendants acted in a manner that is illegal,

oppressive, and unfairly prejudicial to Ballard, within the meaning of S.C. Code § 33-14-300

(2)(1).
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15. The Court has observed the parties during pretrial procee

dings and during the trial

and has reviewed materials regarding their business relationships during pretrial motions and at

~ trial. From the evidence and the Court’s observation of the trial proceedings and based on the

findings set out above, the Court concludes that the proper equitable remedy is to provide for the

purchase of Ballard’s shares at their fair value by the deféndants, jointly and severally, as set out

in S.C. Code § 33-14-310 (d)(4). This remedy is the appropriate one given the conduct of the

no longer compatible as co-owners of Warpath.
16. In order to provide for the purchase of Ballard’s shares, t

the fair value. The Court directs the parties to communicate and attemp

defendants as found above. It also is apparent that the plaintiff and the|individual defendants are

he Court must determine

t to agree on an appraiser

or valuation expert for the valuation of Ballard’s shares, taking into account the Agreement. If

the parties are unable to agree on an appraiser or valuation expert by May 10, 2010, the parties

are instructed to separately provide to the Court by May 17, 2010, the names of three proposed

appraisers or valuation experts, without either party disclosing its list tc

will then select an appraiser or valuation expert to value Ballard’s share

the other. The Court

s, taking into account the

Agreement. Thereafter, the Court will consult with the parties to set a date for a valuation

proceeding.

17. The Court has previously entered an injunction against the issuance of further

shares of Warpath until the entry of final judgment. That injunction remains in place, according

to its terms, and is also reaffirmed in order to preserve the status quo pending the purchase of

Ballard’s shares.

18. Ballard’s remaining causes of action seek an injunction against the issuance of

additional shares and the return by the individual defendants to Warpath of the 60,000 shares
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they received from the corporation. Since the Court orders the defenda

-—

nts to buy Ballard’s

shares and since the existing injunction will stay in place until that purchase is complete, the

Court need not and will not ,address Ballard’s other claims at this time.

IT IS SO ORDERED.

Greenville, South Carolina

-3 12010

=2 | w e

The Hon. Edward W. Miller
Circuit Judge
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STATE OF SOUTH CAROLINA * ~~ IN THE COURT-OF COMMON PLEAS

s
‘
|
1

- . L 2T P77 L L‘:F‘-‘
COUNTY OF GREENVILLE +-! ~~ FOﬁ THE THIRTEENTH JUDICIAL CIRCUIT

Andrew P. (Andy) Ballard, | Case Number: 2008-CP-23-5739

Plaintiff,
ORDER OF JUDGMENT

VS.

.Tim Ro‘b_ers.qn, Rick Thoennes, Rick
Thoennes 111, and Warpath-Development,
Inc., '

__Defendants.

This matter is before the Court for the determination of the fair value of the plaintiff’s

ownership interest in Warpath Development, Inc., for purposes of the judici ally forced-buyout

O' ~ ordered by the ‘Court in its Order of May 4, 2010. Based upon the evidence presented to the
Coutt by both parties and by the court-appointed appraiser at the hearing held on August 6,
2013, the pre-hearing submiissions of the parties and.the appraiser, and the posi-trial
submissions of the parties and the appraiser, the Court finds the fair value of'the plaintiff’s
ownership interest.is:$3,589,297. The Court ordets defendarits, jointly and severally, to.pay
plaintiff this amount within 90 days of the date on which this Order is-entered, in exchange for
which the plaintiff shall relinguish his shares of common stock of Warpith Development, Iric.,
and heréby enters judgment to this effect.

The plaintiff, Andy Ballard, is-the founder of the corpérate defendant, Warpath

Development, Inc., and was‘its sole owner, ‘officer, and director for a. number of years.. The

“company-was formed to devélop a marina and related propérties (such as rental cabins, a hotel, a

! Prior to'and at the-hearing, the plaintiff moved to incorporate the record of the 2010 trial into the record-of the
@ 'valudtion hearing. No ebjection’'was riadé 1o this request,-and thé prior:fecoid was so incorporated.

*/ ENTERED COMPUTER
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restaurant, marina store, and the like) on Lake Keowee in thé Upstate of South Carolina, and

through Mr. Ballard’s effoits obtained a potentially perpetual "Ie'as_e from Du

ke Power Company

for.the land-at the site of the marina.> All necessary permits to éonstruct and develop the marina

and related properties were obtained by the summer of 2010.

Under a Stock Purchase Agreement dated May 29, 2007, deferidant |
20,000 shares of Warpath stock directly from Mr. Ballard for $1 million, an
two individual defendants also received 20,000 shares éach from the compa

future services they agreed to provide to the company, as'set forth in‘the Ag

Roberson purchased
d he and the other
1y in exchange for

reément. Mr. Ballard

retained ownership of 20,000 shares, Over the course of the year following

the execution of their

contract, the parties’ relationship deteriorated. By October 0f 2007, only a few months after

Signing the Stock Purchase Agreement, the individual defendants began discussions among

themselves of how to force Mr. Ballard out of the company. ‘When théy began to take steps to do

so, Mr. Ba’lleird-filed suit in July 2008. The operative pleading, the. Amende

d Complaint filed in

August 2009, alleged that the defendants had engaged in majority shareholder oppression of the

minority, and-also sought to require the individual defendants to place in escrow or disgorge the

60,000 shares issued to them by the company, on the ground that they had not provided the

services that were the consideration for the shares.

This Court tried the case and on Mdy 4, 2010, entered an Order-finding that the

deféendants.had engaged in-shareholdert oppression of Mr. Ballard and order

his stock at fair value. The 2010 Order provided that thé value for Mr. Ball

ingtheni to buy out

ard’s stock would be

determined ata sibsequent hearing. Before that hearing occurred, ho’WEVér] the defendants

*The lease term goes to 2046, but is-agtomatically renewed as long as the lesse€ is In compliance with the lease

agreement. -Lease Agreement, 1. In-effect, therefore, itis a perpetual lease.
2
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appealed, and this Court’s 2010 Order was affirmed by the Supreme Couit Ballard v. Roberson,

3998.C. 588, 733 S.E.2d 107 (2012). The matter was then remanded for the valuation hearing.
Inits 2010 Otder; the Cc_)ur,t also concluded that the-individia) defendants had not
pérfc')nned:t,he_servic_es they had contractually agreed to perform in return for the stock issued to

them by the compay, and ordered them to placé those 60,000:shares in esciow. That holding
was affirmed by the Sypr'eme Court as well. Those shares remain in escrow, and the evidence
clearly shows that the individual defendants have still not-performed the services for which they
received 60,000 sharés of stock from the company. Thus, the current ownership structure of the
company is as follows: |
Andy Ballard: 20,000 shares;
Tim Roberson: 40,000 shares, half of which is in ESCIOW;
Rick Tho_ennes:. 20,000 sh'ares_, all of which is in €5CIow;
Rick Thoeiines III; 20,000 shares, all of which is in es&row.
_ In an action such as this one for Judicial dissolutio.n,:the-Couvrt_,—.s_i,tting_ in equity, has broad

powers to “make such order or grant such relief, other than disselution, as in its discretion is

appropriate.” S.C. Code Ann. § 33-14-310(d). ‘Such relief expressly includes the Court ordering

the majotity sharehslders to “purchase at their fair value [the] shares of any shareholder.” Id. In

fact, this remiedy is often granted where “oppression” and the related grounds for dissolution
have been found.
Although the dissclition section-of the South Carolina Corporate Code does not define
the phrase “fair value”, the dissenters’ i ghts section defines “fair value” to mean an equitible
value “determined by techniques that are accepted generally ih-the financial community.” S.C.

Code Ann. § 33-13-101(3); see Note, Buyout Remedy. for Oppressed Minority Shareholders, 47

3
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- determinatiofi of value made.” 1d.-217 S.E.2d at 792.

. company would be $7,178,594 if construction of the project had begun in Ju

also repedtedly represented to-third-parties that the value of the company up

@

S.C.L. Rev. 195, 223 (1995) (*[I]¢ seems likely that the definition of fair value [in section 33-13-

101(3)] would also be used in dissolution cases.”). The seminal case in South Carolina

A

détermining fair value in the dissenters’ rights context is Santee Oil Co. v. (
(S.C. 1975). In that case, the Court held that “fair value means ‘intrinsic va

court must undertake to compute by determining the “value of the corporate

ox, 217 S:E.2d 789
ue’,” which the trial

property as an

established ahd going business.” /d., 217 S.E.2d 791 (emiphasis added). The Court further held

that “the three major factors to be considered are: (1) net asset value; (2) market value; and (3)

the eam'ing's or irivest_me_nt value ...” Id. Finally, “[a]fter thesé various factors have been

considered and determiined in a given case they should then be weighed as to their relative

bearing upon the ultimate question of the fair value of the dissenting stock .

.and a final

The above is the approach that the court-appointed appraiser, Dr. Perry Woodside,

utilized in making his calculations. Dr. Woodside determined that the prese’

final needed permit was -obtained. The plaintiff presented substantial evider
statements made by the _défen'dams themselves to third parties, tendigg to pr
Woddside’s valuation is, if anything, on the low side. For examiple, evidenc
hearing showed that defendants represented to a third party in 2011 that the
thé company’s property was $6:;000,000 “in its present condition.” PL Ex. 4

construction would be in the-range-of'$28 rnillion:to f$’37 million. Pl Ex. 4(

nt value® of the

ne 2010, when the
ce, including

ove that Dr.

e introduced-at the
“‘currént value”.of
(B), p2. Defendants
on completion of

A) - 4(D). Plaintiff’s

* More p,rcc:iscl?){l Dr: Woodside caltulated what the-present valug of the company would have been in December

2012 if construction .of (he;proj‘e’ct-had,b_ég‘un‘;lh‘c_in_, and alternatively what it-would be at t
had begun.in,June 2010, :

4
7
30

hat time if construction




®

appraisal expert, Dr. Charles Alford, demonstratéd that the present value of
magnitude is in ihe range of $9.3 million to $12 million.

The courts uniformly recognize that the valuation of shares. in a forc

a future value of this

ed buyout of stock in

a closely held company is a flexible, context-spécific process that should be guided by the

O\ier“arch‘ing goal of reaching a result that is fair to the parties. See, e. g, Be
S.C., Inic. v. Thompson, 337 S8.C. 109, 124, 522 S.E.2d 357, 365 (Ct. App. 1
not an exact science, and the precise weight to be given to any factor is nece

Jjudgment for the court in the light of circumstarices in each case.” (citation

k of Spartanburg,
999) (“Appraisal is
ssarily a matter of

omitted)); Hendley v.

Lee, 676 F. Supp. 1317, 1327 (D.S.C. 1987) (“Obviously, the ultimate issue is what is fair

between the parties in each cas‘e."f). Based on all of the evidence presented

o the Court, and

consid_e_r_ing’ t’he»eguities of the case, the Court concludes that, for purposes of S.C. Code section

33-14-310(d), $7,178,594 is a fair.aid reasonable estimate of the total economic value of the

It remains to détermine whether to’count the defetidants’ shéres of st

ock that are held in

escrow in determining ‘the fair value of the plaintiffs ownership interést. ‘Section 33-6-21'0(3) of

the South Carolina Code states that “the corporation must pla‘ce in .&scrow sh ares issued for a

contract for future services.” S.C. Codé Ann. § 33:6-210(e) (emphasis adde

d). The shares must

remain in escrow until “the services are performed ... or the benefits arereceived.” Id. Further,

“[a]ny share-dividends iri respect of the shares escrowed also must be placed in.esciow.” Id.

(emphasis added). If the contract for future services-is not completed, the escrowed shares “may

bé-canceled in whole or in part, anid thé corporation may reclaii the distributions. /d. (emphasis

added). Sb‘uth Carolina’s statute.differs from the. M’ddel'Bgs’i_ncssCQrpQr,a,tic n Act arid the

statutes of most other states, which provide that a “corporation may place in

5
Z
SE

escrow shares issued




eserowed may be recldimed by the corporation.”

fora contract for future 's'ei'vices."»’; See, e.g., Model Bus. Corp. Act § 6.21(6 (emphasis added);
Conn, Gen. Stat..§ 33'-‘6'72(&3).
The South Carolina General Assemibly’s substitution of “must™ for “may,” and the
resulting statutory.mandate that shares issued in consideration for flture services and any
dividends issued thereor be held in escrow, shows that the General Assemibly intended to
prohibit the value of a shareholder’s investment from being unfairly diluted through the issuance
of stock to other sharsholders i ¢xchange for future services which may be ‘never délivered. As
the commentary for Section 33-16-210 notes, “this ptoblem is particUlar.ly‘acute if the persons
providing [futte] services, promissory. notes, or property or benefits of debatable value are

themselves connected with the promoters-of the corporation or with its directors,” which is

exactly'the case here. Furthermore, Secfion 33-16:2 10(e) specifically provides that “if the
services are not performed, the note is not paid, or the benefits are not.received, the shares

escrowed and the distributions credited may be canceled iri whole of in part and the-distributions

In'light of these.provisiofis of the South Carolina Code, the Court finds that Mr. Ballard’s
stock ownership should not be diluted by giving the individual defendants the benefit of the
escrowed shares'in determlmng the value 6f the plaxntxffs shares. The parties’ Stock Purchase
Agreement was a bindifig contract in which the individual defendarits cémmitted themselves to
provide certain elements of value to the company'in exchange for the shares|of stock.issued to
them. As to defendant Roberson, he was to sup_p‘ly the capital necessary to obtain long-term
financing for the company; as "t'o‘ the Thoenneses, they were to assist with obtaining long-term
financing and carry out the development of the project once the‘;fihén’c_ing'had been o’;b_tgined. It

is undisputed that thése defendarits ‘have failed to.carry out those contractual| commitments.

2
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- plaintiff’s ownership percentagé should be treated as 50% of the vali¢ of th

+ whole. Asa-result, the fair'value of his stock is S0% of $7,178,594, or $3,5

@

They have failed to bringithe value to the company that they agreed to provide in exchange for

their shares. Accordingly, for purposes of assessing the fair'value of Mr. Ballard’s stock

ownership under séction 33-14-310(d), the escrowed shares should not 'be ¢

ounted, and
e company as a

89,297.

The Court finds that 90 days is a fair and reasonable period of time for the defendaits to

meet the-terms of the buyout heieby ordered. While they have requested a

engthy payout

period, the Court finds that this would be neither equifable nor practical. The defendants have

had over six years now to satisfy their contractual obligations under the Stock Purchase

Agreement, and have known for at Ieaét three years (since the 2010 Ogd@lﬁ)

the possibility of having to bity out the plaintiff, Thus, they have had enou

that they wereé facing

gh time already to

_prepare for this moment. Instead of attempting to find ways to squeeze out{the founder of the

' company, if they had merely done what they had agreed to.do iri the first place, or alternatively

marshaled their-assets so as to be- ready to pay a reasonable buyout price, th
in the predicament they claim to face. He Whoséeks’ equity must do equity
unfair to the plaintiff to allow this 5jyear501d dispute to continue to dragon
pay-out petiod.

Moreover, after the Court issued ifs 2010 Order, the plaintiff attemp

Fy would not now be
and it wouild be

through a lengthy

ted to proceed with

the valuation heating ordered by the Court. Defendants refused to do so, however, and stated

that they would not engage in the valuation until they had-exhausted. their appeal. They had the

right to pursue-their appeal, but .h_afvi_ng donie so and lost, they should not be

allowed to bénefit

from further delay, particularly since they have failed to prove that:having more time will make

any difference. Indeed, given the history of the parties’ relations, it is highl

 likely that allowing




- the judgment shall be satisfied.

them-additional time to buy out Mr. Ballard under a structured payniént arrangement, including

_provisions for interest, security, and remedies on default; will simply end up in further litigdtiOn.

Therefore, it is hereby ordered and decreed that-defendants pay the plaintiff $3.589,297

-within 90 days of the dafe of entry-of this Order, and judgment in ‘this amount is hereby entered

for the plamtlff against the defendants jointly and severally. Upon receipt of such payment, the

plaintiff shall relmqmsh his shares of stock in Warpath Development, Inc., to the defendants, and

It is so ordered.

Dated: _7/</z 2013 Hon. Edward W, Miller
Greenville, SC Judge, South Carolina Circuit Court
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y ’ FORM 4
JUDGMENT IN A CIVIL CASE

{__ STATE OF SOUTH CAROLINA

YCOUNTY OF GREENVILLE CASE NUMBER 2008CP235739

IN THE COURT OF COMMON PLEAS

Tim Robefson, Rick

Andrew P. Ba’llard
Thoennes, Rick
Thoennes I, and ~
Warpath Development, = Do rlj
Inc. z < O m
= T rr:';‘ o
= Rz s
o =EZhH
SR
X m =
PLAINTIFF(S) DEEENDANESY,
o ©
N ZE T o
) Attorney 'for_: E] Plaintiff QDeﬁlong
Submitted by: [] Self-Represented Lifgant™ > =

DISPOSITION TYPE (CHECK ONE)

O JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
K DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

decision rendered
[0 AcCTION DISMISSED (CHECK REASON): [CJ Rule 12(b), SCRCP; [[] Rule 41(a), SCRCP (Vol. Nonsuit);
J Rute 43(k), SCRCP (Seltled) ' (] Other:

O O ACTION STRICKEN (CHECK REASON): [ Rute 403) SCRCP; O Bankruptcy;

] Binding arbitration, subject to right to restore to confirm, vacate or (] other:

modify arbitration award;
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

O Affirmed; [ Reversed; [ Remanded;  [] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE

CIRCUIT COURT RULING IN THIS APPEAL.

ITIS ORDERED AND ADJUDGED: [J See attached order; (formal order to follow) X Statement of Judgment by the Court:

Defendants' Motion for Reconsideration, To Alter or Amend, and/or for a New Trial/Hearing is DENIED.
ORDER INFORMATION

This order [ ] ends X does not end the case. Additional Information for the Clerk:

“NTERED Compyren

O

CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011) 36




Ju

dgmén

damént Against
(List naine(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained

in this form may be addressed by way of motion pursuant o the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final lorder are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer{to the official court order for

Jjudgment details.
. X
g :::2-{ . o(k@ 2130 ‘(/J’/J
Circuit Court Judge Judge Code Z Dafe
For Clerk of Court Office Use Only
This judgment was entered on , and a copy mailed ﬁrst class or placed in the appropriate attorney’s box on

Wallace K. Lightsey

Wyche, Burgess, Freeman & Parham, P.A.
P.O. Box 728

Greenville, SC 29602

» to attorneys of record or to-parties (when appearing pto se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter

O

CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011)
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Joshua L. Howard
Haynsworth, Sinkler, Boyd
P.O. Box 2048
Greenville, SC 29602

ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk Of
Court - Clerk of Court
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Office of the Clerk of Court

Paul B. Wickensimer

Clerk of Court for Greenville County
Greenville, South Carolina
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January 17, 2014 3 T2

w 2% 9

Wallace K. Lightsey nN 393

44 East Camperdown Way
Greenville, SC 29601

'

Re: 2008-CP-23-05739 Form 4 Order

Dear Mr. Lightéey,

Our office received the above referenced order from Judge Miller|s office on November 8,
2013 and it was entered on that day at 2:19pm. However, since November 8" was on a
Friday and our mail service picks up courthouse mail at 2:00pm, it was not mailed out to
the attorneys of record until November 12™ at 2:00pm due to November 11" being a
federal holiday. I do apologize for failing to indicate the date of entry and date of mailing
on the original form 4 as well as your copies. Our policy is to process all orders no later
than two days after we receive them from the judge and therefore/ in my haste to get the
orders processed, I failed to indicate the entry and mailing dates.

Again, please accept my apology and if you have any questions, please feel free to call me.

g@ﬁerelw W
San 1

dra Manse _
Administrative Coordinator

A Certified Cany

Ya0 b, 0l ..

ClerkofCourtc.p g 55
Qmm‘vme County, s¢

Circuit Court e 305 East North Street o Greenville, SC 29601 ¢(864) 467-8551
Family Court e 301 University Ridge, Post Office Box 757 ¢ Greenville! SC 29602 #(864) 467-5800
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