THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM DORCHESTER COUNTY

Court of Common Pleas RE@WED
JAN 312014

SC Court of Appeals'

Diane S. Goodstein, Circuit Court Judge

Case No.: 2013-CP-18-00013

The Protestant Episcopal Church in The Diocese
of South Caroling, €t al., .....cccoviiiciiieierc e Respondents,

VS.

The Episcopal Church in South Carolina,........c.cceevveereerennneanee. e S Appellants.

REPLY OF THE PROTESTANT EPISCOPAL CHURCH
IN THE DIOCESE OF SOUTH CAROLINA AND TRUSTEES

The Respondents, The Protestant Episcopal Church in the Diocese of South
Carolina and the Trustees of The Protestant Episcopal Church in South Carolina, hereby
reply to The Episcopal Church in South Carolina, (“TECSC”) Return to Motion to
Dismiss dated January 24, 2014.

I Procedural History1
This action was filed on January 4, 2013. The Plaintiffs, thirty-seven South

Carolina non-profit charitable corporations, aligned in interest, seek an order declaring

' While a procedural history is not necessary for this court to determine Respondents’ Motion to Dismiss,
the Respondents dispute the facts as presented by Appellant. Moreover, the Appellant’s history of delaying
the final resolution of this matter controlled by Al Saints Parish Waccamaw v. Protestant Episcopal
Church in the Diocese of S. Carolina, 385 S.C. 428, 685 S.E.2d 163 (2009) is demonstrative of the
motivation behind this interlocutory appeal. ;
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their right to the real and personal property that they have possessed, some for more than

300 years.2

The co-_Defendants are also aligned in interest — one is a New York
unincorporated association known as The Episcopal Church (“TEC”); the other a South
Carolina unincorporated association, The Episcopal Church in South Carolina
(“TECSC”). TECSC alleges that it is subordinate to the natioﬁr'_al organization. They seek
an order declaring their right to the real and personal propertyf :"_c-urrently possessed by the
thirty-seven Plaintiffs.

The present appeal is an outgrowth of many procedural attempts to avoid a
resolution on the merits. First, the Defendants sought to avoid the effect of a Consent
’fcmporary Injunction preserving the status quo entered on January 31, 2013. This
injunction was (and still is) consented to by TECSC’s allegéd spperior and co-Defendant,
TEC. Instead of asking the trial court to reconsider this injungtioﬁ (an express provision
in the order), the Defendants sought to haye a federal couxftioverride the injunction’s
terms by seeking a contrary injunqtion. 'Simultaneously, th(;l Defendants removed this
case to federal court. Calling it “procedural fencing,” the fg,deral court dismissed the
federal ’court action, Or. Granting Defs.” Mot. to Dismiss, 2:13-vs-CWH-587, 18 (D.S.C.
Aug. 23, 2013), and granted Plaintiffs’ motion to remand this action. Or. Granting Defs.’

Mot. to Remand, 2:13-CV-893-CWH (D.S.C. June 10, 2013). However, the Defendants’

improvident removal caused a six-month delay in the progress of this case.

2 As in all but two of the 40 briefs filed before this one, TECSC fails. to mention All Saints Parish
Waccamaw v. Protestant Episcopal Church in the Diocese of S. Carolina, 385 S.C. 428, 685 S.E.2d 163
(2009), involving two of the same parties to the present dispute and which involved the same core issues of
corporate control and interests in property. As stated by the trial court, “this is an action which concerns
corporate control and interests in property. These were the same issues present in All Saints. Id. at 434,
685 S.E.2d at 166. There the lower Court’s deference to the rules of TEC was reversed. Id. at 449, 685

S.E2dat 174
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" Once back in state court, the Defendants refused for another three months to
produce any discovery assoéiated with TECSC’s “creation” (the Plaintiff’s
term)/“reorganization;’ (the Defendant’s term) asserting that both Defendants were
wholly ecclesiastical and thus not subject to discovery in a civil proceeding. Now,
TECSC seeks, once again, to delay the progress of this case by‘. éppealing an interlocutory
discoxllery order.’

In order to avoid the clear rulings of this Court and of the Supreme Court of South
Carolina on the appealability of discovery orders, TECSC asserts that this discovery issue
is “unique” because the trial court’s order both “involves the merits” and “affects
substantial rights.” S.C. Code Ann. § 14-3-330 (1976). TECSC admits that its assertions
as to the attorney client pﬁVilége are based solely on the allegqtions of its pleadings and it
faults the trial court for not “accepting the Appellant’s allegations as true” in ruling on
this discovery motion. It argues that the motion to compel production of documents
should be granted because TECSC is the client, that TECSC was a joint client and that
TECSC was a beneficiary of the client.

IL The Discovery Orders appealed from do not involve the merits.

" An interlocutory order may be immediately appealabl§ 'if it “involves the merits”
pursuant to S.C. Code Ann. §14-3-330(1). To involve the mgr_its, an order must “finally
determine some substantial matter forming the whole or part of some cause of action or
defense....” Mid-State Distributors, Inc., v. Century Importers, Inc., 310 S.C. 330, 426

S.E.2d 777 (1993). In the present case, the Discovery Orders do not finally determine

3 These orders are interlocutory, as there are further acts “which must be done by the court prior to a
determination of the rights of the parties.” Md. State Distributors, Inc. v. Century Importers, Inc., 310 S.C.

330,335,426 S.E.2d 777, 780 (1993).
Page 3 of 12



any matter forming a whole or part. of the pending lawsuit. Or. Denying TECSC’s Mot.
To Compel, p. 5 (Sept. 19, 2013).

In a similar case, the Supreme Court was presented with the question. as to
whether the Court of Appeals erred in dismissing an interlocutory appeal from a
discovery order addressing claims of attorney client privilege. Tucker v. Honda of South
Carolina Mfg., Inc., 354 S.C. 574, 577, 582 S.E.2d 405, 406-07 (2003); cited with
approval in Wieters v. Bon-Secours-St. Francis Xavier Hosp., Inc., 381 S.C. 332, 673
S.E.2d 417 (2009). In Tucker, the Defendant Pee Dee Electric Cooperative, Inc. objected
to several questions during the deposition of its former trustee regarding communications
between the board of trustees and legal counsel on the grounds of attorney client
privilege. /d. The trial court issued an order allowing for the deposition to proceed upon
certain conditions and permitted in camera review of the objectionable testimony. Pee
Dee appealed. The Court of Appeal dismissed as interlocutory and the Supreme Court
affirmed.

Initially, the Tucker court held that an order affecting the attorney client privilege
does not automatically touch upon the merits of the case, stating:

In addressing the Tuckers’ first contention, we note an
order compelling discovery does not ordinarily involve the
merits of the case and may not be appealed. See Ex parte
Whetstone, 289 S.C. 580, 347 S.E.2d 881 (1986). Since a
contempt order is final in nature, an order compelling
discovery may be appealed only after the trial court holds a
party in contempt. See Hooper v. Rockwell, 334 S.C. 281,
513 S.E.2d 358 (1999). Thus, a party may comply with the
order and waive any right to challenge it on appeal or

refuse to comply with the order, be cited for contempt, and
appeal. See Ex parte Whetstone, supra.

Page 4 of 12



Pee Dee has not refused to comply with the order but
appeals the mere issuance of the order. Pee Dee’s appeal is
interlocutory. .

Id. at 577, 582 S.E.2d 406-07.

Second, the court held that issues involving the atforney/client privilege and
whether a former corporate trustee could control the attorney/client privilege was not
“particularly unique leading this Court to abandon its policy of denying interlocutory
appeals:”

The attorney client privilege belongs to the client and may

only be waived by him. State v. Doster, 276 S.C. 647, 650-

51, 284 S.E.2d 218, 219 (1981). The privilege belongs to

the corporation, not a trustee of the corporation. See

Commodity Futures Trading Comm'n v. Weintraub, 471

U.S. 343, 105 S.Ct. 1986, 85 L.Ed.2d 372 (1985). The

current corporation's management must decide whether to

assert the privilege or relinquish it. See id. If Pee Dee

asserts the privilege, the former trustee may not ignore such

assertions. More importantly, Pee Dee's concern is not a

particularly unique situation leading this Court to abandon

its policy of denying interlocutory appeals.
Id. at 577, 582 S.E.2d 407. Here, the current corporation’s management does not include
persons formerly associated with the Diocese. Nor were they ever part of that
management. They, like the former trustee, are not the client.

Appellants cite Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 692 S.E.2d
526 (2010), and a few federal cases as authority to support their position that
interlocutory discovery orders have been considered on immediate appeal. The
authorities cited by Appellants are not controlling and géasily distinguishable. In
Tobaccoville USA, the Supreme Court did not directly address the issue of appealability,
but observed in a footnote that S.C.Code Ann. § 1-23-380(A) (Supp. 2007) provided for

immediately appeal there. However, Section 1-23-380(A) of the South Carolina Code
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addresses judicial review upon exhaustion of administrative remedies from an agency
decision and is not applicable to this appeal. See Id. at 387 S.C. 287,292 n. 2, 692 S.E.2d
526, 529 n. 2 (“While normally' aﬂdiscovery order is not in{ﬁiediately appealable, this
Court found S.C. Code Ann. § 1-23-380(A) (Supp. 2007) applicable in this case and
reinstated the AG's appeal. Section' 1-23-380(A) states that ‘[é] preliminary, procedural,
or intermediate agency action or ruling is ifnmediately reviewable if ‘review of the final
agency decision would not provide an adequate remedy.’”). Further, Tobaccoville USA is
not dispositive because court did not specifically rule on the issue of appealablilty, but
rather addressed the issue in a footnote. Where the Court does not rule on issue of
appealability, the mere fact that an appellate court has decided an appeal of a particular
tYpe of order on the merits is not dispositive of whether the order is immediately
appealable. Breland v. Love Chevrolet Olds, Inc., 339 S.C. 89, 529 S.E.2d 11 (2000).

Lastly, the Appellants reliance on federal case law. as persuasive or binding
authority fegarding the issue of appealability of discovery orders is misplaced. Not one
of the federal cases relied upon by Appellants considers the application of South Carqlina
state law and/or S.C. Code Ann. §1_4-3-330‘ Federal appealabil_ity case law is simply not
relevant.

As aresult, the Appellant’s Notice of Appeal should b¢ dismissed.
III.  The Discovery Orders appgaled from do not affect a substantial right.

An order denying a motion is not appealable before .‘ﬁnal judgment unless the

movant has been deprived of a substantial right. See S.C. Code Ann. §14-3-330(2)4;

4 Section 14-3-330(2) provides that an order affects a substantial right in an action where such an order: (a)
in effect determines the action and prevents a judgment from which an appeal might be taken or
discontinues the action; (b) grants or refuses a new trial; or (c) strikes out an answer on any part thereof or
any pleading in an action.”
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Lambright v. State Bd. of Medical Examiners of South Caroli'na, 276 S.C. 373, 374, 278
S.E.2d 779, 779 (1981).-The basic Apolicy behind denying inﬁﬁediate review of pretrial
motions is avoidance of piecemeal lwitigation where the rights of the parties have not been
substantially impacted. Breland v. Love Chevrolet Olds, Inc., 339 S.C. 89, 94, 529 S.E.Zd
11, 13 (2000) (holding that order denying motion to change venue did not affect a
substantial right).

In Breland, the court stated that South Carolina Code section 14-3-330(2) “has
only been use_d when the trial order affected the ‘mode of trial’ because if those orders are
not immediately appealed, no appellate review is available to correct any error. Id. at 93,
529 S.E.2d at 13. Orders affecting a substantial right “discontinue an action, prevent an
appeal, grant or refuse a new trial, or strike out an action_ or defense.” Edwards v.
SunCom, 369 S.C. 91, 94, 631 S.E.2d 529, 530 (2006)

Discovery Orders do not determine the action and prevent an appeal, discontinue
it, grant or refuse a new trial, or strike out an action or defense, and therefore do not
affect a “substantial right.” The issue of right of control is stil‘l_“to be determined. Present
control is undisputed.

Appellants cite to Enersys Delaware, Inc. v. Hopkins, 401 S.C. 615, 728 S.E.2d
478 (2013) and Hagood v. Somerville, 362 S.C. 191, 607 S.E.;d 707 (2005) as authority
that the attorney client privilege iqvolves a substantial right, }yhich should be subject to
immediate appeal. Appellant’s reliance on t_h_ese cases is:_lzr}ispla_ced as they.i_nvolve
disqualification of counsel orders, not discovery orders. involving attorney-client

privilege. The latter such orders are controlled by Tucker and Wieters, supra.
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Finally, Appellants claim attorney-client privilege does not work unjustly to deny
beneficiaries access to the work of their ﬁduciaries where éuch work was corr;pleted
supposedly on their behalf and paid for by them. They are 1;;)t and never have been a
sharehblder of the Diocese. There are no shareholders. Tr. -Nov. 25, 2013 at 36. (Mr.
Tisdale: | “This is not a stock company, so we don’t say we have stock in the
company....We say we have the right to control it, they are éontrolling it, and we say
that’s wrong.”) The Appellants are not beneficiaries of the Diocese.

The federal cases, Glidden and Sandberg, the Appellants cite to support their
b-eneﬁciary claim are not supported by the facts of this case. The Appellants have never
been the parent corporation or owner of the Diocese. See Glidden Co. v. Jandernoa, 173
F.R.D. 459, 478 (W.D. Mich. 1997) (“The courts have repeatedly rejected attempts by
members of a subsidiary board of directors from asserting attorney-client privilege
against the parent corporation, to which they owed fiduciary duties.”). The Appellants
are not shareholders or stockholders in the Diocese and this action is not a derivative suit.
See Sandberg v. Virginia Bankshares, Inc., 979 F.2d 332, 351 (4th Cir. 1992) vacated,
91-1873(L), 1993 WL 524680 (4th Cir. Apr. 7, 1993) (minority shareholder brought a
derivative action alleging violations of federal securities law _ﬁand state law). Appellants
are an unincorporated association whose members repfesent_: a minority of people who
decided to remain with TEC when the Diocese withdrew. There is no evidence in the
record or cited case law to support the Appellants claims“ato be beneﬁciaries‘of the
Diocese. The Appellants beneficiary claim does not invol;'e a substantial right and

section 14-3-330(2) is inapplicable.

—
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As a result, the Appellant’s Notice of Appeal should be dismissed.

IV.  TECSC’s arguments should be raised following a trial and final order
on the merits of the pleadings.

In the Return, TECSC argues that the appeal is not interlocutory because Judge
Goodstein’s Discovery Orders determined who was entitled to control the assets of the
Diocese non-profit corporation. However, the Discovery Orders do not make this
conclusion; rather, the Discovery Orders‘decide only who can exercise the attorney
client privilege between Alan Runyan and the Diocese in the present litigation. In
support of the motion to compel, TECSC argued the following t&ee legal arguments: (1)
that it is the client of Alan Runyan, (2) that TECSC was a joint client, and/or (3) that
TECSC was a beneficiary of the client.

TECSC’s first argument is that it is the client and therefore entitled to the
documents. However, this ignores two undisputed facts: “the client” is and was the

Diocese non-profit corporation. It is also undisputed that Mr. Runyan is its counsel and

5 The Appellants also waived appeal by failing to avail themselves to the procedural “second
look”, which was built in to the Discovery Order lo avoid this unnecessary appeal and to create a final
order. Appellants assert that it did not waive appeal because review was “futile”, and the appeal is
preserved by their filing of a Rule 59(e) Motion.

By failing to timely avail itself to the in camera inspection process specifically contemplated in Ex
parte Whetstone, 289 S.C. 580, 347 S.E.2d 881 (1986) and Tucker v. Honda of South Carolina Mfg., Inc.,
354 S.C. 574, 577, 582 S.E.2d 405, 406-07. (2003), the Appellants waived any right to appeal. The
Appellants have done nothing to timely institute this procedure, and rather, appealed the mere issuance of
the Discovery Orders. The Appellants cannot now ask the Court of Appeals to speculate as to whether the
in camera inspection process would be futile.

Further, to the extent that Appellant asserts that its Rule 59(¢) motion has preserved the right to
assert an appeal from the Discovery Orders, and the in camera inspection process therein, simply highlights
the interlocutory nature of this appeal. While Appellant’s Rule 59(¢) miotion did not raise any alleged
errors regarding the in camera inspection process, assuming arguendo (the Respondents assert that the
seven day deadline to commence the in camera inspection process expired and was not stayed as a result of
the Rule 59(e) Motion), that the Rule 59(¢) motion stayed any deadlines for the Appellant to commence the
in camera inspection process, no justiciable controversy currently exists and the appeal is not ripe for
review. An issue is not ripe for appellate review if it remains contingent, hypothetical, or abstract. Waters
v. South Carolina Land Resources Conservation Comm’n, 321 8.C. 219, 467 S.E.2d 913 (1996). The issue
as to whether any documents should be produced subject to the Appellant’s-Motion to Compel has yet to be
finally determined by the trial court, and is entirely contingent upon the inspection by the Special Referee.
Or. Denying TECSC’s Motion To Compel, p. 5 (Sept. 19, 2013).
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has been since 2009. The issue yet to be determined is the nght to control “the client:”
Mr. Tisdale: “It is a non-profit corporation under South Caroiina law, and the question is
who has the right to control it.” ‘The Court: “Right” /d. 6 Present and past con_trol is
undisputed. At best, TECSC, alieges that a Diocese cannot withdraw, therefore it is the
real Diocese and only the individuals withdrew. However, that is an issue to be
determined based on TECSC’s and TEC’s proof at trial not on a discovery motion.
TECSC’s second argument is that Mr. Runyan represented both the Diocese and
TECSC, the latter in its “ecclesiastical form™ during the period in question. However,
there was no other entity for which there is any proof (other than argument of counsel) of
joint representation. The argument that there were two separate entities, one represented
by the Standing Committee and one by a Board of Directors ignores the reality that the
Standing Committee is (and was) the Board of Directors as recognized by A/l Saints. 385
S.C. at 450, 685 S.E.2d at 175 (“the majority Vestry acting as its corporation’s Board of
Directors, approved the Articles of Amendment at issue here”). The right to future
control is the core issue before the trial court, not present or past control. In fact,
TECSC’s own assertions of attorney/client privilege suggest that if there was another
entity in existence at that time, attorneys other than Mr. Runyan represented it. Prior to
the date TECSC claims the Diocese withdrew, November 17, 20127, it claims an

attorney/client relationship between it and the present attorneys representing TECSC and

% The locus of control of this non-profit corporation is not in dispute. Mr. Tisdale: “We claim to own the
corporation they have, but we have not created any corporate organization at all.” Tr. Sept. 27, 2013 at 17.
TEC and TECSC came into existence “solely through the exercise of ecclesiastical law.” Mr. Tisdale:
“That is precisely correct.” Jd. at 22. TECSC does not control the Diocese. (“They control the
corporation.”) Id. at 23. Neither does TECSC have any shareholder interest in the Diocese. Tr. Nov. 25,
2013 at 36.

T TECSC has alleged that the date of the Diocese’s “purported withdrawal” is November 17, 2012. TECSC
Memo. in Support of Mot. to Vacate The Temp. Inj. and its Mot. for a Prelim. Inj. at 7, n. 1; TECSC’s
Memo. in Support of Mot. to Compel Prod. of Doc. at 4, §1; TECSC’s Mot. to Reconsider Or. Denying
Mot. to Compel at 6, §1; TECSC’s Ans. and Counterclaims, 603.
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TEC. It has asserted 78 claims of attorney/client privilege over documents generated
prior to November 17,2012. Attachment A.

Finally, TECSC’s factual recitations with respect to tﬁe issues surrounding the
alleged hierarchical relationship between the Diocese and TEC are drawn exclusively
from TECSC’s pleading (pages 5-8) and they are contested. They are also not relevant in
South Carolina.®

CONCLUSION

This discovery order neither determines the merits of this dispute, who has the
right to control a South Carolina nonprofit corporation, nor does it affect a substantial
right of TECSC. Pursuant to the arguments set forth in Respondents’ Motion to Dismiss-
and in this Reply, this Court should dismiss Appellant’s Notice of Appeal as
interlocutory. |

Respectfully subrhitted,

The Protestant Episcopal Church In The
Diocese of South Carolina; and
The Trustees of the Protestant Episcopal

Church of South Carolina, a South Carolin
Corporate Body: \*"‘Q‘.

o Jossstts. (|00 f

Henrietta U. Golding, Esq
Amanda A. Bailey, Esq.
McNAIR LAW FIRM, P.A.
P.O. Box 336

Myrtle Beach, SC 29578

% The Supreme Court in All Saints has expressly rejected the use of the deference to a hierarchy approach.
385 S.C. at 439, 685 S.E.2d at 171. In doing so, the Court stated that:

church disputes that are resolved under the neutral principles of law
approach to not tun on the single question of whether a church is
congregational or hierarchical. Rather the neutral principles of law
approach permits the application of property, corporate and other forms
of law to check disputes.

Id. at 444, 685 S.E.2d 172.
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Myrtle Beach, South Carolina
Dated:

(843) 444-1107

C. Alan Runyan, Esq.-

Andrew S. Platte, Esq.
SPEIGHTS & RUNYAN

2015 Boundary Street, Suite 239
Beaufort, SC 29902

(803) 943-4444

Charles H. Williams, Esq. -
WILLIAMS & WILLIAMS
P.O. Box 1084

Orangeburg, SC 29116-1084
(803) 534-5218

David Cox, Esq.

WOMBLE, CARLYLE, SANDRIDGE & RICE
LLP.

P.O. Box 999

Charleston, SC 29402

(843) 722-3400

Thomas C. Davis, Esq.
HARVEY & BATTEY, PA
1001 Craven Street
Beaufort, SC 29901

843) 524-3109

C. Mitchell Brown, Esq.

Nelson Mullins Riley & Scarborough, LLP
Meridian, 17th Floor -

1320 Main Street -

Columbia, SC 29201 .

(803) 799-2000
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STATE GF SOUTH CAROCLINA

COUNTY OF

PROTESTANT EPISCOPAL CHURCH
IN THE DIOCESE OF SOUTH

CAROLINA,

EPISCOPAL

BEFOR

APPEA

COURT OF CCMMON PLEAS

DORCHESTER CASE NC. 2013-CP-18-00013

et al.

vs. TRANSCRIPT OF RECORD

CHURCH, et al.

SEPTEMBER 27, 2013
ST. GEORGE, SC

B:

HONORABLE DIANE SCHAFER GOODSTEIN

RANCE S:

C. ALAN RUNYAN, ESQUIRE

ANDREW PLATTE, ESQUIRE

Attorneys for Plaintiffs Protestant Episcopal
Church in the Diocese of South Carolina, et al.

THOMAS S. TISDALE, ESQUIRE

JASON S. SMITH, ESQUIRE

Attorneys for Defendants Episcopal Church,
Episcopal Church in South Carolina

ALLAN R. HOLMES, ESQUIRE
Attorney for Defendant Episcopal Church

Ruth L. Mott, RPR, CRR
Circuit Court Reporter
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now and represent to the Court that that is not involved.

THE COURT: You don't have one of those.

MR. TISDALE: It says in our memo, and I will represent
to you -~

THE COURT: I saw that.

MR. TISDALE: -- there's no corporate involvement
whatsoever.

THE COURT: Okay.

MR. TISDALE: We claim to own the corporation they have,
but we have not created any corporate organization at all.

THE COURT: That was my question.

MR. TISDALE: Not an issue.

THE COURT: In other words, there is no separate
corporate entity other than the entity that is claimed by the
plaintiffs.

MR. TISDALE: That is correct, Your Henor.

THE COURT: I understand.

MR. TISDALE: I mean, as far as we know. We certainly
don't have one.

THE COURT: That's all you can represent. I understand
that.

MR. TISDALE: Right.

THE COURT: And that would be true for b§th of the
defendants, yes? Nobody's got a corporate entity.

MR. TISDALE: Right, and we cited two cases that say an
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I, the undersigned Ruth L. Mott, Official Court Reporter
for the First Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate and complete transcript of record of all the
proceedings had and evidence introduced in the trial of the
captioned case, relative to appéal, in the Circuit Court for
Dorchester County, South Carolina, on the 27th of
September, 2013. |

I further certify that I am neither related to nor
counsel for any party to the cause pending or interested in
the events thereof.

October 2, 2013

Court Reporter



11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

THE PROTESTANT EPISCOPAL CHURCH
IN THE DIOCESE OF SOUTH CAROLINA,
et al.,

Plaintiffs,

vs.

THE EPISCOPAL CHURCH, et al.,
befendants.

THE EPISCOPAL CHURCH,
Counterclaim Plaintiff,

vS.

THE PROTESTANT EPISCOPAL CRHURCH
IN THE DIOCESE OF SOUTH CAROLINA,
et al.,

Counterclaim Defendants,

and
MARK J. LAWRENCE, et al.,

Additional Counterclaim
Defendants.

BEFORE:

COURT OF COMMON PLEAS

CASE NO. 2013-Cp-18-00013

TRANSCRIPT OF RECORD
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NOVEMBER 25, 2013
CAMDEN, SC

HONORABLE DIANE SCHAFER GOODSTBIN

Ruth L. Mott, RPR, CRR
Circuit Court Reporter
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ANDREW PLATTE, ESQUIRE

Attorneys for the Diocese of South .Carolina,
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Cross, St. David's, St. Phillip's, St. Michael's,
Church of Our Saviour, St. Jude's, Trinity, Edisto,
St. John's, Charleston County

HENRIETTA U. GOLDING, ESQUIRE
Attorney for the Diocese of South Carolina,
Trustees of the Diocese and St. Luke's

LAWRENCE B. CRR, ESQUIRE
Attorney for St. John's Episcopal Church of
Florence and St. Matthews Church, Darlington

C. PIERCE CAMPBELL, ESQUIRE
Attorney for St. Bartholomew's, Hartsville, All
Saints, Florence, Holy Cross, Stateburg

ALLAN P. SLOAN, JR., ESQUIRE
EDWARD P. GUERARD, JR., ESQUIRE
attorneys for Christ Church, Mount Pleasant

~SUSAN P. MACDONALD, ESQUIRE

Attorney for St. Philip's, Charleston, Trinity of
Myrtle Beach, St. Paul's cf Conway

HOPE LUMPKIN, ESQUIRE :
Attorney for Vestry and Wardens of St. Paul's
Church, Summerville

ALBERT A. LACOUR, TII, ESQUIRE
Attorney for Old St. Andrews Parish Church

HARRY A. OXNER, ESQUIRE
Attorney for Christ the King, Waccamaw and
Vestry and Wardens of Prince George Winyah

HARRY EASTERLING, JR., ESQUIRE
Attorney for St. David's Church, Cheraw and St.
Paul's, Bennettsville

BESS DURANT, ESQUIRE
Attorney for Church of the Holy comforter



O Y TR oy S PURTRL DI PR ee} .
EEy B I e p e s i Ve 1 e sl

o

10

11

12

13

14

15

17

18

19

20

21

22

23

24

25

PEARANCE S: (CONT'D.)

ALLAN R. HOLMES, ESQUIRE
TIMOTHY O. LEWIS, ESQUIRE
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MR, TISDALE: This is not a stock company, so we don't
say we have stock in the company.

THE COURT: That's right.

MR. TISDALE: It is a nonprofit corporation under South
Carolina law, and the guestion is who has the right to
control 1it.

THE COURT: Right.

MR. TISDALE: We say that we have a right to control it,
they are controlling it, and we say that's wrong.

THE COURT: And the defendants have chosen at this point
to exist and not change their corporate -- not change -- not
éhange and create any new corporations, they are -- because
they remain in the position of claiming that they control the
corporation. | |

MR. TISDALE: That is correct.

THE COURT: And to differentiate is why you say we are
an unincorporated -- at this moment because of the situation
we are an unincorporated association. We don't think we
ought to be an unincorporated association. We think we are
the plaintiffs. We think we should control the corporation
that the plaintiffs are in fact controlling.

MR. TISDALE: 1In a real general way, thatis correct, but
not specific -- in a real general way that's fight, but we've
operated as an unincorporated association, unﬁil 1873, for a

%

couple hundred years, and this corporation was of course
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CERTIFICATE OF REPORTER
STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

I, the undersigned Ruth L. Mott, Official Court Reporter

for the State of South Carolina, do hereby certify that the

-foregoing is a true, accurate and complete transcript of

record of all the proceedings had and evidence introduced in
the trial of the captioned case, relative to appeal, in the
First Judicial Circuit Court, Dorchester County, South
Carolina, on the 25th of November, 2013.

I further certify that I am neither related to nor
counsel for any party to the cause pending or interested in
the events thereof.

December 8, 2013

Official Court Reporter



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

JAN 31 2014
SC Court of Appeals

Diane S. Goodstein, Circuit Court Judge

Case No.: 2013-CP-18-00013

The Protestant Episcopal Church in The Diocese

of South Carolina, €t al., ......ooooviiiiiiiie e Respondents,

Vs.

The Episcopal Church in the State of South Carolina., ..o Appellant.
PROOF OF SERVICE

‘I, Carole Koerner, an employee of McNair Law Firm, P.A., attorneys for the
Respondents, The Protestant Episcopal Church in the Diocese of South Carolina, .and The
Trustees of the Protestant Episcopal Church in South Carolina, do hereby certify that I have
served a copy of Respondents’ Reply of The Protestant Episcopal Church in the Diocese of
South Carolina and ];rustees to The Episcopal Church in the State of South Carolina (TECSC)
Return to Motion to Dismiss to counsel of record, on this theﬁsi day of January, 2014, via
email communication and/or U.S. Mail first class postage prepaid and via email as indicated
below:

Addressee(s): Counsel of Record

VIA U.S. MAIL FIRST CLASS Thomas S. Tisdale, Jr., Esquire
POSTAGE PREPAID Jason S. Smith, Esquire
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Counsel for Appellant:

David Booth Beers, Esquire
Mary E. Kostel, Esquire
Goodwin Procter LLP

901 New York Avenue N.W.
Washington, D.C. 20001

Hellman Yates & Tisdale
King & Queen Building
145 King Street, Suite 102
Charleston, SC 29401

tst@hellmanyates.com
[s@hellmanyates.com

Attorneys for The Episcopal Church; and The

Episcopal Church in South Carolina

dbeers(@goodwinprocter.com
mkostel@goodwinprocter.com

Allan R. Holmes, Esquire
Timothy Lewis, Esquire
Gills & Holmes

Post Office Box 938
Charleston, SC 29402-0938

Attorneys for The Episcopal Church

aholmes(@gibbs-holmes.com
timolewis(@gibbs-holmes.com

Counsel of Record:
(VIA EMAIL ONLY)

C. Alan Runyan, Esquire

Andrew S. Platte, Esquire

Speights & Runyan

2015 Boundary Street, Suite 239
Beaufort, South Carolina 29902
(803) 943-4444

Email: arunvan(@speightsrunyan.com

aplatte@speightsrunyan.com

Church of The Cross, Inc. and Church of
the Cross Declaration of Trust

The Church of Our Saviour, of the Diocese
of South Carolina

The Protestant Episcopal Church, of the
Parish of Saint Philip, in Charleston South
Carolina

The Protestant Episcopal Church, The
Parish of Saint Michael in Charleston, in
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Charles H. Williams, Esquire
Williams & Williams

P.O. Box 1084

Orangeburg, S C 29116-1084

(803) 534-5218

Email: chwilliams@williamsattys.com

David Cox, Esquire

- Womble, Carlyle, Sandridge & Rice, LLP

P. O. Box 999

Charleston, South Carolina 29402
(843) 722-3400

Email: dcox@wcsr.com

Thomas Davis, Esquire

Harvey & Battey, PA

1001 Craven Street

Beaufort, South Carolina 29901

(843) 524-3109

Email: tadavis@harveyandbattey.com

C. Pierce Campbell, Esquire
Turner, Padget, Graham & Laney
319 South Irby Street

P.O. Box 5478

the . State of South Carolina and St.
Michael’s Church Declaration of Trust

The Vestry and Church Wardens of the
Episcopal Church of the Parish of St.
Helena and the Parish Church of St
Helena Trust

Trinity Episcopal Church, Edisto Island

Vestry and Church Wardens of the
Episcopal Church of the Parish of St.
John’s Charleston County

Vestry and Church Wardens of St. Jude’s
Church of Walterboro

The Protestant Episcopal Church in the
Diocese of South Carolina

AND

The Trustees of The Protestant Episcopal
Church in South Carolina, A South
Carolina Corporate Body

The Protestant Episcopal Church in the
Diocese of South Carolina

AND '

The Trustees of The Protestant Episcopal
Church in South Carolina, A South
Carolina Corporate Body

The ProtestantiEpiscopaI Church in the
Diocese of South Carolina AND

The Trustees of The Protestant Episcopal

Church in South Carolina, A South
Carolina Corporate Body

All Saints Protestant Episcopal Church,
Inc. '

St. Bartholomews Episcopal Church
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Florence, South Carolina 29501
(843) 662-9008

Email: pcampbell@turnerpadget.com

L. Keith McCarty, Esquire
McCarty Law Firm, LL.C

1212 Wappoo Road

P. O. Box 30055

Charleston, South Carolina 29417
(843) 793-1272

Email: ikeithmccarty@gmail.com

Harry A. Oxner, Esquire

Oxner & Stacy

235 Church Street

Georgetown, South Carolina 29440
(843) 527-8020

Email: oxhat@aol.com

Thornwell F. Sowell, IIT (Biff)

Bess J. DuRant (803) 231-7832

Sowell Gray Stepp & Laffitte, LLC
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Robert R. Horger, Esquire

Horger, Barnwell & Reid, LLP
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(803) 531-3000

Email: rhorger@hbrllp.com

William A. Scott, Esquire
Rogers Townsend & Thomas PC
775 St. Andrews Blvd.
Charleston, SC 29407

(843) 556-5656
Email;bill.cscott@rtt-law.com;
bscott@rtt-law.com

The Church of the Holy Cross

Christ St. Paul’s Episcopal Church

Christ the King-Waccamaw

The Vestry and Church Wardens of The
Episcopal Church of the Parish Of Prince
George Winyah

Church of the Holy Comforter

Church of The Redeemer

Holy Trinity Episcopal Church
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Robert S. Shelton, Esquire
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Nelson Mullins Riley & Scarborough LLP
Liberty Center, Suite 600

151 Meeting Street

Charleston, South Carolina 29401-2239
(843) 720-4383

Email: mark.phillips@nelsonmullins.com

W. Foster Gaillard, Esquire

Womble, Carlyle, Sandridge & Rice, LLP
P. O. Box 999

Charleston, South Carolina 29402

(843) 722-3400

Email: foaillard@wesr.com

The Church of St. Luke and St. Paul,
Radcliffeboro

The Church of the Good Shepherd,
Charleston, South Carolina

The Church of the Resurrection, Surfside

The Protestant Episcopal Church, of the
Parish of Saint Philip, in Charleston South
Carolina

The Protestant Episcopal Church, of the
Parish of Saint Philip, in Charleston South
Carolina
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Francis M. Mack, Esquire

Emily R. Gifford, Esquire

Richardson, Plowden & Robinson, P.A.

1900 Barnwell Street ' 4

Columbia, South Carolina 29201

(803) 576-3717

Email: fmack@richardsonplowden.com
egifford@richardsonplowden.com

Brandt Shelbourne, Esquire

E. Hope Lumpkin, Esquire
Shelbourne Law Firm

131 E. Richardson Ave.
Summerville, SC 29483

Phone: (843) 871-2210

Email: brandt@shelbournelaw.com
hope(@shelbournelaw.com

Susan MacDonald, Esquire

Nelson, Mullins, Riley & Scarborough, LLP
BNC Bank Corporate Center, Suite 300

3751 Robert M. Grissom Parkway

Myrtle Beach, South Carolina 29577

(843) 448-3500
Email:susan.macdonald@nelsonmullins.com

Jim Lehman, Esquire

Nelson, Mullins, Riley & Scarborough, LLP
P. 0. Box 11070

Columbia, South Carolina 29211

(803) 255-5564

Email:

Jim.lehman({@nelsonmullins.com

Allan P. Sloan, III, Esquire

Joseph C. Wilson IV, Esquire

Pierce, Herns, Sloan & Wilson

321 East Bay Street

P.O. Box 22437

Charleston, South Carolina 29413

(843) 722-7733

Email: chipsloan@phsm.net
joewilson@phsm.net

The Vestry and Church Wardens of the
Episcopal Church of the Parish of St.
Matthew

The Vestry and Wardens of St. Paul’s
Church, Summerville

Trinity Church of Myrtle Beach

Vestry and Church-Wardens of the
Episcopal Church of the Parish of Christ
Church
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Edward P. Guerard, Jr., Esquire
1106 Port Harbor Court

Mt. Pleasant, SC 29464

(843) 852-4530 ,

Email: tguerardjr@gmail.com

John B. Williams, Esquire
WILLIAMS & HULST, LLC

209 East Main Street

Moncks Corner, SC 29461

(843) 761-8232

Email: jbw@williamsandhulst.com

George J. Kefalos, Esquire

Oana D. Johnson, Esquire

GEORGE J. KEFALOS, P.A.

46A State Street

Charleston, SC 29401

(843) 722-6612

Email: george(@kefaloslaw.com
oana(@kefaloslaw.com

Stephen Spitz, Esquire
P. O. Box 535
Charleston, SC 29401

Albert A. Lacour, III, Esquire

Clawson & Staubes

126 Seven Farms Drive, Suite 200
Charleston, SC 29492

Phone: (843) 577-2026

Email: alacour@clawsonandstaubes.com

Henry Grimball, Esquire _
WOMBLE, CARLYLE, SANDRIDGE & RICE,
LLP.

P.O. Box 999

Charleston, SC 29402

(843) 722-3400

Email: herimball@wecsr.com

Trinity Episcopal Church, Pinopolis

The Vestry and Church Wardens of the
Episcopal Church of the Parish of St.
Andrew’s Church, Mount Pleasant

Old Saint Andrews Parish Church

The Protestant Episcopal Church, The
Parish of Saint Michael in Charleston, in
the State of South Carolina and St.
Michael’s church Declaration of Trust

MW& f

Carole Koerner
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