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II.

STATEMENT OF JSSUES ON APPEAL

The Trial Court erred in admitting a video recording of the alleged drug transaction
where the State failed to properly authenticate the video when it did not present any -
witness at trial who could testify that the video accurately depicted the alleged drug-
transaction.

The Allen charge given by the Trial Court was unconstitutionally coercive where (1)
it was improperly directed to the sole juror voting not guilty; and (2) the Trial Court
strongly urged the jury to return a verdict by apprising the jury of the time, expense
and effort that would be incurred if the case had to be retried.



STATEMENT OF THE CASE

- On June 12, 2012, Appellant- Gregory Allan Ivery was 1nd1cted by the Greenvﬂle ;
County Grand Jury for (1) distribution of crack coca1ne in vrolation of S.C: CODE ANN § ‘
44-53-375; and (2) distribution of crack cocaine within 1/2 mile of a school or- park mA
" violation of § 44-53-445. R.106. |

A trial‘ was held before the Honorable William Seals and a jury on October 11, 201.2.
R 1. Ivery was represented by Ernes't Hamilton, and the State was represented by »A‘ssistant‘ ,
- Solicitor La'uren Davis Price. Id. | |
After 1nform1ng the court that 1t could not reach a decision w1th “eleven guilty, one .
" ot guilty, the Trlal Court gave an /;illen charge after wh1ch the Jury returned a verdlct of .

guilty 'on both counts. - R. 95, 1. 6 - 99, 1. 4. The Trial Court sentenced Ivery to (1) o
' twenty-‘three' years "as’ a third offenderffor'djstribution of crack cocaine; and (2) ten years; o
'éoncurrent on the proxirnity toa school or pa_rk charge.. R 104, 11‘.‘ 10-14.

Ivery timely filed and served his Notic¢ of Appeal on Octoher 18,.2012. | , :

" Allen v. United States, 164 U.S. 492 (1896).
4



ARGUMENT

| The Trial Court erred in admitting a video recording of the alleged drug .-

transaction where the State failed to properly authenticate the video when it’
did not present any witness at trial who could testify that the video accurately
depicted the alleged drug transaction.

At trial, Detective Charles Keith Cothran testified that an individual named James

Grant signed an agreement to work as a confidential informant with the Greenville City " :

Police Department. R. 24,1.5-25, l. '25. ' Grant'asked if there was anything he could do
for the police‘ department because he had been charged with shoplifting and therefore, ‘he
decided to become a conﬁdentral informant in an effort to try to get a551stance w1th h1s
shopl1ft1ng charge. R 37,11. 14-21; 49, ll 3-10.
Grant 1nfonned Detectrve Cothran that-he could pureha‘secrack cocaine from an
' 31nd1v1dual named Greg Ivery R. 24,11 9- 14 H Detec‘tivevCAothran told Grant to arrange a.
| deal for June 30, 2011 and to come to the pol1ce department that day R 26 ll 2-4. .
On June 30 2()11 Detective Cothran testrﬁed that Grant arrlved around 11 40 a.m. B
 and he equipped Grant with a hidden audlo and video recordlng dev1ce R 27 l 7-29,1.
| 17. Detectwe Cothran also sa1d that Grant explalned the he was gomg to buy $140 worth :
of crack cocaine from Ivery, and Detettive Cothran accordrngly gave Grant $140:of pollce
funds for the puipose of purchasmg crack cocaine from Ivery R 29, ll 19-24, |
Detectwe Cothran then said that he and other detectwes got in therr Veh1cles Grant o
got in his own Velncle, ‘and Grant then followed the ofﬁcers to the deal location whrch'was :
- pttrportedly Ivery’s resitlenoe. R.30,1.23-31,1.9. |
| Detective Cothran testified that initially Iver}r was not .home, but they’ waited a little
while and Iver}'/ arrlved. Grant then allegedly. told Ivery he wantedvto purchase $140 worth
of crack- and gave Ivery the $140 worth of police funds. - Ivery then all_egetily went in‘si.de ¥
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the home to retrieve the crack cocaine and brought it to Grant. Grant then left and retum_e_d'
to the police departnient ‘R.31,1. 14-32,1. 1.
Detective Cothran did not phys1cally sec or observe any of the- alleged drug'; .
transact1on R. 32 1. 2-4. »
- At trial, the State moved to admit the Video' recording of the alleged drug transaction‘
"‘mto evidence and publlsh it to the-jury. . R 42 l 21 —43, 1. 7 State s-Ex. 4. (V1deo)
Ivery s counsel obJected on the ground that Detectlve Cothran could not authent1cate the‘
y1deo because he was not, in the video and did not obseljve »the events that occurred 1n .the '

video.. R. 43 1. 9 13. The Trial Court overruled lvery’s objection‘ and the yideo :Wés .

L adm1tted into ev1dence and played for the Jury 1n open court. R 43 ll 14 22 Iyery'_ o .

- renewed his obJectlon to the adm1s31b111ty of' the V1deo recordmg at the close of the- State S

- case because Detectwe Cothran could not- ver1fy that the V1deo was an accurate portrayal of ¢ S

_the alleged transactlon R 78, ll 14-21.
The Trlal Court&,: erred in admitting the video r‘ec'ord'ing' ‘of the alleged "drug -
“transaction”:\ into evidence because, the State‘“clid not layy a proper foundation for it‘s'. .
admissib’i:lity,‘ | South(‘Carolina Rule of lEFVidence- 901(a) :reduires “authentication or'" -
.identiflcation as a condition precedent to” the ‘admissibillty. o;f‘ eVidence. This requirement '
s sat1sﬁed by ey1dence sufﬁc1ent to support a ﬁndlng that the matter n quest1on is: What 1ts-v.
' _A‘proponent claims.” Rule 901(a) SCRE - 1 | o | x
Rule 901(b)(l) prov1des that authent1cat10n can be accomphshed by testlmony from 7
someone familiar with and with knowledge of ‘the contents of the document or recordmg; ‘

" Authentication can therefore be accomplished through someone with knowledge of the

events depicted on a videotape. See State v. Campbell, 259 S.C. 339, 344, 191 S.E.2d 770,




773 (1972) (“Normally itis sufﬁcient to j‘ustify admittance of photographs into evidence if a . |
' ‘person faniiliar with the scene can say’ that the pictures truly represent the scene invoivedQ”)' .

| “The State presented no vvitness at trial vvho could testity that',the video accuratelv‘
depicted the'alle_ged drug transacti‘on. 'Detective Cothran conceded he did not observe the

' alileged transaction. R. 32, 1. 2-4. While Detective Cothran testiﬁed that he could hear the

,conversation dur1ng the alleged transactlon he never verified at tr1a1 that it was Ivery svoice

on the audlo Id cf State V. Aragon 354 S. C 334, 336 579 S. E 2d 626, 626 27 (Ct. App.'

2003) (ﬁndlng the State properly authentrcated taped telephone conversation between vietim.

-and defendant_\vhere vietirn had knovvn defendarit‘ for over ten years and recognized his e

_ Voice during the oonversation). :
At tria‘l" Grant denied. ever purchasrng any’crack from ~Iv'ery and denied that it wasr"*--"- :

' him appearlng 1n the v1deo recordlng Grant further denied c1rc11ng Ivery s picture 1n. a’"-'

-subsequent photo hne up R 64,1. 9 - 65 1 '19; 68, 11 18 — 21 Therefore, the State.i

: presented no w1tness who could testify that the video recordln-gaccurately represented the - '.

events that oceurred during the alleged drug transaction.

Courts fronl other jurisdictions have allowedthe admission ofa video reoording of a . .

drug transactlon where the prosecutlon made a proper foundation for admissmn through the .

testimony of someone who w1tnessed the occurrence v1deotaped See Unlted States V.

Rivera-Maldonado 194 F.3d. 224 236 37 (lst Cir 1999) (ﬁnding admrssron of drug"_.

transaction v1deotapes proper Where agent who had actually v1deotaped the crime scenes‘
testified that “each da11y video accurately reflected what he had observed as'it was. being :

taped”) United States v. Medina-Herrera 606 F.2d 770, 774 (7th C1r 1979) (finding

“proper’ foundation for the admlssion of tapes was made through the testimony of agents



who W1tnessed the defendant’s actions and made the tapes”) Trull v. State, 811 So 2d 243, |

246 (Miss Ct App 2000) (holding V1deotape of the drug transfer was properly

authenticated where ‘the agent testified that he “was present when the events on the o

~videotape transpired, and that the video was an accurate depiction‘ of the events ‘as they

+ transpired that day.”j. |
Where the State did not‘offer the testimony of anyone vwho witne_ss‘edthe alleged.
.drug transaction betweeniz Qrant and Ivery, the Trial Court improperly adrnitted the video -
) recording where ther State l‘ailed to make ’a‘ proper foundation for its admission. The Trial

Court comnntted an eror of law by adm1tt1ng a Videotape w1thout a proper foundation and'

| this Court should reverse the Trial Court S ruhng on the adm1551b1l1ty of this ev1dence where L

_ the Trial Court abused its discretion See State v. Lee 399 S.C. 521, 526 27, 732 S E 2d e

225, 228 (Ct. App 2012) (prov1d1ng appellate standard of reV1ew for trial court ] ruling on'v
'the adm1ss1on of ev1dence). | o

.The Trial Court’s irnproper adn{ission of the yideo recording'was not harrnless
~where there was a reasonable "probability that the jury’s'verdict{‘was; inﬂuenced by the
' challenged evidence.” Lee 339S.C. at 527 732 S. E 2d at 228. Here the’.'State ‘heavily

| relied on the Videotape to 1dent1fy Ivery as the 1nd1v1dual who allegedly sold drugs to Grant o

: " In the State’s opening statement, the solicitor mtorrned ‘the jury that the _entire drug :_ .

transaction was recorded on (Videoand let the jury know that they would.bie able to yiew,the
video. R. ll 11. 9-12. | | |

| ’ During trial, Detective Cothran could only 1dent1fy Ivery as the person who |
allegedly sold the drugs by watching the Video-srnce he did,not observe the transaction -

firsthand. R. 44, 11. 12-19.



During the State’s closing, _the solieitor -also highlighted the ‘.viclleo, repeatedly“ -
'reminding the jurythat they saw the‘ entire video of the tleinsac_tioh and that they ’cbulcl watch
the video again if they needed to. R. 80, 11, 24-25; 81, 11. 9-12; 81,1.24-82,1. 1.

buring their deliberations, the Jury asked to \/iew the video of the transactien ;gain

and the video was replayed for them R.94,1.22 - 95 1. 1.

Without the deeo recording, the State s 1dent1ﬁcat1on of Ivery as the .one who sold - iy ;

drligs to Grant would have rested prnnanly on Grant ] pre-tr1al 1dent1ﬂcat10n of Ivery, a

_ w1tness who then declined to 1dent1fy lvery at trlal as the seller and who demed ever c1rclmg o

Ivery s p1cture in a photo line-up.. R 64 l 9 65, 1. l9 68 II. 18- 21 Although 1t was a
: Jury determ1nat10n as to the cred1b1hty of Grant, the V1deo recordmg, rel1ed upon so heav1ly;} .
jby_ the State .._under theSe cmcumstances,_”wets ‘ot v»hhrlnleesrbeyond a reasqhable.dehht..‘f o
Acc;rdihgly,’ it Wats efrel for the Trial Court to ‘have .4‘2‘1'drhitted:the Videe ’re.'c;()rcling’ into "

"evidence, and Ivery is entitled to a new trial.



'II. ~ The Allen charge given by the Trial Court was unconstitutionally coercive
where (1) it was improperly directed to the sole juror voting not guilty; and (2) .
the Trial Court strongly urged the jury to return a verdict by apprising the
jury of the time, expense and effort that would be lncurred if the case had to be -
retried.

During jury deliberations, the jury sent a note back to the court which statecl, “We
can not reach a decision. Eleven guilty, one not guilty, the juror Voting not guilty will not . .
. change their vote under any circumstances.” R. 95, 11.-6-9. The Trial Court decided to" . |
glve an A{Len2 charge over the objection of Ivery’s defense counsel who stated that he would
“accept that juror’s opinion ” R ‘95 1. lO—l8 | |

The Trial Court’s gave the following Allen Allen charge to the j Jury

. Ladies and gentlemen of the jury, I'm g01ng to give you one more charge
and then we’ll go from there. Members of the jury, when a matter is in
dispute, it isn’t always easy for even two people to agree so when 12 people
must agree it becomes even more difficult.” In most case[s], absolute
certainty can not be reached or expected. - '

However, you have a duty to make every reasonable effort to reach a verdict.
In doing this, you should consult with one another, express your own views,
and listen to the opinions of your fellow jurors, tell each other how you feel
and why you feel that way, discuss your differences.

Although the verdict of your jury must be unanimous, every one of you has a
right to your own opinion. The verdict that you agree to must be your own
verdict, the result of your own convictions, and you should not give up your
firmly held beliefs merely to be in agreement with your fellow jurors. The
" majority should consider the minority’s opinion and visa versa. You should
carefully consider and respect the opinions of each other and re-evaluate

- your position for reasonableness correctness and impartiality.

You must lay aside all outside matters and re-examine the quest1ons before
you based on the law and evidence in this case.

I.want you to understand if you can not agree on a verdict in this case, we’re ‘
just going to have to come back on[e] week with another jury pool, select
another jury of 12 people and one alternate. Judge is going to have to be
here to try the case. Lawyers are going to have to be up here and try the case

2 Allen v. United States, 164 U.S. 492 (1896).
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" again, the bailiffs will have to be here, law clerk will have to be here; all of
that time, all of that effort, all of those expenses associated with trying this
case again, and I don’t see how another group of 12 people will do a better ‘
job than the 12 of you. *

So I would ask that you go back in your jury room, just 're-examine your
beliefs, think about what you’re going, respect each other’s opinion and try .
to make a decision within a reasonable amount of time. '
" R.95,1.20-97,19.
The jury retumed that same evening with a-verdict of guilty for distribution of c'rack;
cocaine and guilty for distribution of crack cocaine in proximity to a school' or p'arl(.'” R.98,

1.23-99,1.4.

Ivery’s'xdefens'e‘counsel'argued, that with" respecti'to ‘the'Allen'charge;vt\he jury was e

» “coe:rcedlnto 'reachin:g averdicti"’ R. 101, ll{.: 4-6.3 N
Whether an. Allen charge is- unconstrtut1onally coercrve must be Judged 1n ltS'

context and under all the crrcumstances i Tucker V. Catoe 346 S. C 483 490 552 S E. 2d )‘

712, 716 (2001) (quotmg Lowenﬁeld V. Phelps 484 U S. 231 237 (1988)) Thrs State s
Supreme Court has explamed.

In South Carolina state courts, an Allen charge cannot be directed to the
minority voters on the jury panel Instead,-an Allen charge should be even- -
handed, directing both the maj orrty and the minority to cons1der the other's -
views. A trial judge has a duty to. urge ‘but not coerce, a jury to reach a”-
verdict. It is not coercion to charge every’ juror has a right to his own
opmron and need not grve up the opinion. merely to reach a Verdlct

Green v. State, 351 S.C. 184, 194, 569 S.E.2d 318, 323 (2002) (internal citations
~ omitted): | e | - .

In Tucker, the‘South Carolina Supreme".Court "adopted the standard set by the

United States Supreme Court in Lowenfield t6 determme whether an Allen charge is

unconstitutionally coercive. In Lowenﬁeld the Supreme Court considered, among other

11



things, the following factors:
(1) the charge did not speak speciﬁcally ro the minority juror(s)_; 4

"(2) the judge did not 1nclude in his charge any language such as“You have .
got to reach a decision in this case;” [and] ' '

(3) there was no inquiry into the Jurys numerical division, which is
generally coercive.

. Tucker, 346 S.C. at 492, 552 S.E.Zri at 716 (citing Lowenﬁeld, 484 U.S. at 237).

_ Applying the above factors, the Srlprerrle Court found the .m charge given in
TLker was uncoﬁsﬁtutionally coercive. Speciﬁcaliy, the court concluded (1) \'/iewec.l‘ asa
whore, the jury charge was directed to the minority jurc;r where the trial court knew there
was only one holdout juror; (2) while the trial cour‘r dlid-rlot use mandatory lar_iguaée sach
as “You must return a verdict,” Tucker's jury was told'of‘the irnlaortance of a urlanimous o
verdict; (3) even though the jury irrformed the trial Judge of their numerical split,v the
judge failed to instruct the jurors not to disclose their division in the future; and (45 N
Tucker's jursf returned a verdict approximately an hour and a half after receiving the
Allen charge. Tucker, 346 S.C. at 492-94, 552 S.E.2d at 717-18.

The Allen charge given by the Trial Court in this case was similarly coercive.Al
'While the Trial Court informed the “majority [to] consider the minerity’s positionl and -
visa versa,” the charge as a whole was nevertheless direeteri to the minority juror ,'_whenv
the Trial Court knew that there was enly one juror‘who was voting not guilty‘anldeho,
according to the rest of the jurors, V‘ would not “change ‘their vote ander any "
circumstances.” R. 95, 1. 6-10. In its charge, the Trial Court asked fer a re-evalaatieh‘ ’
of “your position for reasonableness, correctness and impartiality,” and further instructed

~ that “[y]ou must lay aside all outside matters and re-examine the questions before you

12



based on the law and evidence in this case.” R. 96, II. 15-19. In the conclusion of ité
charge, the Trial Court again asked for a “re-exaﬁin[ation of] your belie‘Afs.’v’ R. 97,' 1. 7.-

| Clearly when the trial judge knew that there was only one holdout juror, ~langﬁage
directivng a re~-evaluati0n a}nd ré-examination of your positioh was aivnied at the mi'norityf",
jhror. This ‘is very- much like the charge in lt‘he" Tucker case, which also did not
specifically reference the minority juror but commanded the jﬁrors to. “tell the other -
jurors how y(;u feel a‘b'out,the case aﬁd why you think as you do” aﬁd réminded the jurors - .
that “[i]t becomes each of your dut'ilés to exchange vie\ys with the othéf jurors, and you
should listen to each other and gi;/e to the other’s thought such Vmeaning‘ as you think it. -
shoﬁld have.” Tucker, 346 S;C; ‘a; 493; 552 SEZd at717. |

The Supreme Court found the Allen charge given in the Tucker case coercive and

‘aimed at the minority juror where the trial judge knew that there was only one holdout - o

jufor. Id. The m charge givén by the Trial Court in this case is likewise coercive:
v&;here thé'Triél Court directed i£s ch‘érge to the lone minority juror VQting not gﬁilty. Ctf.
Green v Stéte, 351 S.C. 184, 195, 569 S.E.2d 318, 324 (2002) (ﬁndiné m chgrge was
not coercive where petitioner failed to preseﬁt. any evidence th'at showed the rlninority- ‘
wished td acquit); State v. Jones, 320 S.C. 555,'558-59, 466 S.E.2d 733, 734-35 (Ct. A’ppf ." '
1996) (de‘termi:ning Allen charge was not cbercive whe'r'e"trial j'u-d'gef knew numerical
alignment of ihe jury but not how the jury was al'igned concerning gﬁiIt or inﬂocence). |
In vadd}itio'n, while the Trial Court here did nét uée fnandafbry language ‘such as
“You must return a verdict,” the Trial Court nevertheless ﬁsgd language strongly urging
the jury to return a verdict, reminding them of the time, expense and" effort that would

occur if the case had to be retried because of the jury’s failure to reach a unanimous

13



, qverdict. R.96,1.20 - 97, 1. 5; Tucker, 346 S.C. at 493, 552 S.E.2d at 717 (finding Allen '

charge coercive where jury was told of importance of uniramous verdict).

Finally, while the jury volunteered its numerical division and alignment on guilt "

to the Trial Court, the Trial Court failed to instruct the jury not to state its division in the

future should it be deadlocked again. DaWson v. State, 352 S.C. 15, 20, 572 S.E.2d 445,

447 (2002).
Accordingly, the ‘Allen charge given by the Trial Court under the totality of the
circumstances was unconstitutionally coercive, and Ivery is entitled .to a «‘nc_;':rw‘ trial.

Tucker at 494, 552.S.E.2d at 718.
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CONCLUSION

Based upon the foregoing arguments, Appellant Gregory Allan Ivery requests this
- Court to reverse his conVictiqns and remand for a new trial.

Respectfully submitted,

' ) - Carmen V. Ganjehsani ‘
- Appellate Defender
ATTORNEY FOR APPELLAN T

This 7" day of February; 2014.

15



CERTIFICATE OF COUNSEL

The *undersigned certifies that to the best of my ability this Final Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regarding Personal Data
Identifiers and Other Sensitive Information in Appellate Court Filings.”

February 7 2014

Cc -

Carmen V. Ganjehsani
~ Appellate Defender

S.C. Commission on Indigent Defense
-~ ~ Division of Appellate Defense
o 1330 Lady Street, Suite 401-
Post Office Box 11589
Columbia, South Carolina 29211-1589



- N 2R
& |

STATE OF SOUTH CAROLINA o 75 @ |
00/? -

IN THE COURT OF APPEALS <2 &/

Appeal from Greenville County | o 0%
William H. Seals, Jr., Circuit Court Judge ' ,

~ THE STATE,

© RESPONDENT,

V.

GREGORY ALLAN IVERY,

A

" APPELLANT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Final Brief of
Appellant in the above referenced case has been served upon Mark R. Farthing, Esquire, at
Rembert Dennis Building, 1000 Assembly Street, Room 519 Columbia, SC 29201 this 7%
day of February, 2014. .

c_C-
Carmen V. Ganjehsam e
Appellate Defender

ATTORNEY FOR APPELLANT

‘SUBSCRIBED AND SWORN TO before me -
this 7™ day of February, 2014.

Mouas \r"“)"d ) (LS.)

Notary Public for South Carolina . : , .
My Commission Expires: July 3, 2023. ‘ , R,




