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STATEMENT OF ISSUES ON APPEAL

. Did Appellant’s testimony that he did not “know” the decéased open the door to
allow the State to question Appellant about a prior altercation with the deceased that
the trial court previously ruled inadmissible pursuant to Rule 404(b)?

. Did the trial court err in allowing the State to present reply testimony about a prior
altercation between Appellant and the deceased as impeachment evidence when the
prior altercation was a collateral matter to the case at trial and the trial court erred in
allowing the State to question Appellant about the prior altercation?



STATEMENT OF THE CASE

In March of 2011, the Orangeburg County Grand Jury iﬁdicted Bfown for murder,
indictment #2011-GS-38-0012. In Apfil iof 2012, the Ofangeburg Ceunfy Gfand jury
indicted Brown for posseésion of a firearm by a person convicted of a violent crime,
~indictment #2012-GS-3 8-0792. On May 22,2012, Browﬁ proceeded to jury trial befere the
Honorable Diane Schafer Goodstein. Byron Gipson represented Brown at trial. -.Denald
Sorenson pfesecuted the case. On May 30, 2012, the jury found Brown guilty as charged.
Judge Gooelstein? ‘pursuant to S.C. Code §17-25-45, sentenced Brown to life without parole )
for murder and‘f'ive years concurrent on the firearm charge. A timely notice of intent to

appeal was served on June 1, 2012. This appeal follows.



STATEMENT OF FACTS

On October 27, 2010, at approximately 8:57 PM Alexander Travis Harrison was
fatally shot two times in Randy Ryant’s front yard. | Randy Ryant is married to Appellant’s
sister Tammy Ryant. The Rygnt front yard was a gathering place and several people were in
the yérd at the time of the shooting. Lieutenant Craig Davis with the Orangeburg County
Sheriff’s Office was the first officer on the scene. R. pp. 50-51; p. 99, lines 5-8. Witnesses
Vandy Morgan, Joe Thomas, Isaak Morgan and Brandy Mack told Lt. Davis that the shOoter'
was an unknown black male who was six feet to six feet two inches tall and weighed
between two hundred (200) an(i two hundred and twenty (220) pounds. R. p. 72, line 10 —

p. 73, lines 1-25. At trial 4J0e Thomas and Brgndy Mack testified that Appellant queo
Brown was the shooter. R. p. 122; lines 1-15; p. 262; lines 13-25. Two additioﬁél witnesses
who were not interviewed by Lt. Davis on' the night of the shooting, Ulyssés Daniels and'
Shawn Guinyard, testified at trial that Brown was the shooter. R. p. 223, li,nes. 1-13;p. R. pl. ‘
289, line 21 —p. 290, lines 1-5. Guinyard, Thomas and Mack identiﬁed BroWn in photo line:;
‘ ups’ shown .t(.) them by Lieutenant James.Shumpert of the Orangeburg County Sheriff’s
Ofﬁce.‘ ’:R. pp. 428-434. Daniels also icientiﬁed Brown in a photo line-ﬁp. R. p 227, line
11 —p. 228, 229, lines 1-25‘. Thomas testified that after the shooting the shooter ran away. '“‘
R. p. 136, lines 21-25.

Appellant presented an alibi defense. Appellant testified that on October 27, 2010,
the day of the shooting, he spent the afternoon in Mr. Napp’s yard next to the Four Way
Convenience Store. R. p. 672, lines 1-7. As it got dé,rk, Appellant’s nephew, Tedriks
Green, picked him up, drove to the Biddie Banquét where they got some food and then went

‘back to Green’s house to watch the World Series.. R. pp. 672-674. Appellant testified that



he fell asleep watching the baseball game. R. p. 675, lines 11-19. Appellant’s nephew
woke him up and took him.home beforé the game was over. R. p. 675, line 17 — p. 676,
lines 1-10. The nephew, fedriks Green’s testimony at trial was cénsistent with Appellant’s
testimony. R: p. 587, line 6 — p. 588, 589 lines 1-23. The nebhew testified that he took his
:uncle home around‘l 1 :00 PM. |
Appellant testified that after his nephew dropped him fo he went ﬁext door to check |
on his neighbor, Erika Smith. R. p. 6476,V line 7 —p. 677, lines 1-11. Appellant arrived at his
neighbor’s house Zaround 11:00 PM. R. p. 713, line 18 — p. 714, lines 1-8. » Appellarﬁ |
test@ﬁed that his neighbor and her fn’end were playing cards and they tried to teach Appellant |
how fo play. ‘..R' p. 677? lines 12 - 22. Appellant eventually §vent home and went to bed. R.
p. 678, }incs ‘23 — p 679, lines 1-25. The neighbor, Erika Smith’s testimony atltrial‘ was
consistent with Appellémt’s testimoﬁy. R. p. 611, line 23 — p. 612,-. 613, 614, lines 1-25.
The neighbor testified that Appellant staye'd'at ‘hgr house for aboﬁt thirty rninutes. before he’

went home. R.p. 613, lines 16-23.
. t

| "'i‘App_ellant testified that on September 15 — 18, 2610, he was treated for a significant
inj@,'to his leg requiring éeventeén staples. to close the' wound. R. pp. 653-664. Appellant
was released ﬁom 'wound care on October 19, 2010, but 's_ti,ll réquired_thé use-of a cane to
walk. R. p. 667, line 2 —p. 668, lines 1-18. - Appeﬂant’s sister, Tammy Ryant and his
_ne‘ighbor,. Erika Smith both testiﬁgd that in Octobér of 2010, Appellan£ required the use of a
cane. R p. 567, line 6 — p. 568, lines 1-23; p. 613, line 24 —p. 614, lines 1-6:
‘The Stéte presented no forensic evidence linking Appellant to the shooting of
Harrison. The 'State’s case against Appellant w;as based solely on éye-witness identifications.

- Appellant was arrested on November 4, 2010.

- !'No objection was made to the identifications. 6



ARGUMENT
1. The trial court erred in finding that Appellant’s testimony that he did not “know” the
deceased opened the door to allow the State to question Appellant about a prior
" altercation with the deceased that the trial court prev1ously found inadmissible pursuant
to Rule 404(b)?

Durlng the trial the State, in camera, proffered the testimony of Ulysses Daniels in
regard to an altercation between Appellant and the deceased in the Ryant ydrd about four
“months edrlier. R. pp. 204-210. Daniels tesﬁﬁed, “And that’s when the two of them hooked
‘up, and Romeo pushed Alex back tO\;vard the car that was pahked, an old car that was parked
not too far from them. And that’s when he took the gun and hit him across the head with it.”
R. p. 206, lines 13-17. Daniels testiﬁed that the two of them continued to struggle over the
gun until Randy Ryant came out and told them he was gomg to call the pohce R. p. 206,
lme 17 —p. 207, lines 1-2. The ﬁght ended another person.took the gun and the two men |
left R p. 207, lines 2- 7 Daniels testified that the fight was the result of Alex takmg a bag
of marljuana from Appellant’s nephew R p- 207, 11nes‘13. 18.

The State argued that the tes‘umony about the prior altercatiqn was admissible to show .
identity dnd motive pursuant to Rulle 404(b), SCRE. Altemati\}ely, the State argued that the
testimony was proper to show animosity between the parties. R. p 210, hne 5= p. 211 A

lines 1-10. The Judge found the testimony inadmissible as it-failed to prove 1dent1ty or
“motive. R.p. 212, line 5 p. 213, lines 1-20.

During cross examination Appellant denied knowing the decease-d. R. p. 705, lines
20-25. 1:"he State, eutside of the presence of the jury, argued that Appellant’s testimony that

he did not know the deceased opened the door to allow questioning about the alleged prior

altercation. R. p. 706, lines 1-22. Appellant objected and argued: |



Your Honor, in each of those questions he asked a follow up
question. He asked, you know, did you know Isaac Bernard,
and he said, well, I don’t really know him. He said, well did
you know — and he’ask him a follow up question, and he’d
have an opportunity to answer that follow up question. I
mean when you talk about know, some people talk of know
as, have you had conversations with him, do you sit down
and talk to him, do you all break bread together. I mean he
didn’t ask him if he’d ever had a conversation with him, he
didn’t ask him that question which is a follow up he asked of
the- others when he gave a similar answer. So, I think he’s -

* entitled to follow that question up and, from that point and
see if there’s an answer that he gives other than rio, or at least
define what he means by no. That would be my posrtron .
Your Honor.

R.p. 706 hne 24~ p. 707, lines 1-13. The trial court, noting appellant ] exceptlon allowed
the State, for impeachment purposes, to question Appellant about the prior altercation. R p-
708, line 11 — p. 709, lines 1-4. The trial court erred. ‘First, the trial court should have |
allowed the Appellan:t‘to explain his answer: Second, even w1thout Appellant’s explanation,
any 1mpeachment should have been lrrn1ted to estabhshlng that Appellant “knew” the
deceased without reference to the pnor altercat1on ruled 1nadm1ss1ble by the trial court. The
State should not have been permltted to ask Appellant about the pnor altercat1on
After the rul1ng the ‘State asked Appellant “Mr ‘Brown, I think my last questron |
where I left off is, I had asked you whether you knew- Mr. Harrison, Alex Harr1son the |
victim in this' case', and [ believe your was that no you did not know him, is that correct?” R.
-p. 709, lines 11-14. The following then took place in response to the State-’s question:
“A. Yes, sir.
Q: Okay.
A. Um, can I say something, sir?

Q. Well, I have one other question, I was gettrng, kind of just gettmg us back on
track of where we were ok? :



A. Okay.

R. p. 709 lines 15-20. Counsel for Appellant again asl_ced that Appellant be allowed to
explain his answer stating, “Well, could he clarify, I guess; what he was about to say? I'm
not sure he’s going to say it” R.p. 709, lines 21-22. Appellant was not allowed to explain
his answer. R.p. 709, line 23 —p. 710, lines 1-4. | | »_

The State then asked Appellant, “Alright, Mr. BroWn, let me ask you then, back on
June the sixth of Two thousand ten, so some four and a hélf months prior to this, out at the
same address, your sister and brother-in-law’s house on Wingfield, did you on that date hit
Mr. Harriéon up side the _right side of his cheek with a hand gun?”’ R; p. 710, lines 5-10.
Appellant replied, ;‘No.’_’ R. p. 710, line 11. The Staté then asked A}ﬁpellanf if he denied
having an altercation with Harrison about a bag of marijuana belonging to Aiapella.nt’s
neApheW.‘ Appellant denied the altercation. R. p. 710, lines 14-17.

Th¢ State should not have: been permitted to question \Appellant about the prior
. altereation. ' During the re-difect examination Appellant provided the explanation‘that he -
- was not allowed to provide before the State askéd about the prior incident. Appellar;t
admitted that.he was faxﬁiliar with fhe deceased but did not know him weli. R.‘ p- 73 l,blin.e
11 —p. 732, lines 1-10. Appellant testified, “That’s the kind of knowing I was thinking that
he was talking about, knowing as far as knowing him like that, like knowing their family,
know that they got three kids or théy got two kids, or what . . .” R. p, 732, lines 11-14. If
Appellant Had been allowed to explain his answer, as requested, admitting‘ that he was
familiar with the deceésed but did not know him well, the door the State érgued had been

opened would have remained closed.



The trial court erred in not allowing Appellant to explain his answer. The trial court
further erred in allowing ‘ihe State to question Appellant about the prior altércation. Any |
impeachment testimony offered by the State should have been limited 'to‘.whether appellant
“kneV;/” the deceased without reference ‘to the prior altér'cation4 .és pre\;ibusly ruled
inadmissible 'By the trial couﬁ. .Althbugh Appellant denied the f)rior altercation, the
questic;rling suggests tlnlat Appellant comrﬁiﬁed a prior bad act that Was fouﬁd inadmissibie
pursuant to Rulé 404(15). -

| The trial court correctly found that evidence of the: prior altercation waé

inadmissilﬁe pufsuant to Rule 404(b), SCRE. R. p. 185, line 9 —p. 213, lines 1-17. The trial

court specifically fo@d that’ evideﬁce of the‘ prior altercatiéﬁ did not show identity or '

motive. Once Appellant denied knowing the deceased, 'jwhich' he Iater‘;:xplained as

dis;:ussed above, the State could have presented tc;stimony, without reference to the prior

incident, that Appel}ant knew the deceased. Quéstibning Appellant about the prior incident
is not 'impeaching of whether Appellant knew the déceésed. '

Testimony’,about the priof incideri‘g constitutes improper charéét’er evidéncq-

pursuant fo rule 404(b), SCRE Evidence of other crimes or bad acts is not admissible to

| show criminal propensity to commit the crime charged or to demonstra‘;e the bad

character of the accused. Rule 404(b), SCRE; State v. Nelson, 331 S.C. 1, 6-7, 501

S.E.2d 716, 718-19 (1998); State v. Lyle, 125 S.C. 406, 415-16, 118 S.E. 803, 807
(1923). However, such evidence may be admissible to show motive, identity, the
existence of a common scheme or plan, the absence of mistake or accident, or intent.

Rule 404(b), SCRE. “To be admissible, the bad act must llogic‘ally relate to the crime with

which the defendant has been charged.” State v. Fletcher, 379 S.C. 17, 664 S.E.2d 480,

10



483. “If the defendant was not convicted of the prior crime, evidence.of the prior bad aet

must be clear and convincing.” Id. “Even if the prior bad act evidence is clear and
convincing and falls within an exception, it must be excluded if its probative value is
substantially optweighed by theAdanger of unfair prejudice to the defendant.” Id. (citing
" Rule 403, SCRE).

The trial court properly ruled that testimony about the prier incidentl was
-inadmissible pursuant to rule-404(b). R. p. 212, line 9 — p. 213; lines 1-20. Appellant’s
initial statement that he did not “know” the deceased did not open the door to allow fhe State

to question Appellant about the prior incident. The trial court erred in allowing the State to

question the Appellant about the prior violent altercatien. The error was not harmless

because it was highly prejudicial and was further compounded by the fact that the State was

allowed to impeach Appellant’s testimony denying the prior f.flltercation as discussed in issue

two.

2. The trial court erred in allowing the State to pfesent reply testimony about a
prior altercation between Appellant and the deceased as impeachment evidence
when the prior altercation was a collateral matter to the case at trial and the trial

. court erred in allowing the State to question \Appellant about the prior altercation.

In reply the State called Réndy Ryant, Appellant’s brother in law. Appellant objected
to the reply testimony of Ryant. R. p. 737, line 9 — p. 738, 739, lines,l-2. Counsel for

Appellant stated, “I think he, I think the question was, had her ever hit Mr. Harrison [the

deceased] with a pistol, and he sald no, he hadn’ t” The judge responded “And d1d you all

have a ﬁght‘? No. Did you have an altercation? No. Did y’all have an altercatlon over pot

that belonged to ‘your nephew, I think, and he said, no. And as I recall, his answers to

11
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everything that had to do with the alleged incident four months earlief was, no.” R.p."739,
~ lines 10-14. The judge went on to state, “And this is not character, what we’re not, we’re
not cross-examining on the issue of chafacte;, this is.,'plain old garden variety impeachment.
Opened the door, I don’t know hirﬁ, yes, you do.” R. p. 739, lines 22 — 25 .. The judge then
quoted the “‘Oiford English dictionafy for the definition of “know;’ -and then fo{md the
- rebuttal testimony of Randy Ryaﬁt proper. The t;ial court erred. o |

" In State v. Dubose, 288 S.C. 226, 231-232, 341 S.E.2d 785, 788 (1986) the' South .

- - Carolina Supreme Court wrote:

We held in State v. Brock, 130 S.C. 252, 126 S.E. 28
(1924) that. whether a matter is collateral to the issues
involved is determined by the answer to this question:

Would the cross-examining party be entitled to prove the
fact as a part of, and as tending to establish, his case? If he
would be allowed to do so, the matter is not collateral; but,
if he would not be allowed to do’ so; it is collateral.
Collateral matters, in this sense, are such as afford no

reasonable inference as to the principal matter in dispute.
130 S.C. at 254, 126 S.E. at 29.

Here, by Chandler's- own admission, the statement
attributed to DuBose was made at least 11 years prior to
trial. It alleges .the commission of a prior bad act not
recognized as an exception in Lyle. See also State v. Byers,
277 S.C. 176, 284 S.E.2d 360 (1981). '

Therefore, the State, in its.case in chief, could not have
presented this evidence against DuBose.

Moreover, where, as here, a witness denies an act involving

a matter collateral to the case in chief, the inquiry ends. The

inquiring party is not permitted to introduce evidence in

contradiction or impeachment. State v. Hale, 284 S.C. 348,

326 S.E.2d 418, 421 (Ct.App.1985); State v. Allen, 266
. S.C. 468, 482, 224 S.E.2d 881, 886 (1976).

Finally, in its brief the State contends the -Chandler
testimony was admissible to impeach DuBose's credibility

12



as to his testimony denying knowledge of “what marijuana
was and looked like.” .

We disagree. DuBose did nét so testify speciﬁcally, and

nothing in the record infers the State's characterization of

his testimony.

Clearly,‘ the . testimony of Chandler should have, upbn'

objection, been excluded. Its devastating prejudicial effect

requires no comment. ' ‘
As in B@c_k, fhe prior alterca'tion cénstituted a prior bad act ﬁot recognized as an .
§xcéptiop pursuant to Rule 404(b) and Stgte v. Lyle, 125 SC 406, 1'1'8' SE 803.(1923).
Tﬁe State should not have been allowed to question appellant ablo.ut 't'h.e prior altercation,
as discussgd in issue one. The prior altercation is collateral to the ca'sé at‘trial. 'Oncé
appellant denied the prior altercation, the inquiry should hgve 4§t§bped,beéause the prior
altercation was a, collateral matter and{ the State should not have béen allowed to
introduce testimony in contradiction or impéachmentg ,

In-Dubose the defendant was on tfial for manufacturing and ﬁrafﬁcking marjjuaﬁa.
At ‘fﬁal Qﬁbose denied making a statement to a neighbor, eleven yea;rs earlier, abofit :
gro"wi'ng marijuana. In reply, the State; over :objec‘['ior‘l,, called the neighb‘(.)r‘:who testiﬁéd
that Dubose adrﬁitted, eleven years earlier, growing mgrijuéria. The South éaroliha
S.’l;preme Court found that t}}e neighbor’s testimony was imioroper as it was céllateral to
" the case in chief and did not meet an exception under Lyle. vThe‘Court ‘reversed ﬁnding
the,testimony devastatingly prejudicial.

In Hale, 284 S.C. 348, 352-353, 326 S.E.2d 418‘, 42“1 (Ct.App. 1985) the South

Carolina Court of Appeals wrote:

There are three ways to impeach the credibility of a witness
by collateral evidence. The first is by showing he has. been

13



convicted of a crime involving moral.turpitude, not too
remote in time. State v. Harvey, 275 S.C. 225, 268 S.E.2d
587 (1980). The second is by showing he has been guilty of
bad conduct that was not the subject of a conviction. This
inquiry into matters collateral to the case in chief is limited
‘to cross examination ‘of the witness sought to be
impeached; if the witness denies the act, the inquiry ends.
State v. Allen, 266 S.C. 468, 224 S.E.2dN.E.2d 529 (1970);,
C. McCormick, EVIDENCE, Section 42, at 92 (3d ed.
1984). Finally, testimony bearing on the witness's general
reputation for truth and veracity may be introduced. In
South Carolina this testimony must take -a peculiar form
first prescribed in 1826. Dollard v. Dollard's Executor, 16
S.CL. (Harp.) 564 (1826). Its admissibility was last

. challenged nearly a century ago in State v. Murphy, 48 S.C.
.1, 25 S.E. 43,(1896), and today its propriety is not
- questioned. See, e.g, State v. McClellan; 323 S.E.2d 772

(S.C.1984).

As discussed in issue one, the S‘tvavte should not h‘a\‘/e been permitted to ask ‘,
Appellant abo:ut a prior alfércatibn with fhe_ deceaséd. .Once' the Statej was impropeﬂy
allowe;d vfo ask about the prior allter'catjonv,‘ as discusseci és the second \‘)vay'.to impeach in
Hale - by showing guilt of badfconduct‘not‘the subject of a conviction — the inquiry
should h.e“we 'ended once Appellant denied the prior altercation. ~ ‘The judge erred in A
allowing the féply testimony of Raﬂdy Ryant in regard to a prior altércat.ién between

Appellant and the deceased. The testimony was highly prejudicial and requires reversal.

14



CONCLUSION

Based on the above argument, Brown’s convictions should be reversed and the case
remanded for a new trial.

Respectfully submitted,

Kathrine g Hudgins ; '

Appellate Defender
ATTORNEY FOR APPELLANT

* This 7" day of February, 2014,
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