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ARGUMENT IN REPLY

In his Petition for Writ of Certiorari, Petitioner Linwood Carson has argued that his plea
counsel provided ineffective assistance of counsel where Petitioner would have accepted the State’s
plea offer 'of fifteen (15) years had he not been misadvised by plea counsel that he would have had
to serve at least 85% of that plea offer before he could be eligible for an early release program.

In response, the State argues that Petitioner’s allegation for relief is a nullity because
Petitioner would not have been eligible for parole due to his prior convictions. Petitioner’s
argument, however, is not about parole, but rather when Petitioner would be eligible for early.
release, discharge, or community supervision as provided in S.C. CODE ANN. § 24-21-560.

In rejecting the State’s fifteen (15) year plea offer, Petitioner relied upon his plea counsel’s
erroneous advice that he would have to serve at least 85% of the actual term of imprisonment before
Petitioner would be eligible for any early release program.  See S.C. CODE ANN. § 24-13-150
(*{A]n inmate convicted of a “no parole offense” as defined in Section 24-13-100 and sentenced to
the custody of the Department of Corrections, including an inmate serving time in a local facility
pursuant to a designated facility agreement authorized by Section 24-3-20 or Section 24-3-30, is not
eligible for early release, discharge, or community superifision as provided in Section 24-21-560,
until the inmate has served at least eighty-five percent of the actual term of imprisonment
imposed.”).

The 85% rule only applies to “no parole offenses” which are punishable by a maximum
term of imprisonment of twenty years or more. S.C. CODE ANN. § 24-13-100. The State agrees that
because burglary second degree does not carry a twenty (20) sentence, it is not a no parole offense.
See S.C. CODE ANN. § 16-11-312(C)(2).  Therefore, there is no dispute in this case that the 8§5%

rule would not have applied to the State’s fifteen (15) year plea offer and that Petitioner’s plea



counsel was deficient in giving such advice. Petitioner would not have had to serve at least 85% of
a fifteen (15) year sentence before being eligible for an early release program. Again, the issue is
not of parole eligibility, but of eligibility for release under other programs.  Therefore, whether
Petitioner was eligible for parole or not would not necessarily affect his ability to be eligible for
early release under other programs.

Petitioner has proven that he was prejudiced by his plea counsel’s deficient performance
where there was an eight year difference in the sentence Petitioner received and the fifteen (15) year
plea offer and both Petitioner and plea counsel testified at the evidentiary hearing that Petitioner
would have accepted the State’s fifteen (15) year plea offer had plea counsel advised Petitioner
correctly. App. 65-67; 76-77.  Petitioner is therefore entitled to relief for his plea counsel’s

deficient performance.
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CONCLUSION

For the reasons set forth herein and in the Petition for Writ of Certiorari, Petitioner
respectfully requests that this Court grant his Petition for Writ of Certiorari and allow for
full briefing on the issue.

Respectfully submitted,

C_C—"

Carmen V. Ganjehsani
Appellate Defender
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This 10th day of February, 2014.
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