STATE OF SOUTH CAROLINA

COUNTY OF AIKEN

Adele J. Pope,
Plaintiff,
Vs.

Estate of James Brown, Deceased; The James
Brown 2000 Irrevocable Trust; Russell L.
Bauknight, Individually, as former Executor de
son tort, and in every current and former
fiduciary status claimed or held as to the Estate
of James Brown and The James Brown 2000
[rrevocable Trust,

Defendants.
AND:
Robert L. Buchanan, Jr.,

Interested Party.

IN THE CIRCUIT COURT

C/A No. 2013-CP-02-1337

RECEIVE])

FEB 07 2014
orper SO Court of Appeals

This matter came before the Court on the Motion to Dismiss or, in the Alternative, for a

More Definite Statement of Defendant Russell L. Bauknight, as Special Administrator of the

Estate of James Brown (the “Estate) and Special Trustee of the James Brown 2000 Irrevocable

Trust (the “Trust™), pursuant to Rule 12(b)(6) and Rule 12(e) of the South Carolina Rules of

Civil Procedure. A hearing in this matter was held on Tuesday, December 2, 2013. Present

were Adele Pope, pro se Plaintiff, Russell Bauknight, Defendant, William G. Newsome III,

attorney for the Defendant Russell L. Bauknight in his fiduciary capacities as general personal

representative and special administrator of the Estate of James Brown and general trustee and

special trustee of The James Brown 2000 Irrevocable Trust, and Frederick A. Crawford, attorney

for Defendant Russell L. Bauknight in his individual capacity.
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PROCEDURAL HISTORY

Plaintiff filed a Complaint in this action on June 10, 2013. Attached to the Complaint as
Exhibit 1 was a Petition for Allowance of Claim. Defendant Bauknight filed his motion to
dismiss the Complaint pursuant to Rule 12(b)(6) and motion for more definite statement pursuant
to Rule 12(e) in his fiduciary capacities as personal representative and special administrator of
the Estate and trustee and special trustee of the Trust on J uly 10, 2013.

STANDARD OF REVIEW

A claim may be dismissed pursuant to a Rule 12(b)(6) motion to dismiss if the defendant
demonstrates that the plaintiff has failed to allege facts in the complaint sufficient to establish a
cause of action. Disbato v. S.C. Assoc. of School Administrators, 404 S.C. 433, 441, 746 S.E.2d
329,333 (2013). A couft must base its ruling on a Rule 12(b)(6) motion to dismiss solely on the
allegations set forth in the complaint, and the court must consider all factual allegations as true.
Id. A Rule 12(b)(6) motion may not be granted if the facts alleged in the Complaint and any
inferences drawn therefrom would entitle the Plaintiff to any relief on any theory. Baird v.
Charleston County, 333 S.C. 519, 527, 511 S.E.2d 69, 73 (1999); Stiles v. Onorato, 318 S.C.
297, 300, 457 S.E.2d 601, 602-03 (1995). If the factual allegations and inferences reasonably
deducible therefrom, viewed in the light most favorable to the plaintiff, would entitle the plaintiff
to relief under any theory, then a Rule 12(b)(6) motion to dismiss should not be granted. /d. The
complaint should not be dismissed merely because the court doubts the plaintiff will prevail in
the action. Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 248 (2007).

DISCUSSION & ANALYSIS

1. First Cause of Action: Voiding Appointment, Settlement and Notice and

Granting of Claims
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In the first cause of action, titled “Voiding Appointment, Settlement and Notice and
Granting of Claims,” Plaintiff appears to be requesting that the Court enter an order finding that
Defendant Bauknight’s appointment as special administrator of the Estate and special trustee of
the Trust be found void. Plaintiff also requests that the Notice of Disallowance issued by
Defendant Bauknight be declared void, the settlement entered into between Robert L. Buchanan,
Jr., and the Estate and Trust be declared void, and that Plaintiff’s Claim and related cases be
granted. (Compl. §221.)

a. Voiding Appointment as Special Administrator or Special Trustee

In the complaint, the Plaintiff repeatedly alleges that Defendant Bauknight’s appointment
as a general or special fiduciary of the Estate or Trust became void upon the Supreme Court’s
issuance of its decision in Wilson v. Dallas, 403 S.C. 41 1, 743 S.E.2d 746 (2013), on May 8,
2013. (Compl. 49 4, 194.) Plaintiff also requests that Defendant Bauknight’s emergency
appointment as special administrator of the Estate or special trustee of the trust be declared void.
(Compl. §220.)

At the hearing, Plaintiff alleged that the appointment of Bauknight as special
administrator and special trustee is void because it was issued after the Supreme Court issued its
opinion in Wilson v. Dallas, 403 S.C. 411, 743 S.E.2d 746 (2013), on May 8, 2013, and prior to
remittitur, which issued on May 24, 2013. The Court takes judicial notice of these two orders.

This Court also takes judicial notice of the Aiken County Probate Court’s order dated
June 13, 2013, in Case No. 2007-ES02-0056, 2008CPO201647~, appointing Defendant Bauknight
as special administrator of the Estate and confirming all prior appointments of Defendant
Bauknight as special administrator. The Court further takes judicial notice of this Court’s order
dated June 13, 2013, appointing Defendant Bauknight as special trustee of the Trust and

confirming all prior appointments of Defendant Bauknight as special trustee.
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Rule 12(b)(6) of the South Carolina Rules of Civil Procedure is substantially similar to its
counterpart in Rules 12(b)(6) and 12(d) of the Federal Rules of Civil Procedure. In the absence
of prior state law on a particular issue, federal cases interpreting substantially similar federal
rules are persuasive. Unisun Insurance v. Hawkins, 342 S.C. 537, 537 S.E.2d 559 (Ct. App.
2000).

When considering a Rule 12(b)(6) motion to dismiss, a court generally may not consider
material outside of the complaint. Baird, 333 S.C. at 527, 511 S.E.2d at 73; Stiles, 318 S.C. at
300, 457 S.E.2d at 602. Federal courts addressing the issue, however, have held that a court may
take judicial notice of matters of public record outside of the pleadings and consider them for
purposes of a Rule 12(b)(6) motion to dismiss. Henson v. CSC Credit Serv., 29 F.3d 280, 284
(7th Cir. 1994); Kramer v. Time Warner Inc., 937 F.2d 767, 773 (2d Cir. 1991). In considering a
Rule 12(b)(6) motion to dismiss, courts may take judicial notice of documents filed in such court
or in other courts. Reyn's Pasta Bella v. Visa USA, 442 F.3d 741, 746 n. 6 (9th Cir. 2006); see
also Henson, 29 F.3d at 284; Kramer, 937 F.2d at 773-74. If factuaf allegations establishing a
defense are certain and clear on the face of the complaint, or other matters of which a court may
take judicial notice, then a court may grant a motion to dismiss based on an affirmative defense
or for lack of standing. See Santana-Castro v. Toledo-Davila, 579 F.3d 109, 113-14 (1st Cir.
2000) (reviewing motion to dismiss based on statute of limitations); Citibank Global Markets,
Inc. v. Rodriguez Santana, 573 F.3d 17, 23 (1¥ Cir. 2009) (reviewing motion to dismiss based on

.afﬁrmative defense of release); In re Ackerman, 247 B.R. 336, 339 (Bankr. M.D. Fla. 2000)
(granting motion to dismiss for lack of standing).
Because Defendant Bauknight was appointed as special administrator and special trustee

after the issuance of remittitur by the South Carolina Supreme Court, the Court grants Defendant



Bauknight's motion to dismiss Plaintiff’s action seeking to void the orders appointing Defendant
Bauknight as special administrator and special trustee entered prior to remittitur as moot.
In addition, in seeking to have Defendant Bauknight’s appointment as special
administrator and special trustee be found void, Plaintiff alleges as follows:
[I]n clear defiance of the Wilson v. Dallas mandate, [Defendant
Bauknight] sought and may have obtained ex parte orders
appointing him SA/ST without notice or hearing not for the proper

purpose of emergency protection of assets — but to continue his
plan, with Tommie Rae and other to dismantle the Estate Plan.

(Compl. §220.)

In the Complaint, Plaintiff appears to allege that the Probate Court’s May 9, 2013 order
appointing Defendant Bauknight as special administrator is void because Defendant Bauknight’s
intentions in seeking the order did not fall within the plain meaning of S.C. Code §§ 62-3-614
and 62-3-617, and the order was issued without notice or a hearing. Assuming this allegation is
true, Plaintiff has not stated a viable cause of action. |

As the Plaintiff is aware, \it is the law of this case that, in accordance with Estate of Boyce
v. Work, 305 S.C. 43, 406 S.E2d 184 (Ct. App. 1991), this Court does not have subject matter
jurisdiction in connection with an appeal from a Probate Court order regarding the emergency
appointment of a special administrator. The appointment of a special administrator is clearly
temporary, and this Court does not have subject matter jurisdiction to hear an appeal challenging
the appointment of a special administrator as an interlocutory order.

b. Voiding Settlement Agreement

To the extent that Plaintiff’s first cause of action requests this Court to overturn a
settlement agreement entered into between Defendant Bauknight, as personal representative or
special administrator of the Estate or trustee or special trustee of the Trust, and Robert L.
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Buchanan, Jr. (the “Settlement Agreement™), the Court finds that Plaintiff does not have standing
to bring this claim.

Standing refers to a party’s right to make a legal claim or seek judicial enforcement of a
duty or right. Powell ex rel. Kelley v. Bank of Am., 379 S.C. 437, 444, 665 S.E.2d 237, 241 (Ct.
App. 2008) (quoting Black's Law Dictionary 1413 (7th ed. 1999). Standing is a concept of
justiciability concerning whether a particular person may raise legal arguments or claims. Id.
(quoting 1A C.J.S. Actions § 101 (2005). It concerns whether an individual has a sufficient
interest in the outcome of the litigation to warrant consideration of the person’s position by a
court. /d.

The proponent of a claim has the burden of proving the three elements of standing:

(H That the person has suffered an injury in fact, a legally protected interest that is
(a) concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical,

) There is a causal connection between the injury and the conduct complained of -
the injury must be fairly traceable to the challenged action of the defendant and not the result of
the independent action of some third party not before the court; and

3) It must be likely, as opposed to merely speculative, that the injury will be
redressed by a favorable decision.

Smiley v. SCDEC, 374 S.C. 326, 329, 649 S.E.2d 31, 32-33 (2007).

“As a general rule, to have standing a litigant must have a personal stake in the subject
matter of the litigation.” Ex parte Morris, 367 S.C. 56, 62, 624 S.E.2d 649, 652 (2006).
Standing requires that the person be a real party in interest, a person with a real, material or
substantial interest in the subject matter of the litigation, as opposed to one who has only a
nominal or technical interest in the action. /d.
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In the Complaint, Plaintiff seeks to have the Settlement Agreement declared void.
(Compl. § 221.) The Complaint alleges that the Settlement Agreement relates to 'Buchanan’s
claims against the Estate for attorney’s fees and other matters that are the basis of Plaintiffs
Petition for Allowance of Claim. (Compl. §35.) The Complaint appears to request that the Court
declare the Settlement Agreement void so that Buchanan can proceed to collect under the
Petition for Allowance of Claim filed by Plaintiff in this matter. (Compl. §269.)

Construing the factual allegations of the Complaint in the light most favorable to the
Plaintiff, the Court finds that Plaintiff does not allege facts to show that she has standing to
challenge the Settlement’ Agreement. Plaintiff has not alleged that she is a party to the
Settlement Agreement or that she has any enforceable interest in or related to the Settlement
Agreement. In addition, Plaintiff has not alleged that she has any legally protected interest that is
injured by the Settlement Agreement or may be redressed by the Court’s granting the remedy
sought in the Complaint, in particular, voiding the Settlement Agreement.

In contrast, the allegations in the Complaint show that Plaintiff is attempting to request
this Court to overturn the Settlement Agreement on Buchanan’s behalf, without any allegation
that Plaintiff is authorized to act on behalf of Buchanan or legally entitled to represent his
interests. As a result, the Court finds that, based on the allegations of the Complaint, Plaintiff
does not have standing to bring this action seeking to void the Settlement Agreement, and the
Court hereby grants Defendant’s Rule 12(b)(6) motion to dismiss with respect to any action in
the Complaint seeking to void the Settlement Agreement.

c. Voiding of Notice

Plaintiff also seeks to have the Notice of Disallowance issued by Defendant Bauknight
declared void. (Compl. § 221.) To the extent this cause of action reasonably is based on the

allegedly void appointment of Defendant Bauknight as special administrator prior to the
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Supreme Court’s issuance of remittitur, the Court grants dismissal of the claim based on
Defendant Bauknight’s appointment as special administrator pursuant to the Probate Court’s
June 13, 2013 order as discussed above.

Even assuming, arguendo, that Defendant Bauknight’s appointment as special
administrator is void, Plaintiff’s request to void the Notice of Disallowance is moot because
Plaintiff has filed a Petition for Allowance of Claim and requested the court to consider her
claim. S.C. Code Ann. § 62-3-806(a), (b) (providing procedure for filing petitions for allowance
of claim before or after personal representative mails notice of disallowance.).

d. Granting of Claim

To the extent that Plaintiff alleges that her claim should not be denied and requests an
order of this Court granting payment of the claim, the Court presumes that this request for relief
is subsumed by the Petition for Allowance of Claim simultaneously filed by the Plaintiff with the
Complaint. The Court, therefore, denies Defendant Bauknight’s motion to dismiss to the extent
it requests dismissal of Plaintiff’s claim for payment pursuant to her Petition for Allowance of
Claim.

2. Second Cause of Action: Removal and Accounting of Bauknight;

Appointment of SA/ST for Litigation on Behalf of Will/2000 Trust &
SA/ST for Management under Will/200 Trust

The Second Cause of Action in Plaintiff’'s Complaint appears to request a general
removal of Defendant Bauknight as special administrator of the Estate and as special trustee of
the Trust, an accounting by Defendant Bauknight, and appointment of a special administrator

and trustee. (Compl. § 282.)

a. Removal of Special Administrator, Accounting with respect to the
Estate, and Appointment of a Special Administrator
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A general personal representative may be removed for cause on the petition of a person
interested in the estate. S.C. Code Ann. § 62-3-611. A special administrator may be removed
for cause by the same procedure. S.C. Code Ann. § 62-3-618.

An interested person with respect to an estate includes heirs, devisees, children, spouses,
creditors, beneficiaries, and any other having a property right in or claim against a trust or estate
of a decedent that may be affected by the proceeding. S.C. Code Ann. § 62-1-201(20).

In relevant part, Plaintiff’s claim for removal of Defendant Bauknight as special
administrator of the Estate will survive dismissal if the allegations in the Complaint establish that
she is a creditor with a claim against the Estate which may be affected by the proceeding. S.C.
Code Ann. § 62-1-201(20). The Court finds that the well-pled allegations of the Complaint,
which are presumed to be true, fail to establish that the Plaintiff is an interested person entitled to
seek removal of Defendant Bauknight as special administrator of the Estate.

Plaintifs Complaint does not contain any allegation, nor any reasonable inference
therefrom, that Defendant Bauknight’s actions as special administrator jeopardize or will cause
the Estate to be unable to make payment on Plaintiff’s claim against the Estate. Other than the
mere fact of denial of her claim, nowhere in the Complaint does Plaintiff allege that Defendant
Bauknight is wasting or administering the Estate in any manner that will cause assets to be
unavailable for payment of her claim in the ordinary course of administration of the Estate. To
hold otherwise would be to find that any alleged creditor of an Estate could bring an action for
removal of a personal representative for no reason other than preliminary denial of the alleged
creditor’s claim.

Plaintiff’s Complaint contains numerous allegations questioning the date of death value

Defendant Bauknight established for the Estate. (Compl. § 232-33, 240, 243, 270, 274.) In the
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Complaint, Plaintiff alleges that the date of death value of the Estate was far more than the value
purportedly established by Defendant Bauknight, and also that after the decedent’s death the
Estate has generated funds to pay down substantial debts associated with the Estéte. (Compl. §
17, 113, 228.) The Complaint, however, contains no allegations reasonably establishing how the
date of death value claimed by Defendant Bauknight, or any other action other than his mere
denial of Petition’s alleged claim against the Estate, jeopardizes payment of her claim from the
current assets of the Estate.

Based on the foregoing, the Court grants Defendant Bauknight’s motion to dismiss
Plaintiff’s claim for removal of Defendant Bauknight as special administrator for lack of
standing. As such, the Court additionally grants Defendant Bauknight’s motion to dismiss
Plaintiff's claims for an accounting with respect to the Estate and appointment of another special
administrator as moot.

b. Removal of Special Trust, Accounting with respect to the Trust,
and Appointment of a Special Trustee

Plaintiff also seeks to have Defendant Bauknight removed as special trustee of the Trust.
(Compl. § 282.) Plaintiff alleges that she is an “other” entitled to enforce the Trust. (Compl. §
l.c.)

A beneficiary may request the (iourt to remove a trustee for any of the reasons set forth in
subsection (b) of § 62-7-706 of the South Carolina Trust Code. S.C. Code Ann. § 62-7-706(a).
With respect to a charitable trust, a beneficiary includes any person entitled to enforce the trust.
S.C. Code Ann. § 62-1-201(2). With respect to a person entitled to enforce a charitable trust, the
South Carolina Trust Code provides as follows:

The settlor of a charitable trust, the trustee, and the Attorney
General, among others, may maintain a proceeding to enforce the

trust.
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S.C. Code Ann. § 62-7-405(c) (emphasis added).

The comments to S.C. Code Ann. § 62-7-405(c) cite to Susan N. Gary, Regulating the
Management of Charities: Trust Law, Corporate Law, and Tax Law, 21 U. Hawaii L. Rev. 593
(1991) for the law on the enforcement of charitable trusts. In relevant part, that article discusses
how courts have occasionally permitted private persons with a “special interest” in a charitable
organization to sue that organization. Gary, Regulating the Management of Charities: Trust
Law, Corporate .Law, and Tax Law, 21 U. Hawaii L. Rev. 593, 627 (1991). Persons with a
special interest in the charity include persons who are members of an identifiable class of
beneficiary of the charity, and not merely a member of the general public who is concerned that
the charity be run properly. Id. The article cites to a study highlighting factors most likely to
induce a court to grant standing to sue a charity to private persons: (1) the extraordinary acts
complained of and the remedy sought by the plaintiff; (b) the presence of fraud or misconduct on
the part of the charity or its directors; (c) the attorney general’s availability or effectiveness; and
(d) the nature of the benefitted class and its relationship to the charity. Id.

Tn construing the factual allegations in the Complaint in the light most favorable to the
Plaintiff, the Court finds that Plaintiff has not alleged that she is reasonably included amongst
those persons statutorily listed to maintain a proceeding to enforce the Trust. The factual
allegations of the Complaint allege that the Trust was intended to provide private scholarships to
needy students. (Compl. ] 3, 12, 21, 43, 71.) Plaintiff makes no allegations that she is a
member of this class, or in a position to represent a member of this class.

To support her claim that Plaintiff is an “other” entitled to enforce the Trust, Plaintiff
relies solely on allegations related to her previous fiduciary relationship with the Trust and her

alleged continuing duty to protect the Estate and Trust. (Compl. 1 155, 157, 166-67, 215, 218.)
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The Court takes judicial notice of the South Carolina Supreme Court’s decision in Wilson v.
Dallas, 403 S.C. 411, 743 S.E.2d 746 (2013), which is relied on heavily by the Plaintiff in the
Complaint. (See Compl. § 3, 169, 269.) In that decision, the Supreme Court stated as follows
with respect to Plaintiff’s removal as a co-fiduciary of the Estate:

We are also aware that Appellants have sought $5 million in fees
for their services as fiduciaries for a relatively short interval of
time. In addition, Appellants sought and obtained permission from
the circuit court to sell iconic assets from Brown’s estate in order
to raise funds, and a large portion of the amount raised went first to
pay Appellants’ own attorneys’ fees. Appellants also
unsuccessfully attempted to sell Brown’s GRAMMY award at
auction; the process was halted only because officials from the
National Academy of Recording Arts and Sciences reclaimed the
award after informing Appellants that it was a longstanding policy
that the award could not be sold by recipients or anyone acting on
their behalf. These actions and the extreme discord between the
parties convince us that Appellants’ continued service as
fiduciaries is not in the best interests of the estate.

Wilson, 403 S.C. at 448-49, 743 S.E.2d 766-67.

The Court finds that, taken together with the factual allegations contained in Plaintiff’s
Complaint, Plaintiff cannot reasonably be included in the category of the settlor, trustee,
Attorney General, or others with an interest in enforcing the Trust. To rule otherwise would be
to allow Plaintiff to attempt to enforce the Trust in an individual capacity where she has
previously been removed from a position to enforce the Trust in a fiduciary capacity. Because
the statute cannot reasonably be read to allow Petitioner to enforce the Trust in an individual
capacity, after the removal of Plaintiff in a fiduciary capacity, the Court grants Defendant
Bauknight’s motion to dismiss Plaintiff’s claim to remove Defendant Bauknight as special
trustee, for an accounting, and for appointment of another special trustee.

3. Third Cause of Action: Leave 1o Amend After Removal and/or
Appointment of SA/ST

-12- %
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In her third cause of action, Plaintiff requests leave to amend after the Court considers
issues related to the appointment of a special administrator or special trustee. (Compl. § 286.)

Because the Court grants Defendant Bauknight’s motion to dismiss with respect to any
claims in the Complaint relating to removal of Defendant Bauknight as special administrator or
special trustee and appointment of another special administrator or special trustee, the Court
dismisses Plaintiff’s Third Cause of Action as moot.

4. Fourth Cause of Action: Attorney’s Fees

Because the Court grants Defendant Bauknight’s motion to dismiss with respect to any
claims in the Complaint other than Plaintiff’s Petition for Allowance of Claim, the Court
dismisses Plaintiff’s Fourth Cause of Action as moot with respect to any claim for attorney’s fees
other than those related to Plaintiff’s Petition for Allowance of Claim.

CONCLUSION

Viewing the facts alleged in the complaint, and any inferences drawn therefrom in the
light most favorable to the Plaintiff, it is clear that Plaintiff, in large part, has not stated claims
upon which relief may be granted. For that reason, Defendant Bauknight’s Motion to Dismiss is
DENIED to the extent that it seeks to dismiss Plaintiff’s request for payment of her claim in
accordance with the Petition for Allowance of Claim, and is GRANTED to the extent of all
other claims set forth in the Complaint.

The Court notes that the Complaint contains no allegations bringing causes of action
against Defendant Bauknight as general personal representative of the Estate or general trustee of
the Trust, and as such the Court grant’s Defendant’s Bauknight’s motion to be dismissed as a
party to the action in those capacities.

In light of this ruling on Defendant Bauknight’s Motion to Dismiss, Defendant’s Rule

12(e) Motion for More Definite statement is not considered at this time.



Defendant Bauknight has fifteen (15) days from receipt of this order to respond to
Plaintiff’s Petition for Allowance of Claim.
IT IS SO ORDERED.

The Honorable Doyet A. Early 111 ﬁ °
Second Judicial Circuit

Aiken, South Carolina

/” ) ,2014.
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