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STATE OF SOUTH CAROLINA _ ) IN THE COURT OF COMMON PLEAS

_ ) : N
COUNTY OF CHARLESTON ) | 2 T
Willie Preston, individually and as the C/A No. 2013-CP-10-03054- - % %, &
Personal Representative of the Estate of B G ((/f & <
Martha Preston, Deceased, . 73 '4k> %
Plaintiff, "9'

" Versus ASSOCIATES, LLC’S1 MOTI

Surgical Care Affiliates, LLC, MATTER JURISDICTION AND'
Charleston Surgery Center, L:P.; Laura
Bilancione, R.N.; Coastal Anesthesia
Associates; and Christine Thompson,

M.D.,

N N e N N N N N’ N N N S’ N

Defendants.

THIS MATTER comes before the Court on befendant Coastal Anesthesia Associates,
LLC’s (hereinafter “Coastal Anesthesia) Motion to Dismiss for Lack of Subject Matter
Jurisdiction or, in the Alternative, to Set Aside the Entry of Default. Based upon the motions and
briefs submitted, accompanying exhibits and affidavits, argurnehts of counsel, and after carefully
considering all of the same, the Court hereby denies Coastal Anesthesia’s Motion to Dismiss for
Lack of Subject Matter Jurisdiction and.g'rants Coastal Anesthesia’s Motion to Set Aside Entry
of Default.

FACTS

This is a medical malpractice action filed against the above-named defendants, wherein

-Plaintiff alleges that Defendants were negligent in performing his wife’s knee surgery and her

 subsequent treatment in April of 2012. On November 13, 2012, Plaintiff filed a Notice of Intent

naming as defendants Surgical Affiliates, LLC, Charleston Surgery Center, L.P., Nurse Doe,

Christine Thompson, M.D. (hereinafter “Dr. Thompson™) and ABC: Anesthesia Group. (See

ORDER DENYING DEFENDANT. y
COASTAL ANESTHESIA Oo’f% &

DISMISS FOR LACK OF SUBJECT

GRANTING DEFENDANT’S MOTION
TO SET ASIDE ENTRY OF DEFAULT

Defendant’s Exhibit 1, Plaintiff's Notice of Intent to File Suit, 2012-CP-10-7&@@%¥@ED
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I Improperly identified as “Coastal Anesthesia Associates.”
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“Notice of Intent”). Notably, Plaintiff did not name Coastal Anesthesia as a party to the Notice
of Inteni. |

Current counsel for Coastal Anesthesia filed a Notice of Appearance on behaif of Dr.
Thompson, but not on behalf of Coastaii Anesthesia and( not ori biahalf of ABC Anesthesia Group.

(See Defeildant’s Exhibit 2). On December 10, 2012, Plaintiff filed certificates of service

evidencing service on Surgical Care Affiliates, LL.C, Charleston Surgery Center, L.P., and Dr.
Thompson. (See Exhibit 3, Certificates of Service). The Plaintiff did not serve Coastal

Anesthesia with the Notice of Intent. (See Defe_ndant’s Exhibits 4 and 5, Affidavits of Randall

Kerns, M.D. (“Dr. Kerns”) and Wendy B. Sandei's,‘ MBA CMPE CANPC (“Sanders”)),'as
Plaintiff did not know its identity.

- A pre-suit mediation occurred on April 1, 2013, and James Hood of Hood Law Firm,

' LLC attended on behalf of Dr. Thompson; Chad McGowan of McGowan, Hood, & Felder

(\attended foi' Plaintiff, and Jack Gresh cif Hall, Booth, Smith P.C. attended on behalf of the

Defendant .nurse'arnld surgery center. The mediation ended with the parties at an impasse. (See

Exhibit 6, Mediation Results Form). Neither “ABC Surgical Group” nor Coastal Anesthesia

participated in pre-suit mediation. After mediation Mr. Hood identified the Anesthesia Groiip as

Coastal Anesthesia.
| On May 24, 2013, Plaintiff restyled his caption and ﬁled his Complaint, naming, for the
first time, Coastal Anesihesia. On July 8, 2013, Plaintiff attempted service of the Complaint on

Coastal Anesthesia via certified mail return receipt requested to Coastal’s registered agent

Randall Kerns, M.D. Jody Hawkins signed for the Complaint. (See Defe_ndant’s Exhibit 7).

However, I find that Jody Hawkins is not, has never been, and was not on July 8, 2013 an

employee, agent or representative of Coastal Anesthesia. (See Defendant’s Exhibit 4, Aff. of
Sanders). Ms. Hawkins is, and was on July 8, 2013, an employee, agent or representative of
Charleston Surgery Center, L.P., one of the Defendants who has settled this case with the

Plaintiff. Id.



On September 23, 2013, Coastal Anesthesia filed an Answer to Plaintiffs Compl:aint.

- Plaintiff filed his Application for Default Judgment and Request for a Damages Hearing on
September 26, 2013. This Court entered an Order of Default on November 25, 2013. On
December 5, 2013, Coastal Anesthesia:filed this Motion to Disrhiss for lack of subject matter
jurisdiction, or in the alternative, to Set Aside ;he Entry of Default. At the hearing, the court sua
sbon_te amended the Order of Default filed on November 25, 2013, with the consent of the parties
at the hearing, and subsequently issued an amended order to reflect and entry of defauit rather

than a default judgment.

LAW AND ANALYSIS

A. Fallure to Comply with South Carolina Code § 15-79-125 Does Not Affect This
Court’s Subject Matter Jurisdiction

Coastal Anesthesia contends that this court lacks subject matter jurisdiction over the
Complaint, as the Plaintiff failed to comply with the Notice of Intent process set forth in S.C.
K/‘\ Code Ann. § 15- 79 125.  Subject matter jurisdiction “refers to a court’s constitutional or

statutory power to adjudlcate a case.” Johnson v. S. Carolina Dep t of Prob.., Parole, & Pardon

Servs., 379 S.C. 279, 284 (2007). ‘

S.C. Code Ann. § 15-79-125 limits the circuit court’s ability fo hear a fnédical
malpractice suit until the substantive pre-litigation requirements set forth in the Statute have been
fully fulfilled. Prior to filing a summons and complaint, a plaintiff must “contemporaneously file
a Notice of Intent té File Suit and an affidavit of an expert witness.” S.C. Code Ann. § 15-79-
125(A). The Notice of Intent “must name all adverse parties as defendants™ and is fequired to
“be served upon all named defendaﬁts.” Id. Following Service of the Notice .of Intent,
“[w]ithin ninety days and no later than one hundred »twenty days from the service of the Notice-
of Intent to File Suit, the parties shall paﬂicipéte in_ a mediation conference . . . .” § 15-79-
125(C). A plaintiff rﬁay only file a summons and complaint after the parties are unable to reach

a resolution at pre-suit mediation. § 5-79-125(E).



This court finds that while failure to comply with the Notice of Intent procedures under §
15-79-125 may lead to dismissal of a complaint, it was not the legislative intent to completely
deprive the circuit court of subject matter jurisdiction over the action.

THEREFORE, this court denies Coastal Anesthesia’s Motion to Dismiss for Lack of

4 Subject Matter Jurisdiction.

B. I(;oastal Anesthesia Demonstrated Good Cause Warranting Relief from Entry of
' efault ‘ : '

Rule 55(c) of the South Carolina Rules of Civil Procedure provides that a court may set

aside an entry of default where “good cause exists.” Wham v. Shearson Lehman Bros., Inc., 298

S.C. 462, 465, 381 S.E.2d 499, 501 (Ct. Ap;p. 1989). The decisioh whether to grant relief from
an entry of default is solely within the sound discretion of the trial court. Id. The trial court
should consider the following factors. iﬁ deciding whether good cause exists: 1) the timing of the
motion for relief; 2) whether the defendant has a meritorious defense; -and_3) the degree of
prejudice to the Plaintiff if relief is granted. Id. at 465, 381 S.E.2d 499, 501-02.

Good cause is a relatively low standard compared to the more rigorous standard applied

to setting asidé default judgments pursuant to Rule 60(b), SCRCP. See Richardson v. P.V., Inc.,
383 S.C. 610, 682 S.E.2d 263, 266 (2009) (“The standard for granting relief from aﬁ_ entry of
default is good cause under Rule 55(c), SCRCP, while the standard is more rigérous for granting
relief from a default ju&gment under Rule 60(b), SCRCP™). The defaulting party should also
“provide an explanation for the defa_ult and give reasons why vacation of the default entry would

serve the interests of justice.” Sundown Operating Co., Inc. v. Intedge Indus., Inc., 383 S.C. 601,

607, 681 S.E.2d 885, 888 (2009).

This court finds that Coastal Anesthesia has shown good cause and should be granted
relief from the entry of default. A review of the Wham faétoré supports a finding thét the Entry
of Default should be set aside. As to the first factor, the timing of the motion for relief, the Order

Entering Judgmént against Coastal Anesthesia was filed on November 25, 2013. As the Clerk’s



office was closed for the Thanksgiving holiday, Coastal Anesthesia filed a Motion to( Set Aside
Default Judgment on December 5, 2013. No significant events have taken place in this case
since the court entered default judgment, and therefore, Coastal Anesthesia meets the timing
element of good cause. |

-As to the second factor, a meritorious defense, the claim against Coastal Anesthesia is
premised upon the alleged vicarious liability 6f Dr. Thompson. Therefore, the defenses raised in

her Answer (Defendant’s Exhibit 9) and affidavit are sufficient to satisAfy the meritorious

defense requirement. (See Defendant’s.Exhibit 14, Affidavit gf Dr. Thompson).

As to the third factor, the degree of prejudiéé to Plaintiff, this lawsuit was Qery recently
filed and thus far only written discovery has been exchanged. Therefore, the delay in time does
not prejudice the Plaintiff, and allowing this case to proceed will not» prejudice the Plaintiff.

As‘C-oastal Angsthesia explained in its Motion to Set Aside Entry of Default, at no point
in time did Dr. Kerns, Ms. Sanders, or anyone else authorized to receive process on behalf of
Coastal Anesthesia‘, cv.er receive service of a Notice of Intent to File Suit naming Coastal
Anesthésia as a party to the Notice of Intent. At no point in time did Plaintiff or Plaintiff’s
counsel contact Dr. Kerns, Ms Sanders, or 'cinyone else authorized to receive service on behalf of;-
Coastal Anesthesia, to make Coastal Angsthgsia aware that Plaintiff intended to include ii as é
party to the Notice of Intent.

Additionally, service of Summons and the Cdmplaint on. Qoastal Anésthesia was
insufficient under Rule 4, SCRCP. The Plaintiff argued in its Memorandum in Opposition to this
motion that Coastal Anesthesia Waived any objéctions to improper service by failing-to raise
. these objections in its Answer to Plaintiff's Complaint, or in a timely motion made pursuant to
Rule 12, SCRCP. Plaintiff points to Rule 12(h)(1), SCRCP, v;'hich states that an insufficiency of
service of process d'efense is waived if a party fails to raise the defense in a pre-answer motion or
in the answer. However, as this court enfered default against Coastal Anesthesia, and Coastal

Anesthesia did not have the permission of the Plaintiff or the leave of court to answer the
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Plaintiff's Complaint, the answer submitted by Coastél Anesthesia was null and cannot act to
waive a defense of insufficiency of service of process. The coﬁrt further concludes that it would
not serve the interests of justice to permit a plaintiff to hold a defendant in default based upon the
date an answer was filed, when no entry of default was entered, and simultaneously conclude
that certain defenses wére v;/aived because not asserted in the -untifnely answer. Therefor-e,
Coastal Anesthesia may properly object to the sufficic;,ncy of service as a basis to set aside the .
entry of default.

Corporations, such as Coastal Anesthesia, may be served by delivering the summons and
complaint to “an officer, a managing or general agént, or to any othef agent authorized by
appointment or by law to receive service of process.” Rule 4(d)(3), SCRCP. Service was
improper in this case as Jody Hawkins signed for the Complaint, which Plaintiff had seni via
regular mail to Coastal’s registered agent Dr. Kerns, who is not, never has been, and was not on
July 8, 2013 an employee, agent or representative of Coastal Anesthesia. Ms. Hawkins is an
employee of Charleston Sur.gery Center, L.P., oné of th¢ Defendants who has settled this case
with the Plaintiff. Plaintiff contends that Ms. Hawkins delivered the summons and complaint to
Dr. Kerns and therefore effected personal service on him under Rule 4(d), SCRCP. However,
under Rule 4(c), SCRCP, service may not.be made by “a party to the action” upon another party.
As an employee and agent of Charleston Surgery Center, L.P., another Defendant in this case as
of July 8, 2013, Ms. Hawkiﬁs w_és _pnable to servre Coastal Anesthesia. Thereforf_:, service on
Coastal Anesthesia was improper under Rule 4, SCRCP.

In light of the fact that Coastal Anesthesia had not been named in the Notice of Intent and
was not properly served with the Complaint, Dr. Kerns, with knowledge of the lawsuit againét
Dr. Thompson, could reasonably conclude that no further actions were needed on the parf of
Coastal Anesthesia. Because Dr. Thompson was in the proceés of defending the lawsuit, and
giveﬁ the fact that the only avenue of recovery against Coastal Anesthesia is premised upon the

alleged vicarious liability (or non-delegable duty of care) of its independent contractor Dr.
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Thompson, it was reasonably for Dr. Kems to conclude that her defenses applied equally to
Coastal Anesthesia. Further, Coastal Anesthesia was not given the opportunity to participate in
the mandator.y pre-suit mediation process.

The interests of justice would be Best served by setting aside default, as they require
compliance with SCRCP Rule 4 in order to apprise a party of a pending action. Furthermore,
Plaintiff failed to follow the require.ments set forth under § 15-79-125 with respect to Coastal
- Anesthesia, and as such, Coastal Anesthesia never received proper notice of Plaintiff’s potential

suit against it or an opportunity to participate in pre-suit mediation, as is required by South
Caroliqa statutes. Thérefore, the interests of justice will be served by setting aside default and
allowing the case to be resolved on the merits. Finally', the poliéy of the law favors bringing
trials on the merits whenever possible.

This court finds that C.oasgal Anesthesia has adécjuately provided an explanation for the
default and pfovided reasons why vacating the entry of default serves the interests of justice.

THEREFORE, Coastal Anesthesia has met all of the elements of good cause and this
Court grants Defendant’s motion to set aside the Entry of Default. Coastal Anesthesia will have 30
_days upon proper service of the lSummons and Complaint to Answer or otherwise responsively

plead to the Complaint.

iy

/ e Honora@e J.C. Nlcholson Ir,, r651d1ng Judge
L/ 2014 '

Chafleston, South Carolina - _ ,
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