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- PER CURIAM: After the jury was unable to reach a verdict in his first trial, Oran
Smith was convicted of murder in his second trial and sentenced to thirty years'



imprisonment. .On appeal, Smith argues the:judge prestdmg over his'second trial
-erred in denymg his request for a Jackson v. Denno' hearing on the veéluntariness
of his statement, relying instead on the Jackson v: Denrio hearirig held in the first
trial. We affirm. :

In June 2009, Smtth ﬁrst stood: trlal for the June 2007 murder of Cheryl Snow
before Judge Harrington. After the jury was selected in that trial, but prior to the
jury being sworn, the trial court held a Jackson v. Denno hearing, at which time
Smith sought to exclude one of his statements to police wherein he admitted he
strangled Snow. In considering the totality of the.circumstances, the trial court -
found Smith freely and voluntarily gave his statement to police, and this statement

was thereafter admitted into-evidence over-Smith's objection.. The j jury. was'inable- .. ...

to reach a verdict in Smith's first trial, resulting in'a mistrial. In Dec mber 2009,
Smith was retried for Snow's murder with the same two attorneys representing
Smith and the same.two solicitors presenting the State's case. However, Judge
Dennis presided over the retrial. After the jury was chosen, but again prior to
being sworn, trial counsel sought a Jackson v. Denno hearing. Fmdmg Judge
Harrington had already ruled on the admtSS)blhty of the statement in a Jackson v.
Denno hearing prior to the ﬁrst trial, Judge Dennis declined to hold another
hearing on the matter ‘ : :

On appeal, Smith contends Judge Dennis erred in denymg his: request forasecond
Jackson v. Derino hearing at his December 7, 2009 trial, after his first trial ended in
a mistrial. We ﬁnd no reversible error.

A defendant in a criminal case is entltled to a reliable determination as to the.
voluntariness of his statement in an independent evidentiary hearin‘g, by a tribunal
- other than the jury charged with decxdtng his guilt or innocence, prior to the

' ‘submission of such. statement to the jury. State v: Parker;381 8.C. 68,84,671
S.E.2d-619, 627 (Ct. App. 2008); State v. Creech, 314 S.C. 76, 84, 441 S.E.2d 635,
639 (Ct. App. 1994) ‘This evidentiary hearmg must be conducted out31de the
presence of the jury, where the State must show the statement was voluntartly
made by a preponderance of the evidence.. State v: Simmons, 384 S.C. 145, 162,
682 S.E.2d 19, 28 (Ct. App. 2009). Upon exammmg the totality of mrcumstances
surrounding the statement the c1rcu1t court must determine whether the State has

378 U.S. 368/(1964).



carried its burden of proving the statement was given voluntarily. 1d }:Iere, a
lengthy, independent evidentiary hearing was conducted by Judge .Harrmgton, a
tribunal other than the jury charged with deciding Smith's guilt or innocence, and it
was conducted outside the presence of the jury. After considering the totality of
the circumstances, Judge Harrington determined the statement in question was
freely and voluntarily given by Smith. Further, the law is clear that the proper
remedy for the denial of a Jackson v. Denno hearing on the voluntariness ofa
statement is not a new trial, but is a remand for a Jackson v. Denno hearing on the
voluntariness of the statement. See State v. Primus, 312 S.C. 256, 258, 440 S.E.2d
128, 129 (1994) (remanding the matter to the circuit court for a Jackson v. Denno
hearing since determination of whether appellant was "in custody” presents a
factual issue); Creech, 314 S.C. at 86-87, 441 S.E.2d at 640-41 (holding, when the .
trial court failed to-hold a Jackson v. Denno hearing to determine the voluntariness'
of a statement, neither the Constitution nor the Jackson v. Denno decision
mandated a new trial, if, in a soundly conducted collateral proceeding, the 7
appellant's confession was determined to be voluntary; the appropriate remedy was
not a new trial, but to remand the matter for a suppression hearing); Statev.
Fortner, 266 S.C.-223, 227, 222 S.E.2d 508, 510 (1976) (holding, where the judge
declined to hear any evidence on behalf of appellant concerning circumstances
surrounding his confession, appellant was denied a reliable determination of the
voluntariness of his confession and was entitled to a new hearing on the issue-of
voluntariness, and therefore remanding the case "to the Court of General Sessions
[for that county] to hold a hearing before any judge having jurisdiction in that
circuit for a determination of the voluntariness of appellant's confession")
(emphasis added); see also State v. Miller, 367 S.C. 329, 337-38, 626 S.E.2d 328,
332 (2006) (holding, where the trial court improperly denied Miller an in camera

- identification hearing, this court properly determined Miller was not entitled to'a
new trial, but was entitled to a remand for the purpose of conducting an in camera
hearing on the-identification). Here, Smith has already received a proper hearing

- on the matter, and there is no assertion by him that any new circumstances
warranted a new hearing or that he would have presented any different evidence in -
a new hearing.  Because he would only be entitled to a remand for a Jackson v.
Denno hearing; to be heard by any judge having jurisdiction in that circuit, and he
has already received the same, we find no prejudicial error. See State v. Black, 400
S.C, 10, 16-17, 732 S.E.2d 880, 884 (2012) ("To warrant reversal, an error must
result in prejudice to the appealing party."). -

AFFIRMED.

HUFF, GEATHERS, and LOCKEMY, JJ., concur.
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Appeal from Charleston County

R. Markley Dennis, Jr., Circuit Court Judge

Opinion No. 2013-UP-428

PETITION FOR REHEARING

The‘ Court of Appeals affirmed the above nameﬁ appéllaﬁt's éoﬁvictioﬁ and sentence fc;r
murder November 20, 2013. In suppbrt of this petition for réheéring, which is Being submitted'
on today's date pursuant to Rules 221 and 224 of the South" Carolina Appellate.C:ourt Rules,
appellant submits the following;:

Appellant Srriith. argued on appeal that the tnal judgé erred in denying Smith’s request for a
hearing pursuant to Jaqkson v. Denno, 378 U.S. 368 (1964) at his December 7, 2009 mal aﬁer his -

first trial ended in a mistrial and a Jackson v. Denno hearing was held in the first trial. .



The Court of Appeals affirmed the trial court by holding that Smith had already received a

hearing pursuant to Jackson v. Denno , and since Smith did not claim there was any new

| circumstance, he would be entitled only to a remand for a new. hearing-by any judge havirig

jurisdiction in that error. Because he had already received that heaﬁng, the Cqurt found no
prejudicial error which was needed for reversal.

The Court of Appeals misapprehénded the issue.

ISSUE: Cheryl Snow livo;d in a halfway house in North Charleston. R. 822, 11. 9-17; R. 824, 1. 8-
23. On June 4, 2007, her body was found in her apartment. She had been murdered cvidenced by
the pajaina bottoms wrapped around her neck. R. 810, Il. 8 — 24. Fingerprints from the apartmént
indicated that three men had visited her over the weekend she died; Oran Smith was one of them. R.
1014, 1 2 — 24: R, 1026, 1L 1 - After Smith’s DNA was found on the ligature of the pajama pants,
he was arrested: R. 66, II. 16 ~25; R. 67, II. 1-25; R. 1027, 1. 2~ 14.

Smith provided two statements to police. The first statement was the day after the .victim’>s
~ death in June. R. 1020, 11. 1 = 25; R. 1021, 1l. 1 =25; R. 1022, 11. 1 -5; R._786, 1.4-9. He wés not
arrested aﬁel; that statement. In the second statement in July, he told the police voices told him to
kill Chery! after they had consensual sex. R. 1042,'11'. 2-25;R. 1043,11. 1 - 2S.

Op Juhe 15 tlnlrough- 18, 2009, Oran Smith stood trial in Charleston County, before Judge
Kristi L. Harrington and a jury, on an indictment charging him with the strangulation murder of
Cheryl Snow. Appellant .Snlmith,. who was one of several possible suspects, had been éhot ih the head
in 1994 and lost an eye and some additional cognitive ability as a result. (He was already slow.) He |
admitted to the police that he had sex with Snow — this was not unusual; as they h_ad datéd — but

insisted that he had returned to his mother’s residence before Snow-was murdered. Eventually, an



expert police ixiterrogator got Smith to admit that “voices” told him to kill Snow. Smith’s jury could
not reach a verdict, and the judge declared a mistrial.

. On December 7 through 9, 2009, Smith again stood trial for ,Snow’_s murder, Judge R.

Markley Dennis, Jr. presiding. * Once again, the State’s case hinged upon Smith’s purported

confession. Although he submitted the case to the jury, the judge first offered this frank assessment
of the State’s evidence:
| [W]ithout the statement ... I can tell you what this judge ‘would have.
done. It would have directed a verdict, It’s not there. It’s just not
overwhelming. There’s some circumstantial evidence, but it’s not.
substantial. There’s no question the statement is a critical factor.
R. 1136, 1L 3-13.

Oran Smith did not teétify at eifher of his two trials. R. A hearing pursuant to .fat:ksoh v.
Denno, 378 US 368 (1964) was held in a pretrial hearing' during the first trial. The judge foﬁnd
that his confession statement was voluntary, and therefore was admissible. R. 45,1. 1 -R. 155,
1. 16.

At the close of the stafe’s case in the first trial, defense counsél renewed their motion tb
exclude Smith’s second statement. R. 641; 1. 1 -25. Judge Harrington‘ again ruled tﬁe statement
was given voluntarily and was admissible. R. 660, .ll. 24-25; R 661,11.1-25;R.662,11. 1 -2,

The jury was deadlocked so the judge in the first trial declared a mistrial, R. 725 11. 1 —R.
733, 1L. 8. - ‘ "

During pretrial motions in the second trial on December 7;9, 2009, defense é_ounsel ‘
moved for Smith’s second statement in J uly ‘be suppréﬁsed. Counsél said she aSsumed the court
would redo the entire trial but she understood that the judge would not relitigaterth_e statement

issue again. R. 735; R. 786, 1l. 2 — 24. The judge asked if the hearing was conducted prior to the

jury being sworn to which the state responded that it was since it was a pretrial hearing. The judge



asked if the evidence was fully heard. The state explained that it was, and that it was ruled on again
at the closing of the state’s case. R. 787,11. 1-25. |

The judge st;ated that he understood that a mistrial did not have any biriding effect on either
side. However, he said the Jackson v. Denno hearing was conducted specifically on a motion and
did not occur during the trial of the case. He said he did not have :thg authority to overfule a prior
decision of a circuit court judge. Therefore, he ruled that the rufing of the first trial judge, Judge -
Harrington, stood. He declined to havé a second Jackson v. Denné»hean'ng. R. 788,11 1-25R.
789,11. 1 - 15.

In State v. Woéds, 382 S.C. 153, 676 S.E.2d 128 (2009), the Supreme Court held that a
mistrial was the equivalent of no ﬁ'iél and left the cause pending in the circuit court. The Court also
held that a court ruling as to the admissibility and competency of tésf_iinony during z; trial which is
later declared a mistrial results in no binding adjudication of the rights of the paxtieg.

~ In State v. .Woods, id, Woods was cha;ged with murder, burglary and criminal sexual
conduct (CSC). Woods-requested a transfer of venue due to extensive pre-trial publicity. The state
consented, and the transfer was granted tb anothgr county, Marton. The first trial ended in a mistrial.
When the case was called for the second trial, the state withdreW its consent to transfer of venué. ,
The judge ruled that the trial would be held in Clarendon County, and Woods was convicted, The
Supreme Court affirmed the convictions and wrote that since the first trial resulted in a rhistrial, it
was a nullity and began anew when called again for trial. The motion for a transfer of venue was
held in a pretrial hearing before the first trial as the jurors were selected in Marion County and
transferred to Clarendon County. The Supmﬁe Court still found the rulings from the first trial were

a nullity as shown by their affirming Woods’ convictions.



The Supreme Court cited the case of Grooms v. Zander, 246 S.C. 512,514,144 S.E2d 909,
910 (1965) which held that rulings of the trial judée in a proceeding ending in a mistrial _represented
no binding adjudication upon the parties as the mistrial left the parties in status quo ante.

The Court of Appeals misapprehended the issue because their ruling focused on the '
voluntariness of the statement and-that a remand would be all that wae required, thus since Smith-
already had a hearing, a remand was not necessary/because he suffered no‘prejudice' The Court
failed to address the trial judge’s ruling that pretrial motions were not part of -the trial and therefore
he did not have the authority to overrule the first tnal judge’s ruling that the statement was
admissible. This was in error because the trial judge acknowledged that a mistrial had no bmdmg
effect on either side. |

This ruling by the trial judge that pretrial motions were not part.of the trial was in error as

demonstrated by the Supreme Court’s ruling in State v. Woods, Id. where the Court'aﬁ'lrmed'the

conviction where the trial court changed the pretrial ruling on venue.

The Supreme Court’s ruling in Grooms v. Zander supra, that a mistrial left the parties in_

status quo ante, clarifies. that pretrial motions and rulings have to be part of the trial or else the
parties would not be in the same position as before because the pretrial rulings determine what

evidence is admitted at trial.

In State v. Victor, 300 S.C. 220, 387 S.E.2d 248 (1989), the case rested almost erifirely on
the testimony of a witness.” The Supreme Court ruled that “because ef the egregious error in the trial o
judge’s failure to hold a-suppression hearing or te submit the issue of voluntariness to the jury of
Victor’s statement, whieh conflicted lwith the witness’s testimeny, we reverse appellant’s
comdctions and remand the case for anew trial.’; T-he.eourt wrote that a suppression hearihg alone

- was not sufficient because the jury never considered the issue of voluntariness.



A remand for a hearing only would not be sufficient and would be "p_rejudiéial to Smiﬂilr
because Smith already had a mistrial where the jury-could not deidé even when the statemnent was
admitted. As the trial judge stated, the case hinged on this second statement by -Smith. His
statement was the only evidence against him and therg wete two other potential suspects. Smith had
cognitive impairments which was even more reason to insure the voluntariness of the statement.

The trial court should have granfed Smith’s request fora new hearing pursuant to Jackson v. |

'M, Supra. Denying _the request for this hearing was not harmless error:based on the judge’s
"relnarké, as p;'eviously cited, and based on the solicitor’s extensive. arguments in his clos‘i"n'_g
argument of Smith’s two statements. R. 1161, I1. 21 —=25;R. 1162, 1. 1 -9; R, 1165, 1l. 1 —R. 1168;
1. 25.

WHEREFORE, we respectfilly request the Court of Appeal"s-.t,&reconﬁdér its:decision

Respectfilly submitted,

aNelle Cantey DuR
Appellate Defender

ant

This 4th day of December, 2013..
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CERTIFICATE OF SERVICE
, r

The undersigned altomey hereby certifies that atrue copy of the Petition for Rehearing in
the above-entitled case has been served upon Brendan J. McDonald, Esquire, and Mr, Oran
Smith, #338325, Broad River Correctional Institution, 4460 Broad River Road Columbia, SC

m
5L

aNelld Cantey DuRanL B
Appellate Defender

ATTORNEY FOR APPELLANT

SWORN TO BEFORE ME this 4th day
of December, 2013.

W‘R‘ LLquajz (L.S.)

Notary Public for South Carolina
My Commission Expires: July 3, 2023.




The South Carolina Court of @pped[s

The State, Respondent,
V.
Oran Smith, Appellant.

- Appellate Case No. 2009-148486

After careful consi'd_erationr'of the petition for rehearing, tl_i_’e.CoLirt is unable:to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearmg Accordmgly, the

petition for rehearing is denied, :
| \jwéﬂm L7 «év// J
//%qO % I

Columbia, South Carolina -

CEIVE

cc: ‘ . e

LaNelle Cantey DuRant, Esquire
~ Brendan Jackson McDonald, Esquire
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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in denying Smith’s request for a hearing pursuant to Jackson

v. Denno, 378 U.S. 368 (1964) at his December 7, 20019 trial after his first trial ended in a

mistrial and a Jackson v. Denno hearing was held in the first trial ?



STATEMENT OF THE CASE

On June 15 thrdugh 18, 2009, Oran Smith stood trial in Charleston County, before
Judge Kristi L. Harrington and a jury, on an indictment charging him with the strangulation
murder of Cheryl Snow. Smith was represented by Donna Taylor and William H. Nixon, Jr.
The state was represented by Gregory K. Voight and Chad Simpson. Smith, who was one of
several possible suspects, had been shot in the head in 1994 and lost an eye and some
additional cognitive ability as a result. (He was already slow.) He admitted to the police that
he had sex with Snow — this was not unusual, as they had dated — but insisted that he had
returned to his mother’s residence before Snow was murdered. Eventua.liy, an expert police
interrogator got Smith to admit that “voices” told him to kill Snow. Smith’s jury could not
reach a verdict, and the judge declared a mistrial.
On December 7 through 9, 2009, Smith again stood trial for Snow’s murder, Judge
R. Markley Dennis, Jr. presiding. Smith was again represented by Donna Taylor and -
William Nixon, and the state by Gregory Voight and Chad Simpson. Once again, the State’s
casé hinged upon Smith’s purported confession. Alth(;ugh he submitted the case to the jury,
the judge first offered this frank assessment of the State’s eviglence: |
[W]ithout the statement ... I can tell you what this judge
would have done. It would have directed a verdict. It’s not
there. It's just not overwhelming. There’s some
circumstantial evidence, but it’s not substantial. There’s no
question the statement is a critical factor.
R. 1136, 11. 3-13.
The jury found Smith guilty as charged, and the judge sentenced him to
imprisonment for thirty years. R. 1232, 11. 17 —25.
Smith’s attorney filed a notice of appeal. This appeal follows.

4



ARGUMENT

" The trial court erred in denying Smith’s request for a hearing pursuant to J ackson v.

Denno, 378 U.S. 368 (1964) at his December 7. 2009 trial after his first trial ended in a

mistrial and a Jackson v. Denno hearing was held in the first trial?

Cheryl Snow lived in a halfway house in North Charleston. R. 822, 11. 9-17; R. 824,
II. 8 — 23. On June 4, 2007, her body was found in hér apartment. She had been murdered
evidenced by the pajama bottoms wrapped around her neck. R. 810, 1. 8 — 24. Fingerprints
from the apartment indicated that three men visited her over the weekend she died; Oran
Smith was one of them. R. 1014, I1. 2 - 24; R. 1026, 1. 1 - After Smith’s DNA was found on
the ligature of the pajama pants, he was arrested. R. 66, 1. 16 — 25; R. 67, 1. 1 — 25; R.
1027, 1. 2 - 14.

Smith provided two statements to police.'The first statement was the day after the
victim’s death in June. R. 1020, 1l. 1 —25; R. 1021, 11. 1 -25; R. 1022, 11. 1 -5; R. 786, 11. 4 —
9. He was not arrested after that statement. In the second statement in July, he told the
police voices told him to kill Cheryl after they had consensual sex. R. 1042, 1. 2 - 25; R
1043,11. 1 - 25.

Oran Smith did not testify at either of his two trials. R. A hearing pursuant to

Jackson v. Denno, 378 U.S. 368 (1964) was held in a pretrial hearing during the first trial.

The judge found that his confession statement was voluntary, and therefore was
admissible. R. 45, 11. 1 —R. 155, 11.'16.
At the close of the state’s case in the first trial, defense counsel renewed their

motion to exclude Smith’s second statement. R. 641, 11. 1 -25. The trial judge again ruled



the statement was given voluntarily and was admissible. R. 660, 1. 24-25; R. 661, 11. 1 -
25;R. 662, 11. 1 -2.

The jury was deadlocked so the judgé in thé first trial declared a mistrial. R. 725
1. 1-R.733,11.8.

During pretrial motions in the second trial on December 7-9, 2009, defense
counsel moved for Smith’s second statement in July be suppressed. Counsel said she
assumed the court would redo the entire trial bnt she understood that the judge would not
relitigate the statement issue again. R. 73‘5; R. 786, 1. 2 — 24. The judge asked if the
hearing was conducted prior to the jury being sworn to which the state responded that it was
since it was a pretrial hearing. The judge asked if the evidence was fully heard. The state
explained that it was, and that it was ruled on again at the closing of the state’s case. R. 787,
1. 1-25.

The judge stated that he understood that é mistrial did not have any binding effect on

either side. However, he said the Jackson v. Denno hearing was conducted specifically on a

motion and did not occur during the trial of the case. He said he did not have the authority to
overrule a prior decision of a circuit court judge. Therefore, he ruled that the ruling of the

first trial judge, Judge Harrington, stood. He declined to have a second Jackson v. Denno

hearing. R. 788,11. 1 -25; R. 789,11. 1 - 15.

In State v. Woods, 382 S.C. 153, 676 S.E.2d 128 (2009), the Supreme Court held

that a mistrial was the equivalent of no trial and left the cause pending in the circuit court.
The Court also held that a court ruling as to the admissibility and competency of testimony
during a trial which is later declared a mistrial results in no binding adjudication of the rights

of the parties.



" In State v. Woods, id, Woods was charged with murder, burglary and ‘criminal
sexual conduct (CSC). Woods requested a. transfer of venue due to extensive pre-tn'al
publicity. The state consented, and the transfer was granted to another county, Mariqn. The
first trial ended in a mistrial. When the case was called for the second trial, the state
withdrew its consent to transfer of venue. The judge ruled that the trial would be held in
Clarendon County, and Woods was convicted. The Supreme Court affirmed the convictions
and wrote that since the first trial resulted in a mistrial, it was a nullity and bégan anew when
called again for trial. The motion for a transfer of venue was held in a pretrial hearing before
the first trial as the jurors were selected in Marion County and transferred to Clarendon
County. The Supreme Court still found the rulings from .the first trial were a nullity as
shown by their affirming Woods’ convictions.

The Supreme Court cited the case of Grooms v. Zander, 246 S.C. 512, 514, 144

S.E.2d 909, 910 (1965) which held that rulings of the trial judge in a proceeding ending in a
mistrial represented no binding adjudication uf)on the parties as the mistrial left the parties in
status quo ante.

The trial court should have granted Smith"s request for a new hearing pursuant to

Jackson v. Denno, supra. Denying the request for this hearing was not harmless error based

on the judge’s remarks, as previously cited, and based on the solicitor’s extensive arguments
~ in his closing argument of Smith’s two statements. R. 1161, 11. 21 —25; R. 1162, 11. 1 -9; R.

1165,11. 1 —R. 1168, 11. 25.



CONCLUSION

Based on the above, the conviction should be reversed, and the case remanded for a

new trial with a full suppression hearing.

Respectfully submitted,

LaN éll Cantey DuRant
Appellate Defender

ATTORNEY FOR APPELLANT

This 7th day of September, 2012.
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QUESTIONS PRESENTED

Whether the trial court committed reversible error in declining Appellant’s request for
a second pre-trial Jackson v. Denno hearing where Appellant’s first Jackson v. Denno
hearing was conducted prior to the jury being sworn in Appellant’s first trial which
ended in a mistrial?



INTRODUCTION
Cheryl Snow (“Victim™) was found dead in her North Charleston apartment on June 4,
' 2007. (R. 825-26). The subsequent investigation resulted .in the arrest, indictment, trial and
conviction of Oran Smith (“Appellant”). (R. 1045, 1235-36,‘735, 1213).
STATEMENT OF THE CASE

Abpellant first stood trial before the Honorable Kristi L. Harringtoﬁ and a jury on June
15-19, 2009 in Charleston. (R. 1). He was represented by Donna Taylor and William H. Nixon,
Jr. while the State was represented by Gregory K. Voight and Chad Simpson. (R. 1). After the
jury failed to agree on a verdict, Judge Harrington declared a misfrial. (R.731).

Subsequently, Appellant was retried on December 7-9, 2009 before the Honorable R.
Markley Dennis, Jr. and a jury, again in Ché.rleston. (R. 735). Appellant remained represented
by Taylor and Nixon while the State remained represented by Voight and Simpson. (R. 735). At
the conclusion of trial, Appellant was found guilty as éharged and received a sentence of thirty
(30) years imprisonment. (R. 1213, 1232).

STATEMENT OF THE FACTS

On June 4, 2007, Officer Scott Hille ‘was dispatched‘ to Victim’s North Charleston
residence. (R. 823-24). Upon arriving on the scene, Hille entered Snow’s apartment where he
discovered her body cold and unresponsive. (R. 826-27). A pair of pajama pants were tied
tightly around her neck. (R. 826-27). According to forensic pathologist, Dr. Erin Presnell,
Victim was stral{gled with the pajama pants. (R. 963, 969-70, 976). There was no sign of forced
entry. (R. 1053). |

During the ensuing investigation, authorities discovered Appellant’s fingerprints, along

with two other individuals, Leonard McKelvey and Leonard Geddis, inside of Victim’s



residence.! (R. 886, 885,). As a result, Appellant was initially interviewed and gave a statement
explaining he had sexual relations with Victim over the course of the weekend before leaving on
Sunday afternoon. (R. 1021-22, 1062). In his first statement, Appellant claimed Victim was
‘alive when he left her residence. (R. 1062).

After interviewing Appellant, McKelvey and Geddis, investigators sent the pajama pants
used to strangle Victim to SLED in order to test them for DNA evidence. (R. 1027-28). The
results of the DNA testing showed Appellant’s semen was on the pajama pants. (R 996-97).
Additionally, touch DNA tests conducted on the pajama pants revealed Appellant could not be
excluded as minor contributor to the mixed DNA profile found on the pajama pants.®> (R. 1001-
02). Geddis” DNA was not found on the pajama pants. (R. 994-95).

Once investigators received the results of the DNA tests conducted on the pajama pants,
they decided to interview Appellant a second time. (R. 1027). Prior to the interview, Appellant
received his Miranda rights after which he executed an advice of rights form stating he had been
advised 6f, and wished to waive his Miranda rights in order to speak with authorities. (R. 1031,
1032-33). In the interview, Appellant initially denied killing Victim, however, after he was
confronted with the fact his DNA was found on the item used to strangle Victim, admitted killing
her. (R. 1041-42). Speciﬁcélly, Appellant explained he killed Victim by strangling her first with
his arms and theﬁ ‘with a pair of pajama pants he found on top of her dresser. (R. 1042-43).

PRESENTATION OF ISSUE AT TRIAL

A. The Jackson v. Denno Hearing

! Investigators also took statements from both McKelvey and Geddis. (R. 1026-27, 1048). McKelvey, admitted he
had been with Victim on Friday, June 1, while Geddis, initially denied he was with Victim before giving a detailed
statement explaining he had sexual relations with her in the early morning hours of Friday before leaving Victim’s
re51dence at approximately 5:45 AM. (R. 1048-49, 1050).

? Understandably, Victim was the major contributor to the mixed DNA profiles found on the pa_|ama pants. (R.
1001-02).



Prior to the jury being sworn in Appellant’s first trial, defense counsel moved for a

Jackson v. Denno, 378 U.S. 368 (1964) hearing to determine whether Appellant’s statements

were freely and voluntarily tendered. (R. 45). Accordingly, Judge Harrington heard testimony
from Detective Shawn Patrick (R. 46-90); Detective James Hill (R. 91-106); Appellant (R. 106-
126); and Detective Keith Elmore (R. 126-49). Thereafter, defense counsel argued that when

reviewing a fotality of the circumstances, Appellant’s second statement “was against his will in
that he did not voluntarily waive his right to have counsel.” (R. 151). In so arguing, defense
. counsel relied upon testimony regarding Appellant’s intellectual capacity (R. 150), his education
(R. 150) and claims of police coercion. (R. 150-51). In response, the State argued that when

reviewing the totality of the circumstances, the evidence from the Denno hearing established, by

a preponderance of the evidence, that Appellant was apprised of his Miranda rights after which
he waived those rights and knowingly, freely and voluntarily gave a statement. (R. 152_5'3).
Ruling on the issue, Judge Harrington agreed with the State and lookiné at the totality of the
circumstances, found Appellant was advised of his rights, wai\)ed- them anfi freely and
‘voluntarily gave both of his statements. (R. 154-55). Following its ruling on the issut';:, other
pre-trial matters were discussed. (R. 155-63). Thereafter, the jury was sworn. (R. 163).

B. Appellant’s Request for a Second Jackson v. Denno Hearing

After Appellant’s first trial ended in a mistrial, defense counsel, prior to the jury being
sworn in the retrial, moved for a second Denno hearing stating:

There is another matter, Your Honor, that we spoke about briefly. There is in this
case two statements which were taken from Oran Smith, one in June taken by the
police, and one in July which led to his subsequent arrest. We had argued
previously that the second statement was coereced. Mr. Smith has brain damage
from a prior injury. He’s deaf in one ear, blind in one eye. The circumstances
overall, we felt, were coercive and I have requested at that time that that statement
be suppressed.



Quite frankly, this is the first case that I've had to retry involving a confession. I

did not research that issue. I, of course, assumed the Court essentially will redo

the entire trial. But it’s my understanding from the Court that that is res judicata

and will not be litigated again. I did want to just create a continuing objection to

that with the determination by the prior Court.
(R. 786). The trial court then confirmed that: (a) the Denno hearing was conducted prior to the
jury being sworn in Appellant’s first trial; and (b) Judge Harrington had heard all of the evidence
regarding the admissibility of the statement. (R. 786-87, 787).

Next, the trial court determined that while a mistrial does not have a binding effect on

either side, a motion for a pre-trial Denno hearing, which did not occur during the trial of the

case, stands. (R. 788). Continuing, the trial court noted that if it were to rule otherwise it would
be overruling another circuit court judge which the trial court explained, it did not have the
authority to do. (R. 788). Specifically, the trial court reasoned, “the decision as to whether or
not, by the preponderance of the evidence, the requisite standard was established . . . was made
by Judge Harrington prior to the trial.” (R. 788). Nevertheless, the triél court informed both
parties it would still “entertain any objections” on the admissibility of Appellant’s statement
adding “if at lunch, you all think we have to have it, let me know and we’ll do it at some po.int in
time.” (R. 789). After lunch, defense counsel failed to present the trial court with any additional

authority supporting its position requesting a second Denno hearing.

Defense counsel subsequently renewed its request regarding the Denno hearing after the

State rested arguing the statement was inadmissible based upon the tdtality of the circumstances
because they essentially took him in under false pretenses and allegedly subjected Appeilant to
coercive interrogation methods. (R. 1129-33). After explaining it was standing by its previous
ruling, the trial court added that after hearing the testimony “I understand why it would really be

impractical and impossible for another circuit judge to hear this and have a ruling that would be



inconsistent. You couldn’t do that.” (R. 1133-34). Continuing, the trial court said “[g]iven the
testimony I’ve heard today, it doesn’t affect [the trial court’s ruling] stating “I would have done
the same thing, by the preponderance of the evidence.” (R. 1134-35). |
STANDARD OF REVIEW

In criminal cases, appellate courts sit only to review errors of law and are bound by the
factual findings of the trial court unless they are found to be clearly erroneous. State v.
Hernandez, 386 S.C. 655, 659, 690 S.E.2d 582, 584 (Ct. App. 2010).

ARGUMENT
L. The trial court did not corﬁmit reversible error in declining to conduct a

second, pre-trial Jackson v. Denno hearing as the motion had alr¢adv-been
fully litigated prior to Appellant’s first trial, Appellant admitted there were no

additional facts in evidence to change the trial judge’s pre-trial ruling and

circuit court judges do not possess the authority to overrule one another in’
pre-trial rulings.

Appellant maintains the trial court erred in denying his request for a second Jackson v.
Denno, hearing arguing that because the effect of a mistrial is no trial, the trial court was

required to conduct a second Denno hearing. In support of this proposition, Appellant cites to

State v. Woods, 382 S.C. 153, 676 S.E.2d 128 (2009) and Grooms v. Zander, 246 S.C. 512, 144

S.E.2d 909 (1965).

While the State agrees with the proposition set forth in both Woods and Grooms, namely
that the effect of a mistrial is no trial, the State submits this holding .does not extend to the pre-
trial rulings in the present case. Specifically, because Judge Harrington previously ruled on the
same set of facts prior to the jury being sworn thereby making Judge Harrington’s ruling a pre-
trial ruling, as opposed to an in trial ruling, the State submits Judge Harrington’s ruling is law of
the case. See Rule 4(b), SCRCrimP. (West 2012) (“If any motion be made to any judge and be

denied, in whole or in part, or be granted conditionally, no subsequent motion upon the same set



of facts shall be made to any other judge in that action. If upon such subsequent motion any

order be made, it shall be void.”); Enoree Baptist Church v. Fletcher, 287 S.C. 602, 604, 340

S.E.2d 546, 547 (1986) (citing Circuit Court Rule 60 [now Rule 4(b), SCRCrimP] (“One Circuit
Court Judge does not have the authority to set aside the order of another.”)).

A. The Trial Court was Correct in Declining to Conduct a second Jackson v.
Denng Hearing

As detailed above, the State does not dispute that when the jury fails to reach a verdict -
and a mistrial is subsequently declared, the effect of the miStrial “is the equivalent of no trial and
leaves the cause pending in the circuit court.” Woods, 382 S.C. at 158, 676 S.E.2d at 131

(emphasis added) (citing State v. Smith, 336 S.C. 39, 518 S.E.2d 294 (Ct. App. 1999)).

Similarly, the State does not dispute that a trial judge’s rulings as to admissibility and
competence of testimony made during trial, which later ends in a mistrial, represents no binding
adjudication upon the parties. Woods, 382 S.C. at 158, 676 S.E.2d at 131 (emphasis added)

(citing Grooms, 246 S.C. at 514, 144 S.E.2d at 910; Keels v. Powell, 213 S.C. 570, 572, 50

S.E.2d 704, 705 (1948)).

However, as is the case here, where a trial court issues a pre-trial ruling after which a
mistrial is subsequently declared for failing to reach a ve'rdict, the pre-trial ruling should not be
disturbed where the evidence supporting the pre-triai ruling has not changed. This is so because
South Carolina’s Circuit Courts lack the authority té overrule one anéther on the same facts, in
the same case, presumably in an effort to limit judge-shopping. See Rule 4(b), SCRCrimP.
(explaining that once a motion has been denied a party shall not make én additional motion based

upon the same set of facts); Enoree Baptist Church, 287 S.C. at 604, 340 S.E.2d at 547 (“One

Circuit Court Judge does not have the authority to set aside the order of another.”); Rule 43(1),

SCRCP (West 2012) (“If any motion be made to any judge and be denied, whole or in part, or be



granted conditionally, no subsequent motion upon the same set of facts shall be made to any
other ju'dge. in the action.”). This is not to say that trial courts which retry a casve after a mistrial
are always bound by the first trial judge’s pre-trial rulings. Indeed; the State agrees that where
the evidence supportingA a second trial judge’s pre-trial ruling is different from that which
supported the injtial judge’s pre-trial ruling (i.e. the underlying facts supporting the pre-trial
motion have changed) the second trial judge, while normally bound by the pre-trial ruling, may
in his discretion, come to his own conclusion on the pre-trial motion. See e.g. Smith V.
Breedlove, 377 S.C. 415, 421, 661 S.E.2d 67, 70 (2008) (explaining that while a pre-trial motion
may not be reasserted using the same facts, the motion can be renewed once new evidence is
gathered).

Understanding this, the State submits Appellant’s assertion that Woods governs this

matter is simp]y incorrect as Woods is the exception to the general rule. Specifically, while
Woods admittedly dea]s with a pre-trial motion following a mistr&al—an is'sue by which a
second trial judge would normally be bound since a mistrial does not disturb pre-trial rulings, the
State notes the facts supporting the first trial judge’s ruling in Woods, extensive pre-trial
publicity and the State’s consent to a change of venue, were no longer present when the s'econd
trial judge.in Woods was presented with the same motion. See Woods, 382 S.C. at 157, 676
S.E.2d at 130 (“Prior to Woods’ first trial in 2006, he requested a change of venue due to
extensive pre-trial publicity and the fact that the Victim was a well-known teacher who had
taught in Clarendon County public schools. With the state’s consent, the trial judgé granted the
motion[.]”). As such, the second trial judge in Woods was free to revisit the first trial judge’s
ruling on the motion for change of venue since the underlying facts had changed. Therefore,

Woods does not apply to the facts of this case since it is the exception rather than the rule.



Furthermore, any contention that Grooms, Keels, or Smith govern this case are at odds

with the facts. Specifically, neither Grooms, Keels or Smith, all cases cited to by the Supreme

Court of South Carolina in Woods, stand for the proposition that pre-trial rulings, made by the
trial court on the same set of facts, are subsequently vacated by a mistrial. To the contrary,

Grooms, Keels and Smith each deal with rulings made by the trial judge during trial, after which

é mistrial was decllared. See Grooms, 246 S.C. at 514, 144 S.E.2d at 910 (explaining the ruling
~ at issue-was the first trial judge’s directed verdict ruling); Keels, 213 S.C. at 572, 50 S.E.2d at
705 (detailing the ruling at issue was the first trial judge’s ruling on a directed verdict motion);
Smith, 336 S.C. at 42, 518 S.E.2d at 296 (highlighting that the ruling at issue was an in camera
heariAng occurring at trial) (emphasis added). Accordingly, the State submits this case is

controlled by Enoree Baptist Church which explains a previous trial ju‘dge’s pre-trial rulings

cannot be revisited where the same facts support the first judge’s rulings.

In Enoree Baptist Church, the Supreme Court of South Carolina, over a dissenting

opinion by Chief Justice Ness, explained a second trial judge erred when, after a mistrial was
declared in the first trial, the second trial judge overruled the ﬁrst trial judge’s decision to permit
the plaintiff to file an amended complaint. 287 S.C. at 603-04, 340 S.E.2d at 547. In reversing
the second trial judge’s decision, the Court found the second trial judge’s pre-trial ruling that *if
the case was mistried, then you’re back to groun.d zero;’ was error beéause the second trial judge
lacked the authority to overrule the first judge’s pre-trial ruling. Id.

Keeping these propositions in mind, the State submits the trial court was correct in
determining it was bound by Judge Harrington’s ‘pre-trial ruling. Indeed, as detailed above,
Appellant’s position—that Woods applies to this case—is incorrect since defense counsel

actually agreed the facts supporting its second motion for a Jackson v. Denno hearing were based




on the same facts which supported its first motion. As such, a redetermination on this pre-trial
issue is barred under Rule 4(b), SCRCrimP. Indeed, as discussed ai)ove, since Enoree Baptist
Church explains that a first judge’s pre-trial ruling, when premised upon the same facts, should
not be revisited by a second trial judge after a mistrial is declared, the trial cour‘t was clearly

correct when it denied Appellant’s motion for a second Jackson v. Denno hearing. Accordingly,

the State submits the trial court’s ruling is correct.
B. Even if the Trial Court Erred, the error is not Prejudicial
The State further submits that even if the trial court erred in declining to conduct a second

Jackson v. Denno hearing, Appellant was not prejudiced by such an error. Indeed, the record

before this Court established that Appellant received a complete Jackson v. Denno hearing in his

first trial and defense counsel admitted it would have made the exact same argument in his
second trial had it received an opportunity to do so. With this in mind, because the trial court,
after considering the admissibility of the statement at the conclusion of the State’s case-in-chief

ultimately determined that based upon a preponderance of the evidence it would have issued the

same ruling as Judge Harrington did in a Jackson v. Denno hearing, Appellant was not
prejudiced by the failure to receive a second Denno hearing. Finally, as the jury was charged
that it had to find Appellant’s statement was voluntary beyond a reasonable doubt in order to
consider it and Appellant was ultimately convicted of Victim’s murder, any error in failing to

conduct the Denno hearing did not prejudice Appellant since the jury clearly found Appellant’s

statement was voluntary beyond a reasonable doubt. See State v. Goodwin, 384 S.C. 588, 601,

683 S.E.2d 500, 507 (Ct. App. 2009) (holding that once a court has determined a defendant

received and understood his Miranda rights, the court should allow the statement into evidence

and let the jury determine, based upon the totality of the circumstances, whether the statement



statement was voluntary beyond a reasonable doubt. See State v. Goodwin, 384 S.C. 588, 601,

683 S.E.2d 500, 507 (Ct. App. 2009) (holding that once a court has determined a defendant

received and understood his Miranda rights, the court should allow the statement into evidence

and let the jury determine, based upon the totality of the circpmstanées, whether the statement
was freely aﬁd voluntarily given which the State must prove beyond a reasonable doubt)._ (R.
1197-99). Accordil.lgly, the State asks this Court to affirm Appellant;s conviction and sentence.
CONCLUSION
For the aforementioned reasons, the State respectfully requests this Court affirm the
Judgment and senteﬁce imposed by the trial court.
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