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‘This matter:caime; before the courton January. 13, 2014 It.is:anzappeal from:rulings by a

Magistrate:Judgeron Defendant's motion to'dismiss a Driving Urider the Influerice;charge: The

‘Defendant-asserted below. thatithe:arresting-officer fgi_lgdﬁg;cgmpj_}(;y_v_ijh,;
vidéotaping fequirements:of Section 56-6-2953(A)(L)(a)(ii) of the.SiC..C
asramended;; whenzadministering fiéld sobriety-tests. The: Defendant was
Christopher.A. Wellbori.of thé Yotk:Couiity. Bar. The:Siate:appeared:ihr

the 16™Gircuit Solicitors Office: As pari of the-hearing, the pertiientipa

the:mandafory-
ode of LawsHor 1976,
represented by’
ough Aaron:Hayes of

15:of the Videotape frofi:

-the incident:site-were:viewed:bythe: Court. The:Court-also had available:a: franscript:of the

proceedings below.
On.July-6;:2013, Corporal Michael Hassen of the South:Cardlina
:the Defendanitiafter observingithe Defendant’s motorvehicle Swérving:ac

Highway Patrol stopped

ross’his-lane:of ‘traffic.

Corporal Hassen asked the: Defendant'to perform several field sobriety tests. The testsiincluded




the Horizontal Gaze Nystagmus:(HGN) test as:well as-the:walk heel toto

case:is whelher the arresting-officerconiplied with the:requirements of 56

theS:C..Code-of Laws for 1976; as;iamended, in the video recordifig of:th

trial was‘held-in the York-Cotinty Magistrate's Courtzon'Noveniber 14, 20
returned a verdict:of Guiltyfo Driving Under thé Influerice, 1% offense. P

‘Deéféndant made-atwo=pronged:mofion;to-dismiss based:on the alleged fa

etest:' The issuéiii this
-5-2953(A)(1)(@)(i) of:
e8¢ sobriety Ests. A
13, whereby a‘jury
rior to-the trial,

lure:of the incidentsite.

video’to.comply withSection 56-5-2953(A) of the:S.C. Code of:Laws as‘torthe HGN and heelfo

toe-tests:

the HGN :and Heel to Tog tests:in-such a mannérias would allowa person

t6.view-theitests performed so that-an assessment:could be made-as to-hoy

the-video fails to:show

Wwaltching the fecording

y'well the Deféndant

' pe‘r"fcjrm;eid"ieaéﬁ tést. In'construing the téknmis of:S.C. Code A, S'eéfidn55‘6=5‘-.2'95~3(ii4§%)f(‘1})‘(ii);

which requires-that "any field.sobriety:test:administered" must be'video:recorded, the-plain-and

ordinary fieaning:of the statute wolild-appeat to:be‘that a-field sobrietyte
substantidlly recorded; such that/a person watching:the fecording:could v
by the driver-suspect, so-that an assessment could be: made-as to how wel

performed the:test.

In the insfant case;;the:Magistrate Judge has,-wilh good interitions

placed this appeal iii ari interestingposture. Asto'the HGN test;ithe' Mag
specifically did not deny or'grant Defendant's;motion:to-dismiss for failu

officer to fully comply-with '.'§5"6‘.-“5t;2953g-,;as to the administration of the.E

st:be completely-or
ew the testperformed

| the-driver:suspect

-and excellent logic,
istrate Judge
réof the aFresting -

IGN test: The

Magistrate Judge; quite fogically according to his téturn, did fiot:fuléon

! The:trooper-also administered the:orie-leg:stand test. The adriinistration
issue:

he HGN issie as ke

-of this test is-not at




found thie issue was “mute" (sic). When a-trial judge:is faced:-with-a:motion, the: ‘judge:must

either grant or-deny the;motion. A"tr’i'al."jbudg‘ee,c’arff_f’denyra ‘otion baséd:on.

mootness, but:anhot

iched asz.denial, itisiin

fact a den‘j_al;.The; logicél reasoning:by théfflMé‘g‘jst“rﬁte Judge was.that’the HGN-test-results evince

only thatithe:subject had'ingested-alcohol. prior to the stop. The Magistrate Judge obseived that

as:Defendant adniitted ftés'drii‘r'il'c'-ihg—'alé‘dholic'beverageSJpriQr:»tof‘t_h,g;s_"tog,fih,e resulf of‘the:test-

‘would show in_.y:‘th,xa_t‘{‘oj-._wh'_i‘_ch'.D;'andia‘rit:iha*d_:al"r"eﬁéfdy.?ad1ﬁi‘ttéd;'i?éﬁih”gfestlon by Defendantofan

alcoholic beverage. -

The problem with the Magi‘straté Judge's logi¢; in the:Coiiit's opini

on, is that the statute

requires that'the-Defendant's conduct be-videotaped: The stafufe: does:tiotin any. way address.

videotapingiof the iesults of thie:tést'othier. thdh to the extent:thaf the.results of a Defendant's

«conduct in performing a'test:would be of'evidentiary valie as'to'the effee

-alcohol. Thativ-i“‘sf,;:one!'s_ij‘effor-mance:on the tests: would be indicative of the

of the: ingestion of

-effeet, ifiany; the

ingestion of alcoliol would haye on the pivotal issue, aiiy matérial:éffect on one's:physical dnd/of

smentdl dbility-to operate a motor vehicle. While {His is obvious as:to the heel to toe test and the

‘ariecleg staiid, it also:applies:to the HGN test.

Eyen‘«‘thgg’gh the:HGN'is administered:in a case where there is an aﬂmi’sjs'ib"n*o’ff'i'ngé"s't'ion.,

of dleohol, one’s éonidiict in.following:the:officer’s instructions and one’s:;generdl demeanor

during:thestest-would be positive Or?_n‘e‘g_'gtivegef\zi“ci’eﬁca:rélévantt o the pivo

Tust be'videotaped. >

tal issué:noted above.

N'tesf is condugt that,

2 In thisiorder the: Cout W1ll ot tiavel to the. murky: addmonal issue.of: whether-the.defendant's
‘eyes must be vxdeotaped durmg the administration of the HGN t&stin: oider for:there: to be 7 A’I

‘compliance:with the stafute;

P




- motion fordismissal for the State's video's failure to:fully comply:with the

A-review of the:video and:a:review: of:the-officer's irial tesiimony-clearly establish:that:all

of thezdefendant’s:conduct during.the HGN fest was:not captiitéd on the ¥i

the incidentssite videofapeidoes not'comply-with the requirements-of’§ 56-

deo tapé,.and therefore:

5-2953(A)as fo the

HGN test. Thefefore, theé:Magistite Judge-ered in-denying (by virlue ofinaction) Defendant's

administration of:the HGN test.

to toe test i§ affirmed.

regarding the heel to toe‘test was:a-correct ruling: Therefore; the Magistra

~—The review established to the-undersigned 's'satisfaction that:the-Magistrate-Judge'sriling

statuté as'to"the

e's ruling;on the; hieel

In'his case; as'in all of these appeals; the State's fallback;position isthe "totality of

circumstances” language in‘§:56-5:2953(B). Ifind that § 56:5:2953 (B)1

instant casg.

as no-application:in the

Based-on'the, aboye, the. Court hereby grants Appellant's:appeal and dismisses-the:case of

State-v. Patterson; 2013-CP:46-03519; Ticket:No. G378987. (See Ciiy ofjRock:Hillv..Siichénski;

374 SIG: 12646 S:E. 24 879:(2007)).

BY ORDER OE THE COURT

.
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IN THE COURT OF COMMON PLEAS

"‘C.A. No.: 2013-CP-46-3519
State of South Carolina,

Respondent

STATE OF SOUTH CAROLINA )
' : ) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
: )
William Russell Patterson )
)
Appellant, )
)
) Order Denying Motion'to Alter/Amend
V- )
)
)
)
)
)

Before the Court is the State's Motion to Alter/Amend the Court's|Order issued January

17,2014. The State has requested that the Court enter a new order reinstating the jury’s verdict

against Appe{lant and affirming Appellant's conviction. This motion was|timely filed by the

~State. Upon reviewing said motion, it is hereby DENIED.

BY ORDER OF THE COURT

// 70 2bif 7

\LAh ' sc
/ .

~d
< - 2 .
OO‘._ - —
R DG <s T AN
xO. > ™
o x
D L
= W
<PL XV m
L <
o s .o m™m

W o

& 1




