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FACTS

Appellant was accused of criminal sexual conduct involving the six year old victim ,

on S_ept_ember 17, 2005, while he was at the victim’s residence.  The victim’s mother was
also at home along with her two year old son. The police were called about the.incideni and

Officer Vernon Peppers responded to the scene. The mother told Peppers they had all been

lying in bed together and she had gotten up to use the phone. The alleged incident occurred |

while she was outside the room. The victim told Peppers she was touched by appellant and

| demonstrated by putting her open right hand across the right side of hér buttocks. Peppers
asked her if she had been touched anywhere else and she told him no. (ROA p. 125, lirie 3 ~
p. _129, liné 3). Léter, Peppers went to the h_o'spi@ where the victim had been sent.” He
gpicked up the rape kit and the nurse who collected the evidence told him shé and the doctor
did not think there was any penetration. (ROA p. 129, line 19 - p. 132,_ line 25). Sometjlz;e

| later the SLED forensic examiner found a blood stain on the victim’s underwear that
Peppers, the nurse, and the doctor had not seen or told him about. Peppers dicl~ not hear
about this until two (2) years later. (R'OA p. 134, line 22 — p. 135, line 16).

Dr. Pritchard examined the victim about a month after. the incident and the victim
told her that appellant had not inserted his penis into any openings and he did not ejaculate.
(ROA p. 264, line 22 - p. 265, line 9). | |

During the trial fhe victim’s mother testified. She said she and the kids had gotten

up that Saturday moming. The mother had made her bed. She got a phone call and went

outside to take it on the back porch. When she came back inside she found her son in her

bed. (ROA p. 77, line 6 — p. 80, line 2). She saw appellant in bed and then saw part of her

daughter’s hair sticking out. She pulled back the covers and saw her daughter’s pants all the
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way down and appellant’s penis hanging down between his legs and inside her daughter’s

: rear. (ROA p. 81, line 24 —p. 83, line 11). The mother put the victim’s clothes back on and

sent her down the street to her sister-in-law’s house. The police were called. After they
arrived, she took the victim to the hospital. (ROA p. 84, line 4 — p. 85, line 14).
The victim testified that. appellant put her in the bed, turned her over on her stomach

and got on her. He took her underwear off and put his penis in her rear. (ROA p. 96, line 3

. 97, line 15).

Shannon Rodgers, the nurse who examined the victim at the hospital, testified that

she also collected evidence for the sexual assault kit to be sent to SLED. (ROA p. 105, line -

© 12 — p. 106, line 23). She submitted swabs from the victim along with her underwear.

(ROA p. 107, line 1 — p. 109, line 1). A blood sample was also submitted. (ROA p. 114,-
lines 3-11). ' '

Kenneth Bogan, who worked in the SLED forensic DNA analysis section, testified

~ that he examined the victim’s underwear and the other evidence obtained in the sexual

assault kit. (ROA p. 161, line 12 —p. 163, line 8). He saw a spot of blood about the size of

- the end of a pencil eraser on the panties. (ROA p. 166, lines ‘1-15). His initial DNA analysis

revealed DNA from two (2) individuals. One profile was consistent with the victim’s and
the other was from an unidentified male individual. (ROA p. 167, lines 11-18). Because

appellant was a suspect, he requested a sample from him. The sample matched the DNA

. found on the underwear. (ROA p. 169, line 1 —p. 171, lin¢ 11),

Dr. Pritchard, an expert in child sexual assault examination, testified she éxamined

thgha.victim on October 12, 2005. (ROA p. 243, line 16 — p. 244, line 3). She had the victim



testified for sexually transmitted diseases and the test came back positive for HIV. (ROA p.
259, line 12— p. 260, line 7). |

- Jean Banks, the supervisor over medical recofds at the Greénwood County Health
Department, testified that blood was drawn there; it was packaged up and sext to DHEC.
Aﬁer DHEC tested it, results were sent back to Greenwood: _ ﬁze victim’s test came back
H[Y positive and appellant’s test came back HIV positive. (ROA p. 266, liné 25-p. 271,

line 5).
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- ARGUMENTI - ~

The State lacked prdbable cause to qbtain oral swabs from appellaﬁt because there

was Mciem evidence to establish that the blood found in the victim’s ll'mderwear

because fﬁére was no evidence of trauma that would have caused blood to be 6n the: ~

un"derwea:." |
A hearing was held on July 25, 2007, before the Honorable Brooks P. Goldsmith to

determine if the State had- probable cause to obtain oral vswab's'- from appellant for DNA

comparison purposes. Officer Peppers testified that Agent Bogan at SLED contacted him

because he found blood on the victim’s underwear that had the victim’s DNA along with'the

" DNA of an unknown male individual. Agent Bogan wanted Peppers to obtain oral swabs

from ‘appellant to see if his DNA matched the blood from the DNA sample. (Supp. ROA p.
1, line 14 - p. 2, line 18) '
Defense counsel noted at the hearing that there was no evidence of trauma to the . -

victim that would have cause her blood to be on the underwear as a result of the alleged

sexual assault. (Supp. ROA p. 3, line 2 — p. 4, line 7) The victim was also in bed with a

~ male sibh'ng. that the blood could have come from. In addition, there was nothing in the -

record to establish that the underwear had been clean or how loﬁg the blood had been there.

(Supp. ROA p. 4, lines 7-13) Because there was no evidence to establish what caused the

. blood to be on the underwear and how long it was there it was only speculation concerning

appellant’s blood. There was no “substantial basis upon which to conclude that probable

cause existed. State v. Baccus, 367 S.C. 41, 49 625 S._E.2d 216, 221 (2006) See, also Fourth

- and Fourteenth Amendment U.S. Constitution; Article 1, & 10 South Carolina Constitution;

S.C. Code §17-13-140.



ARGUMENT II

" .. The trial court erred m failing to exclude HIV test results because no competent
-chain of éustody existed.

On cross-examination Jean Banks with the Greenwood County Health Department

~ said that she did not have the names of fhe nurses who drew the blood for the HIV tests.

" She did not have the name of the person who took the blood to Columbia. She did not have

the names of the people who actually did the tests. She did not have the narmie of anybody .

- who handled it. (ROA p. 271, line 10 —p. 272, line 17)
In spite of a complete lack of a chain of custody the trial court admitted the HIV test

results by relying on the case of Ex part te DHEC v. John Doe, 350 S.C. 243, 565 S.E.2d 293

- (2002) (ROA p. 2, line 1—p. 13, line 16; ROA p. 62, lines -8-23; ROA p. 222, line 10 - p.

240, line 18) The reliance on Ex parte v. DHEC was in error.

In Ex parte v. DHEC the South Carolina Supreme Court ﬂed that “HIV tests taken
- for purposes. of medica1~diagnosis befoxj'e any charges are pending are trustworthy and
_should be admitfed as business. records without a:chain of custody.”' 350 S.C. at 251, 565

S.E2d at 297 (emphasis supplied) ‘The Court went: on to mote that'it “has consistently

- required. a. chain of custody in criminal:

fact the defendant’s 350 S.C. at 248, 565 S.E.2d at 296. (emphasis supplied)

In this case appellant had charges pending when the State sought and administrated

the test. The State’s purpose. in requesting‘the test was to seek relevant and probative .

evidence as to appellant’s guilt on the charge of criminal sexual conduct with a minor.

Finally, the purpose ‘of the test was not for purposes of diagnosis and treatment. Because
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appellant’s situation is not covered by Ex pai'te'.v. DHEC, it was necessary for the State to

establish a complete chain of cusfqdy. .

10




ARGUMENT I

The trial court erred in failing to exclude HIV test results when the probative value'

, of such evidence was substantiallv outweighed by the danger of unfair prejudice.

The subject of whcther appellant gave the six year Qld v1cum HIV is very
" emotionally charged. Rule 403, SCRE provides that “evidence may be excluded if its
2 probative value is substantially outweighed by the danger of unfair prejudice;..” Unfair
preJudxce means an undue tendency to suggest decision on an 1mproper basis, commonly,

through not necessa.nly, an emotional one.” Sta‘te v. Alexander, 303 S. C 377 401 S.E2d

146 (1991) quoting Fed. Rule Evid. 403 advisory note. The solicitor did not need the HIV

test results ;_o‘pi'ove criminal sexual conduct with a minor and appellant was not charged
| with knowing giving the v_ictim HIV. The solicitor was just gilding the lily. He was trying
to prejudlce appellant. In his’ closmg a.rgument he told the jury that the victim “had a deadly
incurable dlsease for the rest of her life to remmd her of this incident.” "(ROA p. 277, lines
' 15-16) He mentioned HIV jive times near the end of his argument (ROA p. 281, line 18 —
p -282, line 20) |
The trial judge’s decision found that the HIV test was relevant and not unduly
prejudicial to appellant. (ROA p. 240, lines 21-23) That decision was error and denied
appeﬁant a fair trial under the Fourteenth Amendment to the United States Constitution,
While there was sﬂler evidence against appellant, he was still denied a fair trial. See,

Holmes v. South Carolina, 547 U.S. 319, 126 S.Ct. 1727 (2006) There was no way for the

jury not to take into consideration the HIV test results in reaching their verdict. That is why

it was so prejudicial.

11
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- 'ARGUMENT IV

The trial court erred in overruling defense counsel’s motion fbr a mlstnal after Dr.

Pritchard testified that the victim told her that appellant did something bad because it was

" improper hearsay.

Dr. Pritchard testified about her examination of the victim and she said the victim

told her that appellant did something bad. Defense counsel said he had a matter of law and -

“the jury was excused from the cotirtroom. (ROA p. 245, lines 6-17) Defense counsel noted

that the doctor’s testimony was hearsay and went to identity. He noted State v. Burroughs,

328 S.C. 489, 492 S.E.2d 408 (1997); State v. Camele, 293 S.C. 302, 360 S.E.2d 307 (1987)

and State v. Brown, 286 S.C. 445, 334 S.E.2d 816 (1985) all of whi‘ch limit a doctor’s

testimony as to history and oniy to include those facts related to her by the victim upon

which she relied in reaching her medical conclusions. Those cases do not allow the suspect

" identity to be gone into. The solicitor admitted this was wrong but tried to argue it was

harmless. (ROA p. 246, line 14 — p. 249, line 23) The error was not harmless because the

victim and mother gave factual contradictions and the doctor’s hearsay testimony bolstered

* the State’s case. “Improper corroboration testimony” cannot be harmless, because it is

precisely this cumulative effect which enhances the dévastating impact of improper

~corroboration. Jolly v. State, 314 8.C. 17, 21, 443 S.E.2d 566, 569 (1994).

12
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CONCLUSION

Because appellant did not receive a fair trial as guaranteed by the Fourteenth

. Amendment, he should be granted a new trié.l.
Respectfully submitted,

JaA fo. /m/é

Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT.

This 27th day of January, 2011.
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STATEMENT OF ISSUES ON AP.PEAL

I. The defendant questions the existence of probable cause (o get oral swabs from the
defendant due to the purported insufficient evidence establishing that blood in the victim’s
underwear was the result of trauma caused by the sexual assault.

2. The defendant asks whether HIV test results should have been excluded when ho chain
of custody was established.

3. The defendant asks whether HIV test results should have been excluded when the
probative value was substantially excluded by the danger of unfair prejudice.

4. The defendant asks whether he should have been granted a mistrial after Dr. Pritchard
testified to the victim telling her that the defendant did something bad - since that was
improper hearsay. :
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" STATEMENT OF THE CASE

The Greenwood Grand J drs' charged the defeﬁdzinl with first degree criminal séxq'al cbnduql,

with a minor (05-GS-24-I386). The defe.nd-ant' and his counsel came before the Honorable

| EugeneC Griffith, Jr., Judge, and a jury on June IS- l8 2009. lheJuxy found (he defendant

‘gullty and the court sentenced him 1o aterm of nmpnsonment for thlrry years. The defendant

served opposing counsel a timely notice of appeal.

o




'STATEMENT OF FACTS
The mother of the six year old victim was at home on Saturday, Septém’ber. 17.2005,
with her two vear old son and the victim. When the defendant arrived, the family was out

ofbed and the bed was made. The defendant is a former boyfriend and the father of her son.

Hc is not the father of the victim. The mother took a telephone call from a friend on the back .

porch since she did not want the defendant in her personal business. After talking no longer
thanten rﬁinules, she discovered the defendant in bed with her son. She asked the defendant

about the victim, noted the defendant’s “litde crazy look,” and then spotted her child’s hair

bow among the bed covers. She pulled back the covers. The victim lay face down. Her

pants and her underwear were all the way down. The defendant’s penis was inside her
“butt,” (ROA. pp. 74-83). The mother put the clothes back onto the chilci and took her
" straight to the hospital. (ROA. pp. 84-85).

The nurse at the hospital followed the SLED protocol which included collecting the
victim's underwear »in the mid-aftemoon of September 17, 2005. (ROA. pp. 105-108).
Nothing out of the ordinary wa§ noted on her external exam. The Child’s Place did an
internal exam. (ROA. pp. 109-111):

A SLED chemist found a small, Bloody stain about the size of the end of a pencil
eraser in thé hem area near a leg opening of the victim’s underwear, and it included the
defendant’s DNA profile. (ROA. pp. 156-172).

Pediatrician, Dr. Lylé Pritchard, examined the six year old victi:_n (DOB 2/13/99) on
October 12, 2003 at the request éf law enforcement concerning possible child sexual abuse.

The child’s physical exam was normal. In addition to existing lab work, Dr. Pritchard tested

[¥5)
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the vi'cu'm's blood for HIV, and the child’s HIV test was positive. Bascd upon the child’s

history, physical, and HIV test, she.diagnosed sexual abuse. (ROA. pp- 244; 258-260).
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- ARGUMENT
L

} The court properly admitted evidence of DNA testing.

-In camera the defendant moved to exclude DNA test results since the state had

wanted the defendant’s blood to compare with unidentified blood on the victim’s underwear.

Instead of a blood sample, the state got swabs from his cheek. (ROA. pp. 22-25). The

defendant thought that Judge Goldsmitﬁ was misled because the testimony before him was
a comparison of DNA to blood. J udge Goldsmith authorized testing blood, and they tested
something else. (ROA. p. 56).

The chemist found a blood stain near the crotch of tﬁe victim’s panties. Analysis
showed a mixed. DNA profile - a mixture of body fluids from at least two persons - including
the yik:lim and an unidentified male. He requested a DNA standard from the suspect and.
rec;eived a_cheel;— swab. In further ana!ysis of the stain, he found there was both blood and
semen. The b.lood could have come from either .the victim or the defendant. The DNA
profile of the stain from the panties matched the DNA profile of lhe_defendant. (ROA. pp.
26-34). In sum, there was DNA profile from a male donor [in the stain on the paqgies]_. and
the chemist needed a DNA standard for comparison. He‘thought the stain wa;‘ likely a
mixture of blood and semen: The chemist made a differential extraction separating the male
and female portions from the stain on Lﬁe crotch of the panties and defendant’§ DNA profile
match;:d the male’s profile, and that indicated the DNA came frony semen. (ROA. pp. 44-
| | 46).
| “The court found that the substance of the Judge Goldsmith's order concerned DNA'

analysis on the victim’s panties of a mixture of her blood and the DNA of an unknown male.

L
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The state clearly wanted a DNA sample from thé défendant to detenni;-\c whether his DNA
was mix‘e‘d_ with the bloed of the victim - sincc that would be material evidence. The court
found.thal the Judge had notice that the state wanted the defendant’s DNA sampie for
comparison loa bl‘oéd‘stain on the victim's panties:. (ROA. p. 54, line 17 - p. 56, line 1).
The court noted that Judge Goldsmith’s order specified the mzité:riélitj‘of determining -
whther the defendarit’s DNA was found mixed with the blood of the >victim', and the order
did not specify the source for extracting the DNA. (ROA. p. 58, lines 9-25). '

On appeal the defendant feels the blood on the victim’s' underwear was not
necessarily his blood. “(IBOA, p. 8). The state pfesented substantial evidence of probable
cause to the hearingjud ge: The defendant was found in bed behind the victim with hié penis
in his hand.” The v;'éltim was bént over, and her panties were down. Pélicé collected the
victim’s clothixlg. A ‘SLED agent with the DNA departmeﬁt examined the underwear and .
found a blood stain. Further éxamination fevcaled the stain was a mixture of thé_ victim's
blood and DNA from an unidentified male. (ROA. pp. 309-311). The ruling of the hearing
judge was canvassed before trial in considerable detail. The finding of the blood stain in the
victim’s paﬁties - with a mixed DNA profile from the mix_mre of body fluids from the victim
and an unidentified male ] wés, in light of the cfrcu_ms_tances presented, a substantial basis
upon"wh’ich ;o find probable cause to seek the defendant’s DNA for cdmparisoh to that of

the male DNA body fluid in the stain.
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The trial court admitted HIV test results from DHEC that werc done in the

- course of business.

In camera, the slate said there were two blood tests; blood was c_l.rawn on vaember
14, 2005 and November 30, 2005. Appérently,‘ DllEC clid the second test absent any
prosecutorial int'estigation. The state relied on Ex parte DHEC \ Doe to allow HlV lesting
by DHEC without a chain of custody since }-lIV testing - unlike sonte .otherte_sts_ - can be
repeated, confirmed or prove‘d false by retesting at a later date;”: DHEC has procedures to
keep blood from getting mixed up, and the HIV tests should be admissible as a- ln_zsiness
record. (ROA. pp. 4-7; p. 10, lines 21:23).

In limine the court admitted the first (of two) HIV test result under Doe and as a
busmess record, Rule 803(6) SCRE. The defendant objected to both tesl results but
“deﬁnttely’ ob_lected to the one not. admltted (ROA pp 62 and 66) |

The court agam found that the HIV tests for both the defendant and the vxcttm were

admss:ble as busmess records pursuant to Ex Qarte QHEQ v. Doe, 350 S C. 243 565 S. E 7d'

293 (2002) bul noted that in Doe the test had been done before the charge The court also
found the HJV testing was relevant and not unduly pre)udmal (ROA pp ?36 237 40).

The aclmlmsuatr ve supervxsor ol' the Greenwood County Health Departmenl and
supervisor of medical records testtﬁcd that their lab slips werc records kept in the normal
course of business. A nurse drew blood for their tests. 'The blood was sent by courier (0
Columbta where the DHEC lab tested the blood and sent the results to a printer in
Greenwood. State’s E\hlbll No. 2 was a positive HIV test for the victim on a blood sample

collected on October 21. 2005. State’s Exhibit No. 13 was a positive HIV test for the

52’-
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defcndzu';t on a blood samp.l.c collccied on November 14,2005, (ROA. pp: 266-271). Apart
from affirming that DHEC had procedurcs for their handling of samples, she knew nothing
aboul lhe chain of custodv including who tested lhe sample. (ROA pp. 271 773)

| Pa;enthelically;. the victim’s HIV test on a blood sample collected on Ocquer 21,

2005 was cumulative to testing by pediatrician, Dr. Lyle Pritchard who examined the victim

on Oc'lobe; 12, 2005. (ROA. pp 244; 258-260). [n came_ra, the doctor had noted that test

was done in lhe hospital lab for medical dnagnoms Also, in camera, the doctor noted: [1] a
posn.uve HIV test some four weeks afler the present mc1denl [and possmle ﬁrst exposure]
would be relatively early for a pauent to “convert” and most panems convened within three
to six months; [7] the doctor thought it would be helpful for the jury to know that the child
had a sexually transmllled dlsease but she could not determme the date when the virus was

transmntted (3] the child reponed that “this” had taken place frequemly (ROA pp- 217-

724) ln closmg argumenl lhe defendanl observed that the two posmve HIV tests meant that

two people can test posmve for HIV, and thaldld not eslabhsh guilt. (ROA p. 786 lines 9-

13).

On appeal the defendant épparently challenges the admission of his HIV test i)}' the

" Greenwood County Health Department from blood drawn on November 14, 2005' on the

ground that there was no chain of custody. (IBOA pp: 9-10). The court found that the state

was offcring the defendant’s HIV test for a pemlaneni condition that was either present or

* not present, and the test was not time sensitive. Once the defendant had tested positive for

HIV, subsequent lests’sho__uld be the same and consistent. (ROA. pp. 236-241). The

admission of evidence rests in the sound discretion of the trial judge. The defendant’s test

. result showed that by November 14, 2005 he was HIV positive. This was about two months




after the alleged incident on September 17.2005. and the defendant’s positive HIV test did
not by itsclf prove that he transmitted the HIV virus to the victim on the date of the alleged
incident. Rather, it was circumstantial evidence of 2 sexual battery upbn the victim. and that

was cumulative to the testimony of the victim, eyewitness observation of the motlier, and the

presence of the defendant’s DNA in a bloody stain in the victim’s underwear. Moreover,
while DHEC did notoffer testimony to a chain of custody, the record demonstrates that the
agency offers second testingto confirm its test results. Since the HIV test can be repeated,

and was repeated in the present case, there was no prejudice.
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The defegdant asks whether H1V test results should have been eicluded when
the probative value was substantially excluded by the danger of unfaijr prejudice,

. The e\'ternal e.\'aminatlen onthe aftem'onn df the incident bv a nurse showed nothing
out of. the ordinary. lhe ;)edlatrtc1an e\ammed the vicim weeks later and noted a normal
physical e\ammatton (ROA pp. 244; 238 760 IOJ 111). A SLED chemist found a small
stain - apparently blood - about the size of the end of a pencil eraser in the hem area near a
leg opening of the vrcttm s underwear The stain coutamed the DNA .proﬁle of the victim
and the DNA proﬁle of the defendant. (ROA pp. 156-172). The vagmal swab from the
victim was streaked with blood. (ROA. p. 174).

The defendant wanted to establish testimony supperting the absence ofa hatterv. and
argucd to the jury there was no evldence of ln_|ury, blood, or penetration. (ROA p. 263-263;
289-292). Addttlonally, the defendant argued that the stam {found on the victim’s
underwear] came into existence “mysteriously” after not being present for two years. (ROA.
p. 291, line 21-p. 292, line 7).

Dr. Prltchard testiﬁed that. transmission of Hl\t during sexual contact,reqn'i_red an
exchange of t;edily fluids and blood or semen could‘ miX as eresult of a very snx_all micro
trauma. (ROA. p. 263). | |

Contrary to the defendant’s contention, the HIV test results wer_e probatit'e_ evidence

reasonably explaining the victim’s complaint and the observation of the eyewitness.

10




Iv.

The ﬂce_ting r_'efere_nce,tg nickname did not degx the.ggfendanl a gair__tria[.

" The defendant complains thal;lhe state’s violation:of the time and place linlitation for
-outcry evidence reqnired the.court to grzuu hiln a mistnal.

Pediatrician Dr Pritchard testiﬁed that she examined the victim (DOB 2/13/99) on
October 12, 2005, about four weeks after the incident and got histories from both the victim
and her mother. The chlld told her that her brother and she were under the.covers and Rome
did somethmg bad The state noted havrng atlempled to stop the menuon of defendant s
nickname and maintained lhal a-curative instruction to the jury would be sufficient to cure
the error. The court noted that both parties had immediately stopped the wimess,wand; in
context of the trlal, the comment was harmless but of;fered to give a requested eurative
instruction. Dé'r;sé ;coﬁn:scl exolained his dlsdaln for a curative instruction"through the
nnging bell and plnk elephant analogzes | The coun found the com'menl harmless in light of
the mother’s eye w:tness account and rdenuﬁcauon of the defendant The defendant dld not
want the state to examine the doctor further about tlme and place and the state agreed.

(ROA pp 242 756) 'lesumony contmued The doctor found a normal gemtal exam, but

the" victim’s HIV test was posmve The doclor affirmed that [m the present case] she

believed the HIV had been transmitted by an e‘(change of bodily fluids, for example, such
as blood or semen. A very small micro trauma could be suﬁ' cient. The doctor diagnosed
sexual abuse based upon her c.\'am_. history, and HIV test. (ROA. pp- 258-265).

The doctor apparently referenced her notes about the patient history and testificd to
her patient’s reporting “they got underneath the covers and then Rome did something bad.”

(ROA. p. 245). First, the defendant does not show where “Rome” had becn previously used

52
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to identify the defendant. The trial immediately stopped, and the court addressed the matter.
Further, in camera the court had carefully considered the time and place limitation. (ROA.

pp. 14-20). -In context of the trial-the assigned error i$ fairly described as ﬂeéling and

“inadvertent.  Additionally, the court offered the defendant an opportunity to propose a

curative instruction.

The trial court’s ruling on a motion for mistrial lies in the exercise of the court’s

sound discretion and should not be disturbed on'appeal without a showing of an abuse of

 discretion amounting 10 an error of law. State V., Stanl'ey,‘ 365 S.C. 24, 615 S.E.2d 455

(Ct.App. 2005). The record supports the court’s sound exercise of discretion indenying the

H
EN

motion.




CQNCLUS!ON
For all of the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed. |
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P .
..Court of Appeals of South Carolina.

The STATE, Respondent,
: V. ,
Jerome CHISHOLM, Appellant.

No. 4899.
Heard Sept. 14, 2011.
Decided Oct. 26, 2011.

Background: Defendant was convicted in the Cir-
cuit Court, Greenwood County, Eugene C. Griffith,
T, J, of criminal sexial conduct (CSC) with a
minor in the first degree. Defendant appealed.

Holdings: The Court of Appeals Huff, J., held that;
(1) there was substantial basis for probable cause to
issue order to collect defendant's DNA,; ‘

(2) any error in admitting- defendant's posmve HIV
test results was harmless; and

(3) any error in physician's testimony that victim
told her “Rome did something bad” was harmless.

Affirmed.
West Headnotes
[1] Criminal Law 110 %661
110 Criminal Law
110XX Trial
110XX(C) Reception of Evidence
110k661 k. Necessity and scope of proof
Most Clted Cases
Crimiiial Law 110 €=1153.1
110 Criminal Law
110XXIV Review
110XXIV(N) Discretion of Lower Court

Evidence . _ .
110k1153.1 k. In general. Most Cited

" 110k1153 Reception and Admissibility of

‘rage 1 oI L1

Page 1.

Cases

The admission or exclusion of evidence is
within the discretion of the trial court and will not
be disturbed on appeal absent an abuse of that dis-
cretion; an abuse of discretion occurs when the trial
court'’s conclusions either lack' evidentiary support
or are controlled by an error of law.

2] Criminal Law 110 €=867.3

110 Criminal Law
110XX Trial-
110XX(J) Issues Relating to Jury Trial
“ 110k867 Discharge of Jury Without Ver-
dict; Mistrial
110k867.3 k. Grounds in general. Most
Cited Cases v

Criminal Law 110 €=9867.4 _

" 110 Criminal Law

110XX Trial
110XX(J) Issues Relating to Jury Trial
110k867 Discharge - -of Jury Without Ver-
dict; Mistrial
110k867.4 k. Nece331ty in general

. Most Cited Cases

A mistrial should be granted only when abso-

"lutely necessary, and a defendant must show both

error and resulting prejudice to be entitled to a mis-

' [3] Searches and Seizires 349 €2113.1

349 Séarches and Seizures
- 34911 Warrants
349k113 Probable or Reasonable Cause
349k113.1 k. In general. Most Cited Cases

Searches and Seizures 349 €200
349 Searches and Seizures

349V] Judicial Review or Determination
. - 349k200 k. Scope of inquiry or review, in
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general. Most Cited Cases

A search warrant may issue only upon a find-
ing of probable cause, -and it is the duty of the re-
viewing court to ensure the issuing official had a

substantial basis upon which to conclude that prob-

able cause existed. U.S.C.A. Const. Amend. 4.
[4] Searches and Seizures 349 €102

349 Searches and Seizures.
34911 Warrants
349k102 k. Permissible subjects objects, and

purposes. Most Cited Cases

An order issued pursuant to statute govemmg.
search warrants for property.-connected. with com-

mission of crime that allows the government to pro-

cure evidence from a person's body constitutes a

search and seizure under the Fourth Amendment

and must comply with constitutional and statutory -

guidelines. U.S.C.A. ConstAmend. 4; Code 1976,
§ 17-13-140. .

[5] Searches and Seizures 349 €113.1

349 Searches and Seizures |
34911 Warrants
349k113 Probable or Reasonable Canse .
349k113.1 k. In general. Most Cited Cases
Considerations” for determining whether there
exists probable -cause to perm1t the.. acquisition of
evidence from a_person's body as identification
evidence include the fo]lowmg elements: (1) ‘prob-
able cause to believe the suspect has committed the
crime; (2) a clear indication that relevant material
evidence will be found, and (3) the. method used to
sécure it is ‘safe and reliable. U SCA.
Const.Amend. 4; Code 1976, § 17-13-140.

(6] Searches and Seizures 349 =114

349 Searches and Seizures
34911 Warrants
349k113 Probable or Rwsonable Canse
349k114 k. Particular concrete applica-
tions. Most Crted Cases

Page 2

There was substantial basis for probable cause
to issue order. to collect defendant's DNA in invest-
igation of criminal sexual. conduct (CSC) with a
minor; defendant was found by victim's mother in
bed with victim with his penis in his hand, victim's
underwear was pulled down, and analysis of under-
wear found victim's blood as well as unknown male
DNA. U.S.CAA. ConstAmend. 4; Code 1976 §
17-13-140.

(7] Criminal Law 110 €=1169.1(10)

110 Criminal Law. - .

110XXIV Review .

110XXIV(Q) Harmless and Reversible Error
110k1169 Admission of Evidence
110k1169.1 In General
110k1169.1(10)y k. Documentary

and demonstrative evidence. Most Cited Cases

Any error in admitting defendant's positive
HIV test results, due to alleged imsufficiencies in
chain of custody, was harmless in prosecution for
criminal sexual conduct (CSC) with a minor in
light of the overwhelming evidence of defendant's
guilt; victim testified that defendant sexually as-
saulted her, mother testified that she found defend- .
ant in bed with victim, and testing of victim's un-
derwear showed mixture of victim's blood and de-
fendant's semen.

(8] Criminal Law 110 €=1153.3

110 Criminal Law
110XXIV Review
110XXIV(N) Discretion of Lower Court

110k1153 Reception and Admissibility of
Evidence . :
110k1153.3 k.. Relevance Most Cited
Cases h
An appellate court reviews rulmgs balancmg
whether the probative value of evidence was sub-
stantially outweighed by its prejudicial effect pur-
suant to the abuse of discretion standard, and gives
great deference to the trial judge's decision. Rules

of Evid,, Rule 403.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

https://web2.westlaw.com/print/printstream.aspx?vr=2.0&mt=SouthCarolina&sv=Split&...

12/12/2013

531




532

717 S.E.2d 614
395 S.C. 259, 717 S.E.2d 614
(Cite as: 395 S.C. 259, 717 S.E.2d 614)

[9] Criminal Law 110 e=>338(7)

110 Criminal Law
" 110X VI Evidence
1 lOXVII(D) Facts in Issue and Relevance
110k338 Relevancy in General

. 110k338(7) k. Evidence calculated to -

create prejudice against or sympathy for accused.
Most Cited Cases

- Probative value of positive HIV test results for
defendant and victim to show defendanf committed
sexual battery of the victim was not outweighed by
prejudice to defendant in prosecution for criminal
sexual conduct (CSC) with a minor. Rules of
Evid., Rule 403,

(10] Crlmmal Law 110 e=?867.2
110 Criminal Law .

110XX Trial -
110XX(J) Issues Relatmg to Jury Trial

110k867 Discharge of Jury Wlﬂnout Ver--

dict; Mistrial
- 110k867.2 k. Dlscretlon of court. Most
Cited Cases

Criminal Law 110 €521155 - *

110 Criminal Law
110XXIV Review ‘ )
110XXIV(N) Discretion of Lower Court
110k1155 k. Issues related to jury trial.
Most Cited Cases-

The decision.to grant or deny a motion for a
mistrial is a matter within the-sound discretion of
the trial judge, whose decision will not be disturbed
on appeal absent an abuse of dxscrenon amounting
to an error of law. )

[11] Criminal Law 110 €=1169.109) .-

110 Criminal Law
110XV Review - - ‘
110XXIV(Q) Harmless and Revemble Error
110k1169 Admission of Ev1dence -
110k1169.1 In General

110k1169. 1(9) k Hearsay Most-

rdage o of il

' Pagg' 3

Cited Cases

Any error in physician's hearsay testimony that
victim told her “Rome did something bad” was
harmless in prosecution for criminal sexual con-
duct (CSC). with a minor; it was questlonable

" whether the jury even understood that the name

“Rome” referred to defendant as that name was

.pever used by any other witness, and both vicim

and mother identified defendant as the perpen'ator

**615 Appellate ~Defender’ Robert Pachak, of
Columbia, for Appellant. ’

Attorney General Alan Wilson, Chief Deputy At-
tomey General John W. Mclntosh, ~Assistant
Deputy Attorney General Salley W. Elliott, Assist-
ant Deputy Attorney General Harold M. Coombs; ..
Jr., all of Columbia; and Solicitor Jerry W. Peace ’
of Greenwood, for Rmpondent

HUFF, J.
*262 Appellant, Jerome Ch]ShOIm appeals his -
conviction of criminal sexual conduct (CSC) with .

- a minor in the first degree, asserting (1) the State
- lacked probable cause to. obtain oral.swabs from

him for DNA comparison, (2) the trial court erred
in fmlmg to exclude Human Immunodeficiency
Virus (HIV) test results when'no chain of custody-
was established, (3) the trial court erred in failing to

. exclude HIV test results because the probative

value was substantially outweighed by the danger

“of unfair prejudice, and (4) the trial court erred in

overruling defense counsel's motion for a mistrial
after the child victim's treating doctor testified the
child told her Chisholm “did something bad,” as

. this testimony amounted to improper. hearsay. We

affirm.

FACTUAL/PROCEDURAL BACKGROUND
The mother of the victim (Mother) testified that
on Saturday morning, September ‘17, - 2005,
Chisholm came to the home she shared with her six

. year-old daughter (Victim): and Mother and

Chisholm's two year-old son. Mother and the two'
children were up early that morning, and Mother
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had already made her bed by the time Chisholm ar-
rived. Mother received a phone call and went to her
back porch to take the call, which lasted five to ten
minutes. When Mother returned inside the home,

the children were not in their bedroom where she -
left them. Mother looked in her bedroom, where she
found her son and Chisholm in her bed, underneath -

the covers. Mother did not see Victim, and when

she inquired where Victim was, Chisholm did not -

answer, but he had a “crazy look.” Mother then no-
ticed Victim's hair bow sticking out from under the
- top of the covers. When Mother pulled the covers
- back, she observed Victim face down in the bed,
with-her underwear and shorts pulled' down and
“Chisholm's' penis hanging down between his legs
and inside [her] child's butt.” Mother lifted Victim
and put her clothes back on her. She tried to call
- %263 police, but was thwarted by Chisholm, who
would not let Mother leave the home either. Mother
sent Victim down the street to her sister-in-law's
home, and Mother eventually made it there as well.

After talking with- police, Mother transported Vie-

tim to the hospital for a sexual assault examination.

Victim, ! who was ten years old at the time of

the trial, also testified concerning the incident. Vic--
tim stated that on Saturday, __Sgptembb'r 17;.shé and -

her brother were playing **616 in their room at
Mother's house. Her brother's: father, Chisholm, put

" her in the bed, turned hér over from her back to her -
stomach, .and got on her. At this time, Chisholm -

had pulled Victim's shorts-and underwear down to
her knees. Victim testified Chisholm put his penis

inside her, “in [her] butt.” Mother walked in, pulled -

* Victim up; and took: Victim to her- aunt's house to
call the police. After she talked to the police, Moth-
er took her.to the hospital where she underwent an

Pritchard for another examinati_on;

Victim was seen in the emergency room that -

same day and was examined following her com-

plaint of sexual assault. Included with the sexual -

assault kit in the evidence turned over to law en-
forcement was Victim's underwear. Victim had an

- Page

" external vaginal and rectdl exam at the emergency

room, but because of her young age she was re-
ferred to “The Child's Place” for an internal exams=
ination, Nothing out of the ordinary was noted from
her emergency room exammanon. -

South Carolina Law Enforcement Division

.(SLED) Agent Kenneth L. Bogan, who was quali--

fied as an expert in the field of DNA analysis, testi- -

fied regarding his analysis of-the various items sub-
mitted in regard to Victim's emergency room visit.
Agent-Bogan found no semen on the vaginal and

rectal smears and .swabs, but did find the presence -

. of blood on the vaginal swab. Upon inspecting Vic-
" tim's underwear, he observed what he believed to

be a blood stain. A presumptive analysis for.the
presence of blood was positive. Agent Bogan pro--
ceeded to.extract DNA from the underwear stam
and found a mixture of DNA from two:individuals,
one being consistent with that of Victim and the
other belonging to an unidentified ‘male. Agent
Bogan then requested a:DNA standard from any

likely suspects in the case. After receiving a known

DNA standard *264 in- the form of buccal swabs
from Chisholm, Agent Bogan made a:comparison
of Chisholm's DNA to the mixed sample taken from

file from the unidentified male matched the DNA .of
Chisholm. Further analysis revealed there was se-
men present in the stain, and the DNA profile from
the semen matched Chisholm's DNA. profile. - -

Pediatrician Dr. Lyle Pritchard, who was quali-
fied as an expert in child sexual assault-examina-

* tion, testified -Victim:was referred to hier by law. en-

forcement for a medical:exam. for possible child-
sexual abuse. Dr. Pritchard examined -Victim on

of genital discomfort and pain. Child had a normal
gemtal exam, but Dr. Pritchard stated this was com-
mon in cases where children had been sexually ab-
used, particularly when there is "a time lapse
between the alleged trauma and her examination, as
mucosal skin heals: very quickly. Dr. Pritchard
agreed that the records from the hospital indicated

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.-
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Victim had a normal éxam on the day the allega-
tions were reported, but explained-the hospital did
not use a special instrument for examination, called
a the culpascope, in Victims' exam. Rather, the hos-
pital personnel just looked at the skin on the outside
of the bottom. Dr. Pritchard further testified she
tested Victim for certain :sexually transmitted dis-

eases, and the HIV test-came back positive. She -

noted that children can become HIV positive in
three’ major ways: (1) from a congenital infection

where the mother passes it on to the baby in utero™

or from the baby passing through' the birth canal;
(2) from a ‘blood transfusion; or (3) from sexual
contact. Dr. Pritchard noted Mother's HIV testing
from her pregnancy with Victim and her pregnancy
with Victim's younger brother were both negative,

and found no history. of Victim having a blood .

transfusion. Therefore, based on Victim's history of
sexual contact and her positive HIV test, Dr.
Pritchard diagnosed Victim with sexual-abuse. :

Finally, the State presented the- tesnmony of ‘

Jean Banks, Greenwood County Health Depart-
ment's administrative supérvisor and the supervisor
of medical records. Banks testified clients would
have their blood drawn by a nurse at the Health De-

partment, and it would then ‘be sent by courier to-

the DHEC lab in' Columbia where it is tested. The
results are then sent from Columbia to a printer at

the Health Department,*265 where the results are-

printed out and maintained in a file at the Health

_Depdrtment. These records**617 are kept by the

Health Department in the normal course of busi-

ness. The Health Department's records show Victim:

had her blood collected on October 21, 2005, which
showed Victim was HIV -positive, and Chisholm
had hi$ blood: collected on November 14, 2005, and

he likewise tested positive for HIV. Banks admitted #
she did not have the names of the nurse; courier, the-

person who ran the test, or anyone who handled the
blood before testing. She stated, ‘however, that
DHEC had procedures in place in terms of hand-

ling, packaging and txansportmg to keep the blood

samples straight.

r

rage>oril

Page 5

ISSUES
L Whether the State lacked probable cause to
obtain oral swabs from Chisholm when there was
insufficient evidence to establish- that the blood
found in Victim's underwear was the result of.

* trauma caused by the alleged assault.

2. Whether the trial court erred in failing toA ex-
clude the HIV test results when no chain of custody

- was established.

3 Whether the trial court erred in fallmg 10 ex-
clude HIV' test results when the probative value of
such evidence was substantially outwelghed by the -
danger of unfair prejudice.

4. Whether the trial eourt erred in oVexﬂﬂing
defense counsel's  motion for a' mistrial. after Dr,

. Pritchard testified that ‘Victim told her Chisholm
. -did something bad, because this tesumony was im-

proper hearsay.

STANDARD OF REVIEW
{11[2] In criminal cases, this court sitsto re-

~. view errors of law ouly. Stateé v. Wilson, 345.S.C. 1,
. 5, 545 SE2d 827, 829 (2001). The admission or - -
. exclusmn of. ewdence is within the discretion of the

trial court and will not be disturbed on appeal ab-'
sent an abuse of that discretion. State v. Winkler,
388 S.C. 574, 583, 698 S.E.2d 596,:601 (2010). An
abuse of discretion occurs when the trial court's
conclusions- either lack evidentiary support or are
controlled by an error of law. Jd"“Similarly, wheth-
er to grant-or deny a mistrial is within the discretion
of the trial court and will not be reversed on appeal
absent an *266 abuse of discretion.” State v. Her-
ring, 387-S.C. 201, 216, 692 S.E2d 490, 498
(2009). A mistrial should be granted only when ab- .
solutely necessary, and a defendant must show both
error and resulting prejudice to-be entitled to a mis-
trial. State v. Harris, 340 S.C. 59, 63 530 SE.2d
626 628 (2000).

LAW/ANALYSIS

L Probable Cause to Obtain Oral DNA Swabs

The record shows that in July 2007, the State

© 2013 Thonison Reuters. No Claim to Orig. US-Gov. Works.
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sought an order requiring Chisholm to submit to a

blood draw for the purpose of DNA comparison
pursuant to- section 17-13-140 of the South Caro-
lina Code (2003). At a hearing before Judge Gold-
smith on July 25, 2007, the State presented the
testimony of Officer Vernon Peppers; who testified

Mother reported finding Chisholm in a sexual situ-

ation with her six-year-old daughter, noting Mother
" indicated she pulled the bed sheets back and dis-
covered her daughter's panties around her ankles
with Chisholm behind the child with his penis in his
hand. Officer Peppers testified he spoke with SLED
" Agent Bogan, who analyzed: Victim’s underwear

and found a blood stain in them. On the blood stain,
Agent Bogan identified Victiin's blood, “along with

" an unidentified male's DNA.” Agent Bogan there- .
fore requested a:DNA swab from the defendant to

make a comparison to the stain found in Victim's
underwear. Officer Peppers- acknowledged the
nurse at the hospital indicated there was no evid-
ence of trauma in the visual examination of Victim.

However, he further testified Victim was referred to

“The Child's Place” because the. hospital was un-
_ able to perform a‘vaginal exam on Victim since the
hospital did not have:the necessary. eqmpment for
such an exammanon.on a child her age‘

C]nsholm opposed the States motxon arguing,
in part, that the State failed ta establish probable
cause that a crimé had taken place as there was no
evidence: of any trauma to Victim; ‘there was evid-

ence -that Victim was .in bed with a male sibling

such that the male blood-could have come from an-

other source; and there was “nothing in the record . -
to establish that-the underwear was clean-and **618

contaminated with blood.”. Judge Goldsmith found

the - State demonstrated probable cause. existed to -

believe Chisholn - committed the - crime: of CSC
*267-with a minor, that relevant and material evid-
ence was involved which necessitated the comparis-
on of Chisholm's blood sample with-that taken from
the crime scene, and that the swab method was a
safe and reliable method for obtaining DNA. He

further found the crime involved was of a serious’

nature. Judge Goldsmith. therefore ordered

Page §

Chisholm provide an oral swab to the police in or-
der to enable comparison with the blood evidence. -

On appeal, Chisholm. contends the State lacked
probable cause to’ obtain oral swabs' from him for -
DNA comparison because “there was no evidence
to establish what caused the blood to be on the. un-
derwear and how long it was there,” -and therefore,
there was only speculation that it was Chisholm's
blood. He cites State v. Baccus, 367 S.C. 41, 625

. 8.E.2d 216 (2006) for the proposition that there was
~ - no substantial basis upon whxch to conclude that
... probable cause existed. - .

[3H41[5]1 A search warrant may issue only upon
a finding of probable cause, and it is the duty of the
reviewing court to ensure the issuing official had a
substantial basis upon which to conchide that prob-
able cause existed. Jd at 50, 625 S.E.2d at 221. “A
court order issued pursuant to.§ 17-13-140, which

" stands in place of a search warrant, should only be.

issued upon a finding of probable cause, which is
supported by oath or affirmation.” Jd at 5455, 625
S.E2d at 223. “An order issued pursuant to § .
17-13-140 that allows the government to procure.

evidence from -a person's: body constitutes a search

and seizure under the- Fourth ‘Amendment,” and
must . comply with constitutional and " statutory

.guidelines: Id at-53, 625 S.E.2d at 222. Considera:

tions for determining whether-or .not there exists

. probable cause to permit. the acquisition of such

nontestimonial identification" evidence' include .the
fpllowmg elements:. (1) probable. cause to believe
the suspect has committed. the crime; (2) a clear in-
dication that relevant material evidence- will be
found; and (3) the method used to secure. it is safe

.and reliable. -Id at 53-54, 625 S.E.2d at 222-23.

“Additional--factors to-be weighed are the serious-

- ness of the crime and the importance of the evid-

ence to the investigation.” Jd at 54, 625.8E.2d at
223. “The judge is required to balance the necessity

for acquiring involuntary nontestimonial identifica--
tion evidence against constitutional safeguards pro- .
bibiting unreasonable bodily intrusions, searches;

and seizures.” Id.
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*268 [6] The. record shows Judge Goldsmith -

was presented with evidence ‘that Mother- found

Chisholm in a “sexual situation” with the. six- .

year-old Victim, discovering him in bed with her
daughter, -whose body was mostly hidden under the
covers, and when Mother pulled the covers:-away,

she found.Victim bent -over, with her underwear-
pulled down and . Chisholm behind Victim with his -
“penis id his hand. Additionally, the State presented

evidence to Judge Goldsmith -that Victim's clothing
was collécted at the hospital following this’ incident,
Officer Peppers submitted the -clothing -to" SLED,
and the SLED agent who analyzed Victim's .uhder-

‘wear found a blood stain in her underwear that con-
 tained Victim's' blood, along with the DNA of an
unidentified male. Judge Goldsmith properly con- :

sidered the mnecessary elements in determining

whether. probable cause existed, and the record sup-’

ports these. findings. Accordingly, we find ' there
was a substantial basis upon which to conclude that
probable cause emsted for the issuance of the order.

II. Failure to Exclude v th Results Based on -

Chain of Custody -

Prior to trial, Judge Maddox granted the State's
motion requiring Chisholm to-subiit to an HIV
blood test, noting Chisholm had been charged with
CSC - with’ 2 minor and Victim's sexual assault ex-
amination indicated the child -had the HIV virus.

P Thereafter, Chisholm sought to exclude HIV -
test results, maintaining the State was required to-
supply ‘the chain of custody before the results could
be admifted™ The trial judge disagreed, ruling
**G19 the results were admissible as-business re-

cords under Ex parte Dep't of Health & Envtl. Con-
o, 350 SC. 243, 'S63 SE2d 293 (2002)
(hereinafter Ex parte DHEC ) '

FNl It appears as though Ch1sholm actu- . ‘

ally consented to this blood test.

FN2. Although Chisholm's argument to the .

- trial judge focused more on the admission

« of Chisholm's HIV ‘test results, he also

raised the chain of custody a.rgument as to
Victim's HIV test.

Page /ofll

Page 7

On appeal, Chisholm contends the trial court
erred in failing to exclude the HIV test results be-.
cause no competent chain of custody existed. He
notes that Banks testified she did not have any

‘names of the persons who drew the blood, transpor-

ted*269 the blood to Columbia, performed the tests,
or actually handled the blood. He argues the trial -
court erroncously relied-upon Ex parte DHEC, as
that case: was distinguishable from the case at hand

“inasmuch as Ex parte- DHEC dealt with BIV tests

taken for purposes of medical diagnosis before any
charges - were pending. Chisholm ‘argues charges
were already pending against him when the.State
sought-and administered the test, ‘the State's purpose .
in requesting the test was to seek evidence as to his
guilt;. and the test. was not petformed for purposes
of diagnosis and treatmient. He therefore maintains

* that Ex parte DHEC does not apply, and -the State

was required to establish. a complete chain of cus-

“tody. -

| In Ex parte DHEC, the State‘ sought to prbve :
that defendant Doe had knowingly exposed the -
minor victim to HIV. Id at 246, 565 S.E.2d at 295."

" The State filed a. motion seeking-to compel DHEC

" to, among other things, release:the names. and ‘ad-

<

" dresses of any possible chain of custody witnesses

in the matter. Id After the circuit court ordered the

~ release of ‘the names and ‘access to-all possible

chain of custody witnesses, and this court affirmed

‘that portion of the circuit court's order, DHEC peti-
" tioned the supreme court for certiorari,- which was
- granted. Id at 246-47, 565 S.E2d at 294-95. The -

State maintained it was required by the South Caro-
lina Rules of Evidence to ‘establish a chain of cus-
tody to admit Doe's HIV. blood test at trial, while:
DHEC argued- the ‘exception to the. rule against -
hearsay ' contdined in Rule 803(6),. SCRE allowed = -

Doe's HIV test resuits to be admitted into evidence
“as business records without the requirement of es-

tablishing a chain of custody. Jd. at 247, 565 SE.2d
at 295. The supreme court d15agreed with the

- State's position, but agreed with DHEC. Id. The su-

preme court specifically determined “the procedure
for admitting business records would -afford suffi-
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cient indicia of reliability to admit HIV test-results

without a‘ chain of custody.” Id at 249 565 SE2d:

at 297

In addressing” the issie, the supreme court
noted that our courts consistently require a chain of
custody in’ criminal prosecutlons to prove the
samples analyzed are, in fact, those of the defend-
ant. Id at 248, 565 S.E.2d at 296 However, it fur-
ther differentiated HIV- test results from those blood
and urine samples taken at the time of an accident
or other crime suchasmdnvmgunderthemﬂu
ence (DUT) -cases.- Id - ¥270: Specifically; the court
. noted that-DUI cases “involve time-sensitive tests
taken at the time of an- arrest :or an accident- that
cannot be replicated outside of that time frame,” as
a defendant's blood alcohol level could not be re-

tested at a later time with an accurate result, and

thus such cases require a chain of custody. Id- at
248-49, 565 S.E.2d at 296. “ HIV test results, on the
other hand, can be confirmed or proved false by re-
testing at a later date, asHIVisapermancntcondl-
tion, unlike the level of alcohol or drugs .in the:
bloodstream.” Id at 249,.565 S.E.2d at 296. Based
_upon this*distinction, the supreme.court. found..the
admission-of HIV test results-was not controlled by

the line . of cases- dea.hng with - drug and a.loohol

tests. Id.

It sh‘ouldAbe-noted, however, that the.supr‘eme :
oourt's-» decision was- also- premised upon the fact . ::

that  “{t]he . trustworthiness. .of: medical records is .
presumed, based on the fact that the test i$-relied on

for diagnosis- and treatment.” Id. at 250, 565 S.E. 2d

at 297.,The rationale: for admitting laboratory:.test ‘
results as business:records. is that. “if "it. is. suffi- .

ciently n‘ustworﬂly to. be . relied. upon for. medical

treatment, it is -sufficiently -trustworthy to:be adm1t- S
ted as.a business, record.” Id The court in Ex parte .

- DHEC found this -rationale persuasive .and held-
Doe's HIV tests were admissible as business re-

cords, observing that the blood test was taken by

DHEC personnel for the purpose of diagnosis. and ..
was relied .upon for .subsequent diagnosis, treat-:
ment, -and counseling; that Doe **620 was not.

Page 8A

tested by‘Di*IEC‘for purposes of liﬁgétion; and he
was ‘tested voluntarily before any- charges were

" pending against him. Jd :

However, ﬂie-"supreme court did not center its -

- decision in- Ex parte DHEC solely on the basis that
- Doe's HIV blood test was taken for the purpose of

diagnosis and treatment and that Doe was not tested
by DHEC for the purposes of litigation and charges
were not pending at the time of the test. Rather, the
court nnmedmtely thereafter stated as follows:

Further, Doe could be retested: at~any time to re- .-
fute the-evidence presented against: him at trial. If
Doe tested negative- at. the time of trial,. the -
DHEC test results could be ruled out as a faise
positive as HIV is a permanent condition. A per-
'son charged with. DUI based on a blood alcohol -
test taken at the time of his arrest has no such .
protection *271 and, therefore, . needs the indicia
of reliability provided by a chain of custody.

d -
Based upon the-supreme court's opinion mEx

parte DHEC, it is not clear whether that: court in-
tended fo provide that ro-chain of ¢ustody is neces- . -

- sary for the. submission of the results of HIV testing
" - performed by: DHEC, asHIVtestsaredxshngmsh .
able from dnig and alcohol prosecution tests since -
HIV.is a permanent condition and. the- test-could be .- - -

replicated, or. whether the.decision would .also. re-
quire -the test be taken, not for purposes of litiga-
tion, but for medical diagnosis before .any charges

- are pending in orderfor the HIV: test results.to.be. .
admissible without a chain: of custody.” Howéver, '

we find it unnecessary to make that determination
in the case at hand, as we hold that any error in the

. admission of the-HIV test. results was harmless in .

light of the overwhe]mmg eviderice of Chisholm's
guilt

‘.‘Generally, appellate. courts will not set_gside
convictions due to insubstantial errors not affecting
the result.” State v. Sims, 387 S.C. 557; 567, 694 .

- SE.2d 9, 14 (2010) (quoting State v. Pagan, 369
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S.C. 201, 212, 631 S.E.2d 262, 267 (2006)). “When

guilt is conclusively proven by competent evidence, .

such that no other rational conclusion could be
reached, [the appellate court] will not set aside a
conviction for insubstantial errors not affecting the
result.” Baccus, 367 S.C. at 55, 625 S.E.2d at 223. **

"[7]° Here, . the' State pfesented evidence from

. Victim that at the time in question, Chisholm pulled

Victim's shorts and underwear down to her knees,
placed her in the bed, tumed her over on her stom-
ach, got on her and put his penis inside her “butt.”
Mother testified as an eyewitness, stating she dis-
covered Chisholm in her bed undemeath the covers,
that Chisholm failed to respond when she asked
where Victim was, she then noticed Victim's -hair

bow sticking out froin under the top of the covers,’

and when she pu]led the covers back, she observed
Victim face down in the bed, with her underwear

and shorts pulled down and “Chisholm's penis -

banging down between his legs and inside [her]
child's b

from Victim tested positive for blood, and Victim's
*272 underwear, also collected the day of the incid-
ent, contained a stain which tests proved to contain
a mixture of Victim's blood and Chisholm's semen.
Accordingly, admission of the HIV test result, even
if erroneous, was harmless. See State v. Herring,
387 S.C. 201, 215-16, 692 S:E.2d 490, 497 (2009)
(holding admission of evidence. seized in search;

even if erropeous, was harmless where there was -

overwhelming evidence of guilt); State v. Tench,
353 S.C. 531, 537, 579 SE.2d 314, 317 (2003)

(finding any error in admission of the seized evid-

ence harmless beyond a reasonable doubt given the

abundant evidence of appellant's ‘guilt); State v..
Woods, 376 S.C. 125, 129, 654 SE.2d 867, 869

(Ct.App.2007) -(finding error in -admission. of de-
fendant's hair, blood, and saliva samples obtained

through an order that was defective on its face was

harmless in light of overwhelmmg evidence of de-
fendant's guilt).

II1. Failure to Exclude HIV Test Results Based

” Finally, forensic evidence revealed a .
-vaginal swab collected on the day of the incident

rage y oLl

Page 9

on Rulé 403,SCRE .

At tnal, Chisholm requested the trial court rule
on whether the unfair prejudice outweighed the pro- .,
bative value of the HIV test **621 results. In con--
sidering Rule 403, SCRE, the trial court determined
the HIV test results were relevant, and would not
unduly prejudice Chisholm. On appeal, Chisholm

- argues the State did not need the HIV test results to

prove CSC with a minor, -and he was not charged
with knowingly giving Victim HIV. He contends
the trial court's ruling in this regard denied him a ..

fair trial and was prejudicial, asserting “[t]here was

no way for the jury not to take into.consideration
the HIV test results in reaching their verdict.” The
State counters that the HIV.test results were probat-

. ive evidence of the sexual battery commltted on

Vlctlm

[8] Generally, all relevant evidence is admiss-.
ible. Rule 402, SCRE. However, relevant evidence
must be excluded if the danger of unfair prejudice
substantially outweighs the probative value of the
evidence. Rule 403, SCRE; State v. Wiles, 383 S.C..
151, 158, 679 S.E.2d 172, 176 (2009). “Unfair pre-
judice means an undue tendency to suggest decision
on an improper basis.” -Wiles, 383 S.C. at 158, 679
S.E.2d at 176. An appellate court reviews Rule 403,
SCRE balancing determinations pursuznt to’ the ab-
use of discretion standard, and *273 gives great de-
ference to the trial court's decision. State v. Myers,
359 8.C. 40 48, 596 S.E.2d 488, 492 (2004)

(9] Here, as poted by the State Chisholm
sought to establish there was no battery upon Vic-
tim, maintaining there was no evidence of injury or
trauma to show penetration. The State. sought to
counter that .position by presenting Dr. Pritchard's
testimony that transmission of HIV during-sexual -
contact required an° exchange of body fluids, and
blood or ‘S$emen could mix as a result of a “very
small micro trauma,” thereby ‘showing the HIV test
results were probative-evidence of the sexual bat- .
tery committed on Victim. Therefore, the-evidence
of the HIV test results.was probative of whether
Chisholm committed a sexual battery upon Victim.
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Further, giving deference -to the trial court's ‘de-
cision; we do not believe there was an undue tend-
ency of the' HIV: test results evidence to suggest a
decision on an improper basis. which substantially
outweighed the probative value of the evidence. At
any rate, as previously discussed, given the over-
whelming evidence, including the testimony of Vic-
tim, the eyewitness testimony of Mother, and the
DNA evidence showing a mixture of Victim's blood
and Chisholm's semen found in Victim's underwear
following the incident of Chisholm's guilt, any error
in the admission of the HIV test results would be
harmless: Accofdingly, we find no reversible error. -

IV. Motion for - Mistrial ‘Based on Improper
Hearsay
Finally, Chisholm argues the trial court erred in
overruling his motion for a mistrial aftet Dr.
Pritchard testified Victim told her appellant “did
something bad,” as this testimony was improper
bearsay. He conténds this ‘improper corroboration
evidence cannot be harmless, because it is the cu-
mulative effect which enhances the devastating” im-
pact of i improper corroboration.

During. - direct - exammahon of Dr Pntchard,
when the solicitof: asked about -the history given to
her, the doctor stated she asked the patient about
why . she was brought there, and Victim told Dr.
Pritchard “she and~her brother had gotten cold and

they got undemeath the covers'and then Rome did -

something bad.” The solicitor immediately interjec-
ted in an apparent attempt to stop the testimony,
and defense counsel *274 requested he be heard on
"4 mitter of. law. THe trial court took up the inatter

outside the jury's- presence, at whith time defense:

counsel maintained it~ was improperr for Dr.
Pritchard to.testify as to identity, which went bey-
ond the nonhearsay exception of time. and place,
and asserted “Rome” was an obvious nickname for
Jerome. Although - acknowledging the testimony
was " improper, the trial court found other witnesses
had consistently identified Chisholm as the perpet-
rator_such that the comment was cumulative and
hannless Noting the problem was caught quickly,

Page 10

the trial court indicated a curative instruction might

servé to highlight the improper “testmony, but-

stated he would give such instruction if requested.
Defense counsel argued a curative instruction’ -
would .not cure the harm, and asked instead for a
mistrial. The trial court found the full name of
Chisholm was not given, both the. solicitor and de--
fense counsel stopped the testimony, and that Vie-
tim**622 and Mother both identified Chisholm as
the perpetrator such that the comment was harm
less. It therefore found no basm fora m1stnal

[10] The decision to grant or deny a motion for
a mistrial is a-matter within the’sound discretion of
the trial judge, whose decision will not be-disturbed
on appeal absent an abuse of discretion amounting
to an error of law. State v. Council, 335 S.C. 1, 12,
515-S.E2d 508, 514 (1999). A mistrial should be
granted only when absolutely necessary. Id at 13,
515 S.E.2d at 514. “In order to receive a mistrial,
the defendant must show both error and resulting
prejudice.” Id “The grant of a motion for a mistrial -
is an extreme measure which should be taken only
where an incident is so grievous that the prejudicial
effect can be removed in no other way.” 'Herrz'n‘g, ‘
387 S.C. at 216; 6928E2dat498 .

{11] Here, it is questlonable whether the jury
even understood that the name “Rome” referred to
Chisholm, 4s there is nothing in the récord before
us to’ indicate that Chisholm ever used'the name
“Rome” or that the witnesses knew. him by that
name. Furthermore, the comment was fleeting, with
both the solicitor and defense counsel immediately
stopping the téstimony fromr going any. further. Ad-
ditionally, even.if the jury -understood the name
“Rome™ to refer to Chisholm, the properly admitted
testimony of both Victim and Mother . identified
*275. Chisholm as the- perpetrator -such that the
comment would have been -harmless. See State v.
Price, 368 S.C. 494, 499, 629 SE.2d 363, 366
(2006) (noting the admission of improper hearsay
evidence is harmless where the evidence is merely
cumulative to other evidence). Accordingly, we
find no abuse of discretion in the trial court's denial
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of Chisholm's motion ‘for a mistrial. We further
find, as previously stated, there is overwhelming :
( " . evidence of Chisholm's guilt such that any error in ' .-
the brief comment regarding ‘Rome” would be
~ harmless. See id (Rolding, where a review of the - : :
- entire record establishes the error is harmless bey- - A ) ' y
ond a reasonable doubt, the convu:txon should not :
be reversed)

CONCLUSION

For the foregoing reasons, Chisholm's convic-
tion is

AFFIRMED.
PIEPER and LOCKEMY, JI., concur.
S.C.App.2011. '
State v. Chisholm
395 S.C. 259,717-S.E.2d 614

END OF DOCUMENT
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vacating, setting aside or correcting the conviction and sentence attacked in this application; and
-that the matters and allegations therein set forth are true.

‘ _ . /- 22

SWORN to subscribgd-before me this _@/
mone W Erm &/ ws)
. lic :
Notwy Public MV Commission Expires
© Marchs, 2018

My Commission Expires: _

Revised 3:2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, ,hereby apply for leave to proceed in this action without prepayment of feeé or costs or
security therefor. In support of my application [ declare under penalty of perjury that the
following facts are true: .

(H I am the applicant in this action and I believe 1 am entitled to redress.

3/( Because of my poverty | am unable to pay the costs of said proccedmg or give
‘ secunty thereof.

’ Applicant

or affirmed and subscribed before me this
ay of e— U\\v»(s.l'\q , 201

; 'E»Slk_/\x QWQ/

Notary: Public *" My Commission Expires
March 5, 2018

My Commission Expires:

Revised 3.2003
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD ) EIGHTH JUDICIAL CIRCUIT
. . - ) ) ’ . .
)
Jerome Chisholm, #335354, ) 2012-CP-24-0092
Applicant, )
. ) .
V. ) - RETURN
. )
State of South Carolina, )
o | )
Respondent. )
‘ )

Thé Respondent, making its Return to the épplication for post cor}.\'iction relief (PCR)
filed January 26, 2012, would respectfully show. this Comt.: »
| The ‘Applicant is presently conﬁnéd in the South Carolina Department of Corrections |
pursuant to orders of commitméht of the Greenwood County Clerk of Court. The Applicant was

indicted at the December 2005 term of the Greenwood County Grand Jury for Criminal Sexual

* Conduct with a-Minor, 1¥ degree (2005-GS-24-1386). The Applicant was represented by "

Charles Grose, Esquire and Janna Nelson, Esquire. On June 15-18, 2009, the Applicant
underwent trial by jury and was convicted of Crxmmal Sexpal Conduct with a-Minor, 1* degree. -
The Honorable Eugene C. Griffith, Jr. sentenced the App]icant to imprisonment for thirty (30)
years. o | |

A Notice of Appeal was timely filed on behalf of the Applicant and an appeal was

‘p'erfeclted. ' The South Carolina Court of Appéals by written opinion affirmed the Applicant’s
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conviction and sentence. S_taté v.:Chisholm, Op. No. 4899 (Ct. App. 'ﬁlied on Octqber 26, 2011).
The Remittitur was sent on November 15, 2011.

Attached herewith and. incorporated herein are the records of the Greenwood County
Clerk of Cdurt regarding the sul;ject wnﬁc&on(s); the Applicant's rgcords from the South
Carolina Department of Corrections and the trial transcript. The Respondent reserves the right to
amend Athis. Return upon receipt of ény relevant materials. |

| IL
In his currenf Application; the Applicant alleges that he is Being_he]d in custody

unlawfully for the following reasons:

1. “Ineffective Assistance of Counsel”

a. “Defendant’scounsel did not offer a defense”
2. “Due Process Violation™ -

a. “Time frame between arrest and trial

3. .. gt & 14" Amendment Violation™

Any claims not specifically enumerated: in the PCR application or amendments will be

opp-osed»byA the State ét an evidentiary hearing; and the State will seek summary dismissal of .

\)ague_ or general claims at~an,-evidenﬁary hearing: 8.C: Code:§17-27-50. ‘All amendments should -

be made well in advance of an evidentiary hearing by counsel.of record. Rule 11, SCRC?.
.
In a post-conviction relief action, the Applicant bears the burden of ﬁoving the
allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges .ineﬂ'ectiver assistance of counsel as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

Page2 of 6
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that the trial cannot be relied upon as having produced a just fesult.;‘ Strickland v. Washington.
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.Zd 813..

The proper measure of performance is whether the> attorney provided representatioﬁ
within the range of competencé required in criminal cases. The courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland, 466 U.S. 668. The Applicant. must overcome this

presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was

deficient. Under this prong, the court measures an attomey s performance by its."reasonableness

under professxonal norms." Chm, 300 S. C at 117, 386 S.E.2d at 625, citing Strickland.

Second, counsel's deficient performance must have prejudxced the Applicant such that "there is a

_reasonable probability that, but for counsel's ’unpmfessional errors, the result of the proceeding

_V.Yould have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to

guilty plea counsel, the Applicant must show that there is a reasonable probability that; but for

counsel's alleged errors, he would not have pled guilty and would have i'nsisted on going to trial.”

Hill.v. Lockhart, 474 U.S.-52; 106 8.Ct-366; 88 LEd-2d 203 (1985} = —omrmoees o

‘The Respondent submits that the Applicant cannot satisfy either requirement of the

Strickland test. However, the allegation of ineffective assistance of counsel probably raises

- questions of fact that the record does not conclusively refute. Accordingly, the Respondent -
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V requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,

305 S.E.2d 247 (1983).

v,

The Applicant alleges “Time frame between arrest and trial” as a ground for PCR. The

Respondent submits that this allegation should beé summarily dismissed for failure to state a

claim cognizable under the Post-Conviction Procedire Act, S.C. Code Ann. § 17-27-10 to -160

(2003). An Applicant may commence a post-conviction reliefaction on the following grounds:

L.

That the conviction or the sentence was in violation of the Constitution of
the United States or the Constitution or laws of this State;

That the court waé without jurisdiction to impose sentence'

That the sentence exceeds the maximum authonzed by law;

That there exists evidence of matenal facts not prevtously presented and
heard, that requires vacation of the cormction or sentence in the interest of
justice;

That his sentence has expited,. his probation, parole or conditional release
[was] unlawfully revoked, or he is otherwise unlawfully held in custody or
other restraint; or

That the conv1ct10n or sentence is otherwxse subJect to collateral attack

- upon any ground:of alleged error heretofore available under any common

law, statitory or other writ, motion, petition, proceedmg or remedy
S.C. Code Ann. § 17-27-20 (1976). - -

Even if the facts alleged by the Applicant are true, these facts do not support a cognizable

claim for post-conviction relief under any of the statutory grounds. The allegations presented by

Applicant raises direct appeal issues that are procedurally barred by S.C. Code Ann § 17-27-

20(b) (1985). Post-conviction relief is not a substitute for a direct appeal. Simmons v. State, 264

Page 4 0f 6

591




552

S.C. 417,215 S.E2d 8 83 (1974). A post—,ooﬁvicti'on r?lief application cannot assert any issues
that could have been raised at trial or on direct appeal. Ashley v. State, 260 S.C. 436, 196 S.E.2d
501 (1973). The Applicant could have raised these issues at triél or on appeal. His failure to do
so has waived these allegations as: gfounds for relief. Thergfore, the Court shoﬁld sumnian'ly
dismiss this application for post-conviction relief.
V.

Each and every allegation contained within- fhe appﬁcation 'ﬁot 'ﬁereinbef;)ref_ either

e);prcssly admitted, quahﬁed or explained is hereby denied. .:' '
 wm |
WHEREFORE, having madt;, its Return, the State requests that an e;'identiary.hearing be |

held on Applicant’s gllegétions.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH |
Chief Deputy Attorney General

. SALLEY W.ELLIOTT 4
~Senior Assistant Deputy Attorney General -

J. RUTLEDGE JOHNSON

,-Assista.ntAtmm/fqyj?&l
By, |~

ATBQRN@(S FOR RESPONDENT

Office of the Attorney General
P.0O.Box 11549
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Columbia, SC 29211 -

, 2012,
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STATE OF SOUTH CAROLINA

| ; ' IN THE COURT OF COMMON PLEAS
- COUNTY OF GREENWOOD ). - .

| | ; 2012-GP-24-0092

JE:ROME CHISHQLM,' ; ,
Apvplicant-, ; )
vs | ‘ ; AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH GAROLINA, | |

| Respondent. g

. )

1. faman ehployee of the Respohdent in the above-captioned action.
2. | Regular communication by mai-l exists throughout the State of South Cérolina and

that this is a proper circumstance of service by mail.
3. | have this day served a copy of the Retumn in the above-captioned matter on the
following person(s) by depositing same in the United States mail, postage prepaid:

Bradley W. Knott
PO Box 3208 :
Greenwood, South Carolina 29648

DATED this 1% day of May 2012.




STATE OF SOUTH CAROLINA )
) COURT OF GENERAL SESSIONS
COUNTY OF GREENWOOD )
Jerome Chisholm, | )
Plaintiff, - ;
VS, ' 3 No. 13-CP-24-1639
State of Soqth Carolina, g
‘. Defendantv g
TRANSCRIPT OF HEARING

The within Hearing was held in the above-captioned case on November 29,

2012, before the Honorable R. Lawton Mclntosh, Circuit Judge, attended by

counsel, as follows:
APPEARANCES:

Bradley Knott, Esq.

(Information Not Provided)
Appearing for Applicant

J. Rutledge Johnson, Esq.
(Information Not Provided)

Appearing for State

of South Carolina

Transcribed for Vivian Court, Circuit Court Reporter

DEBORAH GARRISON
Circuit Court Reporter - &' Judicial Circuit

Post Office Box 901 .

Jokns Isjand, South Carolina 29457

- . dGarrison @sccourts.org
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Jerome Chisholm v State of South Carolina 2
Case No. 13-CP-24-0092 ’
Hearing of November 29, 2012
before The Honorable R. Lawton McIntosh

J- RUTLEDGE'JOHNSON: May it please
the Court?
'THE COURT: Yes, sir.
 J. RUTLEDGE JOHNSON:  This is the case
of Jerome Chisholm versus the StaFe of South
Carolina. It is case number 2012-CP-24-0092.

Mr. Chisholm was indicted the December

2005-term,of the Greenwood County Grand Jury for

criminal sexual conduct with a minor, first

-degree. He was represented by Charles Grose.

On June 15th through the 18th of 2009
he unde:went trlal.by.Jury, pursuant to which he-
was convicfed of criminal sexual‘conduct with a
minor, firsf deéree. -The,Honorable'Eugene C.
Griffith('Jf. sentenced him to imprisonment for
thirty (30)..years.

| A notiee of appeal was filed on his
behalf. The appeal was perfected. The South
Carolina Court‘of BAppeals, by .written Opinion,
affirmed his conviction and sentence.
Remitfuée'was thereafter issued on November
15th, 2011. | |
| He filed a timely PCR appllcatlon on

January 26th 2012. The State filed its

return May 1st, 2012. He. is represenfed here
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Jerome Chisholm v State of South Carolina
Case No. 13-CP-24-0092
Hearing of November 29, 2012
before The Honorable R. Lawton McIntosh

today by -Mr. Bradley»Knott.

THE COURT: Mr. Knott, good
morning.

BRADLEY KNOTT: Yes, sir, Your
Honor, géod morning. I was sent five hundred
pages.of a trial transcript, which I've

reviewed on Mr. Chisholm’'s behalf. I sent him

“a letter -- I believe that it is dated

November 2nd, -- giving him my impressions on
that. We've had an opportunityvto speak today.
He has asked me to request a

continuance on his behalf. ‘'He is currently
incarcerated at the Broad River location, has
just recehtly gained acéess‘to a compﬁter;

WestlLaw, things there at the law library in

‘prison. He feels like since he's researched

'some issues -that he wants to be able. to amend

his petition to include. Oh that basis, he
has réquested a continuance.

THE COURT: When did you get these
-- this disks. that you:reviewed?

BRADLEY KNOTT: I want to say that
I gbt it ---

THE COURT: Have you got it?

J. RUTLEDGE JOHNSON: No.
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Jerome Chisholm v State of South Carolina-
Case No. 13-CP-24-0092 -
Hearing of November 29, 2012
before The Honorable R. Lawton McIntosh

BRADLEY KNOTT: '’ I've got -- your
return, like you said, was in May. I want to
say that it was in the early Fall.

J. RUTLEDGE JOHNSON: It should have

been with our return, or it may have been in

the Fall. I don't think I havg}the documenta-

tion of when.we sent it to'you. |
BRAPLEY KNOTT: It was not at the

same time és~the retﬁrn. I -am not going to

tell the court that 'I just got it.' 1I've had

it for sixty to ninety days.

THE COURT: Do you feel like you've

" had sufficient time to research the issues in

~this case?

BRADLEY KNOTT: . :. I do, Your Honor.
He brought up one additional issue that I'
didn’'t feel like really went along with what.
he's. claimed in his application. I think his

main focus is that he’'s now got access to more

recent case law, by virtue of the’ computer

system, that he did with probably an

“antiquated law library.

I've explained to him -- I think with

one of the other matters today that got

continued, that that would mean March. He has
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Jerome Chisholm v State of South Carolina
Case No. 13-CP-24-0092
Hearing of November 29, 2012 ]
before The Honorable R. Lawton Mckntosh

expressed to me that ﬁe has-nO‘complaint with
that.
THE COURT: Well, my concern is
that you are the attorney on this ﬁatter.
-BRADLEY KNOTT: . Yes, sir. You
certainly have access to current/recent case
law. |
BRADLEY KNOTT: Yes, sir.
~ THE COURT: I want to make sure
that you feel like you've had sufficient time

to review the matter aﬁd -- and come up with

any kind of claims that he may have that are

legitimately presented in the transcfipt.

BRADLEY KNOTT: Yes, sir.

THE COURT: But at the same time, I
am not inclined to continue it éo that you can
go on a fishing expedition.

BRADLEY KNOTT: I understand. I
understand, Your Honor.

THE COURT: So from what you have
observed or read, do you see that there is a
legitimate need to continue this cése?

'BRADLEY KNOTT: From my review of
the transcript, I can’'t say that there is

anything that I would have amended his

9
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Jerome Chisholm v State of South Carolina
~ Case No. 13:CP-24-0092 :
Hearing of November 29, 2012
before The Honorable R. Lawton McIntosh

petition to inclﬁde.

THE COURT: I know that you are
answerihg me as ah officer bf the Court and
I e . .

BRADLEY KNOTT: ) Yés, sir.

THE COURf:’ I Hate'to put you on
the spot, but I'm going to deny your request
for a continuancé;"We will go forward with 

the ‘hearing this morning.’

BRADLEY KNOTT: - Yes, sir.
THE COURT: - Thank you.
BRADLEY KNOTT: 'In that event, we

wduld call Jerome Chisholm.

THEVCOURT: . Come around, please,
sir.

- (WITNESS TAKES STAND)

JEROME CHISHOLM, ‘being duly sworn to
tell the truth, the.ﬁhole truth and nothing
but the truth, testified, as follows:

DIRECT EXAMINATION '

BY. BRADLEY KNOTT:

Q. Mr. Chisholm, if you would,  state your

full name.
A. Jerome Chisholm.

Q. And you've been present in the courtroom
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Jerome Chisholm v State of South Carolina
Case No. 13-CP-24-0092
Hearing of November 29, 2012
before The Honorable R. Lawton Mclntosh

while the Attorney General outlined the facts

of your trial and sentence; is that correct?

A. Yes.
| Q. You were sentenced to thirty years?
A. Yes.
0. On the charge of criminal.sexual conduct

with a minor?

A. Yes.

Q. Now, you application for post-conviction

relief outlines a couple of issues which I

wént.to give you the opportunity to. speak to.
The initial.statement.you made here‘_

regardinQ ineffective assistance of counsel

is that your counsel, Mr. Grose, did not offer

a defense in this case. ‘Would you tell the

Courtlﬁhat you mean by that?

A. He -- uh, he -- he had no witnesses. Or

he didn’t, uh, -- we didn’t discuss any

specific offense and I was —---

THE COURT: What is the last thing

that you said? That you didn’t discuss what?

APPLICANT:  Any specific defense.
THE COURT: Excuse me.
BRADLEY KNOTT: That’s all right.

DIRECT EXAMINATION CONTINUED

561
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Jerome Chisholm v State of South Carolina
Case No. 13-CP-24-0092
Hearing of November 29, 2012
before The Honorable R. Lawton McIntosh

BY BRADLEY .KNOTT:

Q. Go ahead.

A. And I was unsure of his -- you know, what
he was going to do as far as a defense. I was

surprised when he didn't offer any.

Q. All right. Were you under fhe impression

that witnesses were going to be called on your
behalf?

A. - Yesu:

0. What gave you that feeling or that
indication that that was going to happen?

Had you discussed that with Mr. --- A

A. Well, I didn’t have a lot of discussions
with him prior to the trial. But, uh, -- with

respect to the evidence that the State brought

'up, I -- I would have expected him to call

expert witnesses to counter the statements by
the State’s witnesses. |
Q. All right. Do you recall, was there any
discussion abbut that with Mr. Grose?

A. Not that I recall.

Q. About rétaining an expert witness?
A. No, there was no discussion about it.
Q. Did you provide him with the names of any

of what we would call lay witnesses, that you
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Jerome Chisholm v State of South Carolina
' Case No. 13-CP-24-0092
Hearing of November 29, 2012
before The Honorable R. Lawton Mclntosh

wish -- that you believe would have helped in

your defense?

A. Well, in fact, -- well, I asked him about

the State’s witnesses, as far as taking the

depositions from State's witnesses. Which at
that time he told me that he couldn%-do, which
I thought was strange. And, well, -- and that
came up when ‘there were statements that were
untrue, that were said by the State’s
witnesses.
Q.. Did you ask him at any time to depose any
of these witnesses?

Yes.

Okay. And how did he respond to that?

That he could not depose them? .

A
0
A. He said that he couldn't.
Q
A Right.

Q

All right. Did you ask him to interview

those witnesses?

A. I thought that was one and the same thing.

Q. The deposition versus the interview?
A. Right.

Q. All right. ‘A deposition is typically a
more formal sit-down affair under oath?

A. ' Right, (affirmative nod).
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Jerome Chisholm v State of South Carolina
Case No. 13-CP-24-0092
Hearing of November 29, 2012
before The Honorable R. Lawton Mclntosh

0. But, regardless, his ihdication to ydu was

that that was not something that he could do?

A. Yes.

Q.  All right. Néw, what about your ability
to testify. Did the two of you discuss the
prés and consAof you'taking‘thevwitness stand
aﬁd testifying in -your defense? |

A. Yes. He told me that he thought that T

shouldn't testify, 'so I didn’t.

Q. -All right. And you understand that part

"of this trial transcript that we've spoken

about includes your knowing waiver toftestify?
A. Right.

Q. ' Do you have any compléintS‘about that
discussion that you had with Mr. Grose, today?
A. As far as that,went, no.

Q. Okay. Now, the other issue that you
raised in your application has to do -- and I
will just stétegit from your épplication,
(reading): “...the timeframe between.arres£>
and trial.” Tell the-Court what you're
referring‘to there.

A. " Okay. I -— I found out that I have a

‘right to a speedy trial. But I had -- I wasn't

told, uh, about that, uh, throughout that

10
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entire process. And I spent three and a half
years in the county jail awaiting trial. In
that three yeais, two and a haif years into
this they come up with some additional
evidence which would nét have been in. the
trial process had I had the right, or the
knowledge of the right, to a speedy trial.

I would go to the case of Montayo v. Louisiana
where it states that counsel -- I mean, that
the defense has the right to effective counsel
throughbut therentire'legai process. I feel
like I didn't have that right -- that counsel.
Q. Throughout the process?

A. Exactly.

Q. Did you and Mr. Grose, or anyone from Mr.

Grose's office, discuss applying'for a speedy

trial?
A. No.
Q. Okay.

A. And one thing -- before Mr. Grose took
over the case, I had a different attorney
before him. He never explained it. I'd never

seen him except for one time, the other guy.

Q. He was likewise in the public defender’s

office?

11
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A. Yes, sir.
Q. Okay.. So that as not discussed?.

A. Not at all.

Q. Do you recall any discussions with Mr.

Grose about the disadvantages of not having a
speedy trial?

A. No, we didn't discuss speedy trial at all.

‘Q. At all»

A. No.

Q. Okay.- And yoﬁr testimoﬁy is that buf for
the length of time prior to youi'trial some
evidence that eventuallyvcame out would not
have come out?

A. Exactly.

Q. Prior .to you actually having a trial?
A Yeé.
Q. All right. Now, you had raised an issue

with me this morning when we consulted about
the make up of your jury. -

A. Yes.

0. You are aware that your trial transcript

goes into great detail about Mr. -Grose
challenging the make up of your jury?
A. Yes. |

Q. And the Way that the jury was struck?
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A. Yes.
Q. What is your complaint about the jury
today?
A. Well, I have one complaint, major
complaint, as far as the jury make up. One
specific ﬁuror was a relative of my roommate
that ‘'was in the, uh, uh, on the jury panel.
J. RUTLEDGE JOHNSON: Objection, Your
Honor. Tﬁis is a direct appeal issue. You'll see
in the transcript that Mr. . Grose challenged this,
so this issue has~al;eady been dealt with. “
APPLICANT: No, that's not the issue.
THE'COURT: No, no. No, sir. Let us
argue that. I missed what he said last, Mr.‘
Knott. He said that he had a roommate  that was on
the ---
BRADLEY KNOTT: I believe that while
he was at the.detention center a fellow inmate

actually had a relative on the jury, that

. eventually got struck, in Mr. Chisholm's trial.

APPLICANT: They didn't get struck.

THE COURT: I will listen to it. I

- note your objection. Go ahead.

DIRECT EXAMINATION CONTINOUED

BY BRADLEY KNOTT:

b7




68

1

10
1
12
13

14

15

16

17

18

" 19

20

21¢

22
23

24

25

.. Jerome Chisholm v State of South Carolina
" Case No. 13-CP-24-0092 .
Hearing of November 29, 2012
before The Honorable R. Lawton McIntosh

Q. So to pick up from what I just stated,
there eventually ended ﬁp a relative ---
A.' Yes,'a relative.

Q. ——— of your roommate in the detention
center on your jury. Is that correct?

A. That’s correct.

.Q.  All right. And what, if any, conver-

sations did you have with this roommate
regarding this juror?
A. Well, he was telling me that he ---

- J. RUTLEDGE JOHNSON: Obiection to.
ahything that the roommate- said.

THE COURT: Sustained.

'BRADLEY KNOTT: - All right.

. DIRECT EXAMINATION CONTINUED
BY BRADLEY. KNOTT:
Q.: What is your complaint about this relative of
your roommate beingvon this jury?

Af' well, because I.-- I explained that to Mr.,

Grose and he had took it to the court. I believe

that they discussed this in court, behind closed

.doors. But the juror was still on the panel. Not

only that, I know that this was done, through my
roommate as well, because when I come back from

court, they had moved him out. He'd said

14
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something fof -—=

Q. Don't get intb anyfhing that he said.

A. Okay.

Q. How do you believe that that prejudiced you
in terms of the make up of the jur&?

_A. Well, because of the fact that the fact that

the judge would have had to’speak with this juror.

She_would have been more apt to go along with the
rest of the jury regardless of the.évidence.
J. RUTLEDGE JOHNSON: ‘Speculation.
THE COURT: Overruled.A Go ahead.
DIRECT EXAMINATION CONTINUED
' BY BRADLEY KNOTT:
Q. Go ahead. Finish yoﬁr answer.
A. Right. She would have been more inclined to
follow the rest of the jurors-rather than listen

to the evidence, what was -going on regardless of,

"uh, especially the evidence there.

Q. Do you believe that Mr. Grose made an effort
to get her remoﬁed from your jury panel?

A. Well, I -- I have no idea of what was
discuséed behind closed doors;

Q. :All right.

A. I wasn't ---

Q. Did you discuss it with Mr. -

15
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A. I -- yeah. I spoke to him about it,
(affirmative nod). ..

VQ. Tﬁe gnd resﬁlt was that she remained on your
jury?-

A; Yeah. Yes.

0. -Is.there anything related to the-complaints
£hat you made in yoﬁr application that you want to
make clear éf make khown to the-éoqrt'today?

A. You'—4 well, as fdr as, uh, -- I QXpléined
thé spegdy trial, the right to effective counsel
throughout the entire legal process. And, uh, --
(pause) ~-- theifailuréAto conduct'pretrial
discoveries (sic), to have witness stétements
before the‘trial.:

| J. RUTi.EDGE JOHNSON: Your .Honor, if
I may, this is not in the application. We would
object to this coming in. This may be late --—
also, the speedy trial issue was not in his
allegations in his original application, so we
would ask to strike‘that testimony? |

THE COURT:;f- Mr. Knott?

BRADLEY KNOTT: ~ Your Honkor,'.I just
felt thét fell under the oyerall umbrella of
ineffectiye assistaﬁce of counsel. |

THE COURT: I am not saying that I

16
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will consider it but I will allow it.
DIRECT EXAMINATION CONTINUED

BY BRADLEY KNOTT:

Q. Go ahead. You were making your list there,
to make sure that you included everything.

A. Okay. Well, he didn't -- we went over the
jury-tainted cases, the juries, uh, ---

Q.. Let me encapsulate it for you.

A. Okay.

Q. You made your complaint about not being
advised about your right to a speedy trial.

A. Right.

Q. You've made reference to how that affected
evidence that came in your pretrial incarceration?

A. Right.

Q. You've referenced the fact that no witnesses
were called in your defense.

A. Right.

Q. That no expert witness was retrained to
combat the testimony of the expert witnesses
produced by the State.

A. Correct.

Q. The fact that Mr. .Grose advised you that he
was not entitled to interview the State's

witnesses, or depose them.

17
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A. Right.

Q. Then the make up of the jury issue.

A. Right.

Q. 'Is that everything?

A. I bélieve so.

BRADLEY KNOTT: . That's all the
questions that I have, Your Honor.
" 'THE COURT: Cross examination?
J. RUTLEDGE JOHNSON: Just briefly.
CROSS EXAMINATION

BY J. RUT-LEDGE JOHNSON:

Q. Mr. Chisholm, one of your allégatioﬁs is that
Mf. Grose failed to call expert witnesses on your
behélf-at trial; isn't that correct?

A. Yés, sir.

Q. Did‘yoﬁ bring any expert witnesses here with

‘you today?

A. No.
'AQ;: And you sSaid; that you provided Mr. Grose with
lay witnesées that.he couild call on your behalf?
A. Have I provided him with lay witnesses?
Q. Provided names of lay wifnesses.

A;"Well, we didn't discuss a defeﬁse, so how

.consider I provide witnesses if that wasn't

discussed? .
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Q. Okay, I am just asking. Did you or did you

‘note provide him with any nameé that could have

been people, you know, of people who could have
been called on your behalf?. | | |

A. Well, the State's witnesses Qere the same
withesses, one and the same witnesses that could
have been cailed in‘my defense.

Q. But those State witnesses testified at trial,
didn't they?

A. Right but he didn't depose them. Without

depésing them, you wouldn't have their statements

.before and know what they are going to say at the

trial. - So we had -- I —-- the first time that'fhey
testified} that's ‘the first time that wé are
ﬁearing this evidence. |

Q. 'Mrﬂ.Chishoim, wasn't there_stateﬁents given

to an Officer-Peppers that were introduced at

‘trial?
A. . (No response).
Q. From, I believe a Miss Berry?
VA..'Right.
Q. And a Miss -?
A. Right.

Q. They were statements that they gave to

Officer Peppers that were introduced at trial,

Y3
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A

weren't they?.

~ A. I believe so. I would imagine, right.

Q. And Mf. Grose actually cross-examined them on
tﬁevstatements,,did‘he not?

A. On the statement? I believe that he didn't.
Q. kaay. So the victim in the ---the alleged
victim in this case testified against you, isn't
that\right?

A. Yes.

. Q. Them other of the victim testified that she

saw you in the bedroom with the alleged victim?

A. Yes.

Q. _There is én expert: that comés in, that says
tﬂaf the DNA matches you.

A. Yes.

Q. Isn't that right?

A. Yes.. |

Q. And that the blood on the panties mixed the
victim. That.was put in evidence at the trial.

A. Yes.

Q. And there is also testimony about being HIV

positive.

A. Yes.

Q. Is that correct? You were HIV positive and

‘the victim thereafter was HIV positive.
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A. Yes.

Q. Okay. Mr. Grose actually objected to all of
that.

A. Yes.

Q. Mr. Grose objected to the make up of the

jury. He actually filed, I believe, a Batson

Motion and then they redrew the jury, did they

not?
"A. No. They didn't redraw the jury, sir.

Q. So on Page 86 to 93 of your transcript, you
are saying that they didn't redraw the jury
pursuant to Mr. érose's challenges?

A. (No verbal response):

Q. Would you agree with me that that happened?

A. They didn't redraw the jury. They called in
the prospective jurors and they made up the jury
according to .that. They didn't throw out the
panel. Or -- either I'm not understanding your
question correctly.

Q. I think you are. The judge threw out the
first panel, then they reselected the second
panel.

Q. Pursuant to Mr. Grose's challenges; am I not
correct?

A. I am not sure. I don't know ---

/5
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BRADLEY KNOTT: Your Honor, ---
THE COURT: . Okay.
CRdSS EXAMINATION CONTINUED.

BY J. RUTLEDGE-JOHNst:

0. Ana then in the-second selectioh he tried to
challenge the -- he used his strikes and the court
allowed that jury to sit on the jury. ‘Right?

A. Right.‘

Q. Okay.‘
J. RUTLEDGE JOHNSON: Court's
indulgence, Yéur Honor. .- | l
‘THE_COUﬁT: ‘ Yes, éir.

J. RUTLEDGE JOHNSON: " That's all that

I have for this witness. .

22

THE COURT: Thank you. Any redirect?.
BRADLEY KNOTT: No questions, Your
Honor. |
THE COURT: Tﬁank you, sir. .You may sfep down.

(WITNESS+ STEPS DOWN)
BRADLEY KNOTT: - That is the
Applicant’'s case.

THE COURT: Did I hear you say,

"Mr. Knott, that's your case?

BRADLEY KNOTT: Yes, sir.

THE COURT: Would you call your- first
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witness, Mr. Johnson?
J. .RUTLEDGE JOHNSON: Yes, sir. We
call Mr. Grose to the stand; please.
(WITNESS TAKES STANb)

CHARLES GROSE, being duly sworn to tell the
truth, the whole truth énd'nothing but the truth,
testified, as follows:

DIRECT EXAMINATION

BY J. RUTLEDGE JOHNSON:

Q. Good morning, Mr. Grose.

A. Good morning.

Q. How long have you been practicing ériminal
law?

A. I've been exclusively practicing. criminal law
since 1996.

Q. "And what was your capacityvin this cése?

A. I was the lawyer for Mr. Chisholm.

Q. Were you the head public defender at this
time?

A. I was. I beiieve that this trial was after
the circuit system.

Q. And do you remember when you became involved
in this case?.

A. Yes, I probably - well, not "probably." The

case was originally assigned to Mr. Burdine

77




1

10

13

15
16
17
18
19

20

22

24

25

11

12-

14 -

21

Jerome Chisholm v State of South Carolina
Case No. 13-CP-24-0092
Hearing of November 29, 2012
‘-ummanmmthmemhkhmm

(phonetic) who worked in my office up until the
Spfiﬁg of 2006. So I would have had some
involvement as the héad of the office, talkihg
Qith Mr. Burdine. I remember that I knew about
the case. But when Mr. Burdine left in 2006, I
took over -the casé; |

Q. And-in your representation, did you have a
chance to meet with' Mr. Chisholm?

A. I did.

Q. About how many times -did you meet with him?
A. I doh't know. Thereiwould have been a humber
of meetings because of how long:the case was
pending before it went to trial. There were
probably periods of inactivity and then periods

when there were things going on that we would need

-to talk abdut.

Q. I guess going right to his allegations, did

'you ever file a speedy trial Motion?
: A. I don't recall doing that. This is probably

'not the type of case that I would do that in

either.

Q0. Why is that?

A. This was a case tha; I think that we were
very much hoping, or at least I was, and I think

Mr. Chisholm as well, was very much open to'avoid

24
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A having to go to trial because of the, uh, -- one,

partly the nature of the allegations but, uh, the
nature of the.evidence that they had against Mr.
Chisholm. There was, uh, substantiai efforts on
my part to try to reach some sdrt of negotiation
for a plea situatlon, but that never materialized.

Q.. And the decision to hopefully avoid- trial and
not file a speedy trial Motion, was that based on
your experience as a criminal attorney?

A. Did Mr. Chisholm ever provide you with the

names of lay witnesses in this case?

‘A. I don't remember. You-know, he testified

'earlier, talking about some of the same people

that were on the State's witﬁess list. T know
that we talkeq about fhose people and some of the
people, you know, that were involved in, you know,
his life. .As far as witnesses to call at‘trial
that weren't cailed, I don't have any recollection
of him giving me that information.

Q. Would you have been able to interview these
witnesses, namely the alleged victim and the
victim's mother?

A. I don't think that I did interview them.
That wés -- I would not have wanted to interview

the victim in this case, because of how young she

25
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was. I am not -certain that I would have gotten
access to her, or n@t. I also think the mother in
the case was very averse to us. I didn't
interview her. But, you know, I had‘information
about her statements and.her'involvement. I mean,
it was no surprise.what =-- and there may have been
things that came out at- trial that weren't in the
statements-at all but there was no surprise as to
what. the evidence was or as to what these people
would be saying.

Q. But you were able, at trial, to thoroughly

- cross examine the alleged victim? T know it's

tough to cross examine a cﬁild, especially in

these type situations. But the mother, és well?
A. You know, 1 don't remember much about the

cross examination of the child. That would be in

the record. I do remember prétty thoroughly cross

‘examining the méther, trying to establish some

sort of bias on her part.

Q. Is there a reason that you didn't tall the.
witnesses in this case?

A. You know, I think that this was a case that
'-- well, let me back up for a second. There was
seyeral pretty strong pieces of evidence'against

Mr. Chisholm. The strategy was to try to
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challenge every one of those, if possible;

hopefully to suppress some of it, which we were
unsuccessful in doing.' We were unsuccessful in
suppressing it, haviﬁg these issues for ;ppeal.

Of course the appeal was unsuccessful. And, you
know, I think that given-thoée circumstances, the
fact that we didn't have a whole lot that we could
add that would Qecessarily counter some of that,
you know, it-was a case that I wanted to tfy to
take advantage of having the final argument in if
at alil possiblé. |

Q. So wanting to have the final argument, wgs
that based on your profeséibnal_judgment?

A. Yes, and the qature of this case. My
analysis is different in different cases.

Q. I believe that Mr. Holloway -- excuse me, I
mean Mr. .Chisholm -- thatnMr..Chisholﬁ testified
that there was é discussion about whether or nét
he shduld testify?

- A. Yes, there would have. been.

Q. And.he.said that ﬁe felt that you encouraged
him not to.

A. (No verbal response).

Q. Whose decision is it to testify in a case?

A. It's his decision. I typically make my

B1
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recommendation to the‘client,_though.
Q. He also alleges.that there was this make up

of the jury. Can ‘you tell the court a little bit

:about that issue and what your éhallenges were

based off of? ‘ g

A. .Yo; know, I didn't realize thét there,ﬁere
going to be any jury issues beféré 1 came here
today, 'so 1 haven‘t reviewed those. But my
recollection is that -- is that this case was
tried: in the summer, when we would havé had a lot
of teachers that were transferred in because'
they'd claimed their -- not exemption but the, uh,
right to be'defeiréd in prior terﬁs of court
throughout the year; Being a small county, the
jury’ pools are usually pretty small, we had a
disproportiénate,number of teachers;;which it was
not representativé of the coﬁmunity,Jit would have
been a very narrow éegment of the comﬁunity.
Based on their training and fhéir reqﬁirements to
be»:eporfers of ‘sexual abuée; that might ﬁave.a

bias built into“their service -- a legitimate

bias, but nonetheless one that was there. A bias

built into their service that would have affected
our, you know, ability to strike a jury.out of

that. I recall making that Motion and not really
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getting anywhere with that. I recall -- I think
that there was a Batson Motion, -that we-did
festrike‘the jury. And I think by restriking
them that -- my recollection Qas that the second
jury that we struck had less teachers that were
actually selected on the panel. than -- not just
teaéhers, but people affiliated with schools --
that were set on the panel than were on the first
jury.

Now, this issue about the felative or the
roommate, I am drawing a blank on-that.
Apparently that's in the. transcript but I don't
have any recéllection»of that.

Q. And if you had found out that information,
would you have moved to strike that individual?

.A. I would think so. I mean -- like I said,

- apparently it was something about that in the

transcript but I don't have any recollection of
it.

Well -- and assuming that the discussions
were that.there was a reason to strike thét
person. Sometimes -- I could see that going
either way. I don't remember what the particular
-- I mean, it sounds like it was somebody that he

wanted struck. If that was the information that

29

583




10
11
12
13

14

16/

217
18
19
20

21

22

23

24

25

Jerome Chisholm v State of South Carolina
~ Case No. 13-CP-24-0092
Hearing of November 29, 2012
before The Honorable R. Lawton McIntosh

we had.

J. RUTLEDGE JOHNSON:- That's all that

' I have at this time. .

THE COUﬁT: Any redirect? Excuse me.

Cross?

-  BRADLEY KNOTT: - Yes, sir.
CROSS EXAMINATION

BY BRADLEY KNOfT:

Q. Mr;'GroseL'is it customary fof you to discuss
withlydur;é}ient the pros and con; of this speedy
trial MotiéééversuS»training to string the case
out ‘as lqng‘aS'yqﬁ can?

A. Tﬁat wbuld'-éfmy“answer~would-be to that that
would depend up§ﬁ~fhe circumstances.

Q. Okay. Do you have any recollection of
whether or not y}ali discuséed those pros and
cons, you .-and Mr. Chisholm?

| J. RUTLEDGE JOHNéON: Your Honor,
juét to assert myself for the record, I object to
the speed trial issue. ’
. THE COURT: ‘T note your objection.
J. RUTLEDGE JOHNSON: Thank you.
THE WITNESS: You know, I don't know if

we had any discussions about the speedy trial

fright, per se. But, you know, the discussions

30
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that we would have had, that I recall us having,
had to do with wanting to try to work out this
case and'the fact that, you know, our discussions
with the solicitor's office weré not moving in the
direction to where it looked like:that would
happen.

That there were also opportunities -- and
this was not so much just with the blessing but
also,with the encouragement of the solicitor's
office to see if there were any judges that were
coming through that might impose a sentence that
Mr. Chisholm would live -- be able to live with,
be hapéy with. Based on the facts of this case,
that never came down. .80, uh, we were trying to
use the time to see if the?e was a way that this
case could be resolved without.trial and without
the type of sentence that Mr. Chisholm ultimately
had imposed upon him. That was completely
unsuccessful,

Q. Was his testimony accurate that -- just to

use the phrase of 'approximately two years"into

~his pretrial incarceration that additional

evidence came out?

A. Basically that's accurate. I don't remember

~the timeframe but what -- what happened was, you

31
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know,'that as time went on and we weren't
successful in working it out that the solicitor

started looking at his file and determined that

there had been a rape kit done at the‘hospitai,
| that had never been analyzed. So they had that

~either sent to SLED or -- or it was ‘already at

SLED, ‘had SLED work on it. “You know, ‘that came
back =- and this was litigated throughout the

record. That. came back and we were told that,‘

'theréﬂwas'a”mixéd sample of blodod. ‘We had a

hearing under the Bokas case and search warrant:

.statute but the judge -- I believe tﬁat it was
JUdge*GpldsmitH -- ordered that Mr. Chisholm would

_have to givé up a DNA sample that could be

compared with that. Then the -- again, this "

appeared later in the case. So when the analysis

came back,ié semen sample had.appeared that had

never been identified by anybody that ever looked

at the evidence before. All that was litigated.

Q. Do you-have any opinion as to whether that

_evidence would have comeddut had the trial been

heéeld sooner than it was?

~A. My -- you know, my gut says that if -- you

know, if we had -- say that we had filed a motion

for .speedy trial earlier and that forced the

32
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solicitor to look at his file sooner than he did,
then they would have discovered that and would
have been ésking the court to have that evidence.
examined. Now, this was a problem -- and this
happened.in other cases where we would get prgtty
far in the case and then find out that there was
something like this.

You know, it -- and -- if you were in a

speedy trial context, I think that you could argue

-- I don't know how persuasively, but you could
argue thét,there responsibility of that is on the

State and that the State shouldn't be able to

Abenefit from their negligence in not having, you

know, evidence that was collected to the.beginning

of the case tested in a timely manner. My gut
tells me that based on the facts of this case and
the nature of the evidence, number one, that phe
judge probably would have ruled with the State;
number two, even if the State -didn't rule with the
State, still having the child's testimony,
eyewitness testimony and the HIV test results,
that -- (negative gesture).

Q.. With regard to the witness statements, you
had access to those?

A. I did. Yes.

33
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Q. And you had ample opportunity to review those
reports?

~A. I did.

- Q. And with the undersfanding that sometimes
things come out on the witness sﬁand that are not
in a witness' statement, did you feel that it
prejudiced Mr. Chisholm's case .not to have deposed

those witnesses or to have in some way interviewed

them prior to the trial?

A. Well, as far as deposing witnesses are
concerned, there is no rule provided for deposing
witnesses in a criminal case. I have done it

myself and seen it done in extraordinary.

-circumstances but that is’ very much the minority

of . the cases.

The -- you know, I'm pretty certain that I

didn't talk with the child's'mother. You know,

~sometimes I don't talk to -- a lot of times I

don't.talk'to witnesseés that I know are going to
be adverse, when I knoh’what their statements have
been to law enforcement.  You;re able t0'prepere a
cross examination based oh that.

Mr. Chisholm, you know, I do remember some of

"the stuff about the potentlal motive of the mother

that we tried to expose. That was based on, I
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think, information that 'Mr. Chisholm gave me and
that sort of thing. So I feel like based on the
discovery and-the facts of the case that I had
what I needed to.prepare my cross examination of
those two Qitnesses.

Q. You had testified about informally consulting
with experts. What goes into your decision making
on whethei you retain an expert witness in a case

such as Mr. Chisholm's?

A. Well, the -- the informal consultation in

this case was with a, uh, an infectious disease
expert:.. I don't know that this expert would have

been available to have been retained but it --

‘because of his schedule. - But I was able to talk

to him and learn a little bit about the HIV aspect

of the case. - . ' .

Q. Do you.believe that he would have been
helpful if you'd been able to have him testify?

A. I think he would have been not helpful.

The reason why I think he woﬁld have been not
helpful is-that the information that was described
-- and this came up in the transcript, so I can
tell you. The information that was, uh, provided
in the discovery about the incident was very

unlikely that the HIV would have been transmitted

35
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" in an incident like:that alone, where it would

have showed up in the: establish that was done.

So the infectious 'disease expert would have

" created the impression that this was an ongoing

sexual.abuse situation.and that would not have-
been helpful.

Q. And, finally, on this issue of the make up of
the jury --‘and I understand, I heard your

testimony ‘that you weren't anticipating questions

about that issue. Has the testimony jogged your

memory at all about this relétive of the roommate?
A. No, it really hasn't. I mean, if I looked --
if -I looked at the transcript, that part of it,

that might help me but I really have drawn a blank

"on that.

P

Q0. If the court had a conference with a juror,
wéuid that be in the transéript?
A. It should be, yes.
TQE COURT: Douyoﬁ.know if it is in
the trénscript, Mr. Knott? |
BRADLE? KNOTT: I don't>remember
seeing. it. Like I say,Ait's five huﬁdred pages /

worth. But I don't recall seeing it. There is a

- lot of transcript testimony in there, arguments

that were made about redrawing the jury and'things
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of that nature, the teacher issue.

+ THE WITNESS: Let me say this. There
would not been -- if there were aﬁy closed door
kind of thing, that would not have been with a
juror. I mean, if we'd gone in chambers, that
would not have been with a juror. That would not
have been the typical practice. We're in
Greenwood for this trial, so the typical practice
is that if something comes up where the judge is
talking to ﬁhe juror the judge usually comes down
off the bench to where the court reporter is and
the juror and the lawyers conéregate there. So

the ordinary procedure would have that. Uh, would

. have the court reporter recording. that

conversation.
CROSS EXAMINATION CONTINUED

BY BRADLEY KNOTT:

Q. What if an issue like this comeslout in the
midst of trial?

A. Uh, -- and, again, I'm talking generally if
something like this were to come out in the midst
éf trial, there could be a discussion with the
lawyers in chambers. Typically the juror is going
to be brought into the courtroom with people

present»and a discussion on the record. Were

37
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there to be an exception tO that, uh, typically

" it's going to be talked about on the'record. So

fhere would be a record one way or the other.
Q0. It would be done ---
| THE COURT: - May I ask a question?
Mr. Grose, if~there's an~ébjection tb é juror
being selected and if you think that there is a

ground for cause for the court to strike the

‘juror, if-that is not raised before the swearing

in of the jury, is that not waived?

THE WITNESS:Vf That is correct, it's
waived. And, you knoQ; there's -- in my
éxperienée,»my practice would be thaﬁ sometimes
thét objection might be made at ‘the bench, where

the court reporter may or may not be taking it

down. But then you put it on the record later.

So, again, there shoﬁid be a record. But, yes,

you're correct that it would bé~waived if'it-was'
noﬁ done before the jury is seated.

THE COURT: ' All right. Excuse me,
Mr. Knott. o o

“BRADLEY KNOTT: Yeé, sir. That's
all the questionéﬁtﬁat I héve.

THE COURT: . Any redirect?

"~ - J.  RUTLEDGE 'JOHNSON: No,  Your Honor.
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THE COURI: May Mr; Grose bé excused?

BRADLEY KNOTT: No objection.

J. RUTLEDGE JOHNSON: . I don't have
any other cases with him.

THE COURT: Thank you, sir.

(WITNESS STEPS DOWN)

THE COURT: Any other witnesses, Mr.
Johrison?

J. RUTLEDGE JQHNSON; No, sir, Your

Honor. The State ---

‘THE COURT: Any reply?
BRADLEY KNOTT: . No, Your Honor.
THE COURT: - Let me say this. I am

going to look at some of this. This is a big
transcript and I have not gone through all of it.
There are;certainfissues that I.am going to
disposeAqf now. .0One, - -as to the alleged failure to
retain expert witnesses, Mf. Grose testified that
he did not formally consult with witnesses, did
not feel that they would be helpful, in‘fact would
be hurtful, is'what I took froﬁ this case. But,
more importantly, there's been no showing in this
Hearing of what prejudice was suffered as a result
of not having calied witnesses; i.e., that there

was no -- what the witnesses would have reflected




5

)4

10

11

12

13

14

15-
16
17

18

19

20 ‘

21

22

23

24

25

Jerome Chisholm v State of South Carolina
Case No. 13-CP-24-0092
Hearing of November 29, 2012
before The Honorable R. Lawton Mclntosh

‘or testified to, to refute the State's case which

appeared to be overwhelming against Mr. Chisholm.
Therefore, I am dénying your petition on those
grounds.
Further, as to the witnesses, the
Applicant testified that the witnesses would havé

been the same as the State's and that he provided

no other witnesses to Mr. Groéé. ‘Mr.: Grose had

their witness statements and was able to prepare
his cross examination based on what he had.

It's understandable with a young victim
th you would not necessarily speak to her or an -
antagonistic mother.

At the same time, there's béen no
éhowing'from'the Applicant what fhese alleged
witnesses should have testified tb. In fact, if_I

understood the testimony, they in fact testified

. at trial, ‘so he's shown no prejudice whatsocever

about Mr. Grose's.alleged failure to consult with

the other witnesses. I find that his viewing

b

their statements was sufficient.
Also Mr. -- to the extent that this is
an issue, Mr. Chisholm made a knowing and

intelligent waiver of his right to testify.‘ It

goes to his defense which was presented, which was

40
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gone through on the :eeoxd with the court. Mr.
Chisholm made his own personal:decision~not to
testify, albeit with the ;ecommendqtiogrof
counsel, who is very learned.

One of the questions that I am going to
look at a little bit is.the speedy trial issue. I

am convinced that the evidence would have probably

. been there regardless, it would have just made the

State go -— step up its pace in preparing the
case. But I will look at that. 'I'm going to take
tﬁat under advisementf

There is really -- except for Mr.
Grose's.testimony, the Applicant didn't testify as
to. any witnesses -- any evidence that wouid not
have come out. that caﬁe out, that woﬁld not have
done so had we gone to trial earlier. As I stated

earlier, it seems to be overwhelming evidence of

.the defendant's guilt in this matter.

As to the selection of the jury, clearly
in the record beginning at Page 86, Mr. Grose
successfully made a Batson Motion and was able to

have a new jury selected.

As to the relative of a cellmate, I tend
to agree with Mr. .Grose that that could cut both

ways. However, regardless, the Applicant has not

41

05




96

"~ 10

11:

12

13
14

15 -

16

17

18

19

20

21

22

24

25

Ierome Chisholm v State of South Carolina
_ Case No. 13-CP-24-0092
* Hearing of November 29, 2012
~ before The Honorable R. Lawton McIntosh

presented any evidence, which it is his burden to .

do, as to ‘the effect of having this relative
placed on the jury, allegedly. . Therefore, I am
denying your petitidén on those grounds.

~ Also, His:testimony‘-— I agree with Mr.

" Johrison -- excuse me -- that what he was’

téStifying to in regards to the effect on the jury

would have been’epeculation. Probably a matter of

‘direct appeal and not-a matter of collateral

. attack.” Tt appears ‘that Mr. Grose did all that he

could-do'es an.attorney to properly challenge the
ﬁeke up of the jury.

I'Qill ﬁote for the record that the
1esue of a speedy trlal ‘has not been raised in
thls:petltlon. I am going to keep that under
adfiseﬁent'with»me, looking at the other issue
irivolved in this eese. -

- ‘Now, Mr. Knott, any-issues that i have

not addressed on the record? That I have not

placed under advisement.

'BRADLEY KNOTT: Not in terms of
issues raised today

THE COURT: " ‘AThank you, Mr. Knott.

. 42

Mr. Johnson, from the State's pdsition, any issues
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should do, that I've not taken under -advisement.
J. RUTLEDGE JOHNSON: Give me one
second; Your Honor. |
THE COURT: Absoiutely;

J. RUTLEDGE JOHNSON: - I agree with

.Mr. Knott. I don't believe there are any other

issues, YourlHonor.

THE COURT: Okay. Just to follow up,
with the exception of the speedy trial issue, the
-- the Applicant has failed to meet his burden of
proof in thié case, especially with regard to
ineffective assistance of counsel.. He-has failed

to show how Mr. Grose's actions fell below the

.standard of care required of an attorney -and .

further has failed to show any prejudice that
would accompany thatnaileged.failure to prepare up
to the standérd of care.
That being said, thé other issue ‘is
under advisement and I'll give you my decision.
BRADLEY KNOTT: - Thank you, Your

Honor.

(HEARING CONCLUDED)
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STATE OF SOU_TH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD ) EIGHTH JUDICIAL CIRCUIT
) ’
' )
Jerome Chisholm, #335354, ) 2012-CP-24-0092
Applicant, ) :
) ORDER OF DISMISSAL
v.. ) T
o )
State of South Carolina, )
)
Respondent, )
: )

This matter comes before the Court by way of an Appli’céu'on for Post-Conviction Relief filed

January 26, 2012. Respondent made its Return on May 1, 2012 An evidentiary hearing into the

matter was convened on November 29, 2012, at the Laurens County Courthouse. Bradiey Knott, -
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Esquire represented the Applicant. J. Rutledgé Johnson, Esquire, of the South Carolina Attorney

General's Office, represented the Respondent. -

_ At the hearing, Applicant testified on his own behalf. Charles Grose, Esquire also testified.
This Court had beforé it a copy of the records of the Greenwood Coimty Clerk of Court, records from
the'Soﬁt'h Carolina Department of Corrections, the trial transcript and the appellate records.

PROCEDURAL HISTORY

/

The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Greenwood County Clerk of Court. The Applicant was

. indicted at the December 2005 term of the Greenwood County Grand Jury for Criminal Sexual -

Conduct with a Minor, 1st degree (2005—GS-24-1336). The Applicant was represented by Cheirles

Crose, Esquire and Janna Nelson, Esquire..On June 15-18,-2009, the Applicant underwent trial by
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jury and was convicted of Criminal Sexual Conduct with 2 Minor, 1st degree. The Honorable

~ Eugene C. Grifﬁth,.J-r. sentenced the Applicant to impri;onme'nt for thirty (30) years.

A Notice of Appeal was timely filed on behalf of the Applicant and an éppeal'was perfected..

The South Carolina Court of Appeals; by written opinion affirmed the Applicant’s conviction and
scntence. Staté v, Chfsholm, Op. No.4899 (Ct. App. filed on October 26, 2011). The Remittitur was

sent on November 15, 2011.

In his applicatign, the Applicant allegc's.he is being held unlawfully for the following rea'sonéz

. . “Ineffective Assistance of Counsel” :
: a “Defendant’s counsel did not offer a defense”
2. " “Due Process Violation”
a. _ “Time frame between arrest and trxal"

3. . ““6th’ & 14th Amendment Violation”
At the PCR hearing; Applicant proceeded on the claim of ineffective assistance of cou.nsel.
FINDINGS OF FACT AND CONCLUSIONS OF LAW |
This Court has had the opportunity to réview the record in its entirety and has heard the
testimony ét the post conviction relief hearing. This Courthas further had the opportunity to observe
the witnésses‘ présént'ed at the hearing, closely pass upon their cx;edibility and wgigh their testimony
accordingly. Set forth below are the relevant findings of facts and conclusions of law as requiréd
pursuant to S.C. Code Ann. §17-27-80 (2003).
| Ihgffective Assistance of Counsel
The Applicant alleges he rec-eived ihéﬁ‘eéﬁv’é assistance of counsel. Ina PCR action, “[t]he

burden of proof is on the applicant to prove his allegations by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP).

-Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must proVe'
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that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be rélied_ upon 4a-s' ha}‘ving‘ produced-a just result." Stripkle;nd v.-Washington, 466 U.S. 668,7
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v; State, 286 S.C. 441, 334 S.E.2d 813
(1985). | |

The proper measure of performance is whether the attorney provided rgpresentation within
 the range of competence required in criminal caseé. Courts presume that counsel .rendered-édequate

assistance and made all significant decisions-in the exercise of reasonable professional judgment.

Butler, [d. The Applicant must overcome thié presumption to receive relief. Cherry v. State, 300 -

S.C. 115,386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was deficient. Under this prong,
attorney performance is measured by its "reasonableness under professional norms." Cherry, 300

S.C.at 117,385 S.E.2d at 625, citing Strickland. Second, counsel's deficient performance must have

prejudiced the Applicant such that. "there. is a reasonable .probabih:ty that, but for counsel's

unpro.fess.i_onal errors, thf: r_eg»ult of the proggeding would have beendifferent." Cherry, 300 5.C. at
117-18, 386 S.E.2d at 625.
Failure to retain g;nd_cbll an expérl witness
- The Applicant alleges Counsel was inetfective for failing to retain and cajl an expert witness

on the A'pplic‘ant’s behalf.

Atthe PCR hearing, the Applicant testified he expected Counsel to retain and call at trial'an

expert witness to counter the State’s expert witness conceming testimony about the victim and

Applicant both being HIV positive.

Counsel testified he consulted with an expert and decided not to call him at trial because, in

Page 3 of 12
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Counsel’s professional opinion, the expert’s testimony '»’vodld have created a scene for the jury of on-
gping'éexual abuse by 'show'ing the victim contracted HIV virus by some .other act than the one for-
which' the Applicant was tried. Counsel also testified he did not call ;my \»;'itnesses on the o
Applicant’s behalf because he wanted to have the last chance to argue to the jury. - |

This Court had the opportunity to observe thev witnesses on the witness stand and heard their
reStimbqy. .'I:His Court had a copy of the Clerk’s records and has read the tri;cxl transcript, all of which
assists the Court injudgihg the witnesses’ credibility. This Court finds Counsel’s testimony very
credible based upon his extepsiVe experie..nt;e in criminal law and kno@ledge of this case.

First, the Applicant has faileq to pfove Counsel was ineffective in’de“c‘iding not to retain and -
call an expert witness at trial. Coun§el tqstiﬂéd he 66nsult¢d with an expert, and the expert. would
not have aided the Appl}cant’s case, but rather'wéuld have painted a pictufe for the jurx of on-going
sexual abuse of the victim by the Applicﬁnt. Where counsel articulates valid reasons for employinga -
certain strategy, cbunééi's éﬁoice of tacticrsvwill not be deemed ineffective éssistancé. Whitehead v.
State, 308 S.C. 119, 417 S.E.2d 530 (1992). See also Dempsey v. State, 363 S.C. 365, 610 SE2d"
812 (2005) and McLaughlin'v. State, 352 S.C. 476, 575 S.E.2d 841 (2003). This Court finds
Counsel’s debi_sion not to call an expert witness at tnal was Baéed upon his experience, the facts of
this casé, and his valid trial strategy of having the last argup\ent'. -

Se;cond, prejudice from trial counsel's failure to call witnesses cannot be shawn _where the
witnesées do ;xot teStify at post-conviction relief. Undefwoad v. State, 30§ S.C. 560,425 S.E.2d 20
(1992); Bassette v. Thompson, 915 F.2d 932 (4th Cir: 1990), cert. dgnied; 499'U.S. 982 (1991). An
Applicant mﬁst produce the testimony of a favorable witness .or otherwise offer the testimony in

accordance with the rules of evidence at the PCR hearing in order to establish prejudice from the
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 witness' failure to testify at trial. Bannister v. State, 333 S.C. 298, 509 S.E.2d 807 (1998). The

Applicant produced no such testimony of an expert witness at the PCR hearing, and therefore cannot™
show any resulting prejudice.
This Court.finds counsel was effective in his represemation of Applicant and no preju;!ice
‘resulted in this case. The Applicant has failed to meet his bﬁrdén of proof and thus, this allegation is
denied. |
Failure to call lay witnesses
The Applicant alleges Counsel was inetfective for failing to call lay witniesses on his behalfat ™
trial. The Appﬁcmt testified he consulted with Counsel and provided a list of witnesses the . -
Applicant wanted Counsel to interview and call at trial. The Applicant also stated ﬁe asked Counsel |
about depqsing the State’s witnesses in the case, and Counsel said he would not depose the
witnesses. o
Counse! testified ihe.only_ witnésses in the case were the victim and the victim’s mother.
These were also the State’s witnesses. He stated he chose not to interview the victim or the victim’s
mother because they were both adverse to the Applicant and because Counselalready hhd statements -
from each of them. Counsel also festified. there is no rule which provides the defense lhe'n'ght to
depose witnesses in a criminal case. Moreover, Counsel stated the discovery and the facts of the
. case, along w;th the statements from. the victim and victim’s mother, provnded the .basis for a _
sufﬁmen; cross-examination. Counsel ﬁ}ﬂhet testified he did not call any thnesses.because he
wanted to last opponun_ity to argue the defense case to the jury. H? stated since there were several’

strong pieces of evidence against the Applicant, his strategy was to challenge and attempt to suppress

the evidence.

Page 50f 12
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- This Court finds Counsel’s testimony credible concerning the decision not to'call witnesses -
on the Applicant’s behalf at trial.
Our courts are understandably wary of secondoguessmg defense counsel's tnal tactics. Where

counsel artlculates val 1d reasons for cmploymg a certain strategy, counsel's chorce of tactics will not

be deemed ineffective assistance. Whitehead supra. Counsel testified he did r)ot call any witnesses

" onthe Applicant’s Behalf because he wanted the last argument béfo’re the jury. He also explained he

did not interview the victim or the victim’s mother because they were adverse to thé Applicant, and

he had sufficient information based on the facts of the case and the victim and victim's mother’s

staternent'to adequately cross-examine them at trial. This Court finds Counsel articulated valid

reasons for not calling witnesses on the Applicant’s behalf based on his reasonable tri‘al strategy.

Second, prejudice from trial counsel's.failure to call witnesses cannot be shown where the -

witnesses do not testify at post-conviction relief. Underwood, supra. An Applicant must produce

the te§timony ofa favoréble wirness 6r otherwise offer the testimony in accordance with‘ the rules of
evrdence atthe PCR hearing in order to establish prej udlce from the wrtness failure to testify attrial,
Ba_nmster, supra 'l‘he Applicant produced no such tesumony of an expert witness at the PCR
hearmg, and therefore cannot show any resulting prejudice.
This Court finds.counsel was effectrve in his representation of Applrcant and no prejudrce-- .
resulted in this case: The Apphcant has farl ed to meet hxs burden of proof and thus, this allegatxon is
denied. o |
Applicant’s testimony at trial
The Applicant alleges he wanted to testify at trial, but upon Counsel’s ain';e, he did not.’.

The A;Splrcant testified he and Counsel discussed his testimony at trial, but Counsel advised himnot , -
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Counse_l testified it was the Applicant’s decision not to testify.

This Couﬁ has reviewed the entire record and finds evidence in the trial trén"scripf which
directly refutes the Applicant’s claim. The Applicant was thoroughly advised by the trial court of his
constitutional rights to remain silent or to testify on his own B'ehalf. (Tr. p. 441 In 22- p. 443 In. 15)
When questioned by the trial court about his decision not to testify, the Applicant agreed that he was
t;reely_and y_bluntari!y deciding not to testify in this ¢ase. (Tr. p.-443 Il. 11-15). Because there is
evidence which directly refutes the Applicant’s claim, this allegation is denied.

Speedy .Trial Motion

’ The Applicant alleges Counse:l was ineffective for not filing a Motion for a Speedy Trial.
S.C. Code Ann. §17-27-90 states “All grounds for relief available to an épplicant under this chapter
must be raised in his original, supplemental or amended application.” This issue was not iaised in
the original application,.and no amended application was filed: Thus, it is not properly bAefo"re this
Court.
. Even assuming arguendo the issue was raised in an application, the allegation 1s without
merit. Counsel testified he did not file a Motion for Speedy Trial because this case Wag not the type
of case in.which he would ﬁ!@ such a motion. 'He explained, althbugh quite: prepared for trial, he

wanted to avoid a trial based on the facts and evidence in this case. Counse! also stated he

negotiated with the State to reach an agreement or a plea, but these efforts were not successful. -

Counsel testified he. would have had this discussion with the Applicant about wanting to work out

this case with the State.

The Applicant's allegation rests on the fact that- approximately two years into his

| Page 7 of 12
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incarceration awaiting triaj, the sexual ﬁssault e*amination kit }of the victim, which was taken at the
hospital shortly after the sexual assault, had not been analyzed. The éojicitor sent this kit to the
Soufh Carolina Law Enforcement Division (SLED) for analysis, where a mixture of blood and sc;_men
was found on the victim's underwear. 'I'hxs mixture consisted of the victim’s blood and an

unidentified male’s semen. Then, a hearing wés conducted to obtain a sampie of the Applicant’s

DNA for comparison. The sample from the Applicant matched the semen in the mixture on the

victim's underwear. All of this‘ evidence was admitted into e\;id‘encq ‘over Counsel’s objectionﬁ. _

At the PCR hearing, the Applicant claimed Counse! did not discuss with him the right toa
speedy trial and claiméd this aforeihent'ioned evidence would n(;t’ have been admissible had Counsel
ﬁ'lcd a Motion for a Speedy Trial. Counsel 'lestiﬁed even if he had filed this moti.on, the solicitor
would have discover:d that the sexual aséault examination kit had not been analyzed ‘when he
reviewed his file and would have hiad Qxe kit analyzed.

f‘irst, this Court finds C.opmsé_l‘s de~cision not to file a Motion for Speedy Trial was bas_ed ona
réaso_nable triai strategy based on the facts a_ﬁd ;vidence of this case. Counsel stated he was trying to

negotiate with the State for a satisfactory plea agreement, which ultimate did not occur. Second, no

prejudice can be shown because even had Counsel filed this Motion and the Court fgfanted it, the-

solicitor stili would have had this evidence analyzed as further proof of the Applicant’s guilt. Thus,
even if this allegation was properly raised, it would be deriigd. . ‘
Jury selection

The Applicant alleged Counsel was ineffective for not strikiné a juror during jury selectidn

.who was a relative of the Applicant’s cellmate in the Greenwood County Detention Center.

The Applicant testified he informed Counsel that the Applicant’s cellmate was related to one
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of the jurors who was on the jury that ultimately convicted the Applicant. He also stated Counsel

should have struck this juror, but failed to do so.

Counsel téstiﬁ_ed he does not recall the Applicant informing him that the Applicant’s cellmate
was related to a juror on this case. Counsel stated, had he known this, he might have moved to strike
the juror, but that he must have had a reason for doing so. Counsel further testified he did, in f;ct,
challenge the jury sele‘ction because, as this case was tried during the summer, he believed there were |
a dispmp;)rtfon.ate number of teachers in the jury pool. The reason for.Counsel’s argument was he

believed because of the teachers’ specialized training and sensitivity towards children, they may not -

have been able to be impartial in this case.

This Court finds the Applicant’s testimony regarding Counsel’s ineffective for failure to

strike a-pqnicular’j uror is not credible, while finding Counsel’s testimony credible. Counsel testified

he did not recall the Applicant informing him that the Applicant’s cellmate was related to a juror.
Counsel also corfec;ly stagggi_ he would have to have had a legitimate reason to move to strike aju-ror.'

The reasonableness of counsel's actions may be determined or -
substantially influenced by the defendant's own statements or actions.
Counsel's actions are usually based, quite properly, on informed -
strategic choices made by the defendant and on information
_supplied by the defendant.In particular,. what investigation
decisions are reasonable depends critically on such information.

Strickland at 691; 104 S. Ct. at 2066 (empl}asis a&ded).

Counsel cannot be held accountable for information the Applicant does éot relay to him. Based on

the testimony at the PCR hearing, this Court finds thi; allegation is without fnerit. AFux.'ther, the
Applicant provided no testi_n;ény or proof of any effect this juror had on the jury’s decision to

convict the Applicant. Moreover, any effect this juror had on the jury would be pure spgculatiop.

Because the Applicant has failed to meet his burden of proof under 71.1(e) SCRCP, this allegation is
Page 9 of 12
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denied, -

Overwhelming Evidence

This Court further finds ovemhe!ming’eifidencq.of the Applicant's guilt in this case. No

. prejudice can be shown, even when trial counsel’s ‘performance is deficient, where there is

ovena;'helming'evidencg of the Applicant’s guilty. Smith v. State, 386 S.C. 562, 689 SE2d 629
'(20 10) (cit_iqg'Ros'emond v, Catoe, 3‘81 S.C. 320, 680 S.E.2d 5 (éOOS)). |

[n this case, there was, testimony from the victim that she was raped by the Applicant. '
Specifically, she testiﬁ'eid’ the Applicant put victim on the bed, turned victim over, pushed the
victim"s pants and underwear down to her knees, and put “his wiener” “in (her] butt.” (T I. p. 226 !l..
3--6; In. 11; 11 19:25; p. 227 11 1-4; 10-15). Additionally, the victim’s mother testified she walked
into her own bedroom, saw the =A£>p'lif:zmt in her bed under the covers with a-c@zy look in his eye,
sa§v the vic.timfs hairbow sticking out ﬁ'oxﬁ the top of the bed ‘coverS, and-pulled the covers back. (Tr.
p. 211 'll._24-25; p.2121L. 10-12; 19-22). When-tl;e victim’s motlier pulled the Eovers back,.she saw -
her daughter’s pants pulled down and the Abplicant’s “penis Hangiﬁg down between his legs and

inside [the victim’s] butt.” (Tr. p. 213 II. 9-11). Mqrec)ver, there was testimony that both the victim

and the Applicaht were HIV positive. An expert in sexual assault examination of children testified.

there were three ways to become HIV positive: 1.) a congenital infection; 2.) a blood transfusion; or

3.) sexual contact. (Tr. p. 425 In. 17- p. 426 In. 20). From testinfony at trial ;~the'viétim’s'mbﬂier was

HIV negative and the victim had not had a blood tfansﬁ:sion;.leaving sexual éc’quisiti(on and abuse as

the diagnosis for why the victim was HIV positive. (Tr. p. 426 I1. 9-20). Furthermore, an expert.in

. forensic DNA from SLED téstiﬁed he analyzed the small stain found inside the victim's underwear.

He found a blood mixture which matched two DNA profiles: one was the victim and the other was
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an “unidentified male.” (Tr, p. 31 l‘ 1l. 13-18). He then requested a DNA sample from any likely
su;pects. (Tr.p. 31311 1-2). The'Applicam’s DNA sample was obtained and analyzed by SLED,
and the Applicant’s sample matched the “unidentified male” in the blood mixture. (Tr. p. A3 1511, 5-
11). The expert then concluded the safin wasa mixture;of the ;'ictim's bloodvlan'd semen: (Tr. p.315
in. 20- p. 316 In. 1).- The semen matched the DNA profile of the Applicéﬁt. (Tr. p. 316 I 7-1 1).
Combining all of the testimony presented at trial, there is overwhelming evidence of the Applicant’s
guilt.
Because there is overwhelrh‘ing evidéncé of the Applicant’s gﬁilt in this g:aég, no prejudiée
can bg shown by Counsel alleged errors.
- - CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not established

- any constitutional violations or deprivations that would require this couﬁ to grant his application.

Therefore, this application for post ,co'gvi,Ction relief must be denied and dismissed with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty

(30) days from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. ‘See Rule 203, SCACR; _Pursuant to

AApplicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR. -
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counse! "

must serve and file a Notice of Appeal on Applicant’s behalf. - Your attention is directed to South '

Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

Page 11 of 12
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. N
IT IS THEREFORE ORDERED: ‘
1. That the Application for Post-Conwcnon Rehef must be-denied and
 dismissed with prejudxce and
2. The Applicant must be remanded to the custody of the Respondent; ‘
. AND IT IS SO ORDERED! Y
R [,fawton McIntosh
Presiding Circuit Churt Judge
Eighith-Judicial Circuit
Feb’s <2012

N V‘&A«f—ﬁouth Carolina
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THE. STATE OF SOUTH CAROLINA INDICTMENT FOR :
“COUNTY OF GREENWOOD -

" CRIMINAL SEXUAL CONDUCT WITH A MINOR-FIRST
DEGREE | ‘

 Ata Court -of General Sessmns, convened on the l'l- day of December, 2005, the Grand Jurors of ' _ ‘
Greenwood County present upon thCll' oath ‘ : : : . |

COUNT ONE

— e
g

. That J EROME CHISHOLM did in Greenwood County, state aforesald, onor about the 17th day of . ‘
: September, 2005, being older than the victim, wilfully and unlawfully comxmt criminal sexual conduct with a
minor m the first degree, to wit: that the said defendant did engage in sexual battery upon a peraon  under’ the 3ge

of eleven (11) years, to wit:. one— in violation of Section 16-3- 655&‘;}(1) of the

-South Carolma Code of Laws, 1976, as amended

«

[

Against the peace and digmty of the State, and contrary to the statute in such cases made and
prowded '




,,'STATEO(soumcmouuA o "’)

INTHE ¢ )RT OF,GENERAL sessncms
oburmr OF F aAYY=)'} A\DwC\

613
iNDlCTMENT/CASE#: OF s &\L _L&_X_@

)
).
)
STATE )
,S n_r'nm . f\m 3\-\0\(‘(\ ) AW 37@
AKA: . : : )}  Dateof Offense. q 0SS
) S.C.Code§ -2~ (0SS
). CDR Code #: 5 . "
) .
City, State, Zip: _(A , ) . SENTENCE SHEET
DL# SiD# - ) :
_ In dispgsition of th% said indictment co, w the glbfendant whg was %CONVICTED OF or O PLEADS ‘
TO:" : Y
in vidlation of § ;i:»i -1 ;'ég of the S.C. Code of Laws, bearing CDR Code # O23%S
NENT - '¢VIOLENT O SERIOUS l{MOST SERIOUS 01 Mandatory GPS D §17-25-45
. (CSC w/miner 1st or Lewd Act)

dd, D Lesser Included Offense, O Defendant Waives Presentment to Grand Jury, _____(defendant initial)
j s or Recommendation, O Negotlated Sentence, 00 Recommenidation by the State.

~ 7 Solietor Defendant " Attorney for Defendant.  SC Bar #
' WHEREFORE, the Defendan} s committed to the , Kstate Department of COmchons.'E-euumrBewmen-eenter
"for a determinate term of _: L ARGE 3 i > 0L :

of$ i . . Ospe :
mqnmﬂymann..wb]ect teSsuﬁa—Garehna-Bepemnent'urPr‘dEa'ﬁE R Parole and Pardon Sennces standard condmons of pmn
-which.areincomporatedby-reference. . )

O CONCURRENT or 0 CONSECUTIVE to. sentence on; __ -
{#JIhe Defendant is to.be guven credit for time served pursuant to S C Code §24 13-40 tobe wlculated and. apphed by the State .

Department of Correctlons
a The Defendant is to be placed-on Central Registry of Chlld Abuse and Neglect pursuam to S.C. Code §1 7= 25-1 35
- SPECIAL OONDITIONS . e
0 RESTITUTION O Deferred O Def. Waives Hearing O Ordared PTUP-.
Total: $.. - plus 20% fee: - -3 days/hours Public Service Employment ™
Payment Terms: . i ObtanGED QO
O set by SCOPPPS : . Attend Voc. Rehab. or Jab Corp.
: May serve W/E beginning . Co
Recipient: F Substance Abuse Counseling O
*Fine: _ $__1 Random Drug/AlcohoI Testng O
- §14-1-206 (Assessments 107.5%) $_ 1 Fine may be pd in equal, consecutive weekly/month!y
§14-1-211 (A) (1) (Conv. Surcharge) $100 $____ _ pmts. of$ Beginning
§14-3-211 (A) (2)}QUI Surcharge) - - %100 § $ paid to the Public Defender Fund .
§56-5-2995 (A) (2) (DUI Assessment) ‘$12 $__{ . Other
§35.13 (Public Def/Prob) $5007™ $ : \
§73.3, 1B TP (Law Enforce. Fundmg) $25 §$__ ) ~ .
§33.7, 1B TP (Drug Court Surcharge) . - $100 §

- §50-21-114 (8UI Breath Test Fee) Tt 850§ : .
§56-5-2942 (J) (Vehicle Assessment) = $40/ea $_ ) D Appointed PD or appointed other counsel, §35.13 TP
3%:to Country (if paid in instaliments) 0§50 $._1 O Requires $500 be paid to Clerk during.probation.
§90.11 TP {SCCJA Surcharge) %% $__ Y ’

TotaL [ . o $_] ?
. ~ \ o .
( Q:(;/n 200 f\'\cm-\‘ PRESIDING JUDGE
I uty Cler L4
Sl o D
ge Code:

Court Reporter: ___ “'\M}W QO/ . Sentence Date: . L.. / f/‘/ﬁ
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