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Phone 843-488-2424 FEB 21 2014
Fax 843-488-2525
- February 20, 2014 S.C. SUPREME COURT

The Honorable Daniel E. Shearouse
South Carolina Supreme Court
P.O. Box 11330

Columbia, SC, 29211

RE: Derrick M. Hollingsworth v. State of South
Carolina
Civil Action Number: 2011-CP-26-2843

To Whom it May Concern,

Please find enclosed for filing a Notice of Appeal, Certificate of Service,
and the orders of the lower court being appealed. Please note that my office
was appointed on this case, and as such it is our understanding that no filing
fee is required. Please let us know if this is not the case. Please note that by
copy of this letter, we are also sending the enclosed notice to the South
Carolina Commission on Appellate Defense.

Thank you for your time and attention to this matter. Should you have
any questions or concerns, please contact my office.

|
Sincerely,

S
Daniel A. Hunnicutt, Esq.
Enclosures (as stated)

cc: South Carolina Attorney General ,
South Carolina Commission on Appellate Defense.




THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM HORRY COUNTY
Court of Common Pleas

'The Honorable John L. Breeden Circuit Court Judge

Case No. 2011-CP-26-2843

DERRICK HOLLINGSWORTH, APPELLANT,

STATE OF SOUTH CAROLINA, RESPONDANT.

NOTICE OF APPEAL

Derrick Hollingsworth seeks an Austin appeal of the judgment of the Honorable John L.
Breeden, Jr., dated May 24, 2006, denying his motion for post-conviction relief. Appellant was
given permission to pursue said appeal by Order of The Honorable L. Cordell Maddox, Jr., dated
October 30, 2013.

February 19, 2014 r)j &\’ﬁ\

Daniel A. Hunnicutt

Law Offices of Daniel Hunnicutt
P.O. Box 1735

Conway, SC, 29528

(843) 488-2424

Attorney for Appellant

Other Counsel of Record:

Christina J. Catoe, Esquire
Assistant Attorney General

Post Office Box 11549
Columbia, South Carolina, 29211
Attorney for Respondent

(803) 734-3970




THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM HORRY COUNTY
Court of Common Pleas

The Honorable John L. Breeden Circuit Court Judge

Case No. 2011-CP-26-2843

DERRICK HOLLINGSWORTH, APPELLANT,
V.
STATE OF SOUTH CAROLINA, RESPONDENT.
CERTIFICATE OF SERVICE

I hereby certify that I have served a copy of Appeallant’s Notice of Appeal on the
Respondent State of South Carolina by mailing a copy, first class mail, to their counsel of record
at the address listed below, this 20™ day of February, 2014

February 20, 2014 , S \W

Daniel A. Hunnicutt
Law Offices of Daniel Hunnicutt

P.O. Box 1735 .
Conway, SC, 29528
(843) 488-2424

Other Counsel of Record:

Christina J. Catoe, Esquire
Assistant Attorney General
Post Office Box 11549
Columbla, South Carolina, 29211 SC. SUPREME COURT
Attorney for Respondent

(803) 734-3970




FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF HOrry
IN THE COURT OF COMMON PLEAS CASE NO. 2011 CP- 26 - 2843
Derrick M. Hollingsworth South Carolina
PLAINTIFF(S) DEFENDANT(S)
Attorney for : [_] Plaintiff [] Defendant
Submitted by: Court - or
[ Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE) % =
O JURY VERDICT. This action came before the court for a trial by jury. The issue@ = ‘.
have been tried and a verdict rendered. b ' ;‘\ 7,.; -,
X DECISION BY THE COURT. This action came to trial or hearing before the c@;/t; 6? “
The issues have been tried or heard and a decision rendered. [_] See Page 2 for addi(@r@infornﬂﬁonﬁaf:"
[0  ACTION DISMISSED (CHECK REASON): (7] Rule 12(b), SCRCP; [] Rule N@DY 2 %’
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [_] Other °%, i =
[J  ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] BankrupteyD =
] Binding arbitration, subject to right to restore to confirm, vacate or modify 3; <
<

arbitration award; [ Other
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [] Reversed; [] Remanded; [] Other

NOTE: ATTORNEYS ARE RESPONSIBL: FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached ordsr (formal order to follow) [] Statement of Judgment
by the Court:
ORDER INFORMATION

This order [X] ends [_] does not end the case.
Additional Information for the Clerk : State’'s 59(e) Motion is denied.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects. title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
$
$
$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

/)ﬂ@m7 B . 2131 l/5l/}t-l}

Circuit 96'1'1rt Judge .. Judge Code Date

SCRCP Form 4C (03/2013) Page 1




STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) 2011-CP-26-2843
)
DERRICK HOLLINGSWORTH, )
#265683 o ) ORDER =
L x =
Plaintiff, = ) °r 2
) 27
v ) % -
) o2 *
STATE OF SOUTH CAROLINA, ) e =
) 2 <@
Defendant. ) >
)

This matter comes before the Court pursuant to the Plaintiff’s application for post
conviction relief filed March 29,.201 1, seeking a finding of ineffective assistance of counsel
~ stemming from a PCR application filed in July of 2002. Specifically, applicant seeks the right to
belatedly file an appeal of his previous denial of post-conviction relief. Applicant argues that his
initial PCR counsel was ineffective for not filing an appeal and for not informing applicant of his
right to appeal. Respondent argues ‘hat even if applicant’s initial PCR counsel was ineffective,
* applicant’s request for relief should be barred by the doctrine of laches since he didn’t file the
instant petition for almost five years, and the transcript from the initial PCR hearing has bcén
destroyed. For the reasons discussed herein, I find that applicant’s current épplication 1s not
barred by the doctrine of laches, and that his initial PCR counsel was ineffective for not pursuing

an appeal of applicant’s denial of his PCR application.

PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections pursuant

to a conviction for murder from Horry County. Applicant was indicted in July of 1999 for the
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murder of Isaac Lee Cox (1 99-QS-26-1 653). Applicant was mpresenied by William Monckton,
Esquire, and was convicted on April 13,2000. He was sentenced to life in prison. A notice of
appeal was timély filed, and Applicant was represented by Daniel T. Stacey, Esquire, on appeal.
The conviction was upheld by the South Carolina Court of Appeals on November 19, 2001
(2001-UP-504).

Appligant filed his initial PCR application on July 16, 2002 (2002-CP-26-4.025). ‘A
hearing was held on January 20, 2005 before the Honorable John L. Breeden, Jr. The applicant
was represented by Robert H. Gwin, III, Esquire. The Court denied post conviction relief by
Order dated May 24, 2006. No notice of appeal was filed from this decision.

On March 29, 2011, applicant filed the instant application, seeking the right to belatedly
appeal his denial of post conviction relief. Respondent filed a Return and Motion to Dismiss on
April 19, 2011, asserting the application was successive and barred by the statute of limitations.
The Court initially entered a Conditional Order of Dismissal on July 14, 2011, which gave
App-licant time to show why the conditional dismissal should not become final. |

On September 13, 2011, applicant filed a document entitied “Applicant’s Opposition and
Reply to thé Conditional Order.” The Honorable Steven H. John subsequently issued an order
granting Applicant a hearing on the sole issue of whether the Applicant is entitled to seek belated
review of the denial of his first PCR application. The order also appointed counsel for Applicant.

A hearing was held on Augu;t 28,2013. Applicant was present and represented by
Daniel Hunnicutt, Esquire, and Respondent was representéd by Josh Thomas, Esquire. The sole
issue before the Court was whether or not Applicant should be able to file his appeal from his

denial of his first PCR application
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since Applicant waited almost five years to file the instant application. Laches Is an equitable
remedy which prevents a litigant from sitting.on a nght for such a long period of time that it
deprives other parties of the opportunity to properly litigate the issue. Respondent argues that
since the transcript of the original PCR hearing has been destroyed, it cannot properly pxje‘sent its
arguments on appeal. However, as stated, Laches is an equitable remedy, and balancing the
equities in the instant case I find that any prejudice to Respondent from the.destruction of the
transcript would certainly be less than any prej>udice to the Applicant, and as such the doctrine of
Laches does not bar this application.

THEREFORE, IT IS HEREBY ORDERED:

1) DERRICK HOLLINGSWORTH’S APPLICATION FOR POST

CONVICTION RELIEF IS HEREBY GRANTED;

2) MR. HOLLINGSWORTH MUST FILE HIS NOTICE OF APPEAL WITHIN

THIRTY DAYS OF THE SIGNING OF THIS ORDER;

IT IS SO ORDERED. W

The %orable L. Cordell Maddox, Jr.

Anderson, South Carolina

e
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON J’LEAS

COUNTY OF HORRY )
2002-CP-26-4025

Derrick Hollingsworth, # 265683, ) 5 iz ~
Applicant, ; ‘ '— &
V. ; ORDER OF DISMISSAL \ g
State of South Carolina, ; :'
Respondent. ;
' )
PROCEDURAL HISTORY

This matter comes before the Court by way of an Application for Post-Conv: ction Relief filed
July 16, 2002. The Respondent made its Return on August 26, 2004. An evidentiary hearing into
the matter was convened on March 22, 2008, at the Horry County Courthouse. T e Applicént was
present at the hearing and was represented by Robert Gwin, I1, Esquire. The Respondent was
represented by Christopher L. Newton of the South Carolina Attorney General's Dffice. |

At the hearing, the Applicant testified on his own behalf. William H. Monc <ton, VI, Esquire,
testified for the State. This Court also had before it the records of the Horry Counny Clerk of Court,
the transcript of the proceedings against the Applicant, and the Applicant's recoris from the South
Carolina Departrent of Coitections.

The récords before this Court indicate that the Applicant is presently con:ined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Hon'y County Clerk of
Court. The Applicant was indicted at thé July 1999 term of the Horry County Grand Jury for Murder

(1999-GS-26-1653). He was represented by William H. Monckton, VI, Esquire On April 11-13,
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2600, the Applicant proceeded to trial after which he was found guilty of the charge. He was
sentenced by the Honorable Howard P. King to confinement for a period of life.
A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. The
South Carolina Court of Appeals afﬁrmedA Applicant's conviction and sentence. State v.
Hollingsworth, Op. No. 2001-UP-504 (S.C. Ct. 'App. filed November 15, 2001).
In his current application for post-conviction relief, the Applicant alleges that he is being held
in custody unlawfully for the following reasons:
1. Ineffective assistance of counsel; and,
2. Lack of subject matter jurisdiction.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entiret& an ] has heard the
testimony at the post-conviction relief hearing. This Court has further had the opport 1nity to observe
the witnesses presented at the hearing, closely pass upon their credibility and weighA their testimony

accordingly. Set forth below are the relevant findings of facts and conclusions of law as required

pursuant to S.C. Code Ann. §17-27-80 (1985). -

During the evidentiary hearing, the Applicant testified that he could ﬁot recall viewing the
discovery in the case. He stated that he told his trial counée] that he was innocent ani that he wanted
to testify in his own defense. The Applicant further testified that he told his trial counsel that he had
an alibi witness who did not testify, one Michelle Skipper. He also claimed that he told his trial
counsel that he wished to get any tépes in the case, but was told no tapes were available. The
Applicant alleged as well that he believed he should have had a psychiatric evalua jon prior to his
trial, although he admitted there was no reason to believe that he was mentally ill or incompetent.

The Applicant claimed in addition that the indictment in his case was defective for failing to allege
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the‘degree of murder and other elements.

| Trial counsel William H. Monckton, VI, testified that he had met with the Ajplicant several
times and had discussed all of the discovery in the case with him. Monckton st:ted that he did
interview the alibi witness, but she refused to tgstify after the Solicitor told her he would prosecute |
Ber for perjury if she lied under oath. Monkton further testified that he had no tapes, and that he had
no reason to obtain a mental evaluation of the Applicant. Monkton recommended that the Applicant
not testify due to his tempef, his prior record, and his poor performance dwiing test cross-
examinations; the Applicant agreed with him, according to Monckton. Trial counsel Monckton
stated as well that he had cross-examined the witnesses on their inconsist:nt statements.
Unfortunately, Monckton noted, there were about three eyewitnesses to the incident, and the
Applicant was positively identified as one of the shooters by at least one of the ey:witnesses.

In a post-conviction relief action, the Applicant has the burden of proving the allegations in

the application. Rule 71.1(e), SCRCP; Butler v. State 286 S.C. 441,334 S.E.2d 81:-(1985). Where
ineffective assistance of counsel is alleged as a ground for relief, the Apph'caﬁt jnust prove that |
“counsel's conduct so undermined the proper functionjng of the adversarial proctss that the trial
cannot be relied upon as having produced a just result." Strickland v. Washingtor, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, Id.

.. The proper measure of performance is whether the attomey provided repre:ientation within
the range of competence required in criminal cases. Courts presume that counsel re.1dered adequate

assistance and made all significant decisions in the exercise of reasonable professional judgment.

Butler, Id. The Applicant must overcome this presumption to receive relief, Che 1y v. State, 300
S.C. 115, 386 S.E.2d 624 (1989). Courts use a two-pronged test in evaluatin 3 allegations of
_ineffective assistance of counsel. First, the Applicant must prove that counsel's p :rformance was

3




deﬁment Under this prong, attomey performance is measured by its "reason 1bleness under
professxonal norms." Cherry, 300 S. C at 117, 385 S.E.2d at 625, cmng Strickland. Second,
counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the pmcéedmg vrould hévc been
different.” Cherry, 300 S.C. at 117-18, 386 SE2dat 625. |
This Court does not find the Applicant’s.testimony to be credible on the issies in this case.
Trial counsel’s testimony is found credible. This Court finds that trial coﬁnsél d{d i cet sufficiently
with the Applicant and discussed the case with him thoroughly. Trial counsel art culated a valid
. strategic reason for recommending that the App) i¢ant not testify, namely the Applicant’s prior record
and his poor performance under test cross-examinat_ion. This Court notes that the Ajplicant elected
not to testify after consultation with his couﬁscl. Trans. p. 422, 11. 2-23. Trial coun:.el met with the
Applicant’s alleged alibi witness, and she refused to testify because of the threat of yerjury charges
Should she lie under oath. Trial counsel thoré)ughly cross-examined all the witnesseés and pointed out
various inconsistencies in their testimony and siaiemepts. The Applicant has not shown any credible
evidence to support the existence of any tapes in this case. |
Given the above findings, the Applicant has failed to carry his burden of proof in this case.
Trial counsel’s performance did not fall below reasonable professional standard:;. Further, tlhe
Applicant suffered no prejudice as a resuh of the alleged errors. ’fherc is no reasonible probability
that the result of the trial would have been different but for the alleged errors. Fur her, this Court
specifically finds a valid and rcasohaﬁle trial sﬁatcgy on the part of trial counsel regarding the
Applicant’s decision to testify or not to testify. That recommendation by counsel canaot therefore be

~ deemed ineffective. See Whitehead v. State, 308 S.C. 119, 417 S.E.2d 530 (1992).
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The Applicant’s claim that the trial court lacked subject matter jurisdiction c ue to defects in
the indictment is without merit. Subject matter jurisdiction is the power of a .:ourt to hear a

particular class of cases, and it has nothing to do with the indictment document. See State v. Gentry,

Op. No. 25949, 2005 WL 524813 (S.C.); Dove v. Gold Kist, Inc,, 314 S.C. 235,142 S.E.2d 598

(1994). An Applicant may challenge the subject matter jurisdiction of the trial ccurt, and such a

claun is one that may be raised at any time. See Brown v. State 343 S C 342 »40 S E. 2d 846

. the mdlc:tment could not affect the court’s subject matter jurisdiction at all. Fust this Court notes
that South Carolina does not recogmze dcgrces of murder. Second, the indictment, sven if a timely
and proper objection had been raised to its suffici cncy, is sufficient on its face. A mi rder indictment
is legally sufficient when it alleges time and pIace, along with a plain statement o the manner in
Which the death of the victim occurred ana chxém that the accused did “feloniously, wilfully and of -
his malice aforethought” préximately cause the death of the victim. S.C. Code § 1°'-19-30 (2003).

See also Winns v. State, 2004 WL 3250294 (S.C.); Joseph v. State, 351 S.C. 551, 571 S.E.2d 280

(2002). As with all indictments, an indictment for murder must be viewed with a “rractical eye” in

light of the surrqunding ciréum§§anc¢fs to ascertain whether it fulfills its ﬁmchons fo notify the

accused of the chargé he must answer, notify the court of what judgement and sentence to pronounce,
and present a bar to subsequent prosecution. See-State v. Gentry, Op. No. 25949, 2005 WL 524813
(8.C.). The indictment here mirrors the language of S.C. Code Ann. § 17-19-30 and more than

1

sufficiently meets the requirements for a murder indictment therein.




CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Apolicant has not
established any constitutional violations or deprivations that would require this ccurt to grant his

application. Therefore, this application for post conviction relief must be denied and dismissed with

prejudlce el

IT IS THEREFORE ORDERED:

1. That the Application for Post- Conviction Relief must be demed and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 2 day of /”47 L2004 .

; reeded, Jr. -
’ g Judge
' th Judicial C1rcu1t :

W , South Carolina.




Daniel Hunnicutt, Esq.
PO Box 1735
Conway, SC, 29526
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