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ARGUMENT IN REPLY

The State would like the Court to believe that this PCR case is about an alibi. This case
is about impeachment. Respectfully, the Court should disregard the State’s attempt to move the
battleground to its more favorable terrain of alibi and away from the prejudicial impact of
petitioner’s evidence that impeached the credibility of the State’s key witness at trial.

This PCR is about evidence that John Parker (“Parker”) lied. Parker was the State’s key
witness against petitioner and was awaiting sentencing after his guilty plea at the time of his
testimony. App. 375, 1l. 3 — 8. Parker recounted several incidents for the jury during which
petitioner abused the child. App. 358, 1. 18 — 359, 1. 10. App. 359, 1. 17 — 22. Parker described
the events leading up to taking thé child to the hospital on the morning of his death. App. 368, 1.
4 — 388, Vl. 16. Parker led the jury to believe that petitioner was home the entire morning.
Parker’s testimony was highly prejudicial. |

What the jury never heard was that Parker lied about petitioner’s whereabouts the
morning of the incident. Ann Pruit’s testimony would have shown that petitioner was not at
home the morning of the child’s death. App. 766, 1. 23 — 767, 1. 25. Petitioner’s brother’s
testimony showed that trial counsel likely lost key documentary evidence that would have shown
that petitioner left the residence that morning and that Parker lied. App. 773, 11.- 12 — 24. “Trial
counsel was clearly aware of petitioner’s brother and failed to call him as a withess. App. 773, 1.
25-762,1.2.

While the State analogizes the evidence at PCR to an alibi, this analogy misses the point.
The evidence presented at the PCR hearing would have impeached Parker’s version of events.

Had the jury heard evidence that Parker lied about petitioner’s activities the morning of the



child’s death—likely in an attempt to deflect blame away from himself or Holder—then the jury
would have had reason to doubt all of Parker’s testimony. The centrality of Parker’s testimony
makes any evidence that impeached his credibility and his version of events vital to the case.
Failure to impeach the credibility of a key prosecution witness has long been recognized
as satisfying the prejudice requirement in a PCR. For example, one of the categories of evidence

that satisfies a Brady claim is impeachment evidence. Brady v. Maryland, 373 U.S. 83 (1963);

Kyles v. Whitley, 514 U.S. 419, 432-42 (1995). In Driscoll v. Delo, 71 F.3d 701, 710-11 (8"

Cir. 1995), defense counsel’s failure to impeach an eyewitness with prior inconsistent statements
was held prejudicial. Id. The defendant was sentenced to death for stabbing a prison guard.
Trial counsel failed to impeach a prosecution witness who claimed at trial that the defendant
confessed to the murder with a prior statement omitting the confession. Id. at 709-12. The
centrality of the witness’s testimony was an important factor in the court’s consideration. Id.
Here, Parker was the central witness in the trial. The failure to use Pfuit and petitioner’s
brother to impeach his testimony could not have been more prejudicial. Therefore, the Court
should disregard the State’s attempt to lure it away from the key point that the evidence produced
at the PCR hearing impeached Parker’s testimony. Had the jury heard the evidence produced at

PCR and disbelieved Parker, petitioner would not have been convicted.
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CONCLUSION

For the foregoing reasons, this Court should grant the petition with the ultimate relief
reversing petitioner’s conviction and remanding for a new trial.

Respectfully itted,

-

David Alexander
Appellate Defende
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This 21st day of February, 2014.
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