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ARGUMENT IN REPLY

I. The PCR court erred in finding that defense counsel
was not ineffective for failing to object to irrelevant and
prejudicial testimony that the Petitioner belonged to a

gang.

II. The PCR court erred in finding that defense counsel
was not ineffective for failing to object to the portions of
the Solicitor’s closing argument where the Solicitor
argued that the Petitioner was the shooter because he
was a gang member.

-In its Return, the Respondent essentially argues that defense counsel was not deficient in
failing to object to gang references—made by witnesses or by the prosecution—because any
such objection would “likely” be “unsuccessful.” Return at 10. However, the Respondent
makes no overt argument as to why the gang references would have been admissible. Instead,
the Respondent obliquely argues that “[t]he facts surrounding the initial altercation at the U.S. #1
were necessary as a foundation for the second, fatal altercation at the Barnyard,” and that the
testimony “was part of the res gestae of the crime.” Return at 9. Taken these assertions to their
logical, though unspoken, conclusion, the Respondent believes that jury needed to hear that the
Petitioner was a member in a gang in order for the jury to fully understand the initial altercation
at the U.S. Highway One Flea Market. This is simply incorrect. There was no evidence
presented at triz\il that demonstrated that the basis for the U.S. Highway One Flea Market
altercation was gang-related. Moreover, the gang references were not necessary for the jury to
possess a complete understanding of the subsequent Barnyard Flea Market altercation or the fatal
shooting, as there was also no evidence presented at tfial that the Barmyard Flea Market
altercation or the fatal shooting were gang-related.

The blatant references to the Petitioner’s membership in a gang were purely irrelevant

because they did not “make any fact that is of consequence to the determination of the action



more probable or lessi probable than it would be without the” references. Rule 401, SCRE. The
only possible probative benefit of the admission of the gang references would be to show that
since the Petitioner was in a gang, he would be more likely to commit a homicide in this manner
than any of the other co-defendants.! Even if this miniscule probative benefit would be sufficient
to admit the evidence under Rules 401 and 402, SCRE, such an inference is explicitly prohibited
by Rule 404, SCRE.

-Consequently, under no circumstances were the gang references admissible. The faét that
the Respondent cannot even provide a médest reason for their admissibility only further
demonstrates the impermissibility of the gang references. The Petitioner respectfully submits
that this Court should find that defense counsel was deficient for failing to object to the gang
references. |

With regard to any other arguments advanced by the Respondent as to why this certiorari
petition should be denied on these issues, the Petitioner would rely upon his arguments édvanced

in his certiorari petition.

' This was precisely the argument made by the Solicitor in his closing argument. See App. p. 524, lines 2-5.

"
J



III.  The PCR court erred in finding that defense counsel
was not ineffective for failing to object to Solicitor
Myers making himself a witness during his cross-
examination of Hope Frick.

In its Return, the Respondent argues that “[i]t is clear from the Solicitor’s questions that
he was asking whether the Solicitor’s Office could prosecute cases without an indictment or have
made a plea deal when a sentence sheet is marked that a guilty plea was without negotiation or
recommendation.” Return at 13-14. The Respondent further argues that it is “farcical to believe
that” the Solicitor made himself a witness through his questioning of Hope Frick. In response,

the Petitioner would point out that the following questions were asked of Frick by the Solicitor:

Q: And I can’t try anybody unless the Grand Jury indicts them for
a crime; can [?

Q: And the Grand Jury never issued a murder indictment for
George Mack; did they?

Q: And it’s got on [Mack’s sentencing sheet that] the State didn’t
make any negotiations or recommendations.

Q: So the State didn’t make any promises to George Mack.

Q: So we didn’t have anything to do with the sentencing.
App. p. 483, lines 20-21; lines 24-25; p. 484, lines 7-8; line 13; line 17. What is “farcical” is the
Respondent’s assertion that the Solicitor was asking these questions from an impersongl,
procedural standpoint. These questions posed by the Solicitor go to the heart of the Solicitor’s
prosecuting authority: what charges to present to the grand jury; what negotiations were made
with Mack and his attorney; whether Mack would be taken to trial or would be permitted to
plead to a lesser offense. Furthermore, the questions are asked from the perspective of Mack’s
case by the prosecutor who signed Mack’s sentencing sheet and made those prosecutiﬁg

decisions. The only individual who could give an actual answer to these questions was the



Solicitor. Accordingly, defense counsel was ineffective for failing to object to the Solicitor’s

insertion of himself as a witness in this case. |
With regard to any other arguments advanced by the Respondent as to why this certiorari

petition should be denied on this issue, the Petitioner would rely upon his arguments advanced in

his certiorari petition.



CONCLUSION

For the reasons stated, the Petitioner asks this Court to grant the petition and to allow full

briefing on these issues.
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