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ISSUE PRESENTED

Did the PCR judge correctly find that petitioner did not knowingly and voluntarily waive
her right to appeal the first PCR judge’s order denying relief and dismissing the PCR
application?



STATEMENT

In October of 2006, the Lexington County Grand Jury indicted Smith for murder, indictment
#2006-GS-32-3722. On January 31, 2008, Smith appeared before the Honorable J.C. Nicholson, Jr.
and pled guilty to voluntary manslaughter. Attorney William Tetterton represented Smith at the
plea. Attorney Alton H. Eargle prosecuted the case on behalf of the State. Judge Nicholson
sentenced Smith to twenty five (25) years. A notice of intent to appeal was not filed.

On July 21, 2008, Smith filed an application for post conviction relief. The State filed a
return on November 15, 2008.  On November 30, 2010, an evidentiary hearing was held before the
Honorable William P. Keesley. Attorney F. Armold Beachum represented Smith at the PCR
hearing. Attorney A. West Lee was present on behalf of the State. In a written order signed March
29, 2011, Judge Keesley denied relief and dismissed the application. A notice of intent to appeal
was not filed.

On December 1, 2011, Smith filed a second application for post conviction relief. The State
filed a return on May 29, 2012. On April 18, 2013, a brief hearing was held before the Honorable
Frank R. Addy, Jr. Attorney Douglas E. Leadbitter represented Smith at the hearing. Attorney J.
Walt Whitmire was present on behalf of the State. On June 14, 2013, Judge Addy signed a consent
order granting belated review pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). A
timely notice of intent to appeal was filed on May 31, 2013. This petition for writ of certiorari and a

separately filed Austin petition follow.



ARGUMENT

The PCR judge correctly found that petitioner did not knowingly and voluntarily waive

her right to appeal the first PCR judge’s order denying relief and dismissing the PCR

application.

Both counsel for Smith and counsel for the Sfate spoke with previous PCR counsel and
determined that there was an issue as to whether Smith received notice of Judge Keesley’s order of
dismissal in a timely fashion to file the notice of intent to appeal. (App. pp- 117-118). Based on the
fact that Smith did not fréely and voluntarily waive her right to appeal Judge Keesley’s order, the
parties agreed that Smith was entitled to a belated feview, pursuant to Austin v. State, 305 S.C. 453,

409 S.E.2d 395 (1991), of Judge Keesley’s order denying relief. The PCR judge correctly signed

the consent order granting Austin review.



CONCLUSION

Based on the above argument this court should hear the belated appeal pursuant to Austin v.
State, 305 S.C. 453, 409 S.E.2d 395 (1991).

Respectfully submitted,

Kathrine H. %u'ﬁgins

Appellate Defender
ATTORNEY FOR PETITIONER

This 10th day ofFebfuary, 2014.
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