STATE OF SOUTH CAROLINA R ECE
IN THE SUPREME COURT IVE
EB 10 g9y,
Appeal from Lexington County S.C, S Upre
Mme C,
Frank R. Addy, Circuit Court Judge ourt
ANN SMITH,
RESPONDENT,
V.
STATE OF SOUTH CAROLINA,
PETITIONER
APPELLATE CASE NO. 2013-001171
APPENDIX
KATHRINE H. HUDGINS ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent JOHN W. MCINTOSH
Defense Chief Deputy Attorney General
Division of Appellate Defense
PO Box 11589 SALLEY W. ELLIOTT
Columbia, SC 29211-1589 Senior Assistant Deputy Attorney General
ATTORNEY FOR PETITIONER JOHN WALT WHITMIRE
Assistant Attorney General

P.O.Box 11549
Columbia, SC 29211

'ATTORNEYS FOR RESPONDENT



pui @

INDEX
INDEX ..ottt ettt s s bbb bR bbb bbb b e ees 1
GUILTY PLEA TRANSCRIPT ...ttt sttt b s s s s b 1
INDICTMENT AND SENTENCING SHEET ........ccooiiiiiniiiitiiicieieccscnsessns st senesens 37
APPLICATION FOR POST-CONVICTION RELIEF 2008-CP-32-2962 ........cccovnnirirnnrenininnans 40
RETURN ..ottt teestrereeeae s sase s s rase s sttt s se s s s bbb b bbb bbb b b s st a b st e e sanns 48
POST-CONVICTION RELIEF HEARING TRANSCRIPT ......ocovieirienreieiiesseiesenensesees 51
ORDER OF DISMISSAL .....covtrririeiiiirerireeieicieanisisisssis et sssae bbb s s assesessnsesnans 91
APPLICATION FOR POST-CONVICTION RELIEF 2011-CP-32-4590 ......ccoeimrereinrieereiinnnns 100
RETURN AND PARTIAL MOTION TO DISMISS.......ccooniiiiiineieissssesisinieaes 107
POST-CONVICTION RELEF TRANSCRIPT .....covrivetricrercmrinerinisiinisiese s sssssssssssssssasns 113
ORDER OF DISMISSAL GRANTING AUSTIN REVIEW ..o e 121



STATE OF SOUTH CAROLINA )
) COURT OF GENERAL SESSTONS
COUNTY OF LEXINGTON ) 2006-GS-32~3722

STATE OF SOUTH CAROLINA
vs. TRANSCRIPT OF RECORD

'ANN BAXLEY. SMITH
- DEFENDANT

et N st Nt e e

January 31, 2008
Lexington, South Carolina

BEFORE:
THE HONORABLE J. C. NICHOLSON, JR., JUDGE.

APPEARANCES:
- ALTON H. EARGLE, JR., ASSISTANT SOLICITOR
Attorney for the State

WILLIAM TETTERTON, ESQ.
Attorney for the Defendant

CAROL M. THUEME, RPR
Official Court Reporter




10

11

12

13 .

14

15
16
17
18
19
20
21
22
23

- 24

25

INDEX
DEFENDANT : ' , PAGE

ANN BAXLEY SMITH 3

EXHIBITS

(There were no exhibits marked.)




10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

THE CLERK: Indictment 2006-GS-32-3722, State
versus Ann Baxley Smith, indicted for murder. She is
pleading to voluntary manslaughter. The indictment has
been true-billed and she is represented by Mr. Tetterton.

THE COURT: Thank you, ma'am.

THE CLERK: Raige your right hand, please,
ma'ém.

ANNABAXLEY SMITH, after being duly sworn,
testified as follows: | ‘

. THE COURT: Solicitor, I assume the CDR code is
correct? |

MR. EARGLE: Yes, sir, your Honor.

THE COURT: Okay. For manslaughter, not murder?

MR. EARGLE: Yes, sir, your Honor.

THE COURT: = Thank you very much.

All right. Mrs. Smith, how old are you?

DEFENDANT SMITH: Fifty-two.

THE COURT: Fifty-two?

DEFENDANT SMITH: Yes, sir.

THE COURT: Could you speak up so I could hear
you, please, ma'am? '

DEFENDANT SMITH: Yes, sir. _

THE COURT: Just turn that microphone around so
I can hear you, okay? |

DEFENDANT SMITH: Fifty-two.
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THE COURT: And what's your date of birth?

pErENDANT sMITH: [

THE COURT: Social Security number.
pereNDANT sMITH: [
| THE COURT: AAnd you live on Kershaw Highway in
Camden; is that correct?
. DEFENDANT SMITH: Yes, sir,
THE COURT: Are you married?
DEFENDANT SMITH: No, sir.
_THE COURT: How far did you gb in school?
DEFENDANT SMITH: Ninth grade. |
THE COURT: Ninth grade. -Did you cdmplete the
ninth grade?
DEFENDANT SMITH: Yes, sir.
THE COURT: Have you done any type of work since
you dropped out of school?
DEFENDANT SMITH: Yes, sir.
THE COURT: Where?
DEFENDANT SMITH: I worked as a waitress, worked
as a truck drivervand I worked with the Mack plant.
THE COURT: Did you drive trucks long distance
or local or both? |
| DEFENDANT SMITH: .Long distance.
THE COURT: How long did you do that?
DEFENDANT SMITH: Five years.
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THE COURT: Five years. Did you do it as a

couple or a pair or just by yourself?

DEFENDANT SMITH: No, -a team.
THE COURT: A team?

DEFENDANT SMITH: Yes, sir.

THE COURT: All right. Mr. Tetterton, have you

explained to the defendant the charge contained in the
indictment, the possible punishment, her constitutional

rights including her right to a jury trial?

MR. TETTERTON: Yes, your Honor, I have.
THE COURT: Did she appear to understand?
MR, TETTERTON: Yes, sir.

THE COURT: Have you had any difficulty

communicating with her?

MR. TETTERTON: None whatsoever, your Honor.
THE COURT: How does she wish to plead?

MR. TETTERTON: Guilty, your Honor.

THE COURT: And do you agree with her decision

to plead guilty?

MR. TETTERTON: I do, your Honor.

THE COURT: All right. From your investigation

of facts, do you agree that the State could produce

doubt of voluhtary manslaughter?

MR. TETTERTON: Yes, sir.

- sufficient evidence to convince a jury beyond a reasonable
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THE COURT: Have you had.any indication that
Mrs. Smith would need any type of mental evaluation?

MR. TETTERTON:. Your Honor, she was evaluated by
Dr. Frierson, and we've had that evaluation. She needs no
further evaluation.

THE COURT: Okay. And was that okay, the
evaluation?

MR. TETTERTON: It shows something in there, but
nothing that would affect her ability to plead guilty.

' THE COURT: What did it show?

. MR. TETTERTON: It showed she had depression/
your Honor{ ‘

THE COURT: Depression?

MR. TETTERTON: Yes, sir.

_THE COURT: Is she on any type of medication for
the depression? ' | '

MR. TETTERTON:_ Yes, she is, your Honor.

THE COURT: What ié she taking?

MR.'TETTERTON:. She's on three ahtidepressants.
She's on Prozac and Remeron and one other one, I think.

DEFENDANT SMITH: Trazodone.

MR. TETTERTON: Trazodone, your Honor.

THE COURT: Okay. All for dgpréssion?

MR. TETTERTON: Yes, your Honor. |

THE COURT: Does she have a prior criminal
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record?

MR. TETTERTCN: Your Hénor, she has some things.
I stand to be corrected if I misstate it. She has a DUI,
I think three DUIs throughout her lifetime, and one simple
CDV back in Kersﬁaw County many years ago.

THE COURT: Okay.

MR. TETTERTON: I think that's all she has as a
record.

| MR. EARGLE: That's correct, your Honor.

THE COURT: Is that correct?

MR. EARGLE: Yes, sir.

THE COURT: Thank you very much.

Mrs. Smith, have you had any drugs or alcohol in

‘the last 24 hours?

DEFENDANT SMITH: No, sir.

THE COURT: Are you taking any other medications
other than what your attorney has explained to the Court?

DEFENDANT SMITH: No, sir.

THE COURT: Did you take that medication this
morning?

DEFENDANT SMITH: No, sir.

THE COURT: Did you take it last niéht?

DEFENDANT SMITH: Yes, sir. |

THE COURT: Does that medication in any way

affect your thought process here today?
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DEFENDANT SMITH: No, sir.
THE COURT: .Do you understand why you're here?
DEFENDANT SMITH: Yes, sir.
THE COURT: -Is there any question as to why
- you're here?
DEFENDANT SMITH: No, sir.
THE COURT: Do you have any children?
DEFENDANT SMITH: Yes, sir.
THE COURT: How many? |
'DEFENADANT SMITH: Three.
'THE COURT: What are their ages? 4
DEFENDANT SMITH: I have a.son that's 34, a
daughter 27, and a son 21. |
| THE COURT: Okay. Other than what your
‘ attorneys have explained on the depression mediéation that

you're taking for depression, have yoﬁ ever been diagnosed

- with any other emotional, nervous or mental condition by a

doctor?

DEFENDANT SMITH: WNo, sir.

THE COURT: Other than the medication you're
taking, are you taking anything else?.

DEFENDANT SMITH: No, sir.

THE COURT: All right. Do you understand that
for voluntary manslaughter you can receive up to 30 years?

DEFENDANT SMITH: Yes, sir.
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THE COURT: Have any question about the charge
or the maximum time yoﬁ could receive?

DEFENDANT SMITH: ' No, sir.

THE COURT: You also understand that this is a
non-parolable offense; you will never -be eligible for
parole. Do you understand?

DEFENDANT SMITH: Yes, sir.

THE COURT: You}ll have to serve at least
85 percent. Do you understand?

DEFENDANT SMITH: Yes, sir.

IHE COURT: is there any question in your mind
abou; that concept?

DEFENDANT SMITH: No, sir.

THE COURT: Are you satisfied with the service
of your attorney?

DEFENDANT SMITH: Yes, sir.

THE COURT: Has he done-everything you've askéd
him to do? | | |

DEFENDANT SMITH: Yes, sir.

THE COURT: Is there anything else that you need
to tell your attorneyrabout your case?

DEFENDANT SMITH: No, sir. |

'THE COURT: Have you understood all the talks
that you've had with your attorney?

DEFENDANT SMITH: Yes, sir.
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THE COURT: Is there anything. that your.
attorney's done that you feel like he should not have
done?

DEFENDANT SMITH: No, sir.

'THE COURT: Are you completely satisfied with
ﬂis services? | |

" DEFENDANT SMITH: Yes, sir.

THE COURT: Solicitor, you're not withholding .
any discovery materials as a condition of the plea, are
you? _ ‘ |

MR. EARGLE: No, sir, your Honor.

THE COURT: Mrs. Smith, do you understand that
you're entitled to a jury trial?

DEFENDANT SMITH: Yes, sir.

THE COURT: At a jury trial, the State would be
required to prove your guilt beyond a reasonable doubt.
All 12 -jurors would have to find you or vote to find you
guilty; It would take a unanimous vérdict. Do you
understand? '

DEFENDANT SMITH: Yes, sir.

THE COURT: At the jury trial you could call
witnesses on your behalf, your attorney could
cross—examine witnesses, present evidence on yodr behalf,
you could testify on your behalf if you so choose. Do you

understand that about a jury trial?
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DEFENDANT SMITH: Yes, sir.

THE COURT: All right. Knowing that about a
jury triél, do you want a jury trial?

DEFENDANT® SMITH: No, sir.

THE COURT: Do you understand you have the right
éo appeal the guilty plea ten days from today?

DEFENDANT SMITH: Yes, sir.

THE COURT: Under the fifth amendment of the
constitutioh you have the right to remain silent. Do you
understand?

DEFENDANT SMITH: Yes, sir.

THE COURT: No one can make you testify against
yourself, Do you understand?

DEFENDANT SMITH: Yes, sir.

, THE COURT: When you eﬁter a guilty plea, you
will be acknowledging your guilt; therefore, you will be
testifying against yourself. Do you understand?

DEFENDANT SMITH: Yes, sir.

THE COURT: Are you willing to give up your
fifth amendment rights to remain silent and enter yourA
guilty plea today? |

DEFENDANT SMITH: Yes, sir.

THE COURT: Ma'am? |

DEFENDANT SMITH: Yes, sir.

THE COURT: Thank you very much.

11
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Mrs. Smith, has anybody threatened you, coerced
you, intimidated you to make you plead guilty?

DEFENDANT SMITH: No, sir.

THE COURT: Any perises been made to you other
than a reduction of the charge from murder to voluntary
manslaughter?

DEFENDANT SMITH: No, sir.

THE COURT: = Have you had enough time to make

 your decision to plead guilty?

DEFENDANT SMITH: Yes, sir.
| THE COURT: »Are,you pleading’guilty of your own
freewill and accord?
DEFENDANT SMITH: Yes, sir.
~ THE COURT: Have you understood all my
questions?
DEFENDANT SMITH: Yes, sir.
THE COURT: Have any quéstions you want to ask
the Court or your attorney?
DEFENDANT SMITH: No, sir.
THE COURT: Do you need to talk with y¢ﬁr
attorney? |
DEFENDANTISMITH: "No, sir.
_ THE COURT: Have you answered all the questions
truthfully and Correctly? '

. . DEFENDANT SMITH: Yes, sir.




10
11
12
13
14
15
.16
17
18
19
20
21
22
23
24

25

13

THE COURT: All right. Mrs. Smith, I'm going to
ask the State to give me the facts of the case on the
killing of Woodrow Smith on May 17th, 2006 here in
Lexington County and I want you to listen. After he gives
me the facts, I'm going to ask if you agree with the facts
or disagree. Can you do that?

DEFENDANT SMITH: Yes, sir.

THE COURT: If you disagree with any facts, I

“want to know specifically what facts you disagree with.

- Can you do that?

DEFENDANT SMITH: Yes, sir.:

THE COURT: Solicitor.

MR. EARGLE: Thank you, ?odr Honor.

As you know, your Honor, the victim in this
case, Woodrow Smith, was 62 years of age. This occﬁrred
on May 17th, 2006 at [ AN i~ che celion
area of Lexington Cbunty.' |

‘It's the State's contention that Ms. Ann Smith,
who was divorced from Woodrow Smith, I believe they had
been divorced for a couple of months at this time, drove
to his'home and around 6:30 p.m. she confronted him. I
believe Woodrow Smith had been out doing some gardeniné
work.

Also at the homé was Debra Knight, who was the

victim's live-in girlfriend; She was inside preparing

13
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dinner and she heard a gunshot outside. Shé_peeked
outside and she observed Ms. Smith, Ann Smith, holding
what she saw aé a pistol. That pistol, your Honor, was a
Derringer style 410/.45 calibér'doubie—barrel pistol that
ejects either 410 shotgun shells or .45 caliber shell
casings. In this case it was a 410. shotgun shell that was
used. Mr. Smith was hit on the right side of his chest.

Ms. Knight went outside to render assistance, at
which time she tells us that Ms. Ann Smith pointed that
pisfol at her but did not fire it. Ms. Knight was able to
drag Woodrow Smith back inside and call 911 for
assistance.n _ |

Unfortunately, Mr.- Smith died later that day
from that gunshot wound, your Honor. '

THE COURT: Okay.

MR, EARGLE: Once Ms. Knight brought Mr. Smith

back into the home, Ms. Smith fled the scene and headed to

Midland, Georgia, where she had family and friends. The
State's contention is there was an assertive effort by
those family and friends in Georgia to conceal Ms. Smith's
location. They attempted to hide her truck as well as the
murder weapon itself.

Deputies from the Lexington County Sheriff's
Department tracked her down there and the next day went

down there and arrested her and brought her back to
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Lexington County. They also recovered the pistol Fhét was
used in this incident, your Honor. |
| THE COURT: And the ballistics matched up?

MR. EARGLE: Yes, sir, your Honor.

THE COURT: Did she give a statement?

MR. EARGLE: She did give a statement, and I'm
sure Mr. Tetterton will elaborate on that. She admitted
that the shooting occurred. Her contention is that shé'
went there with the intent to commit suicide in front of
Mr. Smith, and as she pulled out the pistol, that he
grabbed it and it went off. ' |

THE COURT: It discharged?

MR. EARGLE: Yes, sirf your Honor.

THE COURT: All right. Mrs. Smith, are those

" facts correct?

'DEFENDANT SMITH: 'ies, sir.

‘THE COURT: Any of those facts you disagree
with?

DEFENDANT SMITH: No, Sif.

THE COURT: Thank you very much.

I find there's a factual basis-for the plea and
she's freely, voluntarily, knowingly, and intelligently
made the decision to plead quilty with the advice of her
attofney and all elements of the charge have been met.

I will be glad to hear from the State on

15
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' sentencing.

MR. EARGLE: Yes, sir.

THE COURT: Or anyone you would like for me to
hear from. |

MR. EARGLE: Yes, sir, your Honor. If I may

introduce victims and members of the victim's family in~

.this case.

Standing right here is Ms. Debra Knight who was
there when the actual shooting occurred. This is
Mr. smith's daughter, Sonya Smith, and also his

granddaughter, Lauren Masanovich, if I'm pronouncing that

- correctly, and they would like to address the Court, your

Honor. .

THE COURT: Okay. Ms. Knight.

MS. KNIGHT: Your Honor, thénk you very much for
letting me speak. | |

The horrifying day when we were home and she
pulled in and shot Woody, I ran out on the porch and he
was  standing on the top step, her on the bottom étep{ and
she had the most happy,‘satisfying smirk of satisfaction

on her face. Then Woody said, Call 911; Ann has shot me;

Debbie, run back in the house. And I turned and looked at

hei and she pointed the gun at me and I turned and ran.
Woody followed, and as he got in the door he fell down.

He‘couldn't stand up anymore.
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I did everything I could to comfort him. I have

- so much anguish at watching someone slowly die. Nothing I

could do.

I can't get her face out of my mind. I have had
intensive counséling. I have constant nightmares.

It didn't have to be this way. Woody and I were
going to be married and we were very happy.

What she did, she destroyed my life, Sonya's,

Justin's, Lauren's, his friends, and I will never be

" normal again. I'm a half a person and I wili.never forget

this as long as I live.
It's something that I don't, I can't come to

terms with vet, but for justice for Woody, I want Jjustice

-for'Woody. He didn't have a chance. He didn't have a

chance. He's gone and she's still here, and I want the
: /

maximum sentence for her for what she did deliberately.

THE COURT: Thank you, Ms. Knight. I'm sorry

about your loss. It's something you probably will never

forget, but for your benefit, you need to try to live with

it and adjust to it for your own well?being. And I'm
awfully sorry for your losé, and I understand you probably
will never forget about it, but yoﬁ really need to try to
get over it and move on with your life and adjust to it.
And thank you very much for being here.

MS. KNIGHT: Thank you.

17
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MR, EARGLE:  Your Honor, this is Sonya Smith,

" the victim's daughter.

THE COURT: Mrs. Smith, I'll be glad to hear
from you.’

MS. SMITH: Thank you, sir.

First, I'd like to say I lost my mother. in. 2003
due to lung cancer ahdfmy dad was right there beside me
the whole step of the way despite his home issues with
her. They were still married at the time.

THE COURT: How long had they been married?

MS. SMITH: Thirty-two years. .

THE COURT: Pardon?

MS. SMITH: My mother and my dad had been

married for 32 years, and my father had only been married

~a year when»my mother passed away.

THE COURT: Okay.

MS. SMITH: . On many;,many} many occasions, you
know; two to‘three‘ygars worth. of police reports, you
know, her stalking my father and evgrything even during or
before my mother got divorced from my father. It‘s“just
years of jﬁst torment from this woman between me and'my
family, and she harassed us constantly.

I tried to get a restréining order against her.
We had no address for her so I could not get a restraining

order to keep her from coming by my house.
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Numerous threats on my mother's house, my
deceased mother. She threatened to burn my mother's house
down. She tried'to deétroy her property. She tried —-
she threatened my life, she threatened my children's
lives.

I fear so much for my children that if she gets -
out, that she's going to come after us like she did my
daddy.

My daddy wés the best man in the world. When
they stood at his funeral and they asked if anyone wanted
to come speak, people came from Laé Vegas, they came from
Hilton Head, they came from Florida, peoﬁle that didn't ~
even know him for a few months came and spoke for my
daddy. | | |

He was at every football game, every practice,
every cheerleading practice, everything for my children;

My son graduated in 2007. He was not there for
my son's graduation. He was not there for my son's last
year of playing football. And he could not escort my
daughter on the football field anymore for,he:’homecoming
anymore. And he was just ripped away from us. And now
all I have is his memory and the pain is all we have left.

We will never have the chance to see him smile
or laugh agéin, and we'll constantly live in fear -of her

coming after us.

19
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THE COURT:  1Is this a picture of your father

- that you're holding?

MS. SMITH: 1It's my mom and my dad and me when I
was little.

THE COURT: I'm sorry for your loss, Ms. Smith.
I want to thank you for being here.

MS.- SMITH: Thank you.

MR. EARGLE: Your Honor, this is Lauren
Masanovich, his granddaughter.

- MS. MASANOVICH: Well, my grandpop, he was the

only grandfather I had.

THE COURT: Is this a picture of your
grandfather? '

MS. MASANOVICH: Yes, sir.
He is the only role'mode;.and the only quy I
looked up to. '

KnoWing thaﬁ he's not there for my footbéll
games or.cheerleading or ail my school activities,ll used
to look down and he would always be there. And»now
knowing that he's not going to be there, I can't look dowﬁ
and see him. | |

She just came and put such a big den£ in our
lives. She could come home, me énd my brother would be
staying with my grandpop. She came home one night druhk,

slamming doors.
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THE COURT: Who came home drunk? I'm sSorry.
MS. MASANOVICH: Ann.
THE COURT: The defendant here?
MS. MASANOVICH: Yes.
THE COURT: Okay. Did you live with her and
your granddad?
| ‘MS. MASANOVICH: No, sir.
THE COURT: You were just visiting?
MS. MASANOVICH: Yes, sir.
THE COURT: Okay.
MS. MASANOVICH: And then one day me and my

grandpa were over at my grandma's house and she was there

- in the road and she was cﬁssing and yelling. I had

nothing to do with it. They were kicking the mailbox
down. ' |

THE COURT: Well, Lauren, I'm awful sorry this
happened. There's a lot of bad things that hap@en in
life. I'm sorry it happened fo'§ou and your granddad.

You help take care of your mom, okay? You all
take care of each other. | -

And that's a good picture of you and your
granddad. | '

Thank you very much.

Mr. Tetterton, I'1ll be glad to hear from you or

anyone you would like for me to hear from.

21
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MR. TETTERTON: Thank you, your Honor.

Your Honor, standing to my left here is Stanford
Owens. Stanford was her fourth husband.

Your Honor, as we do this business and have sdme
experience in standing before jﬁdges with clients like Ann
Smith,'I think it's incumbent upon us to do our duty and
to tell the judge the type of person that we're defending.

~ And, you know, the older we'get, your Honor; sometimes we

try figure out why these things happen. And I think, your

Honor, if you would indulge me a few minutes, I would like

to give you some background on who you're getting ready to
sentence and maybe the family of Sonya and Debra Knight

can understand maybe why these things happen in today's

society.

First of all, I'd like to give my condolences
and my sympathy to Debra Knight and Sonya Smith. They
have lost their father. They have lost a grandfather.

Your Honor, Ann Smith was raised by an abusive
mother who abused alcohol. She had a. father who abused
she and her sisters when they were very young.

. At the age of 16‘she got married, drbppéd out of
school, dropped out of tenth grade, had a child. And all
this, your Honor, you'll understand Why I'm telling you
this, because a yeér after she got married, a year after

she had that child she was abandoned by her husband and
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she became a single parent. - That started the road to her
being here today. |

. She felt empty, she felt abandoned, and then she
married another person. Shortly after they got married he
abandoned her. Then she married soméone}else, had two
children by him, he abandoned her. 2and theée were men
that she loved in her life and wanted to be the mother for
their children and to live with them for fhe rest of her
life. |

Each time she had these relationships she was

suiéidal. She had three psychiatric hospitalizations,
your Honor, to try to get her straightened out so she
could go back and be a mother to Her children‘and try to
cope with why these men in her life that she wanted to
spend the rest of her life with, wﬁy they would not do
what they vowed to do when they got married and why they
would abandon her. That started her life, your Honor.

She started drinking. She had alcohol

‘dependence. She got a couple DUIS. She turned to

alcohdl. They had her on some medication in her éarly
life to try to help her cope. That helﬁed her. She went
through some counseling sessions. That helped her.

Then she met Stan Owens. Stan was a truck

driver. They were married, your Honor, 18 years.

Stanford Owens lives in Kershaw County. He raised her
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three children by thesejother men who had abandéned her.
| They had a happy marriage. They lived outside

the county, I mean outside the city up on Highway 521
going towards Kershaw. Stanbwas a truck.driver

‘She got a jOb when Mack Truck came to Wlnnsboro
That created. a lot of job opportunities for the Kershaw
County people and she went to work over there. She worked
in inspection to start off with. Woodrow Smith worked
there. He was a supervisor in the shop.

Stan was out on the road delivering these Mack -
trucks that had been completed to their destlnatlons Ann
was transferred from inspection to the shop where Woody

was e supervisbr. Mr. Smith, she c¢alled him Woody. ‘They

started a telationship, your Honor. Stan didn't know

about it.
Shortly after they became very well acquainted,

this is while, 1f I understand the facts correétly, he was

'still married to his.wife who eventually died of cancer.

He, in;fact} eame into the yard of Sten Owens where the
marltal re51dence was, got Ann and drove out the gate
whlle her three chlldren were left with Stan.

~.$he went to live with Mr. Smith over here. They
lived together for two years.'uHe would disappear for
weeks at a time and come back and she'd take him back.

THE COURT: She would disappea: or he would?
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MR. TETTERTON: He would. He would disappear
for a couple of weeks.

They lived together for two years, your Honor.
Of course, Sonya Smith was her stepdaughter. She didn't -
approve of Ann,; didn't particularly like Ann. That
created some problems in the marriage.‘ It was before they
got married. Problems in the relationship.

Then they got married. Again, a short term
marriage and he abandoned her.

She went back. Stan Owens, being her husband of
18 years, took her back into his home and let her live
there during the separation.

That should have been the end of it, your Honor.

They should have gone ahead and gotten their divorce and

'gone their merry way and he could have done whatever he

was doing when he was gone for several weeks ét a time.
But he didn't do that.

In my investigation, and I have interviewed her
co-employees at the Waffle House and they were prepared to
come here today. In fact, the manager wrote a letter.
Woodrow Smith would drive all the way to Kershaw County.
He would call her on her job two or three times a week.

He would come to Kershaw County while she was working and
she would take time and he would sit down at the tabie

with her and they would have a cup of coffee and he would
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reach across the table and hold her hands. She had hopes
of them getting back together. He led‘her on to believe
there was hope of them getting back together.

The sheriff's department and Solicitor's office
/‘.

‘have been very cooperative, your Honor, in giving me a

tremendous amount of discove:y./ They have done a good job
and I commehd them for that. They}didn’t went to hide
anything, because they knew when Ann said, I went there to
kill myself, that rang of some truth.

The letters they got from his residence or .
wherever they got them from, Debra Smith or whoever,
speaks very loudly that Ann said, Woodrow, either turn me
loose or get back together with me. Give me an answer.

Give me an answer. It's all throughout her letters to

him. Not one threatening word is in those letters that

she left on the windshield of his job, not one threatening
word in those communications between she and him.

Yes, she was an angry person; yes, she'd go over

‘there and mess the house up. She was angry at him because

he was leading her on.
She thought they were going to get back
together. That's what he led her to believe
~ Then after he was coming to Kershaw County, and
I'm not talklng about once or twice, your Honor, I m

talking about on a frequent basis, telephone calls. The
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girls in the Waffle House would watch him drive off and
Ann would be happy and they thought she thought they were
getting back togethér.

Then she got divorce papers served on her on her
job. She went into the restroom, locked herself in there,
and her supervisor had-td talk to her. Her world had come
apart. I think that's in one of the letters or in her
statement or maybé to Dr. Frierson she said her world had
come apart because here she thought they were trying to
salvage their marriage, but yet her world had come apart
and he was now living with Debra Knight. |

‘Stan continued to let her live with him and she
tried to cope with it. Even before he served divorce

papers on her, he would come over on their anniversary and

_ he would take her out to eat, wine and dine her even

during the separation with these high hopes.
She had visions of what had happened to her
since she was 17 years old when the father of her child

left her. She started-drinking again, drinking fairly

heavy.

If we look at what Dr. Frierson says about her,
Your Honor, she has chronic feelings of emptiness,lchronic
feelings of depression and past suicide attempts.

When she realized that Mr. Smith had led her on,

they were not going to get back togéther, she wanted to do
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- what she had attempted to do on prior occasions, take her

own life..

Stan Owens had a year or so before that

purchased this little Derringer, a double-barrel

Derringer, a cheap gun. He bought it there in Camden and

'somehow or another she gotlit.

She went over to Mr. Smith's house where the
mariﬁal residence was, because what had happened was when
they started living together they had rented a trailer and
together the two of them bought a home together thinking

that was going to be their life the rest of her life.

‘That's what she wanted. She wanted finally somebody and

had left a good man for Woodrow Smith. -
She went over there that morning perhaps with

the intention of shooting herself. She was not familiar

with the gun.

And, your Honor, I can-tell.you, the Solicitor's

office have given me all the forensics. They've given'me

‘the ballistic report, they've given me the pathology and

fhe-autopsy, ahd they've given me the gunshot residue

reports,. and we have carefully examined each and every one
of those reports, and thét gun is a difficult gun to fire
a second Shot, When you pull the hammer back and fire the

first shot, the second -- you have to move a little slide

- over the second time, and I'm convince, your Honor, if she
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had knew how to work that second shot, we wouldn't be here

today. We'd have two funerals instead of one. She
couldn't get it to work or else she would have shot
herself.

She_went over there, and from the forensics,

your Honor, it's not like she walked up to him in the yard

" and shot him.. In fact, after talking with Otto Simmons at

SLED, the forensic scientist that did the gunshot -residue
and'looking at the autopsy report and analyzing the angle

of the gunshot wound and the wadding that comes out of

 there, it was a very, very close shot. And looking at the

gunshot rescue inside of his left hand, on the back of his

left hand, it was a very, very close range shot.

The wadding on the 410 shell came out and didn't

even have time to expand before it entered his body, so it
could not have been very far or else you'd have had pedal
slaps on his body. That was not presenf-in the autopsy or
the examination of his body. It was a very close range
shot. .

THE COURT: All right. Did they find any, what
is it, stippling? ‘ '

MR. TETTERTON: They did fihd some tattoo
pétterniﬁg on the inside of his left hand like maybe he
had attempted to get the gun.- m

The point I'm trying td-make, it wasn't like she
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walked‘up to him and shot him, your Honor. It's like she
did go up_to him like she said in- her statement, I went
there to get an answer one way or the other, turn me loose
or I'm going to kill myself right here in front of you to
show yoﬁ how much you've hurt me. That's in her letters

that -the Solicitor's office provided me, your Honor. 1It's

-a tragic,.tragic thing.

It's not like she went over there, and never
once in_hér letters and her notes to Mr. Smith did she

say,” 1f I can't have you, no one else can have you.

That's not there. That was not her frame of mind. She

was, I think, your Honor, of the frame of mind that she

was,'like Dr. Frierson found, very much depressed. She
was empty, she.was lonély, and she was abandoned.
Unfortunately, it didn't turn out thét She killed he;self.
It turned out with Mr. Smith being shot and killed.

She did go to Georgia. She had relatives down
there. She panicked. But'with‘the discovery that the
Solicitor's office gave mé, and this follows her
statement, she called her sister, Linda'Knight. She
called Stan and said: I've shot Woody, Woody's been shot.
I don't know what to do. I'm panicking. I séy she's
panicking. Those are my words. She went down there where
she thought she had a safe haven with her family and get

some consolation from them or just meet with them and
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.they'd tell her what to do.

Stan Owens said, I'm sending you money, you turn
around and come back, turn yourself in and we'll hire a
lawyer for you. Unfortunately, she didn't}have time to do
that becéuse they did go to Georgia and some of her family
members did not in good thinking call the police. They
did attempt, not Ann but one of her family members did
attempt to hide the gun. |

When they came and got her, she cooperated, your
Honor. She said she told them exactly what happened. And
in her statement she said that she had gone over there.

I mean, one letter is, Woody, I know you have é
new love now and I have to move on but please see me just
one last time, and she was looking for some'closgre and
some answers from him that he never gave her when he came
over to the Waffle House in Camden and held her hand.and
drank coffee with her and made her happy and then served
her at her job with divbrce papers.

She told the officer, I went there for an answer
and to shoot myself. And, unfortunately, your Honor,
that's what happened.

She is not a bad person. She was a good wife to
Stan Owens for 18 years. She was a good mother to those
children;

The children now live in Florida and they
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couldn't be here today for other reasons, your Honor, but
Mr. Owens is here to stand and tell you that for 18 yeérs
before Woodrow Smith came into her live he had a happy
marriage there in Kershaw County.

Your Honor, it's often said that -- I know this
Court will listen to Mr. Owens and in its best wisdom do
what justice requires in this case.

THE CQURT: Thank you very much.

I'1ll be glad to hear from you.

MR. OWENS: Yes, sir, your Honor..

I didn't come here to bash nobody. I came here

to talk about Ann.

I was married to Ann for 18 years. Ann and I
got married in North Carolina. I was driving a truck. I
taught Ann how to drive the truck. I was the one that she
was riding teams with. |

Ann is not a bad person. And I regret what
happened; that if I had been home that day, it wouldn't
have happened. I would have talked her out of it. I
could talk her out of anything.

I raised her children. Ann and I got along fine

until Woody come into the picture.

Woody was a womanizer. He couldn't leave women

-alone. He had a‘very bad reputation of being a womanizer.

Even at Mack Truck where we worked at, he would go around
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bragging about the women that he had conquered. - He
destroyed families. He wanted the wife but he didn't want
the kids.

He come to my house, gbt in my car and drove out
the yard with her and left the kids sitting on the couch.
He didn't want the kids, he wanted her.

Well, she went and stayed with him. That went

_ on and we were divorced in July of 2003. And I kept the

kids.

I raised the kids. I quit running on the road
and I started.running local so I could be there. They
went to school during the day and I was there at night for
them. I done everything for them.

Every time she would try to talk to the kids, he
wouldn't let her. She couldn't do that. You'ie mine, I
don't want your kids. And that went on and on and on and
finally they started having problems. Woody would stay
gone sometimes weeks at a time and walk back in the door
and say, Honey, I'm home, and she's supposed to walk up to
him with open arms and all. And that went on and she kept
putting up with it and putting up with it.

She called me and told me what was going on and

. I said, well, you can come on back home thén. She come

back to the house. And we were getting long fine and

then, you know, everything was evening itself out. We was
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actually talking abdut getting back together and
everything, and every time we'd do that Woody would pop up
and he would destroy all that. It would start all over
again. - All over again. |

And it's just like I'm saying, Ann's a good
woman. She's a good woman. She was a good mother. She
went to church. She took part ih all of the weekly Bible
study course and everything when we was married and
everything. Then all this abuse started and it just went
downhill frdmvthere on. ‘ |

| THE COURT:  Thank you so vefy much.

4Ms. Smith, anything you would like to say?

DEFENDANT SMITH: Yes, sir. I just would like
to say I'm very sorry Woody's dead. I never meant for him
to be hurt. 1I'd give anything if I could take that day
back, but I can't, and it hufts me that he's gone.

THE COURT: Thank you very much.

Anything else, Mr. Tetterton?

MR. TETTERTON: »Nothiﬁg, your Honor. I just ask
that you temper your justice with mercy.

'THE COURT: Okay. Anything.elsé from the State?

MR. EARGLE: One thing, your Honor.

Just for the record, as par; of this plea, the
State is nolQprdssing“Indictment 2006-GS-32-3721, the

State versus Ann Béxley Smith which was the possession of
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a firearm during commission of a violent crime.

THE COURT: Okay.

MR. TETTERTON: Your Honor, I'd be remiss.
There was a letter that her'employer wrote and I had it
right here in front of me. They did say that Ann was a
good person and that she was a good employee and that her

job would always be open for her if she ever got back to

' Kershaw County where she could work, and I just wanted to

bring that to the Court's attention.

THE COURT: Thank you, sir.

Mrs. Smith, Indictment 3722, you're sentenced to
the State Department of Corrections for a period of 25
years.

Thank you very much.

MR. TETTERTON: Thank you, your Honor.

(The proceedings were concluded.)

*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )
COUNTY OF LEXINGTON )

I, CAROL M. THUEME, RPR; Official Court Reporter for
the 11th Judicial Circuit of the State of South Carolina,
do hereby certify that the foregoing is a true, accurate
and complete Transcript of Record of the proceedings. had
and evidence introduced in the trial of the captioned
case, relative to appeal, in the Court of General Sessions
for Lexingtéh‘County, South Carolina, on the 31$t day of
January, 2008.

I do further certify that I am neither of kin,

counsel nof interest to any party hereto.

November 24, 2008

CAROL M. THUEME, RPR
Circuit Court Reporter
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ARREST WARRANT NUMBER
J145046

[T P 1

TRUE BlLL

ACTION OF GRAND JURY

THE STATE
vs.
Ann Baxley Smith
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VERDICT

CDR# 0116

“Indictment for

Murder

§16-3-10

N
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STATE OF SOUTH CAROLINA = 1} - INDICTMENT FOR

: . o ‘ : Murder

COUNTY OF LEXINGTON ) .
§16-3-10

At a Court of General Sessions, convened on OCTOBER, 2008, the Grand
Jurors of Lexington County present upon their oath:

That Ann Baxley Smith did in Lexington County on or about May 17, 200§,

willfully, feloniously, and with malice aforethought kill one Woodrow Smith by -means ofa

- gun shot wound to the chest with a pistol, and Woodrow Smith died in Lexington County

on or about May 17, 2006, as a proximate result thereof, in violation of Section 16-3-10

of the South Carolina Code of Laws (1976), as amended.

i

Against the peace and dignity of the State, and contrary to the statute in such case

‘made and provided. ' | ﬂ )

DEPUTY SOLICITOR
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IN THE COURT OF GENERAL SESSIONS

STATE INDICTMENT/C, SE#'LOO(- Gs3L .
ANN -SAKLE\l SOALTH awe: T=19504G l:ll_

)
)
: )
)
AKA: : ) Date of Offense: _tvn AN ‘3| 1.000,
Race: \n Sex: _& Age: €2 ) S.C.Code§: Ho=T-1
. )
)
)
)

STATE OF SOUTH CAROLINA
COUNTY oF __ LEX INGTOIJ

noa:* ccH: - COR Code #:_O11

Address e e
- City, State, Zip- Zip: SENTENCE SHEET

DL¥ sior $CO10FX0Y L

In d|s sluon of the said indiciment cemes now the Defendant who was [J CONVICTED OF or M PLEADS
Lumnru MAQSLAU(:HTQ\
in wolann of §lke1= €0 “of the S.C. Code of Laws, bearing COR Code # O 2.1 3
[JNON-VIOLENT R VIOLENT  [JSERIOUS T MOST SERIOUS [J Mandatory GPS (CSC [1.§17-25-45
‘ wiminor 1 or Lewd Act) :

The charge is: E]As Indrcted ﬁLesser Included Offense, [] Defendant Waives Presenlment to Grand Jury. (Defendant initial)
The plea is: B Without Negotiations or Recommendation, [] Negotialed Sentence, [ Recommendatsen’mfl "‘§tate

TTEST:
TS Qo Tiop Lot br'th
Aust. Soligior : Bs/ Defendgjit AtiSmey for Defendant Teth 1
ta et

WHEREFORE, the Defendant is committeg.to the te Department of Correctlons DCounty Detention Center,
ears.or [ under the Youthful Offender Act not to exceed

for a determinate term ot2Fays/mont __ years
and/or to pay a fine of $ ; provided that upon the service of days/monthsfyears and/or payment

of $ _; plus costs and assessments as applicable®; the balance is suspended with probation for
months/years and subject to South Carolina Depanmenl of Probation, Parole and Pardon Semces standard conditions of probation, which
are incorporated by reference. .

[J CONCURRENT or [J CONSECUTIVE to sentence on:
- [ The Defendant is to be given credit for time served pursuant lo S.C. Code §24-13-40 to be calculated and applied by the State

Deparimént of Corractions.
[T] The Défendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

spP ECIAL CONDITIONS:

[0 RESTITUTION: [J Heard, (] Waived, [J Ordered PTUP :
Total: _§ plus 20% fee: $ . daysihours Public Service Employment
Payment Terms: Obtain GED .
O set by SCOPPPS Attend Voc. Rehab. or Job Corp.
May serve WIE beginning
Recipient: . Substance Abuse Counseling
*Fine: : 3 Random Drug/Alcohol Testing
§14.1-206 (Assessments 107.5%) _$ Fine may be pd. in equal, consecutive weekly/monthly
§14-1-211(A)(1) {Conv. Surcharge) $100 _$/QC. ™y pmis.of$ beginning
§14-1-211(A)(2) (DUl Surcharge) $100 _$ ‘S ' paid to Public Oefender Fund
§56-5-2995 (DUI Assessment) $12 _§ Other:
§35.13 (Public Demérc:b) Funding) $ggg i; ]
73.3, 18 TP (Law Enforce. Funding SAR O
233 7. 18 TP (Orug Court Surcharge) $100 _3 2
§50-21-114(BUI Brealh Tesl Fee) $50 _§ . -
§56-5-2942(J) (Vehicle Assessment) $40/ea 3 “T] Appointed PD or appointed other counsel, §35.13 TF
3% to County (f paid in installments) $ .- . Requires $500 be paid to Clerk during probation.
TOTAL $ [l
J :i (.1 /u a [)ft_uu(nﬁ PRESIDING JUDGE 7// /" M,A
J  Clerk ‘Court/ De uty@gm M Judge Code: ~ ] 7 :
Court Reporter: QuLey Wik \ o Sentence Date: @%Lc Z/7 c" s
. /

SCCA/217 (5/2006)
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The date upon which sentence was imposed and the terins of the sentence:

© _ol/30% Q5 rpam

(b)

(©

Check whether a finding of guilty was made: :

()  afiera plea of guilty - (Pﬁﬂ& z z;_}ZCP-ML_:) '

(b)  afier a plea of not guilty '

(c) afier a plea of nolo contendere

Did you appeal [rom the judgment of conviction or the. imposition of senience?

[T you answered “yes” 1o (7), list:
(@)  .thename of cach Court to which you appealed:

1 -

ii.

iii.

(b) the result in each such Court 10 which you appealed:

ti.

iii.

(c) the date of each such result:

11.

iii.
; - . .
\ :

(d} if lenown, citations ef any written opinicn or orders entered pursuani to such

results:
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State concisely the grounds on which you base your allegation that vou are being held-in

custody unlawfully:

(a) C@u #9a éb clyz@
(c)

State concisely and in the same ordér the facts which support each of the grounds set out

m(!O)
( o0 # [0 0‘/252@1

(b)
(c)

Prior to this application have you filed with respect lo this conviction:

(a) ° any petition in a State Court under South Carolina Law? Aé')

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? ‘_AJO

(c)  any petition in thc United States Supreme Court for certiorari other than petitions,
ifany, already specified in (8)? ____ UO A

(d) any other petitions, motios or applications in this or any other Court? __MQ_

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application: U/F}
(a)  the specificnature thereof:

iii.

iv,

(b) the name and location of the Court in which each was filed:

iil.

v,

(¥}
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(©) the disposition thereof:

ifi.

v,

(d)  the date of each such disposition:

.{e)  ifknown, citations of any written opinions-or orders entered pursuant to each such

disposition:

ii. . -
iv.

Has any ground sel forih in (10) been previously presented to this or any other Court,

Stale or Federal, in any petition, mation or applicatign which you have filed?

M_MMMM
al or 0o

If you answered “yes” to (14) identify:

(a)  which grounds have been presented:

i,

(b)  the proceedings in which each ground was raised:

ii.
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16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been p:'esemcd:

o _(pee#9 #io &4/ phno)
()
(©

17.  Were you represented by an atlorney at any time during the course of:
(a)  your amraignment and plea? (I/LIZO
(b)  your trial, il any? M}ﬂ J

(¢©)  your sentencing? [

(d) your. appeal, il any, from the judgment ofconv‘iction or the imposition of

sentence? U/ﬁ'

(e jpreparation, presentation or consideration-of any petitions, motions or

zip;)licalions with respect to this conviction, which you filed?

18.  Ifyou answered “yes" to one or more parts of (17), list:
Y p

(a the name and address of each attorney who represented you:
" * Pt ..
i m_&ﬁgauﬂmmrio%um

(b) the proceedings at which each such attorney represented you:

i @17@{—& CL&/&.@)

ii.

iii.

Revised 3/2003



46-..

. | OBEPEZOZ%Z

19.  State clearly the relief vou seek in filing this apphcatlon

A contonee voduction.

20.  Are vou now under sentence from any other court that you have not challenged?

g

STATE OF SOUTH CAROLINA )

Yy . . VERIFICATION
Coumyof Oe{)))/,ln\/))L& - ) :

L_Pano B G\ﬁl £ty S Mo \/j\ 2 9.b$ Y9 , being duly swon
upon my oath, depose and say that | have subscribed to the foregoing appllcauon that 1 know the
contents thereof;, that it includes every ground known (0 me for vacating, seiting aside or
correcting the conviclion and sentence attacked in this application; and that the matters and

allegations therein set forth are true.
%4
% %&;/ SA/"’\ /l/b%

SWORN 0 and subscri‘bed before me this 3

day of Tl A0S .- _ = -
T ' 252 -
z Y (LS) ram = B
" Nolary Public EAT —
fary Pu o | N
T mmission £ SN -

My Commission Expires: N Expires August 12, 2015 Oy m
oy U )
wizd

o) SR
6 o
N
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o 2008@?3202%2
APPLICATION TO PROCEED WITHOUT PL\YI\’“J\'

OF COSTS AND AFFIDANVIT
-INSUPPORT THEREOQOF

ﬁf [AYaN bck)(l Cu S M ¥}\ 79—@57/65 , hereby apply for leave to

procced in this action without!prepayment of fees or costs or security therefor. 1n support of my
application I declare under penalty of perjury that the following facts are wrue:

() am the applicant in this action and | believe | am entitled 1o redress
@ Because ol my poverty | am unaple to pay the costs of said procecding or give
security thercofl.
) - A\ \BO)J(J-@V/ ‘Am\ﬁb}\
: 4pplzcm{
SWORN or affirmed to and subscribed before me this
37— day of dels, . s .
Notady Public
- . nmission Exglres August i
My-Commission Expires: My Commission Exclres August 12, 2015
o~
T2
o™ =
rag o2 0
AT r‘ —
AL S I
E’.'-l":: - -
Z32 v O
ezl
g Tat >
I €} o
N

: Revised 3/2003
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State of South Carolina,

STATE OF SOUTH CAROLINA ) [N THE COURT OF COMMON PLEAS
' ' ) FOR THE 11TH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON ' ). Case No.: 2008-CP-32-2962
Ann Baxley Smith, #326549, |
- Applicant,

. RETURN
V.

Respondent.

Respondent, rhaking its Return to the application for post conviction relief (PCR)

-filed July 21, 2008, WOuId"réspectfully show this Court:

I
Applicant is presently confined in the South Carolina Departniént of Corrections
pursuant to orders of commitment of the Lexington Codnfy Clerk of Court. Applicant was

indicted at the October 2006 term of the Lexington County Grand Jury for murder. William

S. Tetterton, Esquire, represented the Applicant. On January 31, 2008, Applicant pled

guilty as indicted. The Honofable J. C. Nicholson, Jr. sentenced her to a period of
gonﬁﬁement for twenty-ﬁve' (25) years. The Applicant did not appeal .hjs_ conviction or
sentence.

Atféched hérewith and _incorporéted herein by reference are the records of the
L.exington Caunty Clerk df,Couﬁ regarding the subject convictions; Applicént‘s records from
the Séuth Carolina Depaftment of Correctioné, and the guilty plea transcript. |

| | 1.

in her current applica-tion, Applicant alleges that she is being held in custody

Page 1 of 3



unlawfully for the following reasons:

1. Ineffective assistance of counsel in that counsel never told her about
appeal process; '

In her allegation, the Applicant alleges that Counsel was ineffective for failing to

consult with her about an appeal. The State submits this allegation is without merit.
Counsel has a constitutionally imposed duty to consult with the defendant aboutan appeal
only when there is reason to think either: (1) that a rational defendant would want to appeal
(for‘example, because there are non-frivolous grounds for appeal); or (2) that this particular
defendant reasonébly demonstrated to counsel that he was interested in appealing. Roe v.

Fldres-Ortega, 120 S.Ct. 1029 (2000). In making this determination, courts must take ihto

accouht all the information counsel knew or should have known. Id. Although not-

determinative, a highly relevant factor in this inquiry will be whether the conviction follows a

trial or a guilty plea, both because a guilty plea reduces the scope of potentially appealable -

issues and because such a plea may indicate that the defendant éeeks anendto judicial
proceedings. | id. There being nothing in the record to indicate that the Applicant
reasonébly demonstfated to Counsel that he was intereéted in appealing, the State
submits that the allegation is totally without merit and should be dismissed.
Nevertheless, the allegation probably raises a question of fact which may not be
conclusively refuted by the record and therefore requires that an evidentiary hearing be

Convened.} Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

V.

Each and every allegation contained within the application not hereinbefore

Page 2 of 3 )
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expressly admitted, qualified or explained is hereby denied.

WHEREFORE, having made its Return, the State requests that a hearing be held.

5 )ecenlien, 1S 2008

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General :

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

'GREGORY P. JONES, JR.

Assistant Attorney General

By: / AL L /."Lb{

ATTORNEYS FORRESPONDENT

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) 2011-CP-32-04590

J00%-CP-32- 2962

ANN B. SMITH
APPLICANT :
vs. TRANSCRIPT OF RECORD
STATE OF SOUTH CAROLINA
DEFENDANT

November 30, 2010
Lexington, South Carolina

BEFORE:

THE HONORABLE WILLIAM P. KEESLEY, JUDGE.

APPEARANCES:
F. ARNOLD BEACHAM, ESQ.
Attorney for the Applicant

A. WEST LEE, ASSISTANT ATTORNEY GENERAL
Attorney for the State

CAROL M. THUEME, RPR
Official Court Reporter
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- THE COURT: Ann B. Smith.

MR.VLEE: Yes, Your Honor.

THE COURT: All right. Go ahead.

MR. LEE: This is Ann Baxley Smith versus the
State of South Carolina. It's 2008-CP-32-2962. And it
comes to the Court by way of application for
post-conviction relief filed July 21, 2008.

The applicant was indicted at the October 2006
term of the Lexington County Grand Jury for mﬁrder, and
she was represented by Mr. William Tetterton. On

January 31, 2008, the applicant pled guilty as indicted

and was sentenced by the Honorable J.C. Nicholson, Jr., to

a period of confinement for 25 years. The applicant did
not appeal her conviction or sentence. |

In her current application for post-conviction
relief, the applicant made an allegation for ineffective
assistance of counsel, in that cdunsel never told her
about the appeal process.

At this time I will turn it over to the
applicant's attorney to expand upon thbse claims.

Thank you.

I'm sorry. There's a misstatement. She pled
guilty to manslaughter, Your Honor. I apologize.

THE COURT: Mr. Beacham.

MR. BEACHAM: If it please the Court, Your




54

10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

Honor.

THE COURT: Yes, sir.

MR. BEACHAM: And I'm appointed on this case to
representAMs. Smith. And we've discussed this,.Your
Honor, and there may be a few issues.

I've spoken with her counsel at the time,

Mr. Tetterton, and there may be a couple of issues that
may need to be brought forward on testimdny just to
clear -- just to put on the record.

Qf'course, there's a conflict between the two as
to whether or not'thére was‘discussion about the right to

appeal .and how to go about an appeal, but other than that,

Your Honor, she just indicated to me she was not made

aware of the appeal issue.
| Mr. Tetterton, on the other hand, indicated to

me that he went through a standard -- Judge Kinard -- in
faCt, Judge Kinard's plea. It's a plea sheét |
questionnaire that Judge Kinard uses. So I think that's
the only —-- the issue regarding that.

Of course, - I've gone through the plea, Your
Honor, the transcript. It appears it was qualifiéd. I
didn't find any issues there. |

My client would like to, I think, at least put
on the record her position regarding the right to appeal.

THE COURT: All right. Ms. Smith, you want to
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come up and testify?

THE APPLICANT: Yes, sir.

THE COURT: All right. Come up and let the
clerk swear you, please, ma'am.

ANN B. SMITH, after being duly sworn, testified
as follows:

THE CLERK: Have a seat and state your name for
the record, please.

THE APPLICANT: My name is Ann Baxley Smith.

DIRECT EXAMINATION

BY MR. BEACHAM:
0 And, Ms. Smith, we're here on a PCR, a
post-conviction relief hearing, and you were represented
by Mr. William Tetterton; is that correct?
A Yes, sir.
Q And we've discuésed‘this, but could you, for the
Court, explain wﬁat the issue regarding the right to
appeal and your understanding of that, what Mr. Tetterton
had -- what you remember from Mr. Tetterton telling you
regardihg your right to an appeal after this plea.
A I don't remember anything, him telling me anything

about an appeal.

Q Okay. Do you remember him before the plea discussing

the plea and whether you would accept the plea or not?

A For manslaughter?
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ANN B. SMITH - Direct Exam by Mr. Beacham

Yes, ma'am.
. Yes, sir.

What did you all talk about?

»oo P O

He said that they had an offer of a plea for
manslaughter, but he was ready to go to trial if I wanted
to go to trial.

| He said -- we discussed in length the things
thaf -- the events that had happened, and he had told me
that I think»it was Judge McMahon or one of the judges was
supposed to be the presiding judge, and he had reseérched
him, and that if I took the plea I wouldn't receive over
ten years. So he said -- he told me he didn't think I was

ready to be on the witness stand at that time.

Q Did you agree —- did you agree that a plea was the

right course.of action considering everything and

considering what he had found in his -- in his

-investigation and preparation?

A I don't really know because I just wanted it over
with. I mean, I know - I know what happened, and I
really thought that everything was going to be all right,-
that it was going to come out what happened, and it
didn't, and I needed to -- I need to state my}case.
-THE-COUﬁT: You need to what now?
THE APPLICANT: State -- state what happened,

because nothing was right.
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And I told him that I didn't do it.. I told
Mr. Tetterton, I said, I did not shoot him on purpose.

And he said, I know that. He said, But we've got for this

‘plea, you've got to -- I said, I'm not going to say that,

and I never said I shot him.
MR. BEACHAM: One minute, Your Honor.
(Pause.)
BY MR. BEACHAM:
Q How long did you have to speak with your counsel,
Mr. Tetterton, prior to -- did you have as much time as

you thought you needed to speak with him prior to this

" plea?
A I really don't know. I mean --
Q When did you first hear about the plea?
A About what?
Q The plea. When did.you first find out about it?
A It was like three or four days before trial.
Q And they were —— they were offering a manslaughter -
A Yes, sir.
Q -- reduced from murder to manslaughter; is that
correct?
A Right.

Q All right. And now primarily what the issue on

appeal is —-- on PCR is whether or not you were informed of

your right to appeal. And do YOu remember what
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ANN B. SMITH - Direct Exam by Mr. Beacham

Mr. Tetterton told you about during that time? Do you
remember if he mentioned the right to appeal the plea?

A No, sir.

Q . Okay. Before or after the plea?

A No, sir. I thought that was itﬂ I didn't know
anything. | ‘

Q Okay. Do you.remember the judge -- what about during
the time thaﬁ the judge -- because the jﬁdge mentions the
right'to appeal in the plea. Do you remember that"qr is
that a blur to you?

A I really don't remember too much of that day at all,

- not really. I mean, I know I was in court and I know

things were being said, but I don't really know what was
being said. And I was told all I had to do was say yes,
sir, yes, sir, and that's all I did. I didn't really -- I
didn't know what was going on.

0 Pretty stressful?

A Yes, sir.

'Q  And hard to take in everything that's happéning

because it was a big deal, it's -- murder to manslaughter
is about as big as it gets. ' |

And so that kind of —-- so you don't recall
Mr. Tetterton talking about it.

»Do you recall himAafterwards cLarifyihg about

the ten days right to appeal or anything like that?
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S
A No, sir.
Q Are you pretty sure he did not do it?
A No. You mean at court after every --
0 Right. .
A No, sir. He -- when after the judge said everything,

the bailiff called me over there and he said, I'll see you
later, and he went out the door, and then when I tried to

find out where he was at, they said he'd went on vacation.

Q Do you know where he went on vacation?

A No, sir.

Q When did you try to find out where he was?

A Later on that day. I wanted to talk to him.

Q .Do you remember what you wanted to talk to him‘abbut?
"A Trying to find out what's going on, what's happening
- because I don't remember any -- don't remember too much,

and I wanted him to tell me.

Q Did ybu understand what the judge's sentencing was
when he gave you the sentence?

A The only thing I remember the judge saying is 25
years in the Depaftment of Corrections.

Q And so aftervthe plea did you -- can you tgll the
Court as best you recall what happened right after the

pléa happened? You said that you were taken by the-

bailiff?

A Yeah, they told me to come on. I turned around and
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*~  ANN B. SMITH - Direct-Exam by Mr. Beacham
| 10

he and the bailiff told me to come on, they had to go, and
Mr. Tetterton had left. I just -— I don't —-- just a lot
of commotion going on up there, a lot of attorneys and

people and things.

Q Where were you housed before the plea? Were you out
on bond?
A  No, I was in Lexington County.

Q Lexington County;A And when did you try to gét“in
touch with him, how did you try to get in touch with him?
Mr. Tetterton? By phone.

From the County?

Did you speak with someone in his office?

A
Q
A Uh-huh.
Q
A

No, I called my sister and asked‘her where.he was,
and fhey told me that they had spoken to him after court,
and I said, well, I need him to come up heie, and she
said -- she told me Mr.. Owens had said to tell me he‘hadA
went on vacation.

Q Who is Mr. Owens?

A Stanford Owens, my'ex-hﬁSEand.

Q All right. Okay. So you,didn't speak with_him after
tﬂe piea. But before the plea, do you remember covering
Llike‘a list of rights you were giving up by pleading, like

the right to remain silent, or the right to confront

witnesses, things like that, trial rights? Do you
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remember going over that?

A If we went to trial. I guess if I went to trial. I
don't --

Q Do you remember him talking about that?

A He said there's going -- present a lot of -- he said
they're going to look at those pictures in court.

Q I'm sorry?

A He said I had to look at the pictures.

0 If you went to trial?

A If I went to trial.

Q Did he mention about confronting witnesses or about
testifying against yourself, you're giving up the right to
remain silent, all that?

A I don't remember that.

Q You said that -- now, you said that he had -- you
said he was prepared to go to trial. He said you could go
to trial if you wanted to; is that right?

A Yes. A

Q Do you remember looking at the things he had
prepared?

A He said something about we have a 50/50 because you

never know what a jury's going to do. And he said, But I

don't think I can put you on the witness stand because I

dbn't think you can hold up, you're not at this time

really capable, or something like that, of being on the
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- ANN B. SMITH - Direct Exam by Mr. Beacham
: 12

stand.

Q How did you feel about that?

AA I don't think I was.

Q Okay. The fact of. the issue of going through the
rights —- and I had spoken with Mr. Tetterton as I told
you, and he had -- he had indicated that he had gone
through a checklist of sorts that Judge Kinard uses in
Richland County for certain hearings, transfer court,
things‘like that, and it contains all the rights regarding
pleas that you're giving up essentially.

And do you remember him going over kind of --
and T don't know whether there had been a checklist, but
he had mentioned that hé goes by that when he discusses
things like this, and I wanted to ask if you remembered --
either specifically did remember or did not remember?

A I don't remember that.
0 And it would be'like the right to remain silent, or

to do it again, the right to confront witnesses, the right

“to present evidence, and if certain evidence, you know,

wasn't available, that you waived the right to object to
it, things like that if you went through with the plea?

A I don't remember that, no. |

0 And you said you weren't able to épeak‘with him aftér
thevplea?" | | |

. A  No, sir.
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o) Did you want to appeal at the time or did you want to
at least know about it, the right td appeal?

A Yeah, I would have liked to have known about it.. I
would have liked to at least been given the opportunity
because I was trying to figure out what happened. Because
the last thing he said to me, he walked over as I was
sitting over there, he told me, he said, we've got a
change in judges, and this is going to be your lucky day,
and he walked over there and sat down. That's the last
thing he said to me.

Q Is there anything else you would like the Court to

know about regarding this that I haven't asked you?

A No.

Q Anything else you -- is there anything else that you
can think of?
A I don't know.
MR. BEACHAM: One minute, Your Honor.
THE COURT: Yes, sir.
(Pausep)
MR. BEACHAM: Nothing further, Your Honor.
THE COURT: Cross—examination.
MR. LEE: Thank you, Your Honor.
CROSS-EXAMINATION
BY MR. LEE:

0 Ms. Smith, you stated several times that you don't
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ANN B. SMITH - Cross-Exam by Mr. Lee
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20

really recall anything that happened during the guilty
plea; is that your testimony? |

A Yes, sir.

Q Okay. But if it was reflected in the transcript of
the guilty plea, would you agree that it actually
happened? |

A _ If it's in writing I would have to, yeah.

Q Sb if the transcript reflected that you had stated
that you were satisfied with the serviceé of &our attorney

and didn't want him to do anything else, would you agree

‘to that?

A If T said that.

Q If the transcript reflectéed that the judge told you
aboﬁt your right to appeal, would you agree to that?

A Yes. ‘

Q Okay. If the transcript reflected that you were told
how much time you could receive, that you could receive up
ﬁb 30 years,'would you agree to that?

A ., Yes, sir.

- Q Okay. If it reflected that you said that you were

pleading guilty of your own free will and accord, would
you agree to that?
A If I said that, yes, sir.

o) And if the State gave a -- if the State recited the

facts of the case and then the Court asked you if those
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facts were correct and you said yes, would you agree to
that?
A I did say that I don't know what was said. I was
just agreeing to everything.

MR. LEE: Beg the Court's indulgence one moment
Your Honor.

THE COURT: Yes, sir.

(Pause.)
BY MR. LEE;
Q Was it your testimony a few minutes ago that your
attorney told you that he was ready}to_go to trial if you
wanted to, but there was a plea offer on the table?
A Yes.
Q And I believe it was also your testimony that he said
he thought you had at least a half and half shot of
winning at trial, correct?
A ‘Right.
Q Okay. You said he said he was ready to go to trial.
Did you ultimately end up deciding to plead guilty?.
A Did I ultimately?
Q Yes. _
A When he told me he couldn't put me onbthe stand and
he said he needed me on the stand, it was vital that I be
on the stand.

0 Did you just testify that you didn't think you were
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ANN B. SMITH - Cross-Exam by Mr. Lee
16

capable of ‘getting on the stand?

A I can't -- no, I wasn't capable of getting on the

stand. He said he needed me on the stand. |
Q And you testified just now that you were not capable
of getting on --
A No, I -- no, I wasn't.
MR. LEE: Okay. No further questions. . Thank
you.
THE COURT: Redirect.
MR. BEACHAM: Briefly, Your Honor.
_ | REDIRECT EXAMINATION |
BY MR. BEAC%AM&

Q Regarding the things'that‘occurred during the plea

~and the admonitions by the judge regarding rights, would

you agree thét — would you agree that the plea went by
like a blur? Do you recall individually what occurred,
what was being said? | |

A What do you mean?

Q When you were in front of the judge, and we have
discussed this, but how would you describe what occurred
and how you —- how you processed thét at the plea?

A »I just -— I figured everything was going to be okay,
I mean, and I didn't —— I wasn't really -- I don't know.

I don't even know -- you know, I just agreed to everything

‘the judge said.
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Q Were you able to discern and understand what the
judge was saying to you?

A Well, I guess. I don't know because I don't remember
everything he said.

Q No, I don't mean -- I mean when it happened, you said
you were just saying okay?. |

A Yeah, I was agreeing. That's all I needed to say.

That's all Mr. Tetterton said I needed to do is to agree.

0 So were you processing individually each of the

things or were you just answering rotely from memory?
A I was just answering.
Q Would you've liked the opportunity to discuss the
opportunity to appeal or to -- what héppened after you
received the sentence?
A Yes, sir.

MR. BEACHAM: Nothing further, Your Honor.

THE COURT: Any other questions of the witness?

MR. LEE: Nothing further from the State, Your
Hondf.

THE COURT: Thank you, ma'am. You may step
down. .

Anything further from the applicant?

MR. BEACHAM: Nothing, Your Honor.

THE COURT: Anything from the State?

MR. LEE: Yes, sir, Your Honor. The State would
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ANN B. SMITH - Redirect Exam by Mr. Beacham
' ' s 18

call William Tetterton to the stand.

THE COURT: Come around.

WILLIAM TETTERTON, after being duly sworn,
testified as follows:

THE CLERK: Have a seat and state your name for
the record; please.

THE WITNESS: My name is William Tetterton.

DIRECT EXAMINATION

BY MR. LEE:
Q  Mr. Tetterton, how did you come into the
representation of Ms. Smith?
A I was approached by Stanford Owens.

Stanford'Owens lives in Kershaw County, he and I

went to high échool together. He was the former husband

of Ann Smith. I had represented him in a wreck case

fearlier, maybe a year or so before that. He and I were

friends.
Q S0 were you retained?
A I was retained by Mr. Owens, yes. f

Q - And subsequent to your being retained in the case,

did you have the occasion to meet with Ms. Smith?

A On many occasions.

Q And during those meetings, did you discuss things
like the charges she was facing, the potential punishments

for those charges?
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A I did.

Q Did you discuss her constitutional rights?
A I did.

0 Such as her right to a jury trial?

A I did. |

Q Her right to confront the accusers?

A BAbsolutely, yes, sir.

Q Her right to appeal?

A Yes, sir.

Q So it's your testimony that you did discuss with

Ms. Smith her right to appeal the case?

A Yes, sir. And I can give you the circumstances under

which we discussed those matters if you'd like me to put
it in the record.

Q Please do.

A I had many visits with Mrs. Smith. We had originally

gone up for a bond hearing and Judge Goode denied her

" bond.

Mrs. Smith had made some staﬁements, and her
statements were that she had shot Woody and she had called
several people. She called her sister, Mrs. Knight, and
another sister in Georgia, said, I have shot Woody, and
I'm scared, I don't know what to do. One of the sisters
went and got $600 from her employer and Mrs. Smith left

the crime scene and fled to Georgia where Angela
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Robertson, her other sister, and her other family mémbers
helped her hide the pickup truck and hid the gun.

In the written statement signed by Stanford
Owens, she said, My hand was on -- my finger was on the
trigger and I shot Woody and I was going to shoot myself,
and I think she indicated she couldn'tlfind the selective
switch on the little 14 Derringer.

So when- I discussed that with her before going
to the bond hearing, and after Judge Goode heard that
testimony that she had in fact made the statement she had
shot the deceased and had fled to Georgia, I feel that's
why bond was denied. | .

So she was staying in the Lexington_County jail
and I had to épme from Kershaw County to visit her there.
Each time I would get different pieces of discovery from

Rick Hubbard of the Solicitor's office, and I'm going to

| say that he cooperated fully and had given me everything

he héd, I wouid come and meet with her and I would go over
the discovery_with her.

Now, as the discovery.piled up, there was
geveral issues that we had to confront. The first of them
was whether or not the deceased grabbed the pistol and
there was an accidental shooting.

Prior to the case being called for trial, I had

accumulated all the discovery. I had gone and spoken with
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Otto Simmons at SLED who had done the —-- I think that

person did the residue test. I sat down with her, and
when I first started seeing Mrs. Smith, I had to speak

through the little window there. But when I had prepared

-for trial and was going to show her what we were going to

do and all the testimony and evidence against her, I asked
for a room with a long table so I could spread all that
material out. The jail accommodated me and gave me a room
with a big table, and she and I went back into the inner
parts of tﬁe jail there and I laid all the different
documents out and we started from start to finish about
the trial, what's going to be presented against her at
trial.

We started with the statements\of.the eye
witness, Debra Knight, who was there when she came into
the yard and approached her ex-husband who was out
watering something in his garden. Mrs. Knight was inside
prepéring some hamburger meat, and she had her glasses on,
she said, so she could read the label of the hamburger
meat, and she saw Mrs. Smith with the gun in her hand and
Woody crawling to the steps hqllering, Ann shot me. We
started there shbwing the eye witness testimony. |

We also went through the coroner's report, went
through the autopsy. We discussed the angle of the

bullet. He was shot with his shirt on that had the name
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"Woody" right over the outside of his pocket. She and I
examined the photographs and we can look at the powder
tattooing on the outside of the shirt and what we
determiﬁed to be the angle of the bullet -- the angle of
the shots and the number of shots and that wadding that
was removed from his body so we could try to come to a
determination of whether or not she actuaily pulled the
triggér or whether or not the trigger -- he had his hand
on the trigger when it went off. V

We went over the different numbers on the
residué test .that showed that, and I explained to her that
I had interviewed the witnesses who were goiné to testify
against her, that it was a defensive wound with the left
palm rather than his hand over the weapon. I went over
all that with her.

I went over the testimony that we expected, of
course, like I said, from the eye witness, Debra Knight.‘
The other witnesses they may or may notrhave been able to

get into evidence about a prior instance where she had

‘threatened to do bodily harm to different -- to other -

family members. |

And we went,over all_the,festimony, all the
forensics, and I explained to her that if she got on the
stand and testified as she had told me from the beginning

that she was wanting an answer from Woody, her ex-husband
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who had just divorced her, he was still telling her and
coming to Kershaw County to try to, quﬁ in her words,
encourage her that they would eventually get back
together. I said the only way that story would get before
the jury is for you to take the stand, and I had already
interviewed other witnesses that -- at Huddle House where
she worked aﬁa would testify that Woody had in fact come
over there and they had observed Woody and Mrs. Smith
sitting at the table drinking coffee, laughing and cutting
up together and holding hands. I said} I can put those

witnesses on the stand, but you're going to have to tell

your story, and she said she didn't really want to take

the stand.

I said, Well, they are going to probably offer
us manslaughter. 1In fact, she had already mentioned prior
to that that ofher inmates in the detention center, other
females, had mentioned to her and they had discussed that
the Solicitor's office is going to offer us manslaughter.
And how she knew that before I did I don't know, but I
guess they knew more about what was going on in the
Solicitor's office than I did.

So T met with Rick Hubbard after I -- later on
before I got ready for trial, and he did in fact offer me
manslaughtef and also to dismiss possession of a firearm

during the commission of a violent crime.




74

10

11

12

13

14

15

16

17

18

19

20

21

22

23
24

25

WILLIAM TETTERTON - Direct Exam by Mr. Lee
24

I asked him if he could talk about making a
recommendation. He said, no, that would be without a
recommendation. ‘

Well, at the same time that I héd gone over all
the evidence, all the forensics with Ann Smith in that
back room,. I made her aware that there was manslaughter on
the table.

At no time did I tell her that she was going to
get ten years. I explained to-her what the possible

punishment was. I explained te her that the Solicitor's

office was not going to be making a recommendation, and

that I could not tell her what the judge would do. It

would be entirely up to her. I told her that our strong
sult was explaining that she was depressed, she was
dejected, she had been led astray by Woody about getting
back together, and that would probably go towards some |
sentiment from the Jjudge.

Well, we discussed at length the possibility of

going to trial and takihg the plea. At that time I told

her if I'went to trial and there were some errors made
about some of the testimony that we had anticipated being

made about prior'incidents, prior events, that we could

possibly file -- we could file an appeal depending on what

the judge let in evidence, and that our appeal would have

to be filed after the verdict‘came back in, after
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sentencing within ten days, if we had issues to go up on
appeal, that we had to have issues to file an appeal. A
decision was made to take the plea, and I explained to her
the same thing.

And I took a personal interest in this case
because Stanford Owens was a friend of mine, and I came to
like Ann Smith. And I believed her that she had a life
of -- and it's in the transcript -- she had a life of
being jilted by several other husbands that she had
children by. They would livé with her a while and then
they would dump her and she'd go and they'd go about their
business. And she did -- we had her examined by Dr.
Frierson at the Department of Mental Health, and she did
have periods of depression caused by being jilted.

But I didn't see that as a defense to getting up
in Kershaw County one morning after drinking five or six
beers, driving to Lexinéton County with a gun that she had
stolen from her husband that she went back to live with --
Stanford Owens who took her back in after Woody dumped
her -- stole a gun from him and drove all the way from
Kershaw County to Lexington County, approached her
ex-husband in the yard and a gﬁnshot was fired.

So I told her I didn't have -- I didn't have an
insanity defense, I didn't have a self-defense defense,

and I explained that, and I said maybe we could go to
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trial and instead of a murder conviction, the jury would
find you guilty of manslaughter; in my opinion, that the
jury's not going to let her off entirely, but there was a
50/50 chance we could get from murder to manslaughter.

T said, if you're going to take fhe plea, here's
the way a plea happens in the courtroom. It was'my
experience as a former prosecutor for 16 years and a
defense lawyer, I was able to go over everything I had

observed in my experience in court and what judges expect

- the defendant to answer and what a defendant's basically

-~

being told, and I started at the beginning.
‘ Iiéaid, you‘know( first of all, you have fhe
right to a trial, and I think this is a gquideline
published by Court Administration and adoﬁted by most of
the circuit judges -- I know Judge Kinard uses it over in

the Fifth Circuit -- you have a right to a trial, and I

“went over all her basic rights, the right not to have to

testify against yourself if you don't want to, the right
for me to call witnesses,,cohfront witnesses,
cross—examination, objéct to testimony, all her
constitutioﬁal rights, uﬁanimous verdict by a jury that we
would select, and I explained all that to her. And most
importantly, I had to cut up with her -- not really cut up
with her, but I told her, I said, Noﬁ, the judge is going

to ask you if you're satisfied with my represehtation and
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Ivhope you're going to say yes, because if you don't, that
means we're going to have to start all over again. And
she said, No, no, I'm perfectly satisfied with everything
you've done for me and you've done a thorough job, so I
told her then that the judge would sentence her after she
pled guilty. She may not agree with the sentence, but the
judge did not have a recommendation, he had a wide range,
and that he was to do whatever he thought was appropriate.

The plea was set for a particular day, and I was
informed by Rick Hubbard that he was not going to be able
to take the plea because he was in a trial that was éet
before Judgé-Knox McMahon. And I had defended some cases
against McMahon when he was a prosecutor over in the Fifth
Circuit, and I knew him. And I said that would be a
good —-- you know, Judge McMahon would be a good faiﬁ
judge.> He'd been around the criminal courts fdr a long
time, he'd be a good fair judge.

But then Rick Hubbard told me that Judge McMahon
would be in trial and would not be taking any pleas, that
wé would be going to Judge Nicholson. I told Ann, Look, I
know Judge Nicholson because he grew up ih Camden and
played football for the Camden football team, hadn't seen

him in a while, but I had always known him to be a fair

" judge, and that's what I told her about Judge Nicholson.

Prior to us taking the plea, the -- Al Eargle
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was the assistant solicitor that was assigned to take the
plea. He and I went back and spoke to Judge Nicholson,
just to give him a heads-up on what the case was going to
be about, said it would be a plea to manslaughter. Judge
Niéholson was very cordial to me, he said, Good to see you
again, and after all.that was said, he said, Let's gb do
the plea. We went out and took the plea.

I had a chance to talk -- Ann was sitting in
the -- I think it might have been the petit jury box or
the grand jury box with several other inmates that day.

She was seated on the end or neXt to the end and. I was

able to go through the gate right there and go over and

talk to her prior to the plea and make sure she was ready,
still wanted to go forward with it. |

I explained to her that the plea had to be
freely and voluntarily. She had to understand the plea.
I mentioned to her again to be sure you listen to eXactly
anything the'jnge asks of you and épeak up and say yés,
sir or no, sir. And she iﬁdicated to ﬁe that she wanted
to go ahead and go through with the plea, she wanted to
get it over with. We went ahead-and.took the plea.

I think one thing that probably upset'her a
little bit was the girlfriend who was standing in the
window when Woody was shot was in the courtroom behind the -

solicitors -- standiné behind the solicitor and was going
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to have some words to say to the Court.

The daughter, Sonya Smith, was in the courtroom,
and Sonya Smith and Ann Smith did not get along at all.

In fact, Ann blames Sonya for Woody breaking up with her.
I think that might have unnerved her a little bit.

And there was a granddaughter there with a big
framed photograph of the deceased, her ex-husband Woody,
and I think that might have unnerved her a little bit. So
she-was -- I could tell she was not happy that these three
people were in the courtroom ready to say something. |

Judge Nicholson took the plea as indicated in

the transcript. Then Debbie Knight, the girlfriend, got

to séy something about the past experiences with Ann
Smith. Sonya Smith, the daughter, explained to the judge
how they had had problems after Ann had threatened them
before with bodily harm. Then the granddaughter spoke
about how she would not be able to have her granddaddy at
the cheerleading, football games,'and,that sort of stuff.
And Judge Nicholson thanked them for that.

And then he asked if there's anything‘I wanted
to say, and then I went into detail about how Ann had had
four different husbands, had been abandoned by those four
husbands with three children, how she had periods of
depression. I explained to.the judge how we had had her

evaluated by the South Carolina Department of Mental
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Health, and all that's in. the transcript, and how in my

opinion I thought she understood the plea and wanted to

. go -- in my opinion that if we'd gone to trial, that there

was enough evidence there for a conviction by a jury of 12

men and women unanimously.

We went through all that and I felt like that I
had relayed to the judge -- related.to the. judge, told the
judge just about everything that happened in‘Anﬁ's life
that led her to the unfortunate incident in May of 2006
when she shot Woody.

And then, of course, the judge asked if there's

anything she had to say. And I had told her before that

~if there's anything you want to tell the judge, make

sure -- this is your day in court, make sure you tell the
judge anything you want to tell him.

The'judgé passed sentence. She stood there. I
spoke to her. ' I said, Now -- I told Ann, said Ann, I
Wasn’t expectiﬁg'that severe sentence. I really wasn;t,
I thought maybe we'd draw sympathy from the Court, but we
didn;t. We got five years knocked off of it, and I said,
Now, we have the right to appeal as he told you. You've
got to let me know within ten days, but we're pleading
pretty straightforward. And her coﬁment to me was —— the
only comment she made was, No, I just wanted to get it

over with, and I wish I could have told my side of the
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story, which‘I thought was sort of unusual that she said
that because she was given every opportunity in the world
to tell her side of the story, either taking the stand at
trial or either speaking to the judge during the pléa.

The bailiff had come over to get her and I had
asked the bailiff can I have a few words with Ann before
you take her, and that's when I talked to her about her |
right to appeal the judge's sentence. I said, I don‘t'
know if we have anything to appeal on, but think about it.

Prior to us going to court that day, Ann had
written me any time she had questions. I have many
letters from Ann, phone calls. I'd get collect phone
calls from Ann, always took my phone callé.

Stanford Owens was standing there, and I
discussed with Stan -- and let the record show, too, that
Stanford was always a part of our negotiatioﬁs or
discussions because I felt an obligation to him, to
explain to him what was going on with Ann's case beéause
he's the one that retained me, he was a friend, and he
still thought the world of Ann Smith. So he knew about --

I explained to him. about her right to appeal also, and I

didn't hear from Ann so we didn't appeal the case.

And I don't think there's any issues that we
could have appealed from. The plea was straightforward.

I had explained to her all her rights, all the
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consequences of her plea. The judge had done the same
thing, so it was a straightforward plea, so I don't see
any issues I could have appealed from.

MR. LEE: Thank you. - I don't think I have aﬁy
further questions at this time.

THE WITNESS: I didn't mean to be so
long—Wiﬁded.

THE COURT: Cross.

MR. BEACHAM: Very briefly, Your Honor.

CROSS-EXAMINATION

BY MR. BEACHAM:

Q Mr. Tetterton, we met at your_office the week before
last, I think, and went over your file. The only real
issue here is your conversation énd discussion with her
prior. to and then subsequently.

You just testified that you actually discussed
the possibility or the issue of appeal after the plea?
A Yes, I did. A _
0 You discussed that you thought -- I think ybur
testimony was that you thought she might -- she might have
gotten a little bit of mitigation or sympathy frbm the
Court because of the circumstances aﬁd'you were not -- you
were a little surprised by that, but yet --
A I was a little surprised by the severity of the

sentence, but I think Ann -- in fact, Ann and I -- before
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she was carried off by the bailiff, she and I discussed
that, and I said, One reason I think the judge -- and I
used the word "hammered" -- hammered you was because of
what Debbie Knight said and the granddaughtet said.

I think the granddaughter made a bigger impact
on Judge Nicholson than maybe Debbie Knight, and Debbie
Knight just was the girlfriend that probably helpedAbreak
up the marriage.

But I think the granddaughter who -- and I told
Ann that after she was sentenced, I said, I think the
granddaughter, who had the framed picture of her '
granddaddy there in the courtroom, I think that probably
added something to the sentence, I don't know.

Q And yoﬁ discussed this with her afterwards?

A Oh, yes. In fact, we talked about how long we
thought the sentence was, the sentence as severe as it
was, because I didn't expect it to be quite that severe.

Q And is it your testimony that during fhat

‘conversation after the sentence that ybu mentioned that if

she wanted to appeal it --

A Yes.

Q -— to let you know within ten days?

A Yes. And I also mentioned to her that, you know, I
thought she'd -- that the plea was free and voluntary, you

know, you did a free and voluntary plea, and I don't know
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if I have any issues to appeal, but if you want to talk

about it, let me know, we'll make that decision later on,

but I never heard from Ann or Stanford Owens.

Q Or Stanford.: And did you mention that fact to
Stanford as well?

A I did. I mean, he was my -—- he was the one that

" retained me.

Q Right. _ |
A I mean; I didn't work for him, I represented Ann, but
I felt an obligation or a duty to keep Stanford Owens
apprised of everything, and i did, everything that went on
in this case.

 MR. BEACHAM: One minute, please.

(Pause.) |

BY MR. BEACHAM:
Q Just out of.an overabundance of caution here --=
A No problem.
Q- —-— prior to the plea, you had plenty of time to
discuss with her like her rights and the rights she was
waiving by taking the plea and —— and bas1cally you —-— you
did discuss what you thought your probability of success

at trial would be?

A Absolutely. I mean, you know, in my experience I've

seen pleas sometime fall apart and embarrass the defense

lawyer, embarrass the solicitor, and sometimes the judge
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gets frustrated when a plea's not taken smoothly, so I
wanted to avoid that.

I wanted to make sure that Ann Smith was

' comfortable with the plea, that she totally understood the
consequences of pleading guilty to manslaughter. I wanted

- her to understand that the judge had a discretion in

sentencing, that this was not a negotiated plea nor a

recommended sentence. And I went over all the rights with

 her and what to.expect, what to expect in the courtroom,

how she was supposed to be polite to the Court. I wént
over that with her at least two or three times because the
worse thing that could have happened was -- in fact, at
that time I thought I was going to be in front of Judge

McMahon and I didn't want to do -- anything to go wrong

‘with the plea. I wanted it to be done smoothly.

I wanted everybody to understand what they were
doing under the consequences of the plea, and she wanted
to go ahead and get it over with, and I said, no,vwefre
going to take our time and do it right.

Q And after the plea, you discussed again -~ and I
think we went over this, but you discussed the sentence
that she received as opposed to what you thought you were
hoping that she might have gotten, and then in that
context you discussed the issue of appeal?

A I did.




86

10
11

12

13

14

15

16

17

18

19
20

21

22

23

24

25

WILLIAM TETTERTON - Cross-Exam by Mr. Beacham
' ' ‘ ' 36

Q0 - And, that you didn't think she had a right to -- you

didn't think she had an issue, any issues for appeal --

A . Right.
0 ' —— if she wanted to, and you all discussed that?
A Yes. I said, The plea went down as expected. The

sentence was a little severe, but I don't see any issues I

can appeal on.

And I don't recall going oﬁ vacation.. I know
where I went on vacation in 2008, but that was not until
August. I went out of the country thén, but I didn't go
on vacation in my recollection ;n January or February of
2008. I was in my office.

And at\no_time did I recall gettiﬁg a éoliect

call from her, and at no time did I get written

‘correspondence from her, and -- nor did I ——_I think

Stanford Owens came to see me sometime later on just to
let me know how she was doing at R&E or whatever shé was.
Q And I think she mentionedithat maybe she had spoken"
wifh Staﬁford. | '

h MR. BEACHAM: Just one moment.

‘ (Pause.)

BY MR. BEACHAM: ,
Q And when did you mention -- shé»said —-‘she had
indicated during her testimony that she had spoken with

her sister and with Stanford.
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Did you speak with Stanford in court that day
about -- do you remember diécussing going on vacafion or
her right to appeal or anything like that with Stanford?
A I don't recall discussing going on vacatioﬂ. I don't
recall going on vacation the first of February of 2008 at
all. I know in Rugust I went out to the country, but I
don't remember going on vacation in February.

Did I discuss with him the possibility of
appeal? Yes, I did. |

0 And that was -- would that —--.was that later or was

that -- T take it that was right after the plea?

A That was right after. Everything was right after the

plea because I had to —— I felt like I had to explain to

Ann why the sentence might have been severe, and I

remember telling her particularly about the granddaughter.
And if I remember correctly, the

granddaughter -- and I talkéd to Al Eargle about this --

the granddaughter had a shoebox and she took the shoebox

"and punched Al Eargle in the back with it, and at that

time I panicked and got concerned that granddaddy was in
the courtroom in the shoebox cremated, because we had
gotten information that he had been cremated. And after
the plea, I approached Al Eargle about it, and he said,
No, William, I didn't know anything about that, I didn't

know she was going to bring the shoebox in the courtroom.

87
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. Thank you.

So we don't know if granddaddy -- in fact Judge

‘Nlcholson asked the granddaughter and sald is that your

granddaddy with the framed picture, so I explslned to Ann

Smith, I said, I think the granddaughter's testimony or

rﬁcomments to the Court really hurt us.

And I think -- of course, I told her I thought
Debble Knlght S testlmony to the Court hurt us a little
bit, about Ann pointed the gun at her after she shot Woody

also.' But I felt 1like —— I explalned that to Ann, yes,

;thatiI thought the sentence was severe.

0 And was this in the»courtroom?A
A "In the courtroom before the bailiff —-- becsuSe; see;
the bailiff -- when they plead, the bailiff comes right
over. then and‘you have to tell the bailiffs, no,hjust wait
a minute and let me have some words with my client, and I
did, T remember dlstlnctly d01ng that. _

MR. BEACHAM Nothing further, Your Honor

THE COURT: Anything further of the witness?

MR. LEE: - Nothing on redirect, Your Honor.

THE COURT:' Thank you,‘sir.‘bYou may step down.
Anythlng further from the State? |

MR LEE: No further witnesses from the State.
THE COURT: Any reply?

MR. BEACHAM: No, Your Honor.
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THE COURT: You all wish to make any argument or
just close the hearing?

MR. BEACHAM: No, we'll just close the hearing.

THE COURT: All right.

MR. LEE: We rest.

THE COURT: 1I'll notify you of my decision in
writing. Thank you very much. |

(The proceedings were concluded.)

*** END OF REQUESTED TRANSCRIPT OF RECORD ***:.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLIZAS
. ) FOR THE ELEVENTHJUDICIAL CIRCUIT
COUNTY OF LEXINGTON ) Case No.: 20@??%5@% ﬁi i
) :
Ann B. Smith, # 326549, ) .
) ,
Applicant, )
) .
v. ) ORDER OF DISMISSAL; &
) 'U'Vo . ) :‘ "... .
State of South Carolina, ) & g e L
) '::,: . I.‘
Respondent. ) e L .?\." > e
') v

This matter comes before the Court by "vay of an Application for Post-COnvijction [-'lialief ﬁl’ed
July 21,2008. The Respondent made its Return on December 9, 2009. -An evidentiary hearing into
the matter was convened on September 15, 2010, at the Lexington County Courthouse. The
Applicant was present at the Hearing and was. reﬁresenled by Arnold.Beacham, Esquire. The
Respondent was rebresenled by A. West Lee ol the South Carolina Attorney General's Office.

At the hearing, the Applicaqt testified on his own behalf. Respondent presented testimony
from.lhe Applicant’s Plea Counsel, William Tetterton, Esquire. This Court also had before ita c0p)"
of the transcript from the Applicant’s guilty plea proceedings, the records of the l.exington County
Clerk of C\oun, the Applicant's records from the South Carolina Department of :Correct'ions, the
App!iéalion for Posl—Convictiion Relief, the S1ate’s Return, and evidence _presenleid at the hearing.

PROCEDURAL HISTORY .

The Applicant is presently confined in the South Carolina Deparlmen.t of Corrections

pursuant to orders of commitment of the Lexington Co_untyr Clerk of Court. The Applicant was

indicted at the October 2006 term of the Lexington County Grand Jury for Murder (2006-GS-32-
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3722). He was represented by William S. Teiterton, Esquire. On January 31, 2008, the Applicant
pled guilty to voluntary manslaughter. She was sentenced by the Honorable J.C. Nicholson, Jr., to
confinement for a period of twenty-five (25) ycars. The Applicant did not appeal her guilty plea or
sentence. .' : '

Tn her application for post-conviciion relief, the Applicant alleges she is bein;; held in cﬁstody

- unlawfully for the following reasons:

1) Ineffective assistance of Counsel
a. “Counsel never told Applicant about appeal process.”

APPLICABLE LAW
Ineffective Assistance of Counsel !

This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to observe

the Witﬁesses presented at the hearing, closely pass upon Atheir credibility and weigh their testirﬁony
accordingly. | Set forth below are the relevant findings of facts and conclusions of law as required
pursuant to S;C. Code Ann. §17-27-80 (2003). , |

In a.post-c0nviction relief action, the Applicant has the burden of proving the allegations in
the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1985). Where
ineffective assistance of Counsel is alleged as a ground for relief, the Applicant must prove that
"Counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result." Strickland v. Washingion, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); BLI&, 286 S.C. 441,334 S.E:ZId 813 (1985).

The proper measure of performance is whether the attorney provided representation within

the range of competence required in criminal cases. Courts presume that Counsel rendered adequate

Page 2 of 8
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- assistance and made al] significant decisions in the exercise of reasonable professional judgment.

Butler, 286 S:C. 441, 334 S.E.2d 813 (1985). The Applicant must overcome this presumption to

‘receive refief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). .

‘Courts use a two-pronged test in evaluating allegations of ineffective assistance of Counsel.

First, the Applicant must prove that Counsel's performance was deficient. Under this prong, attorney

performance is measured by its "reasonableness under professional norms."” Cherry, 300S.C.at 117,
385 S.E.2d at 625 (citing Strickland). Second, Counsel's deficient performance must have prejudiced
the Applicant such that "there is a reasonable probability that, but for Counsel's unprofessional

5

errors, the result of the proceed.ing would have been different.” Cherry, 300 S.C. at 117-18, 386

S.E.2d at 625. With respect to guilty Plea Counsel, the Applicant must show that there is a

~ reasonable pro'bab'i!ity‘ tha_t, but for Counsel's alleged ervors, he would not have pled guilty and would

have insisted on going to trial. Hill v, Lockhars, 474 U.S. 52, 106 S.CL. 366, 88 L.Ed. 2d 203 (1985).
To find a guilty pleais voluniarily and knowingly entered into, the record must establish the

App]icaht had a full understanding of the consequences of his plea and the charges against him.

Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709 (1969); Dover v . State, 304 S.C: 433, 405 S.E.2d

391 (1991).In deterrriining guilty pleaissues, it is proper to consider the g_Liilty plea transcript as well

- as evidence at thé PCR hearing. Haryis v. Leei:c, 282 S.C. 131,318 S.E.2d 360 (1984).

An Appliéant who enters a plea on the advice of Counsel may only attack the voluntary and

intelligent character of the plea by showing that trial Counsel's representation fell below an objéctive

standard of reasonableness and that there is a reasonable probability that, but for trial Counsel’s

ervors, the defendant would not have pled guilty, but would have insisted on going to trial, Roscoe v.

State, 345 S.C.16,546 S.E.2d 417 (2001); Richardson v. State, 310 S.C. 360, 426 S.E.2d 795 (1993).

Page 3 of 8
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Given Applicaﬁl’s burden of proof and the anal'ysis: to be applied to this claim, the Applicant’s claim
of involuntary plea is, in essence, a claim of ineffective-assistance of Counsel, and it will be treated
as such.

In voiuhtqry Guilty Plea

To find a guilty plea is voluntarily and knowingly entered into, the record must establish the

applicant had a full understanding of the consequences of his plea and the charges against him.

Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709 (1969); Dover v . State, 304 S.C. 433,405 S.E.2d

391 (1991). In determining guilty pleaissues, it is proper to consider the guilty plea transcript as well

as evidence at the PCR hearing.‘:Harris v. Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984).
The transcript reflects that the guilty plea was knowingly and voluntarily entered with a full

understanding of the charges and consequences of the plea. Because a guilty plea is a solemn,

judicial admission of the truth of the charges against an individual, [an Applicant’s] right to contest

the validity of sucha pleais usually, but not invariably, foreclosed. Blackledge v. Allison, 431 U.S.

63 (1977). Statements made during a guilty plea should be considered cbnclusively, unless an

[Appliéant] presents valid reasons why he should be allowed to depart from the truth of his

statements. Crawford v. U.S., 519 F.2d 347 (4™ Cir. 1975) overruled on other grounds by U.S. v. _

Whitley, 759 F.2d 327 (4th Cir.1985). This Court finds that Applicant presented no reasons to show

that he should be allowed to depart from the truth of the statements he made duriné his guilty plea

_hearing.

. {
An Applicant who enters a plea on the advice of counsel may only attack the voluntary and

intelligent character of the plea by showing that trial counsel’s representation fell below an objective

standard of reasonableness and that there is a reasonable probability that, but for trial counsel’s

Page4of 8
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errors, the defendant would not hav'elple_d guilty, but would have insisted on going to trial, Roscoe v.
State, 345 S.C.16, 546 S.E.2d 417 (2001); Richardson v. State, 310 S.C. 360, 426 S.E.2d 795 (1993).

Given Applicant’s burden of proof and the analysis to be applied to this claim, the Applicant's claim

- of involuntary plea is, in essence, a ¢laim of ineffective assistance of counsel, and it will be treated as

- such:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
+ Failure to Advise Applicant of Appellate Rights

With respect to this claim, this Court finds that the Applicant has failed to meet her

“burden of proof. Applicant testified that she was not advised of her appeal rights. Counsel

tes.tiﬁcd that because it was a guilty plea he'did not see that there were any appealable iésues, but
that he advised her of her appeal rights nbnetheless; as dfd the court during the course of the
Appl,icant"s guilty plea. This Court finds Counsel’s testimony on this issue to be credible, asﬁ it is
supported by the transcript of the guilty plea hearing. During her colloquy with the plea court,
the judge agked the Applicant if she understood}hat she hadvthe right to appeal her ~guil‘ty plea
within 't_en days of the hearing, and the Applicant replied that she undefstood. (Tr.| p. 12, lines 4-
7. Therefore, this Court finds Applicant’s testimony on Fhis issue not to be credible. As such,
this Couﬁ finds that the Applicant is unable to pfovc either ineffective}ass.istance of counsel or
fesulting prejudice. Accordingl;, this.élleéalion is denied and dismissed.
| | lneffective Assistance of Counsel Generally'

. With respect to any other assertions with réggrd to ineffective assistance of counsel which

may };ave brought forth through the Applicant’s te‘stimony' at the PCR Hearing, this Court again

finds that the Applicant has failed to meet her burden of proof. Counsel testified that there was a
i, ‘
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wealth of evidence against the Applicant. He testified that this evidence included éye‘witness
testimony, her statement, the fact that the A,p'plicant called her sis;er after the incident instead of
calling pblice, and the fact that the Applicant fled. However, Counsel testified that despite that,
if the Applicant had chosen to go to trial, he would have been prepared to do so. Counsel further
testified that he felt a plea to véluntary manslaughter had a béneﬁl forvhis client, but indicated
that he.in no way pressured or coerced he.r into ente:rimrg> a guilty plea. He also stated that he
never told the Applicant that she woﬁld not receive over ten years if she pled guilty, despite her
assertion to the contrary. Counsel admitted that he did not feel the Applicant should take the
witness stand, but asserted that it was because the Applicant was in an erﬁotional ‘state and he did
not wantr her to harm her case on the stand. Fi‘nally, Counsel testified that he met with Applicant
on multiple 0ccas-ions, and discussed the charges against her, her constitutional rights, and fhe
discovery in tﬁe case. This Court finds Counsel’s testimony on these issues tb be credible, while
‘ simulttaneously finding Applicant’s testimony on these issues not to be credible. As such, this
Court finds that the Applicant is unable (0 prove either ineffective assistance of counsel or
resulti;ig prejudice. Accordingly, this allegation is denied and dismissed.

| All Other Claims

Except as discussed above, this Court finds that the Applicant failed to raise the
remaining allegations set forth in his application at the hearing and has, thereby, waived them. A

waiver is a voluntary and intentional abandonment or relinquishment of a known right. Janasik

v. Fairway Osks Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A
waiver may be express or implied. "An implied waiver results from acts and conduct of the party

againgt whom the doctrine is invoked from which an intentional relinquishment of a right is

Page 6 of 8
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. reasonably.inferable.” Lyles v. BMI. Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App.

1987). The Applicant's failure to address these issue at the hearing indicates a voluntary and.
intentional relinquishn}en.t of his yight to do so. Thcrefore, any and all remaining allegations are '
deniez] and dismisséd.
CONCLUSION |
. Based on all the foregoing, this C_;ourt finds and concludes that the Applicant has not
e_stablishgd any constitutional violations or'deprivations that wouild require this court to grant his

application. Therefore, this application for post conviction relief mﬁst be denied and dismissed with

prejudice.

This Court advises Applicant that he must file and serve a notice of appeal within thirty (30)

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate Counsel’s assistance in seeking review of the denial of PCR.

~ Rule 71.1(g), SCRCP, provides thét if the Applicant wishes to seek appellaté review, PCR Counsel

must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South

Carolina Appellate Court Rule 227 for appropi'iate procedures for appéal.

; ) Page 7 of 8
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IT IS THEREFORE ORDERED:

I That the Application for Post-(‘onviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.
. . : 1
AND IT 1S SO ORDERED this Z‘I’” dayof _mArc i 2011,
(i [ ool
William P, Keesley

Presiding Judge
Eieventh Judicial Circuit [

M , South Carolina.
v
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STATE OF SOUTH CAROLINA y e
) IN THE COURT OF COM’\/ION PLEAS

COUNTY OF  L_axr'nglom S WS B T
Bra Senith #32034H7

Full name and prison number (if any) of Applicant.

V. APPLICATION FOR

POST-CONVICTION RELIEF

2011CP3204590

INSTRUCTIONS - READ CAREFULLY

g .

State of South Carolina

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in _
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a '
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as ‘the basis of prosecution and conviction for perjury Applicants should, therefore, exercise
tare to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of |
the form) setting forth information which estdblishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

Place of detention (@l le Grosvann Corr(ri'ﬂ-"ﬁal M‘HN‘HM Gnaal

AL%
Name and location of Court which imposed sentence L\QMI r):#‘t‘ﬁ G- lont OC LSS Juvy
Name(s) of co-defendant(s) (ifany)

W N o~

The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed: o

@ dobl-65—33-373>-vmS

&

(©)

5. The date upon which sentence was imposed and the terms of the sentence:

@ S24-obL UE COPY
®) Z3 yrs A’T}sﬁ

Iex. Co. G.C:C.E, G 5. &r F@fVISEd 3/2003

] B

’




- (9

©
. . ol B B Sl
Check whether a finding of guilty was made: R S
(8) after a pleé of guilty i~
: TR e S W I TCR LR

(b)  aftera plea of not guilty

© after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
A0 :

If you answered “‘yes” to (7), list:
(@  the name of each Court to which you appealed:
i.

ii.

iii.

(b) the result in each such Court to which you appealed:

il.

in.

(©) the date of each such result:

i,

iii.

- (d)  ifknown, citations of any written opinion or orders entered pursuant to such

results:
i, A

il

ii.

If you answered “no™ to (7), state your reasons for not so appealing:

@ Was not inGreed ook T Gaud eppecd
®

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

Revised 3/2003,
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Gddx Lomad Quiding Sucmmrding Cirtumstences POT [areuw(j

(a)
©)  priseirrrcton provided fo me by OHOMLY
(c)
11.  State concisely and in the same order the facts which support each of the grounds set out
- in(0):

@ Ewdino K alouse
o s bd T unid oy g (0 s F ek preleen
- © |
12.  Prior to this application have you filed with respect to this conviction:
(a) any petition in a State Court under South Carolina Law? HLS
b) any petition in State or-Federal Courts for habeas corpus or post-convictions
relief? Ny '

(c) - any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in ()7

@ any other petitions, motions or applications in this or any other Court? 1N O

13.  If you‘answer-ed “yes” to any part of (12), list with respect to each petitioh, motion or
. application: ’
(a the specific nature thereof’
i BQ&
i, Layingen County
. m b -efcechueness  F MJ

iv.

(b)  the name and location of the Court in which each was filed:

i zggioghn G- Court oF Common Pleas
i. | |
i,

. 1

v, v . ; .
(d) the disposition thereof: S o : ._— ) .i
i Qusenssd P
.
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14.

15.

16.

1T

RN

iv.

(d the date of each such disposition: TRl

. PO P

i SOl 2 ke

i, ' ' o

iv.

(e) if known, citations of any written opinions or orders entered pursuant to each such

disposition:

L Fre g - Gough F LGS rotprovi ded Loth Has
i untl Monbss  lede -

i,

iv.

Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in"any petition, motion or application which you have filed?

ues

If you answered “yes” to (14) identify:

(a) which grounds have been presented:

i Q"Sb+ 4o afplCJ

iil.

(b)  the proceedings in which each ground was raised:

i

i,

iil.,

If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented: |

(@) WS mnot givan q?‘:d\m“'fﬁ bfj fce C‘J-‘fﬁf(\ua/

® : ‘

(c)

* Were you represented by an attorney at any time during the course of?

Revised 3/2003
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18.

19.

20.

(a) your arraignment and plea? Q) A
(b)  your trial, if any?

(c)  your sentencing? UL 5
(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence?

' (e) preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you ﬁled”\‘_-éﬁ
If you answered “yes” to one or more parts of (17), list:
(a)  the name and address of each attorney who represented you: @ 90.,1 oN «
i Willicm Tederton
ii.

iit.

(b) the proceedmgs at which each such attomey rcprcsented you: @ pCl
i.  Breod O adqc\,m

i1i.

State clearly the relief you seek in filing this application:

PUSHA U - Stedt,. 305 5.C . u5’3 “od s q >d 355 (isen
o, 3377 s C- @ D, 7%'
Are ytgcr,low under sentcnce from any other court t‘g t you have not c}ﬁeng

S ON

[
(i

- 057 b

i

P11
L ]
L
=
=
0
Revised 3/2003




STATE OF SOUTH CAROLINA )
) VERIFICATION
County of : ; ‘ ) '
I, , being duly swom upon my oath, depose and say that I have subscribed to the foregoing

-application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
that the matters and allegations therein set forth ar(he.

Lo B Sonith

SWORN 10 and subscribed before me this 30““’
day of_Ndvea~ae— , 2011 .

i} ’LZL' g’z_z-gw : (L.S.) |

Notary Public

105}

My Commission Expires: 3990‘/@ 2 0 1 ‘! C P3 2 0‘4 5 9 0

Revised 3/2003




106

01 10P3204590

APPL CATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
: IN SUPPORT THEREOF
Ana

I, Srwth, hereby apply for leave to proceed in this action without prepayment of fees or costs or

security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:

M
(2

I am the applicant in this action and I believe I am entitled to redress

Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof. O
B S th

Applicani
SWORN or affirmed to and subscribed before me this
30%  day of Movernbe~ , 2011 .
é?‘( e, A Sz
Notary Public
My Commission Expires: _+3 D0/ =2 _—
N
{ -
- T
. J W
=
=
0

: . Revised 3/2003
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- STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
_ -~ ) _
COUNTY OF LEXINGTON ) Case No.: 2011-CP-32-4590
) .
Ann Smith, #326549, )
' ' )
Applicant, )
) RETURN AND
V. ) PARTIAL MOTION TO DISMISS

- A )
State of South Carolina, )
)
Respondent. )
)

Respondent, making its Return and Partial Motion to Dismiss to the application for Post-

. Conviction Relief filed December 1, 2011, would respectfully show this Court:

I

The Applicant is presently confined in the South Carolina Department of Corrections -

pﬁrsuant to orders of commitment of the Lexington County Clerk of Court. The State Grand Jury

indicted the Applicant at the October term 2006 for Murder (2006-GS-32-3722). The Applicant A
. was represented by William S. Tetterton. On January 31, 2008, Applicant pled guilty as -

indicted. The Honorable J.C. Nicholson, Jr. sentenced her to a period of confinement for twenty |

five (25) years. The Applicant did not appeal her conyi_ction or sentence.

The Applicant éubséquently filed an application for post-conviction relief (2008-CP-32-
2962) on July 21, 2008 alleging ineffective assistance of counsel in that counsel n;ever told her
| about thé appeal process. The Respondent filed ifs Retufn on: December 15, 2008. An
evidentiary hearing into the matter was convened on September 15, 2010 at the Lex'mgfon
County Courthouse. The Applicant was present at the hearing and waS represent‘ed by Amold

Beacham, Esquire. On March 29, 2011, the Honorable William P. _Keésley issued an Order

107
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denying and dismissing Applicémts application with prejudice.

Attached herewith and incorporated herein by reference are the records of the Lexiﬁgton
County Clerk of Coui:t regarding the subject convictions, the Applicant’s reéo'rds from the South
Carolina Department of Corrections, and the records from Applicant’s prior PCR proceeding.

II.

In her current application for post-conviction relief the Applicant alleges that she being

held in custody unlawfully for the following reasons:

1. Ineffective Assistance of Counsel
a. “Was not informed that I could appeal.”
b. “Additional evidence surrounding circumstances not presented ?
~ ¢. “Misinformation provided to my by attorney.”

I11.

The Applicant alleges that she was denied the right to appeal the dismissal of her

previous post-conviction relief application. Pursuant to Austin v. State, 305 S.C. 453, 409

S.E.2d 395 (1991), a post-conviction relief applicant may petition the South Carolina Supreme

- . Court for discretionary review of the dismissal of their application. The Respondent lacks

sufficient information to admit or deny this allegation. The Respoﬁdent requests an evidentiary

hearing solely on this ground for relief. Shal:per, Id.; Austin, 305, S.C. 453; 409 S.E.2d 395.
.IV. - |
Except for the Applicant’s belated Austin appezﬁ élleéation, the Respondent submits that
this Applic’aﬁon for Pos't-Conilictim. Relief éhould be summarily dismissed fbr failure to comply

with the filing prdéedures of the Uniform Post-Conviction Procedure Act.- S.C. Code Ann. §17- .

l 27-10 to —160 (2003). S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one
year after the entry of a judgment of conviction or within one year after the
; ,



sending of the remittitur to the lower court from an appeal or the filing of the final
decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

The Applicant Awas convicted of the offense(s) he challenges in this Application on January 31,
2008. The Applicant wés therefore required to file his appiication before Febnmy 1,2009. This
Application was filed on December 1, 2011, well beyond the expiration of the statutory filing
period. (

A motion for summary judgment may properly be used to raise»the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994).‘ In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to "grant a
motion by either party for summary dispositioﬁ of [an] application when it appears from the
plea:di.ngs ... that there is no genuine issue of material féct and the moving party is entitled to
judgment as a matter of law." Therefore, the Respondent requests that this Couri summarily
dismiss the application for post conviction relief for failure to file within the time mandated by
the Pos; Conviction Procedure Act, except for the allegation concerning a beléted Austin appeal.

| V.

Except for the Applicant’s belated Austin appeal allegation, the Respondent submits that
th.e—current Application fc;r PCR must be summarily dismissed because it is successive to
Applicant’s priorvapplications for post-conviction relief.  Successive applications for post-
conviction relief are disfavored. Land v. State, 274 S.C. 243, 262 S.E.Zd 735 (1980). ‘ S.C. Code
Amn. § 17-27-90 (2010) states:

All grounds for relief available to an applicant under this chapter must be

raised in his original, supplemental or amended application. Any ground finally
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in
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the proceeding that resulted in the conviction or sentence, or in any other

proceeding the applicant has taken to secure relief, may not be the basis for a

subsequent application, unless the court finds a ground for relief asserted which,

for sufficient reason, was not asserted or was inadequately raised in the original,

supplemental or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a "sufficient reason" why new grounds for relief were not raised or were
not pfoperly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).
Any new ground raised in a subsequeni ‘application is limited to those grounds that “could not
have been raised . . . in the previous application.” [Emphasis in original]. Id., 305 S.C. at 450,
409 S.E.2d at 394. If the Applicant could have raised these allegations in a previous application,
then the Applicant may not raise those grouﬁds in successive applications. Id. The Applicant

bears the burden of showing that the allegations could not have been raised previously. Lé.nd,

274 S.C. 243, 262 S.E.2d 735 (1980). Respondent submits that Applicant has failed to meet this

" burden. Accordingly, Respondent moves for a summary dismissal of said allegation because it is

successive.
VI
The Respondent denies each allegation that is not expressly admitted, qualified or
explained.
' . VIL
The State therefore requests that this Court convene an ev1dent1ary hearmg solely on the
on the issue of meffectwe assistance of PCR counsel for failure to file an appeal As to all other

allegatlons, the State moves for summary dismissal pursuant to S.C. Codé Ann. § 17-27-70 on

‘the basis that there is no genuine issue of material fact which would necessitate an evidentiary

hearing and that those éllegations should be dismissed as a matter of law.
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VIIL
.WHEREFORE, having made its Return, the State requests that a hearing be held solely

on the issue of ineffective assistance of PCR counsel.

Respectfully submitted,

ALAN WILSON
Attorney General |

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY ELLIOTT
Senior Assistant Deputy Attorney General

KAELON E. MAY
Assistant Attorney General

by Loplprvious

ATTORNEYS F@ESPONDENT

Office of the Attorney Genera!l
P.O. Box 11549

Columbia, SC 29211

(803) 734-3737

mmjA M , 2012
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STATE OF SOUTH CAROLINA ) : -
. ) ~ IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON L)
' )
) 2011-CP-32-4590
: )
ANN SMITH, #326549, )
. )
Applicant, )
) .
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
: )
Respondent. )
) |
1. I am an. employee of the Respondent in the abové-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is:a proper circumstance of service by mail.
3. [ have this déy served a copy of the Return and Partial Motion to Dismiss in the

above-captioned matter on the followmg person by depositing same in the United States mail,
postage prepald :

Carter A. Martling, Esquire
P.O. Box 3187 '
Irmo, SC 29063

DATED this 31% day of May, 2012

Ve
Lena Pelishenko, Legal Assistant
For Respondent |




STATE OF SOUTH CAROLINA )

) COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) :

Ann Smith,
PLAINTIFF, Post-Conviction
Relief Hearing
-VS- 2011-CP-32-4590

State of South Carolina,

DEFENDANT.

N S N N S St N St S

BEFORE THE HONORABLE FRANK R. ADDY, JR., JUDGE
APRIL 18, 2013.

LEXINGTON, SOUTH CAROLINA

APPEARANCE S:

Douglas E. Lidbier, Esq.
For the Plaintiff

J. Walt Whitmire, Esqg.
For the Defendant

REMA K. GANTT THOMAS
CIRCUIT COURT REPORTER
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EXHIBTITS

THERE WERE NO EXHIBITS INTRODUCED AT THIS HEARING.
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(The applicant,
together with counsel, was personally present in the
courtrobm.)

THE COURT: Solicitor, if you want to go
ahead and call your first case fdr the morning,
please.

MR. WHITMIRE: Your Honor, may it please

" the Court, I'm going to give you some brief

procedural history on this case. The State first
cailé Ann Smith versus State of South Carolina, Case
Number 2011-CP-32-4590.

Ms. Smith is presently confined in the
Department of Corrections pursuant to an order of
commitment by the Lexington County Circuit Court.
The State Grand Jury indicted the applicant in the
October term of 2006 for murder. The applicant was
repfesented by William Tedderton.

In January 2008, the applicant pled
gpilty. The Honorable Judge Nicholson sentenced to
a period of confinement for 25 years. Ms. Smith did
not appeal her conviction or sentence. Ms. Smith
subsequently_filed her first application for post-
conviction relief July 23, 2008. A

Ms. Smith had a hearing. The judge denied

that relief subsequently. Ms. Smith filed another



10
11
12
13
14
15
16
17
18
-19
20
21

22

23

24

25

application for post-conviction relief alleging

failure to file an appeal pursuant to Austin v.

State. At this time, the State moves to dismiss
anything else outside of the Austin issue.

The State consents to the belated Austin
appeal. And at this time, I turn matters over to
opposing counsel.

THE COURT: All right, Mr. Lidbier.

MR. LIDBIER: Thank you, Your Honor. I'm
Doug Lidbier on behalf of the applicant. |

THE COURT: Yes, sir.

.MR. LIDBIER: Your Honor, may it please
the Court, we would just join in the consent order
as stated by the Assistant Attorney General to allow
Ms. Smith to have her Austin appeal. That’s the
only issue that really survives the PCR for the
second PCR application that she had. There are no
other issues to determine.

It was the sole issue here today on the
Austin appeal. We’ve had discussions with the
attorney that rep;esented Ms. Smith at the first PCR
hearing, and there was an issue concerning whether
or not the notice of that first order by Judge
Keesley -- whether or not she was given that in time

and whether or not she voluntarily -- knowingly and
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6
1  voluntarily waived her right to appeal that first
2 PCR decision.
3 : And the State, as. you've heard already,
4 has consented to that. And we’d just ask the Court
5 to enter an order grahting her the right to have her
6 . Austin appeal.
7 MR. WHITMIRE: And, Your Honor, for the
8 record, we have victims present in this case who
9 have come to observe today. The State has agreed
10 with the Austin relief pursuant to numerous
11 conversations with Mr. Beacham regarding
12 correspondence, paralegals, and have come to a
13 - conclusion in this case.
14 ) THE COURT: All right, very good. It
15 appears thét everybody has taken a look at the
16 situation and concluded that Ms. Smith is entitled
17 . to a belated appeal. And the belated appeal is
18 solely on the PCR issue. It is not on a direct
19 appeal issue?
20 MR. LIDBIER: That’'s correct.
21 ' THE COURT: All right. So the oyde: will
22 reflect, Attorney General, if you will, that this
23 is, of course, a consent order on behalf of the
24 State and the applicant and that the issues will be

25 limited to the matters addressed in the prior PCR
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hearing before -- it was Judge Keesley, I think you
said. So if you’ll prepare me a brief order to that
effect, I'll be more than happy to'sign it.

| MR. WHITMIRE: Thank you, Your Honor.
"I’'11l prepare that order.

THE COURT: Very good, thank you.
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STATE OF SOUTH CAROLINA )

 COUNTY OF LEXINGTON . )

COURT REPORTER’SVCERTIFICATION

I, REMA K. GANTT THOMAS, OFFICIAL COURT
REPORTER,; AND NOTARY PUBLIC IN AND FOR THE STATE OF
SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING
IS A TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF
RECORD OF THE PROCEEDINGS HAD AND EVIDENéE
INTRODUCED IN THE ABOVE-CAPTIONED CASE. ON APRIL 16,
2013, IN LEXINGTON, SOUTH CAROLINA.

I FURTHER CERTIFY THAT I AM NEITHER OF COUNSEL
NOR KIN TO ANY OF THE PARTIES TO THIS CAUSE OF
ACTION, NOR AM I INTERESTED IN ANY MANNER IN ITS -
OUTCOME.

IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY HAND
AND SEAL AT CHAPIN, SOUTH CAROLINA, THIS THE TWELFTH

DAY OF JULY, 2013.

Nowua _
REMA K. GANTT THOMAS

OFFICIAL COURT REPORTER

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES 11/21/2013




STATE OF SOUTH CARomNA ) ﬁE%T OF COMMON PLEAS -
) an EV ICIAL CIRCUIT .- - :
COUNTY OF LEXINGTON . )
) gy GaseNo,2011-0P-32-4590 -
Aixi B. Smith, ) 108 55«?-91 ST
'S.CD.C. No. 326549 )
Applicant, - )
v. ) " CONSENT ORDER OF DISMISSAL
S : ) GRANTING APPELLATE REVIEW
State of South. Carolina, ) . PURSANT TO AUSTIN v. STATE -
. . . ) . N . - N )
. ‘_: )
Respondent. )
; )

' This matter comes before the Court by way of an Apphcanon for post convrctron rehef

(PCR) filed December 1, 2011. The Respondent made its Partml Return and Motion to Drsmms

Aon May 31 2012 The matter was scheduled for-an ewdennary hearmg on May 18, 2013 at the

Lexmgton County court house. Applicant was present and represented by Douglas E. Leadbitter,

' Esqulre Respondent was represented by Walt Whltmlre, Esqurre, of the Office of The Attomey :

- Generdl.

, PROCEDURAL HISTORY

Apphcant is presently conﬁned in the South Carohna Department of Correctrons pursuant

| to order of the Lexmgton County Clerk of Cout, Applicant was indicted for murder (2006 -CP-

32-3722) Apphcant was represented by erham Tetterton Esqulre Apphcant pled gurlty to
voluntary manslaughter She was sentenced by the Honorable J.C. N 1cholson Jr., to conﬁnement |
for a period of twenty-glve years. Apphcant did not appeal her. gurlty plea or sentence

The Apphcant flled her frrst PCR appllcatron on July 21, 2008 (2008-CP-32-2692). An

evidentiary matter was held on September 15, 2010: Apphcant was present and was, represented

Page 1 of 2 W
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by Arnold Beacham, Esqulre The Respondent was represented by A. West Lee, Esqu1re The

: ; Honorable Wllham P Keesley demed the PCR Apphcatron In an order flled March 29, 2011.
— i L

Apphcant did not appeal _
. , In Apphcant’s current ‘PCR apphcatlon, k{e afgd"s her)PCR attomey farled to file a.

Lle 5N

| titnely notrce of appeal from Judge Keesley’ sd?d?}l fﬁq?d O V¢

(INGTO
" PCR attorney, Douglas E Leadbltter addresse% th.r(é-7 1ssue atCthe Apnl 18 2013 hearmg This

29, 2011. Applicant’s second

" - Court finds that all part1es agree the Apphoant is entltled to an appeal frorn the demal of her fust
| f PCR appllcatlon (2008- CP-32-2692). -
IL
| It appearingtha-t‘ counsel for both parties ccnsent tc.th'e disrniSsal of his 'Application for )
.Post-Convrctlon Rehef and the grant of an appeal pursuant to Austin V. State 305 S.C: 453, 409 ‘.

- S.E.2d 395 (1991) Apphcant withdrew any and all other allegatlons

'IT IS THEREFORE ORDERED
1L ‘That this  current Application for Post-Convrctlon Relief be :
dismissed.

2. That the Applicant is granted an appeal from the denial of her first
PCR application — filed March 29, 2011 and captloned 2008 CP-
32—2692 .

. AND IT IS SO ORDERED this 14™ day of June, 2013.

FRKNKR ADDY, It/ *7 =
Presiding Judge * . R
Eleventh Judicial Circiit -

Greenwood, South Carolina
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