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STATEMENT OF ISSUE ON APPEAL

Did the trial court errin denying appellant’s motion to exclude the evidence because
her alleged statement to police was the result of interrogatory questioning about' the

shoplifting without Miranda' warnings?

' Miranda v. Arizona, 384 U.S. 436 (1966).

3



STATEMENT OF THE CASE

India Sowell was indicted by the Lancaster County Grand Jury fqr shoplifting tﬁird
offense 6r more. On August 15-16, 2012, a trial was held in Sowell’s absence before the
Honorable D. Cfaig Brown aﬁd a jury. Sowell was represented by.Mark Grier, a‘nd the staté
‘was represented by Wﬂliam Nowiki. The jury returned a verd‘ictxof | gui_lty.“Judge Brown
completed the sentencing and sealed it.' R.100,1. 19-22. | | | . |

On' September 12, 2012,' Sowell appqared before the Honorable‘Palhll ‘Burch fof
;sentencing.."Sowell was represented by‘ Mark Grier, and the staté was 'represented by )
William Nowiki. J udgé Burcﬁ opened the se,ailed sentence and senteﬁced 89Well _tdthe six
years and ATU. Sept. 12,2012, R. 105 - 107. éowéll’s attoﬁey filed a notice‘of appégll. This

appeal follows.



STATEMENT OF FACTS
{

On April 11, 2012, Chantelle Stewart, the naanager of the Family.dollar Store in
Lancaster, called the Sheriff’s Ofﬁee when she saw a black woman put' items-in her targe
black purse. R. 55,11. 21 — R.59, 11. 17; R. 60, 1I. 15 — 25. The woman then went to the cash |
register line and proceeded to check out. The ofﬁcer-arrived as the woman was cheching |
out. The woman bought some food items with her food stamps. R. 58; 11. 5 —‘R. 59,11, 3. :

When the officer entered the store, Ms. Stewart pointed out the lady to the officer.

The lady was just swiping her EBT card when the officer approached her. R. 58, 11. 17 - R. " .

59, 11. 8. Ms. Stewart’s testnnony before the jury was that when the ofﬁcer arrived, she saw
~ what he did. He asked Sowell if she had anything on her, and Sowell said she did.. Then
Sowell started pulling the “stuff” out of her purse R.59,11.-4 - 19.

In a pretrial Jackson v. Denno, 378 U.S. 368 (1964) hearlng, Ofﬁcer Charles

' McKinnon of the Lancaster County Sheriff’s Ofﬁce, testlﬁed thathe responded to the,\
Family Dollar Store on April 11, 2012 ‘regarding"the“sh'optlifting; call. The manager pr)inted '
out Sowell as the person shopliftinrg the items. He lapproached Ms. Sowell and.ask‘e‘d her if
she had anythrng on her She then said: “Yeah.” She started taklng the 1tems from her purse
»R111122 R131116 |
Officer McKinnon did not read her her Mzranda rrghts Once he conﬁrmed with the
manager that the items were from the store, he arrested Sowell and handcuffed her in the
store. R. 13, 1l. 17 — R. 14, 1l. 23. He admitted that he never M_irandized her at a1v1~. He.was‘ ‘,
wearing a badge, was wearing a uniform, and identihed himself as Depnt}'f McKinnon to

her.R. 15,1. 1 -21; R. 17,11. 3 - 8.



On cross examination, Deputy McKinnon said the naanager, Ms. Stewart, told him
before he talked to Sowell, that Sowell had taken the items. Sowell was not uhder arrest but
he could not say if she felt she was free to leave or not. He admitted that t)eOple did not walk
atvay when he approached them to ask questions. R. 16, 1. 1 —R: 17, 11. 21. |

Defense counsel made a motion to exclude the evidence because it was the result of thev
statement made hy Sowell when she tivas not intetrogated'but not 'readher Mirahh’a rights. :
Counsel argued 'that the circumstances of the statement would lead one to beliet/e'they were
not free to leave. She was confronted by law enforcement and basically interrogated. R. 19,l
1L.25-R.20, 11 18. |

' The trial judge ruled that Sowell tivas not in custody based on the testimohy he heard, " :
and her statement of “Yeah” was voluntary. He‘ denied the suppression motion. R. 21, 11. 11. |
Deputy McKinnon testlﬁed before the jury, and repeated'the same testlmony as from the
Denno hear1ng Deputy McKmnon testified that he confronted [empha51s added] Sowell' -
and asked her if she had anythmg on her. When the deputy sa1d that Sowell sa1d “yeah” '

admlttmg that she-had stolen 1tems in her purse, defense counsel made no ObjeCtIOH R 63 3
' ll 11 —R. 64; 11 22 The 1tems she allegedly took were a bar of Dove soap, Llsterme and X
~ two qualts of oil. The value of the items was $te. R.66,1.6— R 67 ll 14.

Defense counsel moved for a directed verdict at the close of the state’s case._ His
_grounds included his motion to suppress that‘ was previously made. R. 70, 11‘. 8,;~R. 71,1
12. The judge denied the motion. R. 72, I1. I— 9 ‘ | | |

Sowell was found guilty. R. 94,11 13 -22. °



ARGUMENT

The trial court erred in denying appellant’s motion to exclude the evidence because her -

alleged statement to police was the result of interrogatory questioning about the shoplifting . i‘

without Miranda warnings.

In Miranda v. Arizona, 384 U.S. 436 (1966), the Supreme Court held t_hat any pe'rson‘ |

‘ who'is subjected to a custodial interrogation must be apprised of their right to"‘counsel and _4 L
* their privilege against self incrimination during the questiomng.' The Mnda "‘in"custody'-'
.requirement is deﬁned.as a formal arrest or some deprivation or restraint on on'e's freedom.

of movement. MinneSota V. Murphy 465 U.S. 420 (1984), citing Oregon v. Mathiason 429

U. S. 492 (1977). The Miranda "1nterrogat10n requirement (or the functional equlvalent
~ thereof) is defined as any Words or actions on the part of the pohce which the pohce know
are reasonably hkely to elicit an 1ncr1m1nat1ng response from the suspect. Arlzona V.

Mauro. 481 U.S. '520 (1987). citing Rhode Island v. Innis,,446 US. 291’..(1980). -

In State V. Evans 354 S C. 579, 582 S. E 2d 407 (2003) our Supreme Court noted'. S :
that a custodlal determrnat1on 1nvolves an objectlve analy51s based on whether a: reasonable -

person Would have concluded he was in pohce custody

In State V. W1111ams 405 S.C. 263, 747 S E 2d 194 (Ct. App 2013) the Court of A

Appeals wrote that to determine if a suspect 1s in custody, the trial court must‘examine the -
.'totality of the circumstances, which include the place, purpose, length‘ of‘ interrogation, as
well as whether the suspect was free to ileave the Tplace"of ‘,queStioning. A person is “i‘n
custody” vyhen a person’s freedom has been restricted. | |

India Sowell was not free to leave-because Deputy McKinnon had heen told by the

manager that Sowell had taken items that were in her purse. His purpose was to-arrest her. |



He said he “confronted” her which indicated an adversarial questibning. He 'gske‘d her a
question which he knew could elicit an incriminating response. He did not .te.ll hcf tha;; ‘_s‘he
‘had a right not to answer or to ask for an attofney. He should have read her her Miranda -
rights before he questioned her. The court should have suppreésed her statement énd all of

the other evidence.

In Wong Sun v. United States, 371 U.S. 471 (1963), the United States Supreme
Court ruled that “the fruit of the poisonous tree doctrine provides that evidence must be
excluded if it would not have come to light but for the illegal actions of the poiice, and the

evidence has been obtained by exploitation of that illegality.”.



CONCLUSION

Based on the above, Sowell’s conviction and sentence should be reversed, and her -
case remanded for a new trial.

Respectfully submitted,

LaNelle Cantey DuRant
Appellate Defender

ATTORNEY FOR APPELLANT .

This 20th day of February, 2014,
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