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P-R-0-C-E-E-D-I-N-G-S

(Convened :at 10:55 a.m., November 28( 2011) .

THE COURT: All right,‘is there anything  -from
the defenae_before we pick a jury?

MR. MEETZE: Your Honor, at.this point in
time on hehalf of Mr. Birch I would make a motion
for a continuance of this case’and I would explain
Why; :M¥. Birch, I met fofﬁthe first t'ime earlier

this month I don’t know of the exact date, 'a

'Monday, probably around the llth or so. of November.

He came into the Public Defender’s office in

‘Marionﬁ I wasAworking here thataday for whatever

reason,‘and'when he came in for the purposes of
gettlng coples of hlS dlscovery materlals he .was
going to .go and speak with a private attorney in

Florence at some point in tlme, not that day, and

'he'was getting'preparednfor that ‘and he‘didn”t wish

to speak to ‘me about hlS case.

When he came in that day I did 1nfotm him,
because I felt like it was important for him .to
know and any attorney that he would speak to, I
felt llke 1t would be 1mportant for them to know
that the State, the Solicitor’s office intended to

call his case for trial this week on Wednesday and

that was essentially the total of our conversation
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that day.
Mr. Birch came in yesterday and I asked him-

the status of his having retained or not retained

Mr. Booker and he indicated to me he had retained-

Mr. Bookef, that he was supposed to meet back with
him today to finalize, yesterday, excuse me, to

finalize that. We talked with Mr. Jépertinger --

he again was told, he was informed the Solicitor’s

~office intended to call his case this week. We

talked to Mr. Jepertinger in the Solicitor’s

office, explained to him Mr. Birch intended to

'solidify his hiring of Mr. Thurmond Booker and

needed to be able to go over to Florence to do
that. Mr. Jepertinger indicated he could do that

but he would need to be back today to proceed'with‘

"his. cage one way or another.

As it turned out yesterday ﬁorning before
lunch Mr. Booker came to court;, I did not speak to
Mr. Booker but Mr..Jepertinger inforhed me later on
in the day that he had spoken with him and tha£ Mr.
Booker indicated to fhe Solicitor’s office that he
would not be representing Mr. Birch on the case, so
when we got here today and I began to speak with
Mr. Birch with regard to his case and explained to

him what the plans were with regard to selecting a
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jury'on his case today and beginning his trial
tomorrow, and he didn’t want- to talk_to me at that
time because he wanted verificatipn that‘Mr. Booker
was not going to be fepresenting him. In h}s mind
they had talked, according to Mr. Birch; Mr.‘Birch -

and Mr. Booker had talked abdut his case, had

~p1anﬁed.the strategy and defense for his case. Mr.

Birch, according to Mr. Birch, had hired him and

.paid him mbney, $1,500, and had, I guess, signed a

contract 'is what.-- he says he had paperwork. The

‘word contract did not come.out of Mr. Birch’'s

‘moﬁth, that may be presumption, but he did indicate

he had paperwork £o that' effect. - .

' So, my undefstanding is Mr. Booker is,ﬁbt
rgpresentihg him. now. Mr. BirCh‘has‘palked £o me
some buﬁ has not, he ﬁas indicated to me he does
want some witnessés called. These are witneéses i
ha&en’t had an opportunity to speak to or tfaék
down or trx to find.or anything like that because
today is the first déy thatJI.have heard abodt ahy:
of that.

THE COURT: Let me ask you .this. How long
have you had the'file, when were you appointed to
represent him; when did ybu open your file?

MR. MEETZE: This office opened the file, he
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had initial appearance Febrﬁary 19, 2009, the
arrest dafe was on December 3rd'of'2068l

" THE COURT: And did you notifx“him'thatkthé
, did

£l

Public Defender’s office was representing him
you send him a letter of any kind?

MR. MEETZE: Your Honor, I'm sure, and let me

look in the file, I’'m sure there is paperwork in

here from the bond:heariﬁg that indicates that;,-
"Please be advised-the.delic Defender‘of Marién
County has been appointed;fo fépréséht you on ‘your
pending charges in General“Sessiohs Court." It has
got the name of Jack Lawson:and'Henry Anderson over
the top §f that, and this ié:paperWOrk different
than)Qhat we have in Floréncej“ ih Florence there

is a spot ‘for them to sign that .which is an:

P b

indication they have received all that- but this was

just in~Qﬁr~fi1e‘with no signature or anything on
there but it would be an indication that he was
made aware of his fepresenta;ion by our oﬁfiéeAas
well as his initial appea:ance'date and‘—— well,
that paperwork>is for a different. charge.

" THE COURT: okay.

MR. MEETZE: But in any event; I know that as

‘early as August of this Year he was aware of the

Public¢ Defender’'s office representing him. because

o
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members of our office had spoken to him at that

timé about his case and explained different things

to him. - . o 1 a

5 But, Your Honor, obviously he. has concerns

now because he has been moving forward in his mind

feeling like he had different counsel and now that
he’s aware, I’'m not sure he iS'aware, I'm not'®sure,

you know, if that office has communicated that fact

“with him or not butfin‘aﬁ¢effort}to‘be able to

0

;WOuld;ask for‘ghat.

adedﬁately pfepare“weﬁwould ask the Court for‘SOme

kind of continuance, if it is.no more than .

:continuanqe until next week. On his behalf wéfx

\

Your Honor, with all due respect, I let the

- .Court know he may have some motiéns he would 1like

-

¥

foJmake gn'his;bwn behalf as.well..

THE COURT: Let me go-ahéad gnd'hear from the-
Soldicitor. - . | . -

MR. TUCKER: Thank you, Your Honor. JIf it
please the.Couft, with regard to the“iésue as for
as Mr. Booker representing the defendant, Your
Honor, I was actually in my<office'yesterday when
Mr. Jepertinger and Mr. Booker spoke. I think Mr..

Booker’'s response to Mr. Jepertinger’s question,

-"Do you represent him," was an emphatic no, he did
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not represent him and would not represent him on

“this particular charge, as it was going to trial,

jury selection today and trial for Wednesday. So

.respectfully we would say we don't:think Mr. Booker

is representing him, I think .we’re rathér emphatic

about that. -

THE"

COURT: * He indicated to you he was not

hired by this defendant?

MR .

- THE

" MR

Your Honor.

" THE

tomorrow,

witnesses.

Any

me?

"THE
THE

THE

name?

THE
THE

to file a

TUCKER: That’s correct.
COURT: That was as.of yesterday?

TUCKER: Yesterday just befqre lunch, .

COURT: All right, thank you. ‘I’m;goinQ

" to.-deny the motion to continue. - Start the trial

you will "have all afternoon to get the

o

other motions? Anything you want to tell

e

DEFENDANT : Yes, sir.

COURT: Mr. Birch.

‘DEFENDANT: - Do you want me to state my

COURT: Go ahead and state youf name .

DEFENDANT: Darrell Birch. I would like

motion for counsel. This counsel, I
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don’t want this counsel to represent me or the

office of Public Defender due to the fact the

.notice he tell:about the office representing me;iI

never knew anything about the Pnhlic Defender’s
offlce representlng me because when that notice was
flled 1 thlnk the date on that notice rlght there,
when is the date, I’'m.not snre? ‘ .

MR. MEETZE h 2608. ‘

' THE_ DEFENDANT : December 11, 2008. I never

‘really seen.this. I was ind prison, you know, for

two. years, these‘charges’froh 2008;.I was 'in prison

during ‘all that time and they never notified me~-*r‘

‘till out‘for preliminary hearing, they knew where I

was, I never got a chance to go to a prellmlnary

7/

hearlng or ‘anything llke that. ‘f'

Now, 'back to the lawyer s1tuat10n, I had

~hired a lawyer,‘I have my paperwork where I done

paid him, fllled out all the forms .I needed to flll

out ana everythlng. Now, I‘never~met him until .

yesterday, I met him before but where he let me .
know he the one going to be,on my case, that was
yesterday, that the flrst tlme he ever mentloned

something like that to me. but- I 1nformed him of the

only 1nformatlon I know, Mr. Booker representlng me

because I filled out the paperwork and they have my
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money, so to my knowledge that is who representing
me. So, that is the only knowledge I could give
him, so i"don't know what was said yesterday buﬁ,
you know, they tellvme he don't represént'me, that
he'represent'Me, and I'm like -to mf understandiné!

you know, ffom the legal working knowledge, he told

.me yesterday he was representing me, him and his

11

Eecretary,‘so I come in, --I tell him this mofning
I'm like have you spoken to Mr. Thurmond Booker’s

office yet, s6 T don't really know what to do,

because I paid the man my money and filled out the

papequrk aﬁd he said he accept my case so that 1is
how it went, so I was telling:him that we haven’t
really had enough time,  if we was like me and Mr.
Booker -=
" +*THE COURT: Have you got your paberwork?
“THE DEFENDANT: Yes, my sistér bringing it

now, my sister bringing it ﬁow.

THE COURT: Pass it on up to me.

THE DEFENDANT: She’'s at work,.she’sﬂdue to
get off work, she up here bringing it .to me right.
now as we speak.

THE COURT: Mr. Booker, I saw him yesterday,

"he never mentioned anything to me about this case,

I spoké to him, he never mentioned anything about
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5

this case. He spoke with the Solicitor, the

Solicitor has represented to the Court that he does

not represent you. Your lawyer has spoken with Mr.-

Booker and he has represented to him that he is not

representing you. As far as IL'm concerned your -

) layyergis Mr. Meétze,'phe Public ﬁefender’s office,

they ‘-have had that file since 2008.

THE DEFENDANT: I'm sorry I didn’t megh tb~*
cut off what you:said. No:doubt, I’'m nottsa?%ﬁg{he
hadn’t told Mrﬂ‘&epertiﬁéér or ‘he hadn’/t told Mr.
Meetze that, what I have told them, buﬁ#who is to

say he hasn’t told me what I .am saying also: because

I havé paéérwork,énd gave him mxﬁmoney, I got the

: receipt slips and I got --

THE COURT: Then show it to mel

MR. TUCKER: By way of point of . f L
cla;ification, I think Mr. Booker may in fact
represent him on other charges, thatemay bé the’
source of his confusion. As it relates to this
particular charge he does not, as he indipated to
Mr. Jepertinger yesterday.

THE DEFENDANT: Judge, we only need one hour,
my sister was at her work, she taking off work
right now. He told me when I left from his office

yesterday at 1:00 o’clock, the woman said, "Mr.
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Birch, do not worry about Wednesday," that’s what

she said, she said,” "Mr. Birch, I have talked to

Mr. Bobker,"'she said, "Mr._Birch,ﬂdo not worry
about Wednesday." I gave‘fhe lady my money and
left.

THE COURT: I understand. Right now your
motion is to continue. I'm going to have ﬁy clerk
call Mr. Booker to ask him, make sure. If he comes

back and tells me he does represent you in

‘reference to this trial I will call him on up here

but we’'re goiﬂg forward with this trial.

Anythin§ else?'

THE DEFENDANT: I would like the paperwork
because I paid him, what about my“m&hey and all
that?

THE COURT: T ﬁave heard that.  *

Anything from the Solicitor?

MR.'TUCKER: Nothing further, You? Honor.

THE COURT: All right. -

Anything further, Mr. Meetze?

THE DEFENDANT: The motion was I didn’t want
him to represent me.

THE COURT: The motion is denied at this
point in time. i

Anything\furthér, Mr. Meetze?
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~MR. MEETZE: No, sir, Yoyr Honor.
THE COUﬁT: All right, thank you very much.
We’ll be back shortly and pick a jﬁry.
MR. TUCKER : Thank you.
(Recessed ét 11:00 a.m;);
(Resumed at 11:30 a.m});

, THE COURT: My clerk did call Mr. Booker’s

Qoffice and they ‘told him they do not repregehﬁ the

defendant in this case, so I'did'clarify that, I

just  wanted to let ' you all, know that. So, the

continuance continues to be denied.

(Jury panel is now ﬁrésent).

THE COURT: I want everybody to know we're

. going.to 'draw a jury for a particular case. I do

want you'to femember that you are still undef oath
and iﬁ,any~of éhgée?questioﬁs apply to yoﬁ, if you
need to stand or yoﬁ need to respohd, you‘heed to
respond truthfully. The quéstions are very simple
and'théy are.as follows. Howevérﬁ beforeflfﬁegin,
Solicitor, call your first pasé.

MR. TUCKER: Thank you, Your Honor. If it
please the Court, Your Honor, at this time the
State calls indictment 2009-GS-33-0106, State of
South Carolina versus Darrell Lee Birch for trial.

THE COURT: Thank you very much. All right,
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members of the jury, in this particular case the
State of South Carolina alleges that on or about

December 3rd, 2008, a Mr. Darrell Lee Birch did

'knGWingly and intentionally possess with intent to

aistribute a gquantity of cocaine and that on or

about Dedember,Brd,'2008, a Mr. Darrell Lee Birch

did knowingly and intentipnallprosseSS a quantity

of ectasy. To these chargés the defendant has pled

"not guilty, therefore we're moving forward with

this jury selection.

In that regard has any'member of the jury

"panel seen] read, heard anything about this case. or

~

knowS*anyEHing,about.this case from_ény source
whatsoever? "If so, piéase éténdn

Let the record reflect that no one étood.‘

Ali~right, if the defendant would please
stand\and tUrh and face the jur? panél. Just. state
your name, please, sir.

"THE DEFENDANT: Dérrell Lee Birch.

THE COURT: All right, you may be seated.'

Is any member of the jury panel related by
bloodfor marriage or has a close personal or social
relationship'with Darrell Birch in this case? If
sb/ please stand.

All right, let the record reflect that no one
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stood.

| Solicitor, if you would pléase stand,
introduce yourself and all.thé lawyers in your
office.

MR. TUCKER: Thank you, Your Hon6£. My néme_
is. Todd Tucker, I'm Assistant Solicitdr,in.the
Third Circuit. "Working in our office trying the
case.tomorrowfis Matthew Ozment. lQOhanepertinger‘
and Lewis Clements work in our office.

THE COURT: Thank youAverf much.  is<any
member of the jﬁry panel rgla;ed”by blobd“or
marriage,br héspéyclqsé pe;gdgal or sqcial
rélationghip wi;ﬁ this particﬁiértsélicitbr dé any.
memger of hié‘staff'ér‘anyimember in his office or
have ypu:ever been represented‘by‘them? If so,
please sﬁand.

All‘righ;, let the record reflect no one
stadd. ) |

. Mr. Meetzel;

MR. MEETZE: Thank you, Your Honor; My name
is Vic Meetze, I work for the Public Defenderfé
office and ‘I represent Darrell Birch in_ﬁhis case.
Other attorneys in our office are Hank Anderson,
Grayson Smith who are workinQ this term of court as

well.
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THE COURT: Thank you. Is any member of the
jury panel related by blood or marriage or has a
close_pérsonal or_sodiai relationship with Mr.
Meetze or any membef of ﬁis office or have been
represented by Mr. Meetze‘Qr.any member of his
office? 1If sb, please stand. | .

All right,” if you would give me your name

and your jury number.

JUROR: Matt Gleason, ‘I'm not sure my jury
number:, | |

_THE COURT: ~ 56. All right, how does that
apply -to you, Mr. Gléason? -

JUROR: I know Grayson Smith.

THE COURT: - Taking that into account; if you
were selédtd‘as a‘jufor inlfhis particular case

would you be fair and impartial to not only the

~defense but the State as well?

JUROR:. Yes, sir.

THE .COURT: ‘Would‘yoﬂ'be fair and impartial
to both sides if selected on this case?

JUROR: Su;é.

THE COURT: You may be seated.

Anybody élse?

Let the record reflect no one else stood.

The witnesses in the case will be a Mr. Mark
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Collins with ﬁhe Marion County Combined Drug Unit,
Aurelius Cribb, also with the Drug Unit, Ernie
Grice withvfhe Drug Unit, and Doug Robinson with
South Carolina Law Enforcement Di?ision, SLED.

| In this regard, is any member of the‘jury'.
panel reléted by blood or marriage or hés a ciése
personal or socia1 relationship with any of these
witnesses? If'so; please stand. |

CAl1l righth your name and number?

JUROR: Matt Gleason, number 55.

THE COURT: How does that apply to you?

JUROR: I know Mark Collins.‘

THE COURT: All right. Taking that into
account, if you were selected to serve on-the jury
ig;this caégicould:yop be fair and impartial not
oﬂly to the defense but thevStéte as well? ’

JUROR : Yes.

THE.COURT: All.fight, If you were selécted
to serve on thisijury~wéuld you. be fair and )
impartial ﬁd_botﬁ sides of this case?

JUROR: Uh-huh (Affirmative).

THE COURT: You ﬁave,to say y€s or no.

JUROR : VYes. |

THE COﬁRT: All right, thank you very much.

You may be seated.
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Anybody else? ‘

All right, let the record feflect that no one
else stood. S . o

' Is any member of the jury panel related by

blood or marriage to any law enforcement officer or

“anybody that works in any prosecutor’s office? If

so, please sténa.

All right, Mr. Gleason?

JUROﬁ: I'm related to, my first cousin is
Danny Horton. Jerry Reynoldsf‘Larry Moore.

' THE COURT: If you were selected to serve as
a juror in this case could“you fair and impértiai
not only to-thé State but the defendant as well?

JUROR: - Yes.'

THE COURT : ‘Would you be fair and'impartiai
to'both‘sides?z>i" R | | | |
4 JUROR : Yeé: .

THE COURT: All right, thanﬁ you:
THE COURT: Your name and number?

1

JUROR: - Horton, number 113, my husband works

with the Marion Police.

THE COURT: Taking that into account, if you
Were selected“to serve as .a juror in this case
could you be fair and impartial to both the State

and defendant?
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A'my‘nephew.

JUROR: Yes.
;THE COURT: ~C6u1d you bg fair and impartial
to both sides if you were.'selected to serve?

JURORE Yes .. |

THE COURT: Thank you.

Anyone elseéd

Yqur;pame and‘numbéré

JUROR : Number twelve, Dwgyne Washington is -

k)

THE CLERK: , 172.

i

THE COURT: All right.  Taking that;into

‘account, if you were selected to serve on the jury-

ih this case could 'you be fair and impartial to the

State and the defendant? .

-

JUROR: Yes.

" THE COURT: Would yoﬁ be fair and impartial

“to ‘both .sides?

'JUROR: Yes, sir.

THE COURT; Ali righé, thank you.

Anybbdy else? . .

All right. Let the record feflect.nobody'
stood. . A A |

. Is any member of the jury panel aware of or

~conscious of any bias or prejudice for or against

the State in this case? If so, please stand.
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,.éo,'please stand:

All right, no onelstbod.

Has any member of the jury panel formed»an.
opinion-as to ,the guilt or innocence of the
defendant Mr. Darrell Lee Birch.iﬂ»this:Case? If
so, piease sfand. i

All right, no oné‘stoodh
Is there any member of the jury panel wﬁo.is
a member of'or contributor to any group-which has

as its primary concern the promotion of law

enforcement or victims’ rights? These groups would

includé but not‘Eertainly not bé limited to MADD,
sADD‘6£1CAVE, Citizens against violent crimes. If

-All right, no bng S£00d.

Has any member‘of<theijuiy panel or any
member of your immediate family éver,béén involved
iﬁ a crime of personal Q;oiénce? fhis could be
criminal sexual conduct, assault and battery of a
high agd aggravated nétufe, assault aﬂd battery'

with intent to kill, murder,”mansléughter,

kidnapping, armed robbery, et cetera. With this, I

‘think you understand what I'm looking for. Have
you or-any member of your immédiate family ever

" been a victim of a crime such as I just mentioned?

If so, please stand.
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jstand._

_All righg, no one stood.
Is.there any member of the jury panel ‘who
knows of any reason whatsoever why they could not-.

give the parties in this case a fair and impartial

ctrial? If so, please stand.

"All 'right, no onelstood.

“5'Does.ény member of thpgjuyy panel have‘any

‘religioué or.philosophical objections to rendering

jgdgment-qgainst théir‘fellow'mag?r If so, please

b, e v
- -1

Ail;right} no one stood.

Has any. member of "the juryipahel'or any
member of -your- immediate family -ever beknj

.

prOSécutédAby ﬁhi% Solicitor or any member of the

Solicitor’s staff, regardless of_whether'the.¢ase

was dismissed .or not?.'If‘so;,please stand.'f

‘All,right,'no’onefétood.

Dogs'any.hemger of the juryApaneI feel that
théy or a member of their immediate family'havé:
evef been unjustly accused of cdmmitting a crime?
If so,'pieasé stand. K' |

All right, no one stood.

-Have you or any mehber of your family been

accused of a crime in the last two years? If so,

"please stand.
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All right, no one stood.
Is any member of the jury panel employed by
any city, county, state or federal law enforcement

agency either at the presént time or in the past?

"If so, please stand.

All right. ©No one stood.
Is any member of the jury page related Dby

blood or marriage or a close friend to any person

~employed by any city, county, state or federal law

enforcemeht agency either at the present time or in
the past? If so, please stand.

All righf, yéur name and number?

JUROR: Berry.' I férgot the number.

THE CLERK: 172.

JUROR!i Anyway, Dwayne Rogers aﬁd Jermaine
Gray .and Mitchell Grace, they are on' the police
fo;c;.

THE COURT: All right. Taking that into
account, if yodu were sélecfea'tq serve on a;jury'in
this case could you be fair and impartial to the
State and the défendént?
| JUROR: Yes, sir.

THE COURT: Would you be fair and impartial
to both sides if you were selected?

JUROR : Yes, sir.
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THE CLERK: Number 172.

THE' COURT: ~ What wes that number?

THE CLERK: 172.

THE COURT: All right, anybody else?

Does any member of the jury panel volunteer
with any lew enforcement agency or prosecutor’s:

office either at the preeent time or in the past?

“

If'eo, please stand.
All ‘right, no one stoqd.
‘Is any member of the jury.panel a member of

or does any member of the jury panel contrlbute

money to any law enforcement organlzatlon such as

the FOP,. Fraternal~0rderﬁ9f Police, SCLEOA, South
Carolima Law Ehforcement’Officers ASSogiation, or
the South Carolina T%opge;s Agsociation? .ff se;
pleaee etand; ' | |

THE COURT: All right,'no-oné'qubd,

Ahything,further from fhe State? o

MR. TUCKER: Nothing, Your Honor.

THE COURT: Anythiﬁg further from the
defense?

MR. MEETZE: _Cbuld'we approach?

(Unrecorded bench eonference). |

THE COURT: I have been informed that there

might be two more witnesses in this case.- One of
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them being a Byron Horne and the'other being Terry
McCray. In that regard,vié any member of the jury
panel related by blood or marriage or has a close
personal or social relationshp with either of these
twofWitnesses?fVIf so, piease stand. “

All right, no one stood.

Anything further from the State?

MR. TUCKER: ‘Nothing,’Your Honor.

THE COURT: Anything from the defense?

MR. MEETZE: Nothing, Yéur Honor, thank you.

THE COURT: - All right, thank you. For the

record, I find the jury panel qualified for this

case.

Madam Clerk, if you will give'us a jury of

%twelve and one alternate.

s

We have somebody in training down here so
it’'s gding'ﬁo‘take fust a few minutes for her to
get everything figured out, so if anything goes

wrong we’ll blame her, and she said she would buy

“lunch.

THE CLERK: Ready to go?

THE COURT: Ready.

THE CLERK: When we call your name,‘if you
will cdme,fgrward, bring your pocketbook or

whatever possessions you have and stand in front of
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this desk and fast back outward.
We’1ll éall from the numbers on the ‘left.
Number one, J. W. James, number 80.

Mr. James, if you will come around here,

please, sir, just stand in front of- this desk and

face back outward, please,.§ir.
What say the State? .
MR. TUCRER: Pleaée present the'j@ror.
THE CLERK: What say the defenée?
MR. MEETZE: . Please swear Mr. James.
THE CLERK: Mr. James, if you will have a

v

seat in the jury box, please, sir.’

Number two, Issac,G.‘Bell,{juror number é.
¢ What say the ‘State? ‘ “

MR._TUCKER: Piease present Mr. Beil,

:THE CLERK; What say the:defeﬁse? |

.

MR. MEETZE:. Please swear Mr. Bell.

THE CLERK: Mr.. Bell, if you will have-a seat

in the jury bok,vplease, sir.
Number three, Marshall M. Brogdon,‘juror
number 18. | |
What say the:state?
MR. TUCKER: Please present the juror.
THE CLERK: What say the defense?

MR. MEETZE: Please excuse Mr. Brogdon.
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THE CLERK: Mr. Brogdon, you’'re excused from

"this trial. Thank you,.sir”

Number fbur, JdJuwan E.:James{'juror number 8%.
What say the State? |
MRL\TUCKER:IfPlease present Miss James.

THE CLERK: Whaﬁﬂsay tﬁe defense? A

'MR. MEETZE: please swear Miss James.

THE'CLERK: Miss James; if you will have a

seat in the jury box, please, ma’am.

trial

"Joan King, juror number 89.

What say the State? g

MR._TUCKER: Please excuse Miés King from the
of this case. .

'THE CLERK: Miss King, 'you’re excused. Have

a seat.

" "Marvina P. Spears, juror number 150. ;

WhgﬁAsays"the State?

MR . fUCKER: Pleasehpresent Miss Spears.
THE CLERK: What éays'the defense?

MR. MEETZE:I'Please swear Miss Spears.

THE CLERK: Miss Spears, if you will have a

seat in the jury box, please.

Ron Fleming, juror number 49.
"What say the State?

MR. TUCKER: Please present Mr. Fleming.
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THE CLERK: " What say the defense?
MR. MEETZE: _Pléase swear the juror.
'THE CLERK: Mr. Fleming, if you will have a
seat iﬁ‘thé jury. box, pleaseu‘sif{ '
Matthew‘D.‘Gleason,.ﬁuro; number 55;
What say_tﬁéfstété?
MR. TUCKER:. Pleaseiprésent Mr . Gleason.
THE CLERK: What say the defense? |
MR . MEEfZE#’ Plegée excuse Mr. Gleason;
.THEACLERK: ’Xpﬁ’re gxcuséd ffém this tfial,
Mr.. Gieason. Thank &bu.
..Dalé Dfewlljuror puﬁberiélﬁf
What say the State?
MR. TUCKER: ‘P1ease presénthisé;Dréw.
THE CLERK: What say the defénsea’
MR. MEETZE: ﬁPiease swear this juror.
THE CLERK: - Miss Drew, have a seat in the
jury. box, please, ma’am. - | '
Joya Fowarth,.juror numbg;-Sl.
What say the State?
“MR. TUCKER: Please excuse. Miss Foxworth.from
the trial of this case, please.
THE CLERK: Miss Foxworth, you’re excused.
Thelia Boatright, juror ﬁumber 16.

What say the State?
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MR.
THE
MR.
THE

a seat in

TUCKER: Please present Miss Boatright.
CLERK: What say the defense?

MEETZE: ' Please swear Miss Boatright.

‘CLERK: . Misé Bdétright, if you will have

the jury box, please.

Mary Hardee,  juror number 63.

What say the State?

‘MR
THE
MR .

THE

." TUCKER: Please present Miss Hardee.

CLERK: ‘What say the.defense?
MEETZE: Please swear Miss Hardee.

CLERK:  Miss Hardee, if you will have a

seat in the jury box,.please, ma’am.

vLulé Martin, juror number 101.

What say the State?

MR .
THE
MR .

THE

TUCKER: Please preéent Miss Martin.

CLERK::_What say.the defense? -
MEETZE: - Please swear Miss Martin.

CLERK: Miss Martin, if you will have a

seat in the jury box.

Kathleen Brown, juror number 19.

Whét say the State?

‘MR.
‘THE
MR .

THE

TUCKER : Please present Miss Brown.
CLERK: ‘What say the defense?
MEETZE: Swear Miss Brown.

CLERK: Miss Brown, if you will have a
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seat. in the jury box. -

JoséphaPot;s, juror number 118.
What say the State?

MR. TUCKﬁRw' Please excuse: Mr. Potts from the

‘trial of this particular case.
THE CLERK: Thank you, Mr. Potts. . You’'re
excused.

Martin K. Fielder, jufor~number 47.
Whap,saygthe_State?

MR. TUCKER: Please present Mr. Fielder.

THE CLERK: What say the defense?

MR. MEETZE: Please swear Mr. Fielder.

THE CLERK:. Mr. Fielder, if you will have a

seat in the .jury box, please, sir.

THE CLERK: Melissa L. .Herrington, juror

number 71.

What say the Stat??

MR.VTUCKER: Please present Miss Herrington.
THE CLERK: What say the defense?

MR. MEETZE: iPlease excuse Miss Herrington.
THE CLERK: Thank you, Miss Herrington.
Marlene L. Marquads, jgror number 100.

What say the State?

MR. TUCKER: Please present Miss Marquads

THE CLERK: What say the defense?
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MR. MEETZE: Please swear the juror.
'THE CLERK: "'If you willﬂhave a seat in the
"jury box, please, ma’am.

For alternate’ Kevih R.  Harold, number 66.
- -~ .

What say the State?
" MR. TUCKER : Please‘present Mr. Harold.

THE CLERK: What say the aefense?

MR. MEETZE: Pleésefswear Mr.-HaroId.

THE CLERK: Mr. Harold, if fou will have a
seat in thq}élternéte jurY‘éeat}right there. Thank
you, sir. |

‘JUROR{"He?e?

.'THE‘CLERK: Yes, sir.

'THE COURT: Any objectiohs'to the jury or the

:process;by'whidh'they“Were drawn? What says the

State? .
MR. TUCKER: Nothing from the State, Your
Honor. . ) |
| THE COURT: What says the defense?
MR. MEETZE: Nothing from the defense.
THE COURT: All right, thank you very much.
At thié time I'm going to ask you<tbvremain
seated .and the rest of‘the jury panel, you are

excused. If you would, call back in each night

after 6:00 to see if there are any further
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instructions, ‘but you are excused.
(Jury panel excused from the courtroom) .
THE' COURT All right, members of the jury,

several things I want to go over with you. The

first thlng I want to do is, Mr. Fielder, I'm goingj

to app01nt you the foreman of the. jury, ybu look

nlce, you,re clean shaven, I figure you would make

Ca good foreman so when you come in tomorrow I want .

you. to 31t in that chalr rlght there,,front row., -
fartherest one on the.. left
I'm 901ng to excuse you until 9: 30 in the

morning, however I want to 1nstruct you and order.

_you, to let you‘knowythat you don’t need to

investigate this case at all, donjt‘go out on the
street and- talk about it, don’t try to find out
anything about it, do not get on the internet and

try to 1ook'it up, don’t try to Google the

defendant s name, I don’'t want you to do any

inVestigation in this case in any manner
whatspever. 1In fact. I don’t even want you to talk
about this case, ‘and I;m going to tell you I don’t.
want you to talk about it until the case is over.

When. the case is over and you have done your sworn

- duty YOu can do whatever you want at that time but

right now I instruct you not to talk about it, do
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not investigate the case, and the reasoh I tell
that is because you haven’t heard anything about

it. You need to get what you need to.make a

decision right here in this courtroom where I can

make sure it’s done like it ‘should be done ’
according to oﬁr‘laws, so ifr you would follow that

instruction and be back at 9:30 in the moring we’ll

begin with this case.

If.everybddy’else would remain seated, you

‘are excused until 9:30. And thank all Qﬁ you very

"much’. You remember what I said.

(The jury 'was excused from the courtroom).,
+ THE COURT: All righﬁ, anything furfhér'ﬁrom
the Statg”in regard to this case?
4Mﬁt TUCKEﬁ} Nothing, Your;Hohorf _
THE COURT: Anything from the defeﬂée?
MR. MEETZE: Not at this time, Youf Honor.

THE COURT: Let me juétrask’you.before we go,

have there been any negotiations at all in regard

to thisICASé that you wéuld liké to put on the

. record?

MR. MEETZE: Not at this point. There have

been negotiations‘but nothing that I would feel

‘necessary to put on the. record at this point, Your

Honor.
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THE COURT: All right. Is that correct?

MR. TUCKER: That/s-cdrrect;

THE CdURT& Ail,right{.very good. We’li be
doﬁe unpil 9:30 in the morning.

(Recéeed at 12:57 p.m., November 28, 2011).

.(Reconvened at Széj‘a.m,{.November 29, 2011). .

- THE ‘COURT: Mr. Meetze, any pretrial issues
we need to take up? | ' |

MR. MEETZE: YOUr‘Hohor, ﬁheré will be one.

“

~Your Honor, at this timé the defense would make ‘a

(S

motion to suppress the drug evidence in this case

based on two things. We would'be queétioniﬁg the
search of the'hOme as being invalid[ a warréntless

search. .And, two, based on the‘patdown seérch for

 officers’ safety also being in violation of his-

constitutional rights with regard to unlawful

[

search and seizure.

[

THE,COURT: Any résponsé to that, Mr; Ozment ?

MR. OZMENT: Your Honor, would you‘iike'to

‘hear testimony and go about it that way?

THE COURT: Sure .
MR. OZMENT:’ Your.Hondr, we would call

Officer Grice to-the stand.

 ERNIE GRICE, after being first duly sworn,

testified as follows:

A
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THE COURT: Anytime you’re ready.
DIRECT EXAMINATION BY MR. OZMENT:
Q Please state you} name and what you do, for

the. record.

A Ernie Grice, I'm a sergeant with the Marion
'Police Department.

e Officer Grice, on December 3rd, 2008, I

believe you were patroliing the Socuth Main Street

area of Marion. Can you tell‘me if you stopped

"anyone on that day?

A ‘Yes; SEr, I was patrolling in the area of

‘South Main Street, observed a subject walking

toward the IGA. I knew the subject as Byron Horne,

"I also knew the Marion County Drug Unif had

warrants on . him, I made contact with him, I

notified Agent Cribb and Agent Collins to meet me

down ;here.

Q When you say theywiad warrants on him, you're

"referring to arrest warrants that had not been

served?
A Right, they had narcotic warrants on him.
Q ~ 'All right. Do you. remember the nature of

what those Wairants were for?
A Just drug warrants.’

Q All right. They were for drug crimes?
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~with him?

A Yes, sir.
Q All right. You said you made contact with

the subject. What happéned after you made contact

‘A I spoke with him, told him that we needed to

talk to him, that is when I contacted Agent Cribb
and Ageﬁt Collins, they camé,>£éiked with him, . .
adviséd him ther? were warrants, heWWas_then'”
arrested for those warrants. » _

Q Ali riéhf. After he was placed Under‘arrést,
at anytime did a search of hisAreéidéhce égme'up in
cénversations? ' ) .‘_

A ?o my knowleagé Agent Cribb-agkedlhim who all
wasrat4hislh6ﬁse;' To-my knowledéeAhe stated his ‘

cousin, -and Agent Cribb aéked himgiﬁ,thére was

s -

anything'il;egal in the fesidencg, he stated no.
Agent Cribb asked if we could‘go léokﬂin ;hg-hoﬁée
to make sure gVéfything was right.w He stated yeé
at that point.
Q All right.
MR. OZMENT: No further queétions of this
witness, Your Honor. I will call a second witness.
THE COURT: ,Mr. Meetze?
CROSS EXAMINATION BY MR. MEETZE:

Q You saw Mr. Horne just walking down the
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street, something of that nature?

A I did.

Q You weren't aut lookiné, it was sort of a
meet up; as they would say?

A - Yes, s8ir.

Q And you had knowledge of these warrants?
A I -.did.’

Q And you contacted the folks with thé.Drug
Unit? |

A I did.

Q Okay. And they came to the scene and

actually spoke to Mr. Horne with regard to

searching his residence and aill that. You were

-present but not --

A I was present but not --.

Q . Ydﬁ/were not part of that conversation, you
weren/t the one asking for the consent?

A - I was not.

Q- ‘And . if any sort éf paperwork was done in that
regard you weren’'t involved in any paperwork at
that point either?

A No.

Q And with regard to tﬁe actual search, the

eventual search of the residence, you were not

involved in that in any way?




38

10/

11

12
13
14
15

16

17

18

19

20

21

22

23

24

25

MR. MEETZE: I don’'t have any further
guestions.

THE COURT: Anything further, Mr. Ozment?

MR. OZMENT: One real gquick.
REDIRECT EXAMINATION BY MR. OZMENT :
Q A few questions. Once you wereAin the house,

you stated you participated in the search, did you

38
A I was present at the house. .
Q 'You were there at the house?
A Yes. -
Q Were you inside the house or outside the
house?
A I was inside the house;
Q Okay. Were you conducting the search as we;l
"Or were you --
A I was-présent in the house and I think I
assisted in the searcﬁ; | |
Q Okavy. When Mr, Horne wés seen on the street
by you he was ser?ed those warrants that day, the
outstanding warrants that had not been served yet
and he wasﬂarrested-pursuant to those warrants?
A He was.
Q. + Were those the only wérrants he was issued on
that day? | |
A To my knowledge.
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have any contact with Darrell Birch, the case we're

‘here for today?

A I did.

- Q What contact did' you have with Mr. Birch?
A -. I 'was in the house and Mr. .Birch-was standing
in Ehe front rooh. He'had a ball cép, Mr. Birch

had his hand in his pocket and Agent Collins wenti
down the hallway .to make sure no one else was in

the house. At that time I told Mr.-Birch to fémoVe
his hand for my Safety,'YOu.knoQ. Hé refused to do

so. I had to fofcibly ;émove‘his hand from his & °

pocket and when I did an*object fell out on the

floor and I removed his ball cap, and I knew thaﬁ
it .was-Mr. Birch, I had prior knowledge that the
narcotics unit. had narcotics warrants on this. '

individual, he was then placed in custody and upon

‘searching pursuant to his arrest, of his person, _

that’s when I also found the Icebreaker can

containing pills that were consistent with that.

,Q"‘ Why did you originally approach 'him' and ask

him to remove his hand?

A . When I approached the house he was standing

. against the wall and for officer safety, I didn’t

know if he had any kind . of weapons on him, he

refused to remove his hand, that was  the best

“
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thing, he might have had a weapon or something to
use against myself or Agent Collins.x

Q All right. And you directed him verbally --
A Directed him several times'to rémove his
hand, he f@fused to remove hislhand.

Q . - All right. o .

MR. OZMENT: I have no, further questions of

“this witness.

3

THE COURT: Anything-further, Mr. Meetze? .
MR. MEETZE: No, sir, Your Honor.
THE COURT: You may step down.

(Witness3éXcusedY? T T

THE COURT: szahead and call your next

nwitness.

MR. OZMENT&;.Your‘Honbr, we  would call'Deputy -

Cribb. ..

AURELIUSVCRIBB,_after being first duly sworn,

‘testified as follows:

DIRE‘éT EXAMINAT;iON MR. OZMENT:

Q- Please state , your name'and what'ypﬁ db,’for
the record. w. |
A :‘ Aurelius_Cribb, I'm a‘sergeant'over the
Marion County Drug Unit. |

Q All fight. Sergéént Cribb, what was your

involvement with these events on December 3rd? How
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Ol el - e

did you originally become invol&ed?.
A I had signed warrants on Mr. Horhe and Mr.
Birch aﬁd I had notified agents, well, Officer
Grice that we had warrants on them énd’if:he saw
them let us know, so he informed ué that he saw
Horne walking inkfront of‘IGAland we came out there
to-talk to Mr. Horne. | ‘

Q' * Did you.Serve the warrants .you had on him, on

Mr. Horne that day outside around the IGA?

A We served the warrants at the jail.
But he was placed under arrest? |
Yes.
Do you recall what those warrants were for?
Distributioh'of crack.
Which is a drug crime?
Yés, sir. .
All right. And after he was placed under

'arreSt{ at any time did you inguire about searching

his residence?

A Yes, sir.
Q " How did that come about?

A I had, we knew that Mr. Birch lived at that
location or visited that location, we asked if
there was anybody else at the residence and he said

his cousin. We knew who that cousin was, we
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already had warrants on him and I asked was there

"anybody else there besides him and was there any

drugs in the residence. - ¢

0 4 Did Mr. Horne live at that residence?
A\u '”Yés, sir. ,

Q Did Mr. Horne consent to search of that
residence?

A _He give verbal consent and then he signed a

‘consént. form.
'Q  All‘right. Now, if you will look at this

"piece of paper and tell me what“ it is.

A This is Marion;County Cbmbined Drug Unit -

consent touséarch,form.,

Q "Is that. the form that Mr. Horne signed that
day? | |

A Yes,~s;r;

Q Whéﬁ'is the address on that form?

A | Street, Marion, South'Carolina.

Q ‘ Is.thét the residgnce.you searched thaﬁ daY?'
A Yes, sir. '

Q ' All right. Did Mr.zHornevlive.at that

‘residence?

A Yes, sir.
Q - Full time that is where he stayed?
A Yes, sir.
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Court

O

Q -

form?

‘A )

Q

his name on it?

A Yés, sir.
Q All right. Is‘youf sigﬁature on‘thaﬁ fofm?
A Yes, sir. |
Q What(is.your signaturé on the form for-?
" A It’'s under witness. -
o | all right. =
MR. OZMENT: Your Honor, I would ask that be
made ' a Court’s exhibit. We also wiil'probgbly

intrbauce it into evidence in the'trial.

BY MR.

exhibit.

All right. Did you see Mr. Horne sign that

Yes, sir. I provided it to him.

All right. Did you actually watch him put

THE COURT: Any objection,, Mr. Meetze?

MR. MEETZE: I don’t have objection. to the

THE COURT: All right.

(Consent formed marked as Court Exhibit
Number‘l).

OZMENT :
Did Mr. Horne sign that himself?

Yes, sir; - . .
Did you explain the form to him?

Yes, sir.
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Q- Did he read the form?
A Yes, sir. _
Q . . All right. And you .said he also ferbally

Fonsented to the search?

A Yes, sir.’

Q ' okay. Do youvremember'at‘Whaﬁ.time

épproximafely he did that?

A BetWeenvlo:BO'and %;:OOL_JI can’t. remember

but when we went to the reSidence we cleared the

.residence first and then we went back and searched-
it, so the time on that would be the time we

actually séa;cbed the rgsidéqde. We secured it

first to,-make .sure the residence was clear.,

Q ~ Did he sign a conéent form for the residénce

tbvbe(ééarched‘before the search?

Y

A I can’t remember. .

Q Had he verbally consented:toc the search

before the residence was searched?

A Yes, sir.

Q _Didlyou explain to him wﬁat fhaﬁAmeant?
‘A‘ Yés,'sir. _ |

Q All .right. Why did you want to search the

residence?
A "Because we knew drugs was sold from that .

residence and we knew Mr. Birch lived at that




10

.11

12
13
14
" 15
16
17
18
‘19
20
21
22
23
24

25

45 45

~looking'for.drugs or nqt?

Q 'Were'youithére when Mr. Birchwwas-still" "
 §here?_ ' | -
A LgYes,'sir: , 47‘1-
- Q . Were you there when Mr.-Birch Was place@

Q . All 'right. Did you, were you there when Mr.

LA Not originally. I came afterwards:,

residence.

Q YouAconsgdered.the resideﬁce wasg a drug
house?’ -

A  Yes, sir.

Q. Wnen you searched the res;déﬁce yoﬁ were

A Looking for Birch and drugs.

Q Aﬁd;what?.uv ‘

A Aﬁd drugs._

Q  'All right. Wéfe'you involved in the search

of the fesidénce?:
A ~ Not at the beginning but once everybody was

detained I went inside the house.

under arrest?

A Yes/, sir.

Birch was patted down originally?

o) All right. ’
MR.. OZMENT: I have no further.questions,

Your Honor. ' -
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THE COURT: 'Mr. Meetze.
CROSS EXAMINATION BY MR. 4MEETZE:
Q Sergeant Crlbb you filled dut the consent to
search forﬁ with Mr . Horne? -
A Yes,’eir.
Q is’that correot?
A Yes, sir. :. -
0 Do you have a copy of that w1th you?.
A No,; sir. Lo oo ;i ;
‘Qt‘ You’dOfnot?j o e
MR. MEETZE: - May I approach the.Withess?
THE, COURT: Sure. “ - o
Q "Do you have a copy of your paperwork with you
-“w1th regard to thlS case? | ‘
A Not up here
Q Qkay: Well ‘then we’ll managé that . Do .you . .
know‘what time Officer Grice.approached'Mr. ﬁorne?
on. this morhihg?j' | o |
fA_ He called approximateiy'around'10ﬁ00 o’ clock
"and we went over there between 10:00 and, about |
betweenle:OO and,iO:15; something‘like that.
-Q *  So, around 10{00‘is-when oontact was made and

you all ‘were there not too long after that. Isn't

- that oorrect?

A He waited until we got in the area, then he
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made contact with him.

Q

‘was a

A

Q

I understand. Well, of course nobody, this
while ago, correct?
Yes, sir.

Being off a minute or so here or there, that

is understandable, I -mean, but around 10:00 o’'clock

is what you testified to, is that correct?

A

- Q

house
A

house

until

»

recognize that document?

» O » © P O »

10:00. o’ clock is when he first saw him.

All right. Well, do.you recall what time the
was searched?“ o |

The hbuséawas éearched, we arrived at the
about 10:30 but we didn’t search the house

about 11:00.

Qkéy.

MR. MEETZE: May I approach the witness?
THE COURT: Sure.

Sergeant CribB, I'm going to ask you if you.

7

Yes, sir.

And what is that document?

~

Booking report.

-

Who is - that a booking report for?

:'Darrell L,ee Birch.

What is the date on that booking report?

December 3rd, 2008.
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Q And that’s the date we’re talking about here?
A Yes, sir.
0  And does it indicate what time he was

arrested?
A Approximatelyildzzo.

6 And --

A A.M.

Q That ié in the mbrping?
A Yes, sir. ' t
Q Okay. - So, théée are‘décuments fhét‘police
officers and booking folks at the jailifill out
thn somébédy-is arrested? L ’

A | -Yes,‘;if. |

Q- And arrests can happen a long time‘aéo, like
this one did? |

A’ Yes, sit.

0 And this paperwork is ﬁéed to help them with

their memory;'preserve evidence and preserve da;es
and times andAthgngsqlike that? ‘ |

A Yes,.sir.

Q And this would hafe beeh filled.out at the
time all this happened? ‘

A After he was taken to“thé.jail.

Q Right. So it'would have beén, if he would

have been taken to the jail-at 10:20, it would mean
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he would arrive at<the.jail at 10:20?
A .No, sir.
é‘ It would be safe to assume that the substance
that was found at that house was found at 10:20,-
for him td-have:been'arrested at 10:20°7
A Yes, éir.,
Q So, Officer Grice would have probably gone
into the house shortly before 16:20, would be a |
pretty‘éood gdgss? ‘ 4’ '
A Yeé, éir. »
0 Okay. And so the search of the hbuse started

at the latest 10:207?
A '~ We did a security sweep first because Mr.
Horne told us there was only. one person in the

residence and when we got there there was four

people in the residence, so we had to secure all

them and we identified everybody and then once we
identified everybody there was two of them had
warrants on them, outstanding warrants, one was

wanted in Horry County and one in the upstate, we

detained them and took care of them, then we

searched the house.
Q Okay'. The consent to search form, you still
have that with you?

A Yes, sir.
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o ®» O » O

What time was that aigned?j

It was'signed}11:06~oﬂclock;
'Okayrw’After~Mr. Birch Wac=arreSted?
Yea,‘sir. :

Okay. Sof‘at the time' at ‘least the crack

- cocaine was found 1n that res1dence that 1s

attrlbuted’to Mr.'Blrch tnelconsent to Search form

“ had not been. signed? <
‘A No, sir, but he‘already give us,cbnéént and -

[ we already had warrants for Mr. Bfrch

/

Q And: you testlfled a llttle bit earller you

‘Wweren’t sure whenﬂall that happened?

A - r'I*Waé butside the Back door but =-- -,
Q.. - Gd:aheadf“ifm sorry, I didn’t mean to

inéerrupt.you.

A 7 I was out51de the back door, Officér Grice

called me around front ‘he had Mr - Birch and he had-

‘found the drugs on him.

Q But ycu testified here. .this morning just a,

—

little bit ago‘as far as with regard to when Mr.

Horne was seern, when Mr.. Horne .was arrested, all

.that kind 'of stuff, you weren’'t sure when’that

happened?

A No, sir. S

Q Okay. So you're not-sure eXactly,when he
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gave consent to search°

A, o Yes -j’noq sir.‘ I was there he gave me the

1 consentxwhen I got to ‘the re31dence, when I got to

IGA he told mefI could search the residence, he

s1gned the. form --

,Q;;f’ But you.. weren t sure when that was, is what

I m gettlng at'>

.hA | I m saylng ‘the- tlmes, I dldn t know the exact

tlmes but when I met up with Mr. Horneuhe»gave me

the consent to~search the res1dence and he~said'{”

there was nobody in the res1dence but hlS cou81n,

“a e

f

g0 we went around there, he also sald the res1dence‘_

was’ unsecure,.he wanted to secure h1s res1dence
before we 1eft to take hlm to the Marlon County

Jail, so we. went around there j I

LQ“}‘A And the only thlng we know from what we; have

heard thlS mornrng w1th regard to times is that Mr

’ Blrch was arrested;at 10320. Correct?-

AA o :Yes, sir. ." 7' “h‘.‘, - | ;J
Q {‘h Which would mean that ‘the drugs were found at
or before 10 20 in the'mornlng . Correct? |
A. - Yes, sir. |

Q And that the conseht to search form was done

and signed by YOurSelf and Mr. Horne at 11:00

o’clock. Correct?,
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Q You did the drug incident report?
A Yes. |

Q " And your Drug Unit report is based on the

' report Mr. Grice did?

A Yes, sir.

MR. MEETZE: May I approach the witness, Your
Hono}?g , ' |
' THE COURT: Yes.
Q Sergent Cribb, I’‘m going to shoﬁ you

something and ask you if you recognize that?

A Yes, sir.

Q Is that what you refer to as your Drug Unit
.report?

A Yes, sir.

Q Okay. And in that report -- you typed that

up?

53 s2
A Yes, sir.
Q | . After Mr. Birch was arrested?
A After we searched the residence. All we did.
was sécure the feéidence first. |
Q I understahd. And did you doaphe paperwork
in the case With regard to the incident réport and
~all that? |
A I done thé drug incident report’ bﬁt Mr. Grice

)
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A  Yes, sir.
Q And that indicates that the search of Mr.
Birch where the crack cocaine‘or the cocaine base

was found was a search done pursuant to officer

safety?

A - Yes, sir.

Q- Is thét correct?

A - . Yes, s8sir.

Q ‘And that is your understanding.fgom Officer
Grice?

A Yes; sir.

’QL-'{:Andﬁwhat Ofﬁicef‘Grice testified“fo just a

little bit ago?
A / Yes, sir.. 7

MR. MEETZE: I don’'t have apylfurthér
questions, Your Honor. | :

THE COURT: Mr. Ozment, anything fur;ﬁer?

MR. OZMENT: Yes, sir.

- REDIRECT EXAMINATION BY MR. OZMENT:

Q "When you say you’re not sure of tﬁertimeé,
you mean you can't remember if it was 10:08 or
10:12. Correct?

A Yes,'sir.

Q When you were with Mr. Horne at the IGA you

had not been to his residence yet?
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A : No, sir.

Q At the IGA, before you went to his residehce,
.did he consént to search? |

A Yes, sir. _ ‘

‘¥ MR. OZMENT: All right: ©No further
questions, Your Honor. | |

. THE COURT: Anything further?
MR. MEETZE: Just one gquick.

RECROSS EXAMINATION BY MR. MEETZE:

Q Mr; Horne was arfésted that day:oh the
'outstanaihg warrants? o |
A Yés, sir.
Q ‘ThoéefWeréathé ohly qurénts served on him .
that. day? | | k
A 7 Yes, sir.
Q Herdidn‘t have any drugs on him when he was

B

found at IGA?

" A ~ He had a crack pipe.
Q - A what?
A A crack pipe

MR. MEETZE: - I doh’f'have‘any other
questions. ‘ '

(Witness excused).

THE COURT: Any‘éther witnesses?

MR. OZMENT: No further witnesses, Your.
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Honor. o 4
THE COURT: 'Anything further,AMr.'Mee§2e?
MR. MEETZﬁ: 'No, sir.
- THE COURT: I'm. going to deny the motion.
1Aﬁything further before we begin? |
MR. MEETZE: If I could put my argument on
the record I would appréciate that.
' THE COURT: .Go ahead.
:MR.‘MEETZE: Ydur”Honof,'based on what we

have heafd'tqdéy,'and I thinkASérgeant Cribb

narrowed'thihgs down for us, he indicated in- his

testimony~thé-drugs were not fodpd-pursuaﬁt tpithe~

consent ‘to search, that;theyAwére'found pursuant to. -

t

the offiéer.safety patdown.A The.patdéwn was done
as Officer.Grice went in. He indicated that. Mr.
Birch had his hand in his pocket and he aéked him

to remove his hand and he would not, Bo-it was’

forcibly removed and in doing so a pill bottle came

out, which is where the substances were.located:

The cases that I handed up, and I have given

Mr. Ozment a copy as well, indicate that an officer

v

is not entitled, first of all I would argue consent
to search would be a consent to search of the

residence but not necegsarily individuals inside

the residence, and the State versus Butler case I
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20

handed up indicates that an officer is not entitled

to seize and search every person on the street.

"Mere knowledge of the subject belng a- known

narcotics dealer who put his hand or héer hand 1nto

a pocket ‘as the police approached does not prov1de'

-;justlflcatlon and I think that is on p01nt w1th

what we haveée here.

Knowledge Mr. Horne was involved in drugs or

knowledge Mr. ,Birch Was involved in drugs at
sometime 1n the past doesn t rise to the 1eve1 of a

»reasonable susp1c1on or probable cause or whatever

standard it takes tO'amount-to'have a right to do

an officer safety search or a Terry patdown'or

whatever youtwant to call 'it. In* this case he had

hi's handfid-his,pocket,‘there weren’t drugs found °
:on Mr. Horne when he Was,stoppedy they didn’t have

Cany knowiedge of drugs in the’ house at the time,

they were séarching and they were going to see if

they found any. There is no testimony that any was

'found;

I feel'like the Butler case is on point with

the testimony we have here today. His hand was .in

his pocket and the individuals had been known to

have dealings with drugs in the past but I think

 the Butler case says that’s not sufficient foi the
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patdown search that‘was done, which would mean that
the search was in .violation of the Fourth Amendment
and we would ask that the drugs .be suppressed on
that ba51s.
| THE COURT: All right.
+~ Would, you like t¢=p1acé your argument on the:

record? |

MR, OZMENT: - Briefly, Your ‘Honor.. fhe first -
pornt‘of clarification,'the«ectasy was)foundrafter
he was underwarrestyAnnder a:search incident to
a%;ést, so at most.thefsnppressdonfhearing, fron”my
understandihé{gwoﬁld'only'be“for‘tHe craCKf |

MR. MEETZE:"; think he Was arrested pursuant‘
£6 finding the'crack I" think anythlng found as a

result of. the unlawful search and selzure would. be

fruit of-the po;sonlous‘tree and therefore

'inadmissible, so my motion would: pertain 'to.

.everything'.

R.:OZMENT: He was arrested for dlstrlbutlon

warrants that were issued preylously.' But I would

.point the Court to State versus Bailey, I prov1ded

Mr. Meetze with a copy. ‘'State versus Bailey says

when -a homeowner or someone with an interest in a
home gives consent to search the home any guests in

that home assume the risk by being in the home, so
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that concept may open them up to a search.

As far as the patdown, the case Mr. Meetze
cites, in fect in that case a car;was pulled over:
for a taillight: out, the officer:said he smelled
aleohol,‘so‘the crime'of:the'taillight and maybe a
DUI and a passenger was called out. - In this case
this was someene, the owner. of the home was
errested on drugAwarrants, a ‘known drug location

and a -drug house, they knew that Mr. Birch might be

at the house, ‘another ‘known drug dealer. Mr. BirchA‘
wasn’t- immediately patted down; was asked to take
his hand’ out of: his pocket he refused to comply

‘with pollce 1nstruct10n several tlmes before hlS

hand was removed from his pocket, I think that is
distinguishable from that: case and?that‘is what the
State relies on.

THE ébURT: "I agree, I don’t find there has

‘been any violation of the Fourth Améndment right, I

‘deny the motion.

MR. MEETZE: Thank yeu, Your Honor.

THE COURT: -Is your client hefe,'by chaﬁce?
MR. MEETZE: I do not know.

THE COURT: -Do you mind checking?

BAILIFF: He’'s. not here at this time.

THE COURT: The family member is here, could




60

10

11

- 12

13

14

.15

16
17
18

i9

20|

21

22

23

24

25

59

they help you find them?

MR. OZMENT: Your Honor, could we take a very

short recess?

THE COURT: All right.

MR. MEETZE- I'm'going .to walkadown to see if

I.can find him.
(Recessed at 9;51 a:m.).
(Resumed at 10:05 a.m.) .-
THE COURT: Is tne State ready to proceed?
MR. OZMENT: . Yes, Your-Honor.
‘THE COURT: TIs the defense ready to proceed?

- . MR MEETZE- Yes, Youeronor“

record before we begln, Mr. Ozment?
'{MR, OZMENT: Your Honor,;the-defendant
apparently has not been located SO we would call

the Clerk of Court to the stand to go over- the

#defendant s bond paperwork

e

THE COURT: All right, Madam Clerk,'you'may

come:-on around.

. SHERRY R. RHODES, after being first duly sworn,

testfified as follows:
THE COURT: Mr. Ozment,. you have handéd me
the defendant’s bond, correct?

MR. OZMENT: The Clerk of

THE COURT-f Anythlng you- need to place on the
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Court handed you the defendant’s bond.
THE COURT: I have examined the bond and it

states under that section called acknoWledgement by

"the defendant, "I understand and have been informed

that I have a right and obligation to be present at
trial and should I fail to attend the court the
trial will proceed in my absence."

All right. He has signed it Darrell Birch,

“dated December 4th, 2008. We’'ll make that a Court

exhibit.

(Bonﬁ_mafked as Court Exhibit Number 2).

THE CLERK: It was clocked in.

* ' THE COURT: She already has it in the file.
- THE CLERK: " Clocked ihADecémber 10th.

(Witness excused).

THE COURT: If we could, have a bailiff go
outside the courthouse and call this case three
fimes. |

Come around and be sworn ‘in.

CLEVELAND WHITE, after being first duly sworn,
tesﬁified as follows:

THE WITNESS: Your Honor, I called his name
front ani back.’ | |

THE COURT: Come\on around and take thag\

seat, if you would.
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EXAMINATION BY MR. OZMENT:.

Q ~ Would you please state your name and what you

1

do for the court.

A Clevelénd'White, Bailiff, Marion County
Courthouse. ' ;
Q Would you tell me what you just did outside

the Marion County Courthouse?

A I wen;ﬁputsidg at the front and called Mr.

Birch and read the .indictment numberAalso twice at

,thé front, twice at the back. ' .

Q All right. So, a-.total of four times?
A Yes, sir;., C A f” A |
- MR. OZMENT: I have no further,queétions.~

THE-COURT: All right. Did the defendant
show up, did Mf. Birch.show ﬁp and answer you?

"THE WITNESS: No, sir..

THE COURT: All right, Mr. Meetze, anything?

MR. MEETZE: No, sir, Your Homor.

THE COURT: All right, you may step down.

(Witness excused).

THE COURT: Anything further yéﬁ need to put
on the record, Mr. Ozmept?

MR. OZMENT: Yes, Your Honor. . For the

record, Mr. Meetié and I have discussed it but he

was also instructed by you yesterday specifically
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"to be here today, certainly by 9:30.

‘.

THE COURT: Mr. Meetze?

MR. MEETZE: That’'s correct, Your Honor. I
was not able to get in touch 'with Mr. Birch last
night; we actﬁéily called'hié gsister who gave us
some’confact information, we called thaﬁ numbér:
Actually when I called that it went’fo.a voice mail
but it was within a minute or two’ that he actually
called us. l} was able to speak to him and' I did
inform h;m%hé was to be:heré this morning at 9:00
o’‘clock. | |

THE  COURT: He was here" yesterday at the call

[N YR

of: the jury. - . = .
MRﬂ?MEETZE:‘ That’g“dorrec&..
THE COURT: He knew this trial'was‘going to
start today at §2§0, is that‘correct?

MR. MEETZE: He did, and I told him yesterday

" that we were picking a jury, the trial would start

thay, he has been aware for a‘number'of‘wéeks the
trial was scheduled.to start on Wednééday‘of‘this
week.

THE COURT: Okay, thank you very much. The
Court finds thatvthe defendant had notice»of
hearing and he knew that he would be tried in hié

absence if he did not show up and he is not here.
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. If you would, go ahééd'and‘bring out. the
jury:‘ o ; }
MR. .OZMENT: - Ypﬂf Honor,-we would also move
for bench warrant. | .

. rEE COURT: Granted.

MR . OZMQNT:‘ ThanK'yéﬁ[”Xéuf Honor. .

, THE COURT: Bring out tﬂé'juryﬂ:"
Ifhéﬁﬁury returne@iﬁo»the cogrtpoom).

THE COURT: All right, it’s good to have you,
good to bavé all of you. A,;
Madam?Clgrk, if you’would}'go ahead;and swear

U, N T - e el

~

" (Jury sworn) .
" THE CLERK: Thank you. . You may be seated.
THE COURT: All righth~1adies and gentlemen

of thé»jury, we’'re getting ready to start a trial

Abut_bgfore.wé'do'so I:just‘want to ianrmélly go

over é few things with yéu“just to give-YOh a
little working kﬁowledge about what you can expect
and what your role is and what myvroie’is and so
forth. -

Now, I do want to téll‘you at the very end of
this trial I'm going to give you my instruépions in
detail. You have to accept those'instruétions.

These are just preliminary instructions that are
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meant to give you a little bit of working knowledge

‘before we start.

The first thing I want to tell you is that

. the defendant in this case has nothing to prove.

The burden of proof is on the State of South
Carolina to prove the defendant guilty beyond a

reasonable doubt. I -will explain that to you in

‘greater detail at the end of this trial.

The next thing I want to explain to you is
that you are the‘juage of the facts in this case, I
am the judge of thé law. You ask YOurselvééL'"What
dées that mean;‘hbw do I diStinguish,between the

two?" What it means is you determine what the

facts of this case are, not me, not' my clerk, not

the léwyers, npbodyfin the audience, 'just you. You
ask yourself, "How do I do that?" Two things.

You just listen to the witnesses that come up

Vheré and 'sit down in’ this chair right here and are.

sworn in under oath-and they testify. You listen
to them, you can believe whichever witness you
want, you can ‘believe all of what a witness tells

you, nothing they tell you, you can believe one

witness against many or many against one.

You wonder, "How do I do that?"’ The same way

you do it when you listen to your hugband, your
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wife, your children,>you just use your common sense
and you judge the credibility and believability of
the witnesses that tgétify. So, you_will take the
testimony and you will take any. exhibits that are

admitted into the record as evidence and that is

.where you will determine what the facts of this

case afe.

Exhibits,may~be photogfaphs]-they_may_be"
pieces of paper, .they may be a weapon,"anyghing
like that: So, you have the testimony and exhibits
that  are admi;ted ipto the recofd as evidence.

That “is "how -you detefmine~what the facts are.

.In turn, I'm the judge of the law. I’'m here

to make Sure théseélawyers get a fair trial, make

sure‘these*partiesyget'a'fair trial and I'm here to

“instruct you on the law applicable to this case and

I will do that to you in great detail at the end of
this_case. |

‘I want you to understand when I. instruct you
on the law you have to-accept the laW'as i give it
to you. If you have‘any preconéeivéd ideas as to
what the law is or what you think‘the law ought to
be and it doesn’t agree with what I tell you the
law is you have to abaﬂdon those preconcéptions and

accept the law as I give it to you. And then at
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the very end when I tell you to begin your

‘deliberations your job will be to take the facts as

you find them, take the laws as I give it to you,
put the two together and make a decision therefrom.

Another thing I want to tell you is what ‘the

" lawyers ‘tell you’is not evidence. They' are
advocates for their clients. They are
spokespersonS‘for.theif clients. - Evidence comes

from those ‘two things, the witnesses thatﬁﬁespify

and any matters admitted ‘into the record as

~evidence. That is where you determine what  the

facts of the case are.

~Furthermore, 1 wéntjyou‘tblundersténd that at
no point inltime thiné'this‘wholé process, until
this césg is over,Ashould you eyen‘start taiking
éboﬁﬁ'this éése; and it is very, very important

becauée'you need to hear from everybody, including

me. at the very. end, before you start trying to make\'

a decision. So, if we take q-break and you go back

'into the jury room or if we take a break,at lunch

and yau go home  and then you come back do not talk
about the case with anybody, do not talk about the
case among yourselves.  You ask yourselveé; "What
can we talk about?" You'can talk about the

Gamecocks if you want, the lawyer over here might
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" Mr. Eoremana

say you can talk‘about the Georgia Bulldogs, the
other one might say the World Serles, anything,

sports, politics, it doesn t matter, put not this

case.

Furthermore, I do not want you to get on the

internet and reserach thistcase,,dovnotfread the

-newspaper, do not watch the news, qut stay.away>
from all independent research regarding this case.

aIt‘is'real important that you get~everything‘you

need right here in this- courthouse ~fflyou-Wi11 do "

that I w1ll apprec1ate it and if you will make sure -

‘nobody dlscusses thls case I- ‘will- apprec1ate 1t Com

I.want you to'sit_bagk right' now, I want you

just to relax. If yoﬁ have any problemsvat,all, if

you need water, if you‘needfa coke ortrﬁAsomebody

-

needs a break or an emergency pops up, if. you .just
~kind. of wave'your finger at'me, when we COme-to an
vapproprlate stopplng point I w1ll make sure you're

ttaken care of

So, if you would just relax right now, the
parties are>going,to give you thelr opening
statements, they are going to introduce themselves,
they are going introduce the pase,'then we’ll move

forward into the testimony.
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for him to arrest him.

Ali right, Solicitor.:

MR. OZMENT: May it please'the‘Court?

THE COURT: Sure. |

MR. OZMENT: I didn’t.get a chance to'meeﬁ
you ali yésteraay, my name is Matt Ozment, Mr.
Tucker was serving in my place ygstérday} I'm an
Assistant Solicitor here for %arion and Florence
andJI appreciateAyoﬁybeiﬁg*here today.

What brings us here today is something that

“happéned way back in Decémber of 2008. on that

‘day, you all will hear all this testimony from law

enforcement, an officer with the Marion P.D. was
driving just right ﬁé here by thg\iGA on thelpthér
side,-oﬁaMainﬂStregt right up here and saw an’
indi&idual he knew.’ He,knéwfﬁim-beéaUSé;helhqd
pending drug Qarrants on him:and they were looking
Now, that is not the defendaﬁt in the casé, a
different guy. So they stop him, he calls the Drug.
Unit, "I héve*Mr. Horne hére,“ they come, they
start to arrest Mr. Horne, they know where Mf:
Horne -lives because Mr. Horne was a knoWhAdrug
dealer, they knew his house had a lot of drug
transactions in and out of'it, they thought tﬁere

might be drugs there.
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‘yQur‘hand out of your pocket, please take'your hand
. out Qﬁ,your,poCket.ﬂ"The defendant wouldn’'t do it,

.so the officer took his hand out of his pocket.

When that happened a‘little canister fell on the

"ground. He didn’t touch the canister yet, -he took

boff the defendant’s hat, "he recognized him as an

individual that they were looking for and at that
time --

MR. MEETZE: Objection, Your Honor.

69
MR. MEETZE; Objectien, Your Honor. .
THE COURT: Excuse mé° - |
MR. MEETZE: I would object totall of that
‘THE COURT; Anythlng you need to. put on the
record? ﬁ '
MR.'MEETZE: Approach?
THE{éOURTs All right.. -
(Unrecordéd bench conference) . '
IMR.‘OZMENT: 'The,offieersiproceeded"to Mr.
Hdrne's house;lafter he said they could search it
Kthey went in Mr. Honne s hpuse. There were'several
Lindividuals in-the heuse ;‘One"of those individuals -
was the defendant in thls‘case | The defendant_had
his. hand in hlS jacket pocket and one, of the"
“offlcers sald "Hey,'take your hand'out of yonr'd
pocket.™" v,He asked-him one’ two, thtee times, . "Take
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THE COURT: Sustained.
- MR. OZMENT: At that time he was placed under
arrest.

Now, that canister was taken, it’s a little

'thihg of_Icebreakers,~liﬁt1e mints, it was taken

from him, law enforcement opened the canister and

sa& whét-they believed to be a.quantity of ‘crack

cocaine in there. Law enforcement weighed it,

packaged it, you will hear this,'packaged'it in a

‘bag, sealed it, sent it off to SLED to be tested.

t

When:they opened the Icebreakers there were
some pills in there that they thought looked like
ectasy, they sealed it the same-way, sent it off to

SLED to be tésted. You will hear from a qhemist

- from SLED that tested all these items, he will tell

you that the material that they thought was crack
turned out to be brack,~6.2 grams. He.wili_tell

you that the pills they‘thought were ectasy'turned

- out to beAectasy and some of the pills had

different markings, different colors. He will
explain all that to you.

‘He will explain how they tested it, they will

explain their process to make sure that nothing is

interfered with, to make sure that nothing is

contaminatedAor polluted or any of that and how
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théy fake every preéaution to make sure thaﬁ what
they test is not tainted in any way.

You will also hear from law enforcement.when
he was arrested and they took these what turngd out
to be drugs inéo possession, that he had over §SQO:
6n him and that he consented to giveithat f§ law
enforégmeﬁt. Buﬁ at the time heIWas°érfested he

not only had the drugs, he éiso had the money, and

“all that will be testified to here underzéath,,aé

" simple as that.-

'I thank you for being here, I appreciate you

taking time. I know you all are busy, I appreciate

"you coming to listen to us today; I. would asknthat ;?

you give us a fair trial andfghve the defendanﬁ a
fair trial and-jUSt uée\your éomﬁon sense and do
what is right, that is rall I}h asking er.4'
I appreciate‘it andvthank you. |
 THE COURT: Mr. Meetze.
"MR. MEETZE: I would like to be heard on a
motioh.
THE COURT:  All right. Members of the jury,

if you would step,babk into the jury room Jjust for

"a moment. Like I said earlier, do not discuss the

case..

(The jury was excused from the courtroom) .
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1 _ THE COURT: All right, Mr. Meetze.

2 MR MEETZE: Thank you, Your Honor. If it

3| please the Court, I just feel like I needed for

4| purposes of the record and everythipg,“l need to

5{ make a motion for a mistrial at this time based on
6| the opening statement thét was just given.

T Stdatements were made td the jury with regard
8| to Mr. Horne, that he had outstanding drug

9. Wafrants> that his house was a known drug house,

10| that my client was at that héuée,'and subsequently
11| after you sustained the objection to that'itvwas

12| made mention during the ppehing statement that when
,13 Mr. Birch’s hat was.;émoved he was redbgnized as

‘14 ysomebody that they were looking for, which giveé

15| clear implication they weren’t looking for him to
16|{ ask him ‘to lunch or énything_like‘that, ana i just
17| feel 1iké, I understand the Court just fold the

18| jury that what attorneys séy is not evidence and I
19| understand all that but it is out'there, whether it
20 .is evidence in actuality or not, ‘it is a bell that
21| can’t be unrung and I do believe that ‘it prejudices
22| my client and because it is out thefe it is going
23| to deprive Mr. Birch of the ability to have a fair
24| trial.

25 ' ' Clearly saying the police were already
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looking'fbr him for something indicates they were
looking for him for prior wrongdoing. He is not
here today to be tried for any prior wrongdoing, he

is being tried for what héppened_on that day in-

that -house and I think having that information and

- that knowledge:is overly prejudicial and deprives 

my  client of the ability to get. a fair trial.

THE COURT: Mr. Ozment?

MR. OZMENT: Your.Hpnof, any information
regardingva. Horne I don’t think prejudices his
client., I\think it is  fair for the jury to héve a
completé;picfure who is Mr. Horne, why'aid the

police. stop him, why was he under arrest, why would

‘they want to search his house. I mean, that is-

just giving.a.complete picture of ‘'the facts. That
has nothing to do with Mr. Birch. Mr. Birch lived

in the house, but anything regarding Mr. Horne, I

- don’t see that prejudices Mr. Birch.

THE‘COURT; I think what I'm go;ng to do, Iym
going to deﬁy your motion but I’'m going to.puil
tpem out here and remind them again that what the
lawyers say is not evidence, opening statements are
not evidence, they are just simply intrdduction to
the case itself and we’re going to give Mr. Meetze

that right as well and they are to consider, like I
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back>out

say, only the evidence before them;‘testimonynfrom

the stand and whatever exhlblts are admltted 1nto

, the record.. quOn't-have a whole lot of trouble

with»% lot of it. AKnown~drug houser in-the future
you mlght want to just refer to it as .a house, then
we' 11 let the facts ' flesh it out as time goes by

MR. OZMENT: ~I don't know~1f thlswls the

-uappropriate time, we may need to . talk about howﬂ"

much I can go into that, how: much I can't.

THE 'COURT: Will, once you get. éomebody on.

the stand and 1t becomes an issue at that tlme, an

openlng statement is simply an 1ntroductlon_tozthe

case'itself-fflhthink that is where,Mr.,Meetée is

comlng from: "A el - g

MR. MEETZE "Thank you, Your: Honor .

THE COURT: Let’s go ahead and brlng the Jury

(The jury returned ‘to the courtroom) .
-THE'COURT: All rlght members of the jury, I-
want to eﬁphasize to YQu”again at” this time, like I’

did a few minutes ago, that what the‘iawyers tell

you is not evidence. Evidence comes ifrom this

‘witness stand right here, the witnesses that

testify to you and any documents that may be

admitted into the record as evidence, not what the
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lawyers tell you It is very, very 1mportant I

Fwant you to understand- also that. openlng statements,

.are. 81mply openlng statements They are meant to

be 1ntroductlons to the Openlng .

SN

case-ltselfk”

statéments are also not evidence,.so'what you need

H

10;?

11

“to be concerned w1th 1s
Fdocuments admltted 1nto

| ‘¢~ ALl _right,
‘on Mr.
;il MR MEETZE:

please the Court

with that belng sald
Meetze to glve hlS openlng statement

Thank you,

the testimony and the
the record ’ B o
I w1ll call o

Your Honor, 1f 1t

s

;R

fyesterday but I.will do that agaln
yMeetze and I work here 1n ‘the Marlon Publlc
,“Defender s offlce,rI m’ happy to. be here today t
represent Darrell Berh .é;
;You have;heard a:numberyof;times“andyl:hl
say~lthagain,7what I‘tell you ‘ |

what}Mr.nOzmentftolduyousjustha little bit ago

riot evidence, we’re just here
‘road map, just explain ceértain things to you.
evidence in the case will come from testimony,

possibly'exhibits,

My name iy VlcQ

O

B

s

11
is

The

primarily testimony that comes

from this witness stand and that is how it happens

3 .

in most cases, okay?

L had an opportunlty to 1ntroduce myself -ji~

now is not ‘evidence, .

to sort of give you a
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We are 'a society of drama and television and.
different things like that and we get, I know ‘

before I got into this profession.I didn’t know a

lot of stuff about our laws and differentithings

i

~like ‘that ‘and you see what is on TV{'you just sort

of get it in your led that is how it is everywhere
all the time but that is really not the case.
'Casesharentt, you. know, your average everyday

typical kind of case, if they tried to televise it

. ' ‘ Vo :
they wouldn’t have many watchers because a lot of

time it is not the dramatic¢ effect that TV-puts on

a~lot of cases. Most "cases, don t have thlngs 11ke

lDNA: blood and halr, flngerprrnts, all that klnd ofh

stuff. Most ev1dence in cases is testlmOnym

TestlmOny is‘what-mbSt cases have as eVidenee

'There is some that aren’ t but that is usually the

prlmary form of ev1dence in a- case and ' I would

expect that would be the prlmary ev1dence here

“today.

I will tell you that Mr. Birch is presumed
innocent in this caSe. Ever§body in this:ceuntry
charged with any kind of criminal case, theY’fe’
presumed innoceht-until such.tiﬁe aS'they_can.be
prOven.gﬁilty beyohd‘a reasonable doubt. That |

presumption of innocence is an important
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fundamental part of our laws, something that we all
know and respect'as'just“that our law.
The presumptlon of innocence, it is

important, as- 1mportant as anythlng else we have in

our lives, because our rlghts, ourarlghts are taken

for érantedua lot of times. You can”t under
estlmate how 1mportant they are- and that is a.

fundamental rlght in any.crlmlnal case, is that Mr

~Birch'is~presumed iﬁnocent and“that'innocence, that

presumptlon of’ 1nnocence will remain w1th hlm untllh

»such t1me as the State can conv1nce each of you -

beyond a’ reasonable doubt~ that Mr B1rch is gullty"

Which brlngs'up another fpndamental pr1nc1ple

- of ohr criminal‘lawﬁ thch is the bhrden of proof

is beyond a reasonabie doubt . You mayihavekheard

- that phrase or. term before. Different kinds of

jury trlals in Clrcult Court, that is“where we are,

we're in Clrcult Court ‘we’'re in Marlon County,
4

there ‘is two dlfferent lelSlonS of Circuit . Court

_ One 1S»the Court of Common Pleas, also known as

civil courtr Civil court is where a’lot of times
they deal with, you khow, accident cases,‘wreck-
cases, somebody might have been injured either on
the job.or some kind of a car accident or something

like that where a lawsuit may have taken place.and
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normally in a case like that the issue at hand is

money damages, somebody is injured in some way or

"another and it cost them some money and they are

trying to get their. money back. And that is

'importdnt,_obviously.that is important to all of

us.
But in a criminal case it’s just, in a
criminal case it’s not somebody’s financial

wellbeing. They are taking their very liberty in a

criminal case and that is much, much more

important, and because of that the burden of proof

is much higher.” In a civil case I referred to just

a little bit ago the burden of proof is called by

" preponderance of the evidence or more likely than
- not, sort of a 51 percent to 49 percent deal. TIf .
it is is just enough to believe one side over

“another, then a jury in a civil case will find fofe

that person.’

. You think of the scales of justice,«in a
civil case onceé all the evidence is presénted and
pﬁt into play if the evidence for each side is put
there and it tilts ever: so slightly in one

direction, then that is the side the jury would

find in favor of.

In a criminal case it is much different, the
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bufden of proof is much highef because in a
criminallcourt we;re not dealing with]money
damages, Qe’re dealing with.somebOdf;s liberﬁy.
There is nqthing»more_important than that,fthat is
why,the bufden of proof in a criminal case is so
high,.beyond‘a reasénable‘doubt. 'The proof dqeé
not have to overcome .any and all doubt but. a
standard that doeé come fprther‘than.that, the

State has to presenﬁ(evidenge, pile on evidence and

"pile on evidence until 'such time. as each of you are”

caninced_beyond a‘reaéohabietdbubt that‘somedhe is

.guilty_before:ﬁh@yfcan_béfconvictgd;«and it.is ]

becausefin this court we are dealing. with people’s

verylliveg'énd their very liberty and there is

‘nothing more important than that: It doesn!t 

métter how long a case lasts, it doesn’'t mattef the |-
cﬁarges, all those principles are in piay and it
makes this cases extremely serious and_éxtﬁehely
important, i
I appreciate your attention in the case, we
don‘t anticipate the case will 1gst)very loﬁg, we
certainly appréc%ate your attention. I will get-an
opportunit& té ébeak,before you again at the close

of all the evidenCe{ -At that time I will be asking

~that you find a verdict in this case which we
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bélieve épeakSAthe truth, and that would-be”a'
verdict of not guilty.

THE COURT: Thank youw.

Mr. Ozment, call Qour first witness.:

MR. OZMENT;_ Your Honor, the State would call

Officer Grice to the stand.
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. know, raise your hand.

ERNIE GRICE, after being first duly sworn,
testified as follows:

DIRECT EXAMINATION BY MR. OZMENT:

Q . How, are yoﬁ today, Officer Grice5
A All right:
Q. Can you.please state-yéur name and what do

you for thé record?

A . Ernie Grice, I'm a sergeant wiEhwthe'Marion.

"Police Departent.,

Q * _ How long have. you been with the Marion Police -

¢

Department?

A I've been in law enforcement ten years.
Q  All here'invMarion?
A In Marion and Marion County.

"THE COURT: Ifgyou all can’t hear just let me

i

‘- . Be sure and épeék up .

THE WITNESS: Okay.

BY MR. OZMENT:

Oon December 3rd, 2008, did you work that day-z

Q

A I did.

Q '~ Here in Marion?

A Yes.

0 Did you come in contact with an individual

around the IGA that day?
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Unit had --

I did.
Who was that individual?
It was Byron Horne. )
All'right. Is he the defendant in this case?
No, he’s not.
Ail-rightu‘ What drew’your'atténtion to Mr:

" Horne? |

A I was“travéling south on Main Streét andbf

observed an-individual that I knew was Byron Horne.
I also knew that thé Marion County éombine Drﬁgf‘

MR. MEETZE: Object, Your Honor. - May we:
approach?

THEVCOURT;' Sure.

(Unrecérded bench conference) .

BY MR. OZMENT:

Q - You were sayingiyou approached Mr. Horne and
you recognized him. Why dia you say you recognized
him? | |

A '; i recdgnized Mr. Horne because I had prior

knowledge that the Marion County Drug Unit had
warrants for this individual .
MR. MEETZE: Your Honor, I~objeét.

THE COURT: Overruled.

Q ~ All right. Do you know what those warrants
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were for?
A All I know, narcotic warrants.

0 All right. .After you recognized him what did
you do next? )

A ' i notified Agent Cribb and Agent Collins of

 the: Marion County Drug Unit, told them that I saw

.Mr. Horne, where he was at, they came and met me
with Mr. Horne. . .

Q At what point did you approach Mr. Horne?

CA LI apprpached'him whgﬁ, after. I notified them .

énd we all went up together and‘met,him.L‘
Q ’rAll'%ight}'*Was‘MfI,HoT@e pl&éédjﬁﬁder"
arregt? | l
ée was.

At that time?
‘Hé'waé.

Why was he éLaced under arrest?

F3 .
Because of narcotic warrants.

o » O B O B

All right. After‘he was placed unde;-arreét
do youaknoﬁ if any‘questionfébout searchiqg_his
housexcame up? | |

A . Agent Cribb asked, Mr. Horne who was at his
house, he stated‘his cousin. 7
MR. MEETZE: Objeétibn, Your Honor, hearsay.

MR. OZMENT: I will rephrase, Your Honor.
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THE COURT: Sustained.
BY MR. OZMENT:

Q Don’t tell me what Agent Cribb or Mr. Horne
said but in your presence at anytime did consent to.

search the house come up?

A ~ Yes.

Q All rightl Following that was a search of

the house done?

A It was.
Q- All right. And whose house'wasﬁit?
A That was Mr. Horne’s house. |
Q All riéht. Were you present for the search

of the  house?

A - I was.

Q | All right. Do you recall.whgre the house
was? |

A It was ) , - I thiﬁk ., Apartment . ,
Street. | |

Q Is that here in Marion?

A Yes. A

Q Marion County?

A Yes.

Q What was your involvement in the seargh of

the house?

A I assisted Agent Collins in clearing the
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house out.

Q Did you enter the house?
A I did.
Q- When you entered the house did you have

occasion to have any contact with Darrell Birch?

A I did.

- Q Was he in the:houéé?
A‘ ‘ Hé was.

- Q Tell me about your interaction with Mr.
Bi;th.
A ' MYself and Agent Collins ehteredﬁthe

-fesfﬁénce, there was an individual in the front
foom'had a ball cap and coat'and‘jeanskon. The
individual had his left hand in his pocket.  Agent
Cpllins Went down the hall and continued to clear
‘ithe house out. I told this individual several
times to remove his hand. He refuéed at all times.
'i did ndt~know if the individual had a weapon on
him Eo hurt me, Agent Collins or'anyone else.
Q  Ex¢use me. Do you remember how many times
you asked him to remove his hand?
A I know at least three or more.
Q All right. And what pocket was it in, pants
pocket, coat pocket?

A To my knowledge it was in his pants pocket.
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7
A |
Q Okay. Sorry, continue. You asked him three.
times to remove his hand?
A I askéd him more than three times to remove

his hand, he“refuséd, and for my safety at well as:

eveyybod? in the house, I didn’t know‘if he had a

-

weapon or anything on him, I forcibly removed his

hand and when I did an object fell out on the

floor.
Q Can you describe that,pbject for me?.
A The objedt was,-appeared to be a medicine

bottle wrapped in black tape, electric tape.

Q ~ If you saw that‘objecticould you recognize
it? -

LA o I can.

MR;‘OZMENT:‘ YourlHonpr,.may I approach the
witness? ’ | ) |

THE COURT: Sure. Show it to’Mr. Meetze
first. o

Q I'm handing you a sealed bag, I don’t want

‘you to unseal that bag, I'm just going to ask you,

do you see the object in that bag?

A .’I.do.

Q Can you identify ;t? You can pick up the
bag. | A |

A This black bottle.
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Q All right. So,vaftér the black container
fell out of his pocket what did YOu do next?
A  2 After thé container fell out of his pocket,

like i'said,.he had é ball cap on,'pulled down like

. he may be concealing his identity, I removed the

-ball céb,‘I‘kneW him as Darrell Birch and I élsofg

knew that the Marion County Comblned Drug Unit was

. also 1ook1ng for him as well.

MR. MEETZEE ObjecthnhtY6Ur Honor.
. THE COURT: Sustaiﬁéa. 4
 MR. MEETZE: Approach
*?*’THE’CQURTA Do you want 'to” make a m§t10n7"”
MR. MﬁETZE; Yes, Your Honor. |

THE COURT: Members of. the jury, if you

would, step into the’ jury rcom for just a moment.

(The jury was excused from the, courtroom) .
THE COURT: Mr. Meetze
MR. MEETZE: Thank you, Your Honor.

Your Honor, again now it is actually in

evidence that the Drug Unit was looking for him,

that hé”hadeprior knowledge the Drug Unit was

"looking for Mr. Birch, all before any drugs were

found but now the jury knows that he had some kind

" of past in regards to drugs because the Drug Unit

was looking for.him. I obviously ask the Court to




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

89 8-8

strike that... You could give the jury instruction
but I don’t feel like a curative instruction can do
what needs to be done. You can’t unring that bell,

it is out there and you can’t tell them to unhear

'something and I just feel like ‘that based on that,

again, that I think it compromises Mr. Birch'’s

ability to réEeiVe a fair and impartial trial in

the case. We move for mistrial.

THE COURT: 'Why don’t we go ahead and give

them a curative instruction. What specific

language do you want me to tell them, to completely

iénore it in this regard? N

MR. MEETZE: ’I:thiﬁk if the Court would
instruct them ‘that there could be times during the
trial where testimony may be élicited that is not
appropriate. | ' ' ' )

' THE COURT: I understand that. Specifically
What,testimény are you talking about?

MR. MEETZE: The testimony that his hat was
removed and he was récégnized as‘Dérrell Birch and
that Officer Grice had‘prior knowledge that the
Combined Drug Unit was looking for him. I think
that was esséntiélly it.

MR. OZMENT: .Essentially.:

MR. MEETZE: I think that that is what I
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would ask them to disregard_but“again I would --
THE COURT: I'm going to deny your motion but
I will give them a curative instruction in}that
regard. |
You, can go ahead add bring out the jury.'
(The jury‘returned‘ﬁo the courtroom).
MR. MEETZE: May we. approach?
“(Unrecprded'behgh.copferenqe).
“fHE=CbURT:; All right, ladieé and gentlemén
of thé‘jury, IAwant:tb insfruct you that the

testimony this officer.gave whenvbé Said‘that when

the individual'’s-hat was .removed he. recognized him

f

-és»Darreli Birch and that the officer had knowledge

that the Marion County}Drug}Uniﬁ‘was lookingffor
him, I want to instruct you that that is impfoper

and is not evidence and is irrelevant, thus you

should not consider that portion of this testimony'

for any purpose. whatsoever during this'triél and in
your deliberations‘at the énd of this casé.

_All right, with that being said, Splicitofp
if you ﬁould cbntinue; | , |

MR. MEETZE: ,Fof purposes of theArecord I
would object.

TﬁE COURT: All right. Objection overruled.

MR. MEETZE: Thank you, Your Honor.
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BY MR. OZMENT:
Q Officer, after you removed his hat did ybu

have a chance to search Mr. Birch’s person?

A Mr“_Birch was not searchéd until after he was
ar%eSted; | | |

Qk Did'you'berform that search?

A: - fes, I did.

Q What{did_yoﬁ f£ind? ﬁid-youﬁfihd an&thing-in

that search?

‘a _Mf.QBirch had on his pérson an Icebreakers

canister containing several pills;'different

¢

A I do. "It was different colored pills.

~colored pills.

Q- Allrright. Goihg back to the sealed plastic

pagk'in‘front of you, could you identify any of

that, iﬁ;thelitems yolu just described were in that

paqk?
- - Can youAfndicégé to ué-what YOp'rQ pqinfing
to?.
A | The Icebreaker canister.
Q Do'yquvsee any of the pills that were in the

Icebreakers canister?

Q Thank you, officer.
Did you at any poiht then retrieve the little

black container that had fallen?
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. A I did.
Q What did you do with it?
A ‘I picked it up, opened it up to see .what it

contained.

.Q What did F—.just describefwhat~you saw, just

describe what you saw in"it.
A ‘ Several off whlte rock 11ke substances that

was con81stent with crack cocalne

Q Do you see any’ of that rock llke substance in

that- plastlc bag°

A I do{ It s behind thlS

“Q“. All rlght “So; after you had collected the

lcebreakers and the pills, the black contalner w1th

Vthe off whlte rock llke substance, what dld you do

w1th those. 1tems'>
A 1 give them to Agent Crlbb

Q Dld you put them 1n a bag or anythlng llke,

‘that or dld you just -- what did you do w1th 1t'

'
1

exactly?

~A To my- knowledge, I think I just transferred

them over to the agent.

Q Was he at the scene at that time?
A . Yes, he'was.
Q All right. Who else was at the scene when

the house was searched?
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Agent Collins.
And ‘Agent Cribb?

"Yes.

o » 0o »

All right. Sir, did you find any currency on

M;}‘Birch when ‘he was searched?

A . I did. L s
Q . ‘Dofyou récgllwthe‘amouﬁt of that currency?;
A I want to say.it was a little over $500.
Q Ail right. What did'ybu do with thaf
cuirency? | 7
4A ;v It was ais; tranéferred over to. Agent éribb.
Q . All right.  My'figal éuestibn is when Mr.

Bi%ch was placed under érrest and you finished
searching him did you'know that was the'defendant
"in this cage Mr. Bircﬁ? |

A I did. |

| MR. OZMENT: No further questions, Your
Honor.
THE COURT: Mr: Meetze. "

CROSS EXAMINATION ﬁ&lMR.~MEETZE:

Q . Officer Gricé; you were on duty in Marion on
'becéhberuthe 3rd, 2008, some;ime around 10:00
o’clock? | |

A A»;I was.

Q And you saw Mr. Horne?
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A I did.
Q And you approached'him and'You‘C6ntacted

other law enforcement officials to come to the

scene?

E N aid. - N

Q .They éameftb the scene and Mr: Hérne waé
arrested there? '~ .. . .~ ?:

A. . He was. |

Q: . Okay. . Ané did‘you:a:reéé Mr.rHorne

“personally?f

A __E'Nq} sir.

o “But you :W'er'é.:‘}pr'es"eﬁt?‘f” — e
% ‘ Yes, sir. ‘ :

é( :lokay. "And wéuhéve‘talked %bodtytimes and -
approxiﬁate times;f Do. you know exactly;what time

you saw him aﬁa and—whatﬂtime you“balled -

A . . I cannot saylfhe exéct time. I know it was
mid morningf | i

Q “You did not d}sbuss with Mri Hofhe aﬂy kind
of consent to search?his residence pe?spnélly?

A . No, sir.

Q Okay. You weren’t?involvéd-iﬁ*anything in -

that regard?
A " Not me personally, no, sir.

Q You did end up going to Mr. Horne's
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residence?

A I did.
Q You do not recall.exactly what time that was?
A Like I said, it was all mid morning, I don't

know exactiy what time.
Q All ‘right. You did enter -- when you got

there were you the -only officer there?.

A . No, I was not.

Q - How many other'officers were there?

A ’ There were threefﬁ

'Q . Okay. Were they inhpiain lethésj'wére they

uniformed officers like yourself, like yéu’re heréA

today? 
A »3l No, sir. :,:' S T
QQ | Okayiv-You-did~entef the house?
a1 did. | |
"9 . You did hot have avéearch~warran£{with you or

anything like that?

Not. in my hand.

You knocked on the door to enter the housev?
Agent Collins knocked on the door.

Okay. Did entry have to be forceful?
No,'sir.

So.you all were allowed into ‘the house?

Yes.:
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