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STATEMENT OF THE ISSUES ON APPEAL |

DID THE ADMINISTRATIVE LAW COURT ERR BY UPHOLDING THE
COMMITTEE USE OF AN INCORRECT STANDARD OF REVIEW?

DID THE ADMINISTRATIVE LAW COURT ERR IN RULING

APPELLANT’S STATEMENTS WERE NOT INCONSISTENT OR
- CONTRADICTORY?

DID THE ADMINISTRATIVE LAW COURT ERR IN AFFIRMING THE: -
FINDING OF A CAUSAL CONNECTION BETWEEN THE FILING OF
RESPONDENT’S LAWSUIT AND THE DEPARTMENT OF
CORRECTIONS’ DECISION TO TAKE CORRECTIVE ACTION?



STATEMENT OF CASE

This matter comes before the Court pursuant to an appeal by the Department of
Corrections (SCDC) challenging the decision of the Administrative Law Court (ALC)
which resulted in the reversal of corrective action SCDC took against its employee, Mr.
Johnnie L. Bryant (respondent). -

Respondent was employed by SCDC as a sergeant at _Ridgeland Correctional
-Iristrt.ution.‘ On August 17, 2008 ir1 a dorm at Ridgeland Correctional Institution, inmate )
Thomas Doughty assaulted Correctional Officer Kenneth Cobb, strikirig him in the back
of the head with a lock tied to'a string. Respondent, along with Officer John Middleton,
arrived in response to the incident. Réspondent and Middtetorr ﬁrst attempted to gain
‘control over inmate Doughty through the use of chemical munitions. When that failed, :
the twd of them phys/ically took inmate -Doughtyl to the floor. They then handcuffed
irlmate Doughty before esccrrting him outsrde. (R.p.324-25).

~ At the heart of this case are the events which transpired while they were escorting
inmate Doughty. By the tirrre Middletorr 'and respondent had transferred custody to
ereutenant John nggms outside th; dorm, inmate Doughty s head had been split and he
| was bleedrng profusely. (R.p.156, lrnes 19-21; p.398).

Respondgnt’s initial handwritten report, which purported to have been written
August 17, 2008, the day of the incident, indicated no significant events related to the
escorting of inmate Doughty at all:

I, Sgt. Johnnie Bryant res'pc’),nd‘ t:) -Beaufort-B wing an observe Ofc.

Kenneth Cobb bleeding from the rear of his head. I told Officer Cobb to

exit the Beaufort-B wing and go to medical. I then observe Inmate
Thomas Doughty # 238012 W/M with a sock swinging it (with a lock
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inside). I gave Inmate Doughty several directive to drop the sock (with the
lock inside) and turn to be cuff. Inmate refuse and began to approach me
(Sgt. Bryant). I pulled my Top Cop # 813 and administered one burst to
the Facial Area. Inmate Doughty continued his actions and refused.
Inmate Doughty appeared to be on some type of narcotic. Inmate Doughty
look wild. I Sgt. Bryant and Ofc. Middleton place Inmate Doughty on the
floor. I cuff Inmate Doughty and escort the Inmate Doughty out the
unit.

(R.p.401) (emphasis added).
A typewritten report also dated August 17, 2008 by respondenf similarly described
an uneventful escort of inmate Doughty:

I, Sgt. J. Bryant responded to the Beaufort “B” wing as a first responder .
and observed Ofc. K. Cobb bleeding from the back of his head. I told Ofc.
K. Cobb to report to medical. I then observed Inmate Doughty, Thomas
~W/M #238012-swinging a string with a pad lock tied to one end. I gave
. Inmate Doughty several directives to drop the weapon. Inmate Doughty
refused all directives and continued to swing the weapon while
aggressively approaching me and yelling, ‘““Y”all caused this shit!” I then
administered one short burst of Top Cop chemical munitions from canister
#813 to the facial'area of Inmate Doughty. Inmate Doughty still continued
with his aggressive behavior. Ofc. J. Middleton then administered a short
burst of Top Cop chemical munition to Inmate Doughty’ s facial area.
Inmate Doughty still did not cease his actions. At that time, I and Ofc. J.
~ Middleton knew the chemical munitions were ineffective against Inmate .
Doughty. Ithen maintained eye contact with Inmate Doughty to give Ofc.
J. Middleton the opportunity to go around to the right side of Inmate: =
Doughty, while I remained on the left side of Inmate Doughty. Inmate
- Doughty kept his eyes on me while still swinging the weapon and did not
see Ofc. J. Middleton approaching him from the right side. During the
takedown procedure, Ofc. J. Middleton approached Inmate Doughty from
the right rear and I approached Inmate Doughty from the left side. After
Ofc. J. Middleton got control of Inmate Doughty’s right arm, I gained
control of the left arm and we simultaneously place Inmate Doughty to the
floor. I, Sgt. J. Bryant, then placed the handcuffs on Inmate Doughty. We
then escorted Inmate Doughty to the outside of the unit where Sgt. J.
Wiggins assumed control of the inmate. Inmate Doughty was escorted
to medical for treatment of injuries sustained during the takedown. -
Beginning weight of chemical munitions canister #813 was 142 grams,
ending weighty was 118 grams, total chemical munitions used was 24
grams.
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(R.p.398) (emphasis added).
However, a voluntary statement given by respondent to investigators on August
20, 2008 described the escorting of inmate Doughty out of the dorm differently:

On August 17, 2008 at Ridgeland Coorectional Institution at approximately 4:30
pm. Sgt. Johnnie Bryant responded to the Beaufort “B” Wing as a First
Responder and observed OFC Kenneth Cobb bleeding from the back the head. 1
told OFC K. Cobb to report to medical. Ithen observed Inmate Thomas Doughty
W/M swinging a string with a Padlock tied to one end. I gave Inmate Doughty
several directives to drop the weapon. Inmate Doughty refused all directives and
continued to swing the weapon while aggressively approaching me and yelling,
“Y’all caused this shit!” I then administered a short burst of Top Cop chemical
munitions from canister #813 to the facial area of Inmate Doughty. Inmate
Doughty still continued with his aggressive behavior. OFC John Middleton then
administered a short burst of Top Cop chemical munition to Inmate Doughty’s
facial area. Inmate Doughty did not cease his actions. I and OFC J. Middleton
then lowered Inmate Doughty to the floor to restrain him. Inmate Doughty

_resisted being placed in restraints. After a brief struggle, Inmate Doughty was

successfully restrained. I and OFC Middleton while escorting Inmate Doughty
outside, Fell while coming out of (along with Inmate Doughty) the exit door,
because Inmate Doughty still was resisting. We pick Inmate Doughty up Sgt
John Wiggins assumed control of Inmate Doughty. When Inmate Doughty
lowered his head, I Sgt Bryant notice one or two drops of blood. I Sgt Bryant
ran into the Unit to rinse my Facial Area and to finish unlocking the unit.

/

(R.pp.400, 402) (emphasis added).

Due to the injuries to inmate Doughty’s head, he was franspoi‘ted by ambulance to
a local hospital, where he received thirty-séven staples to tﬁe outside of the head and eight
stitches to the inside of the head. (R.pp.324, 326). Investigators discovered a blood stain
approximately five feet above the ground on a wail outside fhc dorm, and DNA testing
éqﬁﬁrmed the blc;od was inmate Doughty’s. (R.p.326). Respondent was placgd on
administrat.iv‘e suspension, and he was indicted for misconduct in public office and

assault and battery with intent to kill. (R.p.142, lines 6-1 8, p.300).
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Respondént remained on administrative suspension until his employment was
;[errninated, effective March 30, 2011. Respondent was terminated based on violations of
SCDC 'pvolicy in connection with the events of August 17, 2008: the use of unnecessary or
excessive force; making false statements during the course of an official investigation;
and falgiﬁcatién,of official documents. (R.p.327).

Respondent challenged the termination through the State Employee_Grievance
process. See S.C. Code Ann..§§ 8-177310 to -380. At the grie.vancehearing, respondent
déscribed the eécorting of inniate Dou’ghty as being a continuing physical conﬂict:‘

When we got him down, finally got him down, I cuffed him up. . . . We trying to
struggle. He’s steady fighting us back, fighting us back. '

We trying to get him to the door. Now mind you I’m blind. I’m really blind from
. the Top Cop. Officer Middleton blind from the Top Cop. We don’t have any gas
maskson. . ... ' :

So we struggling and struggling. He’s fighting and he’s fighting because he don’t -
want to go out. So when we got to the door, we pushing, pushing, we push him
out the door. When we push him out the door, all three of us fell coming out the -
door — I mean, you know, at the door we fell..

Push him out the door, Officer Middleton fall, I fell because we had him on both
sides. So when I pick — when we picked him up, like I said, I hardly couldn’t see,
but it looke like I seen like one or two drip of blood, which that’s what I stated on
my report, on the report when I wrote — when I came off of vacation and talked
with Mr. Hamer when I did remember that we did fell coming out the door.

Anyway, and so when I picked him up, I’m trying to blink, blink, trying to see, so’
it looked like I seen Sergeant Wiggins come across the yard. . . . I asked Officer
Middleton, you got him, because a lot of the inmates.-. . . They trying come out
though because they gagging. . . .

“So I'asked — like I said I asked Officer Middleton. He said, yeah. I snatched his
keys and then I took my keys and I locked the front door. .

(R.p.116, line 14 — p.118, line §).



Investigator Fred Hamer testified at the hearing. Investigator Hamer explained
“Well, you know, you’ve got a — we have a serious — seriously injured individual, and you
know, you’re the supervisor in that part\icular area, and you are right on the scene, and
there’s nothing indicated in your first report about What happened to that ihdiviaual?”
(R.p.196, lines 5-10). Investigator Hamer furthef elaborated that profound things had
been left out of the incident reports, and those omissions reflected an effort to mislead.
(R.p.200, lines 2-7; p.201, lines 13-18).

At the conclusion of the hearing the State Employee Grievance Committee (the
Committée) overturned SCDb’S decisién to terminate respohdent’s employment.
Although the Committee found Investi Z;;ator Hamer’s _testimc;ny to Be credible, it
nevertheless ruled SCDC lacked sufficient evidence to support the charges of use of
unnecessary or excessive fdr'ce, making félse; statements dﬁrinlg the course of an official
invesfigétion, énd falsification of official dbcuments; In doing so, the Committee applied
the standar_d.of review provided in S.C. Code Ann. §. 8-1 77340(E)(i), failing to apply to
the fnofe deferential standard of réview for g_ase,s' -involiving abuse of an inmate from S.C.
Code Ann. § 8-17-340(E)(1). (R.pp.53-54).

SCDC filed a timely motion for reconsidefation, arguing: (1) the Committee
applied‘an incorrect standard of review; (2) the:commitiee e&ed by finding SCDC iacked .
sufficient evidence to support the charges of fnaking false statements duri.ng the c‘ourse‘of
an official investigation and falsification of official documents; and (3) the Committee
erred in implying a causal connection between a le;wsuit réspondent filed and |

respondent’s termination.” (R.pp.63-72).



The Committée denied SCDC’s motion for reconsideration. As to the erroneous
standard of review, the Committee attorney declined to allow the Committee to consider
the case uhsing the correct standard, finding no obj ection had been timely made to the
incorrect standard of review. As to the sufficiency of the evidence, the Committeé upheld
its original decision. The Committee also stood by its conclusion réspondent’s lawsuit
was connected to the termination éf his employment. (R.pp.27-30). '

On éppeal, the. ALC upheld the Committee’s décisién. The ALC found the
standard of reviev;/ appliéd by the Commitiee had become the léw of the éase and .
therefore, declined to address the isspe on appeal. The ALC also uphéld the »Cc;mmittee’s :
deterrﬁinétién SCDC provided-insﬁfﬁcient evidence to supinort they charge of making fglse
statementsj In additipn, the ALC afﬁrmed the Committee’s finding that :responden:t’s
termination was frl‘_qtivated, at least in part, by a civil lawsuit ﬁledrby respondent. ‘;
(Rtp.p'.AS'-S). | | |

‘SCDC now apipeals t};e ALC’s decision to this-Coﬁrt. For the reasons‘ that follqw, |

- SCDC respectfully requests the ALC’s decision be reversed.



ARGUMENT

I THE ADMINISTRATIVE LAW COURT ERRED BY UPHOLDING THE
COMMITTEE’S USE OF AN INCORRECT STANDARD OF REVIEW..

The ALC’s decision erred.by upholding the Committee’s reliance on the incorrect
standard of review. Specifically, the Corﬁittee’s decision afforded the agency less.
deference than mandated by statute, and the Committee erred by finding SCDC’s
Ob_] ection to the .standard of review was not timely made.

A The appropriate standard of review lS provided by S.C. Code Ann. § 8-17-
S40E)(D). .

In overturning SCDC’S decision to terminate respondent’s employment, the
Committee applied an incorrect standard of review and afforded the agency less deference
than mandated by statute.

S.C. Code Ann. § 8-17-340(E)(1) provides:

In cases involving actual or threatened abuse, neglect, or exploitation, to include

those terms as they may be defined in Section 43-35-10 or 63-7-20, of a patient,

client, or inmate by an employee, the agency's decision must be given greater
deference and may not be altered or overruled by the committee, unless the

covered employee establishes that: .

(a) The agency's finding that the covered employee abused, neglected, or
exploited or threatened to abuse, neglect, or exploit a patient, client, or
inmate is clearly erroneous in view of reliable, probative, and substantial

evidence;

* (b) The agency's disciplinary action was not within its established
personnel policies, procedures, and regulations; or

(c) The agency's action was arbitrary and capricious.
~ The term “abuse” is defined as.“physical abuse or psychological abuse.” S.C.

Code Ann. § 43-35-10(1). Physical abuse is further defined by statute:



“Physical abuse” means intentionally inflicting or allowing to be inflicted physical
injury on a vulnerable adult by an act or failure to act. Physical abuse includes, but
is not limited to, slapping, hitting, kicking, biting, choking, pinching, burning,
actual or attempted sexual battery as defined in Section 16-3-651, use of
medication outside the standards of reasonable medical practice for the purpose of
controlling behavior, and unreasonable confinement. Physical abuse also includes
the use of a restrictive or physically intrusive procedure to control behavior for the
purpose of punishment except that a therapeutic procedure prescribed by a
licensed physician or other qualified professional or that is part of a written plan
of care by a licensed physician or other qualified professional is not considered

" physical abuse. Physical abuse does not 1nclude altercations or acts of assault
between vulnerable adults.

S.C. Code Ann § 43-35-10(8).

Instead of applymg the deferent1al standard of review mandated by S.C. Code
Ann. § 8-17-340(E)(1), the Committee’s decision relied upon thelmor‘e stringent standard '
of review found in § 8-17-340(E)(2).! (R.p.53). In doing s;), the Committee erred by not

affording the agency the level of deference appropriate in this type of case.

1'S.C. Code Ann. 8-17-340(E)(2) provides:

(2) In 'éll other cases, the committee may not alter or overrule an agency's
decision, unless the covered employee establishes that the agency's decision is one
or more of the following and prejudices substantial rights of the covered
employee: -

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

| (d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantial
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.
9



SCDC terminated respondent in connection with a use of force against inmate
Doughty. Specifically, respondént‘was charged with use of unnecessary and/or excessive
force, falsification of official documénts, and making false statements during the course
of an official investigation. These charges clearly fall within the scope of “cases
_ involving actual or threatened abuse” of an inmate pursuant to S.C. Code Ann. § 8-17-.
340(E)(1). Therefor_e, the Committee was required to afford the‘ agency’s decision gréater
deference than reflected in tﬁe Committee’s decision.

B. SCDC'’s motion for reconsideration was sufficient to preserve the error for
review given the special context of a State Employee Grievance hearing.

In upholding the Comnﬁitte’e’s decisioﬁ, the ALC foundASCDC failed to timely
object tb the standard of review used by the Committee. However, the ALC’S decision
failéd to adequately take into aécdunt the uni‘qu'e procedures used by the Committee.
Beq‘ause the Comrﬁittee had a full opportuﬁity to apply the correct standard of review, the
Committee erred by not doing so. o

In order for an issue to be properly preserved for appeal, it must have been both

raised to and ruled upon by the trial court. Queen’s Grant II Horizontal Prop. Regime v.

Greenwood Dev. Co., 368 S.C. 342,372, 628 S.E.2d 902, 919 (Ct. App. 2006). Etror
preservation principles are inténded to enable the 'tri’al court to rule E;ffer it has consideréd
all relevént facts,' law, and argu;nents. Id. The rati'onale for the rule is that until the trial
court considers the matter and makes a ruling, an appellate court is unablé to find error.
‘I;d. Issue preservation rules are designed to give the trial court a fair opportunity to rule

on the issues, and thus provide a platform for meaningful appellate review. Id.
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In its motion for reconsideration, SCDC called the Committee’s attention té the
inappropriate standard that had beeﬁ applied in the Commit}ee’s decision and asked that
the Committee consider the case using the correct standard of review. (R.p.65). The
Committee reconvened to consider SVCDC"S request for reconsideration. (R.p.87).
However, despite having the opportunity to apply the correct siandard of reQiew while
reviewing the reqhest for reéonsideration, the CommiAttee, through its attorney, declined
to do so, finding that SCDC’s objection had not been timely made during inétructions
given t‘o the Committee. (R.pp.27-28).

The ALC upheld the Committee’s decision, finding that the issue was not properly
preserved due to SCDC’s failure>to obj éct at the moﬁent the erroneoﬁs instruction was
given. (R.p.6).

. The ALC’s decision related to this iséue was incorrect for two reasons. AFirst, the
Committee had ample Qpportuni‘tyfto apply the correct standard of review in its original |
decision. Issué preservati‘oﬂ rules for jury instructions have no éppiication in State
Employee Grievance Heafingsi-b_e.cause»the Commitiee’s process is simply not énalogous
to a jury trial. The role of the vCommitteer Attorney in State Employee Grievance
Hgarings differs sigﬁiﬁcantly from the role of a judge during jufy deliberations. Before
beginning deliberation;, the Committee Chairpersoh explained_that the Committee
Attorney would remain present during delibergtions: “The ‘Committee Attorney will
remain to pArovide legal advice, b.pt all other parties are asked to leave the hearing

room.” (R.p.259, lines 21-24) (emphasis added). Consequently, ex parte contacts

between the Committee Attorney and the Committee during deliberations are not only
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permitted, they are expressly contemplated. See S.C. Code Ann. § 8-17-340(D) (“The
committee attorney may be present during the committee's deliberations on its decision
only upon the request of the presiding officer.”); S.C. Code Regs. 19-718.07(?)(1) (“The
desigﬁated Committee panel shall retire into a separate executive session, without the
parties present; to réceive legal advice from the Committee Attorney aﬁd consider the .

evidence.”) (emphasié added). This starkly contrasts with the contact a judge may have

- witha jury during deliberations. See; e.g., Snyder v. Lehigh Valley Railroad Co., 245
F.2d 112, 116 (3d Cir. 1957) (“We are of the opinion 'that the communication between the
trial judge and the jury in the instant case cannot be said to have been harmless or merely
collateral. Irrespective of the féctﬁal accuracy of the reply to the jur};’s inquiry or the
failure ofé positive affirmative showing of substantial prejudice, the circumstances ~

surrounding the communication require that a new trial be granted.”); State v. Keaton,

599 S.E.2d 799, 804 n.2 (W.Va. 2004) (“A trial judge acts at his or her peril when he or

¢ { . . . ' . ‘ . -'. . . . -
she conducts ex parte communications with a deliberating jury.”) (internal quotation

rﬁarks orﬁitted); -Hernandez v. Virgin, 505 So.2d 1365, 1370 (Fla. Ct. App. 1987)
" (“Specific prejudice will be presun;ed as a matter of Iaw where a trial judge, without
~ permission of t‘he parties, enters a room with a deliberéting jury for an ex parte ‘off:the-
record’ communication even if the purpose of the communication is purportedly, as i;c was
here, unrelated to the issues in the case.”j.

It is clear from the Committee Attorney’s continuing presénce during
deliberations that th¢ Committee receives legal advice outside the presence of the parties.

Moreover, the law which the Committee ultimately deems relevant to its decision is
)
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reflected in the written decision of the Committee. (R.pp.47-54). In the case at hand, the
Committee’s written decision clearly reflects it was aware of the correct standard — the
decision specifically recites S.C. Code Ann. § 8-17-340(E)(1). The Committee simply -
erred in concluding, despite being aware éf subsection (E)(1), that the correct standard of
rev/iew in this case was provided by subsection (E)(2).

Seco.n"d, the Committee also had a full opportunity to rule using the correct
. standard fol‘lowing theAmotion for rehearing. Although typically a motién fqr
recoﬁsideratiop would not properly preserve the issue in a trial, the unique grocedure
followed by fhe Committee dictates a different result in the case at hand. In respénse to
SCDC’S motion for recénsigieration, the Committee reconvened to deliberate and |
" reconsider its decision. (R.pp-87-89). The Committee conducted addi{ional‘ delib‘erat‘ion
to review the evidence, again in the presence of the Committee Attorney, and had a full - (
.opf)ortunity to gpply the correct standard of review at the time. (R.p.43). Consequently,

as mandated by issue preservation rules, the correct standard of review was raised to the

Committee, and the Committee had ample kﬁ_pportunity to issue its rul1ng applying the

correct standard of'review. ErPye V. Esfatc of Fox, 369 S.C. 555, 565-66, 633 S.E.2d

505, 510 (2006) (explaining that if an issue is properly raised in a motion for

reconsideration but not ruled upon, it is preserved for appellate review; Queen’s Grant II

Horizontal Prop. Regime v. Greenwood Dev. Co., 368 S.C. 342,372, 628 S.E.2d 902,

919 (Ct. App. 2006) (“Issue preservation rules are designed to give the trial court a fair
' opportunity to rule on the issues, and thus provide us with a platform for meaningful

appellate review.”).
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Because the Committee erred by applying a less deferential standard of review
than mandated and because the Committee Attorney incorrectly found SCDC did not |
properly raise the error, SCDC respectfully submits the ALC’s decision should be
reversed.

IL. THE ADMINISTRATIVE LAW COURT ERRED IN RULING

- APPELLANT’S STATEMENTS WERE NOT INCONSISTENT OR
CONTRADICTORY. ' ' '

/

Contrary to the ALC’s ruling, SCDC introduced sufficient evidence to supbort the
" charges that fespofldent made false statements during the course of an Qfﬁciall .
investigation aﬁd falsified official documents.
| In reviéwing SCbC’S decision to te@inate respondent’s employﬁient, the

Comrﬁittee cannot reverse the Department’s evidentiary findings unless thbse findings are
élearfy erroneous-in view of reliable, probative, and substanltialylevidence. S.C. Code Ann.
§ 8-17-340(Ej(1)(a) and (E)(2)(e). Substantial evidence is not a mere scintilla of
evidence, but evidence which, co‘nsideﬁng the record as a wﬁole, would allow féasonab_le

minds to reach the conclusion the agency reached. Holmes v. Nat’l Service Industries,

Inc., 395 S.C. 305,_308, 717 S.E.2d 751, 752 (Ct.--App. 201 1).‘ An appellate court
generally defers to the trial court’s findings as to the credibility of witnesses. Gowdy v.
Gibson, 381 SC 225,233,672 S.E.2d 794, 798 (Ct. App. 2008). |

| In the case at hand, Investigator Hamer testified as to the statementé provided ‘By
respondent regarding the events of Augﬁst 17, 2008. He explained that he first §vas given
a handwritten repbrt written by respondent. (R.p.167, line 6 - p.168, line 12.). The report

described an altercation with inmate Doughty, which ultimately culminated in inmate
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Doughty being taken to the floor and escorted outside. In this report, respondent
appeared to indicate the escorting of inmate Doughty outside was entirely uneventful:

I Sgt. .Bryant and Ofc. Middleton place Inmate Doughty on the floor. I
" cuff Inmate Doughty and escort the Inmate Doughty out the unit.

(R.p.4()1) (emphasis added).

Investigator Hamer explained to r,ésponddnt that he needed to kdow “everything ‘
tﬁat happened from the time they arrived on the scene until that imﬁate was turned dvdr to
the yard officer.” (R.p:167, lines 22-25). I‘1.1 response, respondent provided a longer,
tybewri'gten incident report. This r:eport still described the escort as unevédtful;

After Ofc. J. Middleton got control of Inmate Doughty’s right arm, I
gained control of the left arm and we simultaneously place Inmate
Doughty to the floor. I, Sgt. J. Bryant, then placed the handcuffs on
Inmate Doughty. We then escorted Inmate Doughty to the outside of
the unit where-Sgt. J. Wiggins assumed control of the inmate.

(R.p.398) (emphasis added).
- However, when Investigator Hamer again met with respondent, respondeht gavea -

- much different account of the escort in a voluntary statement:

Tand OFC J. Middleton then lowered Inmate Doughty to the floor to restrain him.
Inmate Doughty resisted being placed in restraints. After a brief struggle, Inmate

Doughty was successfully restrained. I and OFC Middleton while escorting
Inmate Doughty outside, Fell while coming out of (along with Inmate

- Doughty) the exit door, because Inmate Doughty still was resisting. We pick
Inmate Doughty up Sgt John Wiggins assumed control of Inmate Doughty.
When Inmate Doughty lowered his head, I Sgt Bryant notice one or two
drops of blood. I Sgt Bryant ran into the Unit to rinse my Facial Area and to
finish unlocking the unit.

(R.pp.400, 402) (ernphasis added). In this statement, instead of describing inmate

" Doughty being uneventfully escorted from the dorm, respondent claimed inmate Doughty

kY
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continued to resist while being escorted. Respondent said inmate Doughty fell as they
were coming out of the exit door. Also, respondent mentioned for the first time seeing
blood.

At‘the hearing of respondent’é employee grievance, respondent’s description
departed even further from his initial incident report. He testified:

When we got him down, finally got him down, I cuffed him up. . . . We trying to
~ struggle. He’s steady fighting us back, fighting us back. '

" We trying to get him to the door. Now mind you I'm blind. I’'m really blind from
the Top Cop. Officer Mlddleton blind from the Top Cop We don’t have any gas
masks on. . . ..

- So we struggling and struggling. He’s fighting and he’s fighting because he don’t
want to go out. So when we got to the door, we pushing, pushing, we push him
out the door. When we push him out the door, all three of us fell coming out the
door — I mean, you know, at the door we fell ‘

Push him out the door, Ofﬁcer Middleton fall, I fell because we had him on both
sides. So when I pick — when we picked him up, like I said, I hardly couldn’t see, -
.but it looke like I seen like one or two drip of blood, which that’s what I stated on
my report, on the report when I wrote — when I came off of vacation and talked
with Mr. Hamer when I did remember that we did fell coming out the door.

Anyway, and so when I picked him up, I'm trying to blink; blink, trying to see, so ~

it looked like I seen Sergeant Wiggins come across the yard. . . . I asked Officer
Middleton, you got him, because a lot of the inmates. . . . They trying come out
though because they gagging. ... ' '

So I'asked — like I said I asked Officer Middleton. He said, yeah: I snatched his
keys and then I took my keys and I locked the front door. .

(R.p.116, line 14 — p.118, line 8). Notably, among other differences in the account
respondent gave at the hearing, he stated for the first time that he left Doughty alone in
the custody of Officer Middleton, instead of the two of them transferring custody to

Sergeant Wiggins.
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At the hearing, Investigator Hamer explained “Well, you know, you’ve got a — we
have a serious — seriously injured individual, aﬁd you know, you’re' the supervisor in that
partigular area, and you are right on the scene, and there’s nothing indicated in your first
report about what he{ppened to that individual?” (R.p.196, lines 5-10). Investigator

Hamer further elabbrafcd that profound things had been left out of the incident reports,
and those omissions reflected an effort to mislead. (R.p.200, lines 2-7; p.201, lines 13-

1

18). ’ S

Although the Committeé expressly found Investigator Hamer’s testi\rflony to be
credible, it nonetheless also ruled SCDC iécked’ sﬁfﬁciént 4evi\dence to determine
réspondenf made false .statem‘ents duﬁng the course of an‘ investigation and falsified -
official documents. The Committee’s decision stated the Committee found the additiqﬁal
information respéndeht provided was not léontradictory or inconsistent. (R.pp.39-40).

The ALC afﬁrméd the Committee’s decisiotn', concluding that based on the
© testimony and evidence pre;énted during the hearing, reasonablle minds could reacﬁ thg
coﬁclusion the Comn;ittee reached in this matter. The ALC sf)éciﬁcally noted the -
Committee observed fhe witnesses aﬁd was in the best position to judge their‘demeanor ‘
and veracity. (R.p.7). |

Contrary to the ALC’s decision, when the evidence is reviewed in light of the
Committeq’s credibility findings, SCDC provided ample evidence respondent falsified
béth his reports and his statefnents to investigators. Specifically, the Committee found

Investigator Hamer’s testimony to be credible. Investigator Hamer explained at the

hearing that profound aspects of the incident had been omitted from respondent’s reports.
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He also stated respondent’s omissions had been done in an effort to mislead
investigators. (R.pp.196, 200-01). Because the Committee found Investigator Hamer’s
festirflony credible and because his testimony provided substantial evidence for SCDC’s
- decision to terminate respondent’s employment, the ALC and the Committee. were -
incorrect in finding SCDC provided insufficient evidence to support its decision.
It appears the Committee eﬁoneously believed respondent’s omissions of events
from h%s reports could not amount to a‘ false statement. However, in the context Qf an
afﬁrmatjve directive to describe all evénts, respondent’s failure to provide any ﬁlentidp at
all of events he testified occurred constituted a false statement. Even after Investi gator
Hamer directly informed respondent that his report needed to contain evérythiﬁg that
happened uﬁtil they ;cransferred custody of inmate Doughty to Sergeant Wiggins,
| respondéﬂt’s incident report made no mention of the inmate falling through the door, no
vmen‘tion of seeing any blood, and n;) nhlention‘of leaving inmate Doughty in Officer

Middletbn;s custody alone. (RA.p..398;99). . Moreover,' all of re_s;;ondent’.s ;tateﬁlents are
‘ .iﬁconsistent With inmate Doughty’s'injuries and Inveétigator Hamer’s discovery of a
bloo'd stain originating from inmate Doughty found on a wall approximately five feet
above the ground. (R.p.181, line 12-p.182, line 21).

| Given the context of his affirmative duty to disclose information and the
Comm\ittee’s credibility determinations, respondent’s omiSsioné supported the charges of
rﬁaking false statements during the course of an Qfﬁcial investigation and falsifying

official documents. Therefore, SCDC respectfully submits the decision of the ALC

should be reversed.
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III. - THE ADMINISTRATIVE LAW COURT ERRED IN AFFIRMING THE
FINDING OF A CAUSAL CONNECTION BETWEEN THE FILING OF
RESPONDENT’S LAWSUIT AND THE DEPARTMENT OF
CORRECTIONS’ DECISION TO TAKE CORRECTIVE ACTION
Factual findings may be reversed if they are clearly erroneous in view of the

substantial evidence on the whole record. See S.C. Code Ann. § 1-23-380(5)(e).

Substantial evidence is such relevant evidence as a reasonable mind might accept as

adequate to support a conclusion. | See S.C. Dép’t of Mental Health v. Moore, 295 S.C.
a, 45,367 S.E2d 27, 28 (1988).

On March 6, 2011, resppndent filed a lawsuit against the Department of
Corrections and Ridgeland Corfectional' Institution, alleging wrongful discharge and gross
’ negligence.. (R.;p.279-86). At the Comm_ittee hearing, Robin Gracien, employee
relations branch chief, testified tﬁat the correctiye action process was already in motion
, before the lawsuit was received. Specifically, she explained communications wérg,
re'qeived from the Sdufﬁ Carolina Law Enforcement Division m late 2010. ‘She stated théf
at the begipning of March 2(5.1 1, SCDC’S Division of Investigation bégan prepaﬁng the
documentation to provide to the reprimdnding authority, which eventqélly led to the
production of an Iﬁvestigaéive Merlnorandum,ldatedAMarcvh 21, 2011. Ms. Gracien |
testified all of these events occurred before SCDC received ngtice of respondent;s lawsuit
on March 23, 2011. -(R.p.229, lines 3-18).

In its ﬁnal decision, the Committee indicated it was troubled by circurglstances

surrounding respondent’s termination, implying respondent’s lawsuit caused SCDC to

proceéd with corrective action against respondent. (R.p.54). In denying SCDC’s motion -
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for rehearing, the Committee also relied on the fact that respondent was first officially
charged with the Violatipns the same day SCDC was served with the lawsuit. (R.p.45).
The ALC affirmed the Committee’s decision, finding no Department witness
-~ could provide the Committee with any evidence circumstantial or direct, to refute the
.inference that the respondent’s firing was motivated by the ﬁljng of his civil lawsuit |
against the Department. (R.p.8).
| The ALC’s decision {;verlooked' the testimony of Ms. Gracien. Ms. Gracien
spegiﬁcally testified as to the actions of SCDC to complete respoﬁdént’s texv'mination,v all
of which happened before SCDC had nv0t4ice of the lawsuit. There was no evidence
SCDC was aware of the lawsuit prior to the date of service on Mérch 23, 201 1. The
~ lawsuit was served after communications about the corrective action had 650urred and
after the investigative rﬁefnorgndum was drafted to provide to the reprimanding authority
with necessary subporting docﬁmentétion. (R.p.229, lines 3-1 8); M‘ore to the p(;int, Ms.
Gracien directly refﬁted the con£én;cion that respondent’s termination was motivated by
the fact respondent filed a civil lawsuit. (R.p.229, lines 19-22). ‘ |
In short, there c‘ould not Have been a connection between the decision to‘issue"
corrective action and respondent’é lawsuit because respondent did not serve his laWsuit
until after the corrective action process was underway. Insteadn, as explained by Ms
Gracien’s testimony, the corrective action was prompted by the ong(;ing failure ;)f tﬁe
- solicitor’s office to bring Officer Middleton’s related case to a disposition. (R.p.237, liné
20-p.238, line 3). Ms. Gracien testified internal discussions about ending Mr. Bryant;s

N

administrative suspension and proceeding with corrective action had been ongoing since

20-



late 2010. (R.p.238, lines 10-19).

Consequently, the ALC erred by finding the Department had nof provided
evidence refutingn that respondent’s termination was motivated by the fact respondent
filed a civil lawsuit. Thérefore, SCDC respectfully submits the ALC’s deéisioh should be
reversed as it unsupborted by substantial evidence. |

CONCLUSION
~“WHEREFORE, for all the reasons stated above, this Court should reverse the
decision of the Administrative Law Court; and uphold SCDC’s déc;ision to terminate
respondent’s employment as a result of thé chargés of making false s‘;atements during an
official inyestigation and falsification of official documents.
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