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EXPLANATION BRIEF

The State hgs created a coadblock for the Aleicant by theit non
cesponse and now tcyiny to block the Apglicant fcom greséﬂaéw
his newly discovecred claim. The Prison Law Libracy was ugdgnéglgﬂ
Marqhﬁ 4 2013 to include the cases mentioned in the 2043 éé;f&h:

_ : . - e

The Courts 12 (o) (8) motion was impropec in chacr it does
involve the.”same pacties” Howeverz'it doés not ianvolve the "same
issue". Thecefore the Ocrder of Dismissél;gursuant to SCRCP Rule
12 (o) (8) was impropec. Futher, che Sﬁace-nor the Court gyave che
Applicant an onortunit/ to ceSgond--co the proposed dismissal

Q2rlor to making ic's rulling. Futher, the fraud pecpetrated by the

t
state that the 2009 PCR beiny pending is an attemplbt to not allow
the Applicant to have an adjudlication on the newly discoveced

clalm's discovered as 4 results o©f tne Iastitutional Law Liorary

beling updatea on Macch, 4 2013. As sucn, In Re Reguond o7/8
i . i
S.E.2d. 409 was not decided wuntil June, 1 2009, also, the
! ! H



decisions menkblioaed in the 2013 were not discoverable until such
updates were made to allow the Applicant to be able to discover

the "factual gredicate" of his claims compacre Easterwood V.

Champion 213 £.3d. 1321 - =« = = o ¢

The Applicant was repcesented by Kenard Redmond at trial on
August 9-12 2001, Subseguently in-December of 2007, The Applicaat
nad his firstc PCR hearing,:whgch he claimed that Counsel Rediona
was Ineiffective for not lﬂVbatlgdCl“g dnd cnou51u3 Lnat tne Statwe
et thelr burden ohué[oof as 1c‘cLlach to the elemweunts of 5.C.
Code Ann. § 16-3-810. At the BCR, Counsel Redmona said tnat e
knew of no case law (o determine the Applicability of this State
Statute (§16-3-810). In all, the Court rule that Counsel was
acting within gcofessiohal hébhs"ceguired by Counsel in criminal
macter. However, 4C was discovered in 2013 as a cesults of the
March, 4 2013 'uyddte in the grison’ Law Libracy that Counsed
sometime after the PCR He w1u:,_ (June. 1 2009) cthat Counsel
Redmond cornceasd ULhat h2e was 1n;f£-~t;ve and tnac he aid not
ocovide Repcesentation [Respondent 5&19ulated that, oy his
wisconduct, ne violated the foiloying.grovisions of the rules of
grofessxonéi conduct, Rudie '407z<“SCACR Rule 1.1, Futher toe

i :

Conduct that counsel Redmond admitted to fell between Lhe time he

cepresented the Applicant (1998-2005). '“ucher, Redmond failed to

) o {3 — = iy
Ce ggoud to Disciplinacy Counsel as :equlrea 01 Rules. As 'a point

SRR Tyt . ! - . e o . . [ I e i o ] “

SE ET&¢icy, The Applicaht cdoUld not havé had this case and been

Y 11T L . L.

ST1Vy “to tn° e cases wuntil 'June, "1 2009. The Applicant was ‘tried

arfid® convicted on’ Augugt, 11 200; in florence County and the
!

Appllcant could uoli have Kknown or ‘hada the benefil O Iatcoducliiy

the In Re Redmond 678 SJE.2d. 409, until well aftec his PCR. It

i

ER o,

is the Applicant's posifioa that had this been considered in
lighé of the lack of c¢ase law to detecmine the Applicabilit; of §
16-3 810, and the Statutory lanyuage counsel was Constitutionally
ineffe cllve for aot sSo raisiny this odjection. In  light of the
other Ineffectivenesst that Counsel Redmona Admitted fo beiny

Ineffwective, tne PCR Court would have viewed Counsels rfalluces in

1

o8

different ligynt.
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Had Counsel Conducted an Investigation both factual and legal he
would have reasonable discovered the 1991 Att Gen Opinion.
Futher, The Allegations before trial did not change at trial as
the alieged victims testimony was that I though coecrcion caused
two minors to commit a sexual act.upon each other, while this
testihony was that one pulled a T-Shirt over,the}others héad
thereby not allowing anyone to see this act. Including
supposinyly the Applicant. South Carolina Code Anﬁ. § 16-3-810

Specifically states:

"§16-3-810 ENGAGING CHILD FOR SEXUAL PERFORMANCE, PENALTY:

e
(a) It is unlawful for any pecrson to employ, authorize or induce a child
/ounger than eighteen jyears of age to engage in a sexual perforimance. It
1s unlawful foc a parent or Legal Guardian or Custodian of a child younyer
than eiyhteen years of aye to consent to the participation by a child 1n a
sexual gerfocmance.
(I TN ©
(b) Any person violating the provisions of subsection (a) of this section is

gullty of Criminal Sexual Conduct of the second degree and uyon conviction

shall be punished as provided in § 16-3-653.

Where the Attorney General of South Carolina said in h1§“£291

‘Attorney General's opinion that (1991 WL 474776) Jéggther

Circumstance of the Criminal Offense of Criminal Sexual ng?ggt
in the Second Degyree is set forth in S.C. Code Ann. § 16+3-810
involving Engayiny a Child (under the aye of 18) <for Sexual
Performance. Similarly, it is Criminal. Sexual Conduct 1in the
third degyree to producé. direct or promote sexual performance by
a child pursuant ¢to s;ction § 16—3—8206 But see Section §
16-15-395, 405 (Ficst and second degree Sexual Exploitation of a
minor). Téere is a reasonable Qrobability that is a probability
that h;d Counsel Investiyated he would have ceasonably known of
this Published 1991 Attorney; General's Opinion and would have

required the same Attorney General's Office to 1) Re-Submit the




A PN

Indictment to the ycand jury or Objected to the sufficientcy of
the Indictment to the Grand Jucy with the reference to (§16-3-653
Criminal Sexual Conduct Second Degyree). The Grand Jury would have
reasonable not returned a True Bill on-this Charge. 2) Reasonable
Counsel would have Objected and raised in his Dirécted Verdictt

The States Failure to Alleye What would constitute § 16-3-653 as

reyulired by Law. Had such Objections been made the Appeals Court
would have had an Opportunity to review and detecmine the

Applicability and/or Constitutionality of § 16-3-310.

e e —Where—durify d&liberations, the Jury sent a note to the Court
reyarding what constituted téat (§ 16-3-810) Offense, coupied
with the fact of absolutely no case law concecrning thi; untested
Criminal Statute. This Ecrocr was compounded because even 1f the
Court ruled agéinst the Appellant he would have had an

opportunity to raise this Novel Issue on Direct Appeal.

There is a reasonable probability that had Counsel raisedlthe
pQroper Objections and/oc¢ Direct Vecdict at the Conclusion of the
States case in chief and at the conclusion of trial. The Court
would have ruled that the State failed to put forth ahj evidence
that would coanstitute the Leylslative Intent of § 16-3-810 ; ocz

.o B 1.

“had the Trial Couct ruled agyainst the Defense Motion. The Issue

wa, .

would have been preserved for Dircrect Review. Where the §3gth
Carolina Attorney General Opinion (1991 WL 474776 states cﬁat

[Another example of Criminal §exual Conduct Second Degyree 1is §
" 16-3-810]. 1In 19912 The Attorney General Richard E. McLawhocn

gave his fA.G.'s) Opinion in which he gays another circumstance
of CSC 2nd is set forth in S.C. Code Ann. § 16-3-810. Coansideriny
it was this same S.C. Attorney General's Office that prosecutced
the Appellant. There is moce than a reasonable Qrcobability that

the outcome would have been different.
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