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AMENDED NOTICE OF APPEAL

Phil Vasey and Pamela Vasey appeal the order of the Honorable John C. Hayes, Il in
Case Number 2009-DR-46-01244 dated September 16{ 2013 and filed September 23, 2013.
Appellant received written notice of entry of these orders on October 31, 2013.
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CIRCUIT COURT

John C. Hayes, III, Circuit Court Judge

Cases No. 2009-CP-46-01244
Phil Vasey and Pamela Vasey, Appellants,

Colton Builders, LLC, Respondent.

CERTIFICATE OF SERVICE

I certify that [ have served the Amended Notice of Appeal by depositing a copy of it in
the United States Mail, postage prepaid, on January 3, 2014, addressed to the Respondent’s
attorney of record, F. Craig Wilkerson, Jr., 1050 College Avenue Extension, Rock Hill, SC _
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FORM 4

STATE OF SOUTH CAROLINA 1 JUDGMENT IN A CIVIL CASE
COUNTY OF YORK CASE NUMBER 2009CP4601244
IN THE COURT OF COMMON PLEAS ?
Phil Vasey Pamela Vasey Co‘Ilon Builders LLC Collinswood Cabinetry
‘ LLC
PLAINTIFF(S) DEFENDANT(S)
Attorney for: ] Plaintiff [X] Defendant
Submitted by: Craig Wilkerson ! (] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award;
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

O Affimed;  [J Reversed;  [J Remanded;  [J Other:

[(J JURY VERDICT., This action came before the court for a trial by jury.' The issues have been tried and a verdict rendered.

0 DECISION BY THE COURT. This action came to trial or hearing béfore the court. The issues have been tried or heard and a
decision rendered. (] See Page 2 for additional jpformation,

[0 ACTION DISMISSED (CHECK REASON): [J Rule 12(t), SCRCP; (J Rule 41(), SCRCP (Vol. Nonsuit);
(7 Rule 43(k), SCRCP (Settled); (J Other: '

{7] ACTION STRICKEN (CHECK REASON): (] Rule 40(j) SCRCP; (] Bankruptey;
[ Binding arbitration, subject to right to restore to confinm, vacate or {7 other:

O

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE

CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [X] See ottached order; (formal ordcr to follow) (J Statement of Judgment by the Court:

ORDER INF ORMA_TION
Order (Plaintiff’s Motion to Vacate Arbitration Award is Denled and Award is Upheld and Confirmed and Shall Be

Entered As A Judgment)
This order [ ] ends [_] does not end the case. ‘
Additional Information for the Clerk:

{
i

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment informatlon, indicate “N/A* In onc of the boxes below.

Judgment in Favor of Judgment Against i Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) ‘ (List amount(s) below)
Colton Builders, LL.C Phil & Pamela Vasey $8,751.11

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and (inal order are submitted to the judge
may be provided to the clerk, Note: Title abstractors and rcscal'rchers should refer to the official court order for

judgment details.

s/John C. Hayes, 111 2049 9/23/2013

Circuit Court Judge Judge Code Date ) ' ) y
For Clerk of Court Office Use Only @ECEMD

CPFORMACm

SCCA SCRCP Form 4C (RCViSCd 3/20[3) JAN 0 7 2014
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For Clerk of Court Office Use Only

This judgment was entered on September 23, 2013, and a copy mailed first class or placed in the appropriate attomey's box on
September 23,2013, to attomeys of record or to parties (when appearing pro se) as follows:
r

F. Craig Wilkerson Jr, 1050 College Ave. Ext. Rock Hill,

David B. Sample 2424 India Hook Road Suite 160 Rock Hill,
SC 29732

SC 29732
ATTORNEY(S) FOR THE PLAINTIFF(S)

f
ATTORNEY(S) FOR THE DEFENDANT(S)

! David Hamilton

|
David Hamilton - Clerk of Court

Court Reporter

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE |.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA IN Tij-IE COURT OF COMMON PLEAS
SIXTIEENTH JUDICIAL CIRCUIT

COUNTY OF YORK

Civil Action No.: 09-CP-46-01244 3

Phil Vasey and Pamela Vasey, Sl =L

; o mMmom

Plaintiffs, - | CR /o T

| ORDER o

ZE“‘_-:: Y

Vs o= g I

| NS T

Colton Builders, LLC and Collinswood & % 5om
N

Cabinetry, LLC,

Defendants.

This matter came before the Court on August 27, 2013, pursuant to a Notice of
Motion and Motion to Confirm Arbitration award filéd by the Defendant, Colton Builders,
a Notice of Motion and Motion to Vacate Arbitratiofn Award filed by the Plaintiffs, as well
as any other motions pending in this case. Present at the hearing were counsel for
both Plaintiffs and Defendant, Colton Builders. Ttwfe Defendant, Collinswood Cabinetry,
LLC was not present, as they did not participate in: the arbitration.

Based on the record and arguments of cou?nsel, the Court finds:

FINDINGS OF FACT

1. This Court has jurisdiction of the parties and subject matter herein.

2. The parties herein entered into a Consent Order for Arbitration filed
December 20, 2012, appointing Terry Millar as the Arbitrator. By agreement of the
parties, arbit(ation was scheduled for January 22, £2013. Neither the Plaintiffs nor
Plaintiffs’ counsel appeared for the arbitration. Anf Award Upon Binding Arbitration was

issued and filed February 7, 2013. The Arbitration: Award is attached hereto and
I

incorporated herein by reference, as if set out verbatim.



3. The Plaintiffs’ filed a Motion to Vacalte Arbitration Award pursuant to §15-
48-130(a)(1) alleging the arbitration award was pr‘ocured by fraudulent means, and §15-
48-130(a)(5) alleging there was no valid arbrtratron agreement The Court finds that
Plaintiffs' motion pursuant to §15-48- -1310(a)(1) i rs not supported by the record. Nothing
in the records indicates that the arbitration award was procured by corruption, fraud, or
any other undue means. As to Plaintiff's motion pursuant to §15-48-130(a)(5), the
Court affirmatively finds that the parties agreed to, and did, in fact, enter into a binding
arbitration agreement and are, therefore, subject to the award issued by theAArbitrator.
Plaintiffs’ motions are predicated on the contention that the Defendant did not have the
ability to proceed with litigation that was instituted by the Plaintiffs.

4, The Court finds that the Plaintiffs ha{{/e suffered no prejudice by the
arbitration going forward. The Defendant, as mucfh as the Plaintiffs, had the right to
protect their interest, whatever it may have been, zi:\s well as the right to have the case
timely resolved. The Court, therefore, upholds the arbitration award, confirms the
award, and denies motion to vacate.

|
CONCLUSIONS OF LAW

5. This court has jurisdiction of the parties and the subject matter herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the Plaintiffs’
motion to vacate the arbitration award is hereby denied and the award for arbitration is
upheld and confirmed and shall be entered as a ju‘dgment by the York County Clerk of

Court. |

York, / M &Mﬁ B
, 2013 ohn C. Hayes, I
dge, Sixteenth Judlcral Circuit ~

ANDIT IS SO ORDERED
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| COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) |
SIXTEENTH JUDICIAL CIRCUIT
|

COUNTY OF YORK

~—

Phil Vasey and Pamela Vasey, ;
Case No.: 09-CP-46-01244
Plaintlffs, |
i AWARD

’UPON BINDING ARBITRATION

|

vs

Colton Builders, LLC and
Collinswood Cabinetry, LLC,

N et e e et e et e Nt Nt

Defendants.

This contract and building defect dispute is in arbitration by
Consent Order dated December 18, 2012, filed December 20, 2012, and
signed by the Court and counsel for both Plaintiff and Defendant
Colton: Builders, LLC. A copy of the Consent Order is attached
hereto as Exhibit “A”. ‘

This matter was scheduled by agréement for a hearing January
22, 2013 at 10:00 a.m. The Arbitrator was advised that the
Defendant Collinswood Cabinetry had néver been served and was not
a party to the arbitration. !

Pursuant to the terms of the Cén%ent Order and the Agreement
to Arbitrate attached hereto as Exhi$it “B”, all witness lists,
exhibits, etc. were to be exchanged between the parties and
provided to the Arbitrator ten (10) days prior to arbitration. The
Consent Order further provided that éll South Carolina Rules of
Evidence would be followed. Counse} for the Deferidant timely
provided Plaintiffs’ counsel and the!Afbitrator with a list of
witnesses and proposed exhibits. ;yggthing was received from -

_WLLllEoots DPOUSEL m e
Plaintiffs or thelr counsel SR T ERCERE TR

] .
On Frlday, January 18 2013 at 4 54 p m. Plaintlffs counsel

- =by- e—mall, ralsed -an-issue of the Defendant’s de31gnat;on wiﬁﬁffﬁé?%_m” -




' Plaintlff’s Counsel indicated he would be flllng a motlon Ehé next A
wéek - £to have the Consent Ordexr for Arbltlation sét a31de ‘as..

“iilusory L CounseL for. the Defendant‘responded to the Plalnbiffs’ﬁiA-

| counsel’s 4; 54 pem, &2 mall at 5;28 p: m' on Priday, January 18, 2013::;
1ndicatlng that under Rule 15 (P) of the SCRCP and the applicablef., SO

would consent Lo substiLuLion of Colton Bullders, Inc. for Cdlton%:

Bux]ders, LLC arid as such’ rhere would he no prejudlce to eitheni“'”

side‘ Defense Counsel stated ln part

Changlng a ¢omplainb to- correct the name of a par_yT;.
reldtés back to Ehe orlglnal fﬁllng ' .

- 8.Cy Ri Givy P. 15@ requites that (1) the basgic Clal'“3
must. hdvé. drisen ouf of thé conduct set. forZth inthd = i
obiginal pleadlng, (2) thé party to be blought in mUSb L
have received Such notlce ‘that 4t Will. not b L

3. 'udiced in maintalnlng Tts defénse, (3) that pariy,ﬁ
mnust: or should have khoin that, Biit - for a nust“ké'ﬁ
COnceLnlng ldenbity( the actlon would have been‘i
~ bfaught- agalnst it,-and (4) |the 'second and thlrdl_v o

- régiirenernts - must lhave bheén fulfilled within theA”~“
presciibed llmltatlons perlod,'

" thhes Vi Water Wélld Water Sllde, 314 9.¢: (211, (s\c
- 1994 : .

<Tﬁé‘Uﬁdersig&€a wds ‘copied with Ehe &:mails. plalntlffs"_ﬁf;f5f

.counsel's emall was treated as 4 motiOn for a contlnuance whib




'.p031tlon bhat‘th ¥a 15 ho valrd agreement to subm e
the casé to medlation. : . . -

"This Arbitrator:was advised by Defense counsel that the Law Clerk”. i?;f:

for-Judge John C.. Hayes had adv1sed there had been no contact othepf';'

than Defendant’s counsel Wllkerson g é- mails to- chambers adV131ng,”;

of thé Motion, thak:no Orden had Béeh issled, and that Judge: Hayed

Was ouL of town:

Although the arbitxation was postponed until 11:00"a. m~, th f
actuyal. hearlng dld not begin: until approximatély 11:30 a: m..iﬁi::;i“

order tO'allow'tlme”fOr:Plaintiffs Acounsel to contact the Pourt;-

cOntact the Arbltrator concerning any problem The Plalntlffs norfh,ﬁ“Jﬁ;f

the Elelntgtﬁs' aLtorney appeared for the atbltratlon hearlng

. At the‘tommencement Of'Lhe'heallﬂg, Defendant made a motlohg:}ﬂ

that the Plalntlffs’ casé be dismissed for fallQre to p;osecqte_and?”;ﬂﬂii**

'falllng £o- produce a w1tneS° lisL and exHibits, as:provided'in the,

Consent Order and Agreement for Arbltlation Defense counseLl -

for sanctlons, dnd that the Pldifitiffs had previougly aglebd tO;i;jf

partlclpate 1n VoluntaLy Medlatlon, at whlch the PlainLlffs failed.

to . appedr, that Plaintiffs had failed” to llst ar” e4chahge anygfi'.
- dVldéhCé or exhiblts of any kind, prlot to raising- Lhe Objectlon ag}.f“

»to the de51gnat10n of Coiton Buildcﬂs o the Fliday before Lhe: ;f,;if

';qusday scheduled Arbitration hearing.




granted

, Yo : S e
In support of it counterolaim, Defeﬁdaﬁt Colton then called;j,;-‘}ff?

”tﬁo W1tnesses Scott Prlce,'Owner of | Cthon Buildets, - and%Missyﬁj”ﬁ

Sniﬁes'§ﬁurh, Offlce Managér for- Colton Builders, who t’5

under oaLh that; “although Colton's counterclalm 1n1tially' ('5ught-f;"”~

$22, 565 ll as past: due for work performed at the Plaintiffs’. home:‘ :

The unpaid balance was actually $8 758 11 the amount Colton sought.£

to récover, Thelr testimony was not dlsputed
- | e
Wherefore, the Plalntlffs' case |wasg, and 1s dlsmlssed onui

failure to prosecute and fallure Lo produce any ev1denc The ij7

Defendant Colton Bullders, LLC an@/o? Coltop Builders,:g/‘

awalded.$8,751.11 on its COHhterolaim- ‘
Thef Afbitrator~ undersLands thaL a- hearlng on Plalntiffs'g;:if~

oounsel's motlon to get. asnde Lhe ConsenL Order for Arbitratlonp;;ff'{“*t:

pendlng * The Arbltrator w1ll make hlmself available Ior any:;;

1nformatlon the Court requesis

AND IT. IS SO.ORBERED,

L RS i"ierfy Mllla:, LiC}1
TR RO BBk 105907

Februaly.Si
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STATE OF SOUTH CAROLINA' COURT OF COMMON PLEAS
COUNTY OF YORK 20V FEB - ;\r‘ 1 \1: b2STXTEENTH JUDICIAL CIRCUIT

Phil Vasey and Pamela Vase)(dp.\\.'{m‘l
% G5 Case No.: 09-CP-46-01244

Plalntlffs,YéégcﬂuHiY,SC

AWARD

Vs
UPON BINDING ARBITRATION

Colton Builders, LLC and
Collinswood Cabinetry, LLC,

N N e e e

Defendants.

This contract and building defect dispute is in arbitration by

Consent Order dated December 18, 2012, Eiled December 20, 2012, and
signed by the Court and counsel for both Plaintiff and Defendant

Colton Builders, LLC. A copy of the|Consent Order is attached
hereto as Exhibit “A”. |
1‘
This matter was scheduled by agreément for a hearing January

22, 2013 at 10:00 a.m. The Arbitrator was advised that- the

Defendant Collinswood Cabinetry had neyer been served and was not
, ;|
a party to the arbitration.

Pursuant to the terms of the Consent Order and the Agreement
to Arbitrate attached hereto as Exhibit “B”, all witness lists,
exhibits, etc. were to be exchanged between the parties and
provided to the Arbifrator ten (10) dayg prior to arbitration. The
Consent Order further provided that all Sou;h Carolina Rules of

Evidence would be followed. Counsel| for the Defendant timely

provided Plaintiffs’ counsel and the Arbitrator with a list of
witnesses and proposed exhibits. Ngthing was received from

Plaintiffs or their counsel.

On Friday, January 18, 2013, at 4:5? p.m. Plaintiffs’ counsel,

by e-mail, raised an issue of the Defendant’s designation with the



' |
South Carolina Secretary of State as b

]

eing that of Colton Builders,
Inc. and not Colton Builders, LLC las captioned 1in this case.
Plaintiff’s Counsel indicated he would be filing a motion the next
week to have the Consent Order for Arbitration set aside as

“illusory.” Counsel for the Defendant responded to the Plaintiffs’

counsel’s 4:54 p.m. e-mail at 5:28 p.m. on Friday, January 18, 2013
indicating that under Rule 15 (c) of fhe SCRCP and the applicable
case law, that should Plaintiffs recover damages, Defense Counsel
woﬁld consent to substitution of Colton Builders, Inc. for Colton
Builders, LLC and as such there wéuld be no prejudice to either

side. Defense Counsel stated in part:

Changing a complaint to correct the name of a party
relates back to the original filing. '

S$.C. R. Civ. P. 150 requires that (1) the basic claim
must have arisen out of the conduct set forth in the
original pleading; (2) the.party’to be brought in must
have received such notice that it will not be
prejudiced in maintaining its dﬁfense; (3) that party
must or should have known that, but for a mistake
concerning identity, the action would have been
brought against it; and (4) the second and third
requirements must have been fulfilled within the
prescribed limitations period.

Hughes v. Water World Water Slide, 314 S.C. 211 (S.C.
1994) ‘

The undersigned was copied with:the e-mails. Plaintiffs'’
counsel’s email was treated as a motion for a continuance which
defense counsel opposed. Therefore, the matter was addressed via
phone . conference with the Arbitrator and counsel at 11:00 a.m. on
Monday, January 21, 2013. Defense counsel again stipulated that

substitution of the entities would be ?ade, that any recovery by

1

I 2
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|
|

the Plaintiffs could be entered agaikst Colton Builder, Inc. or
Colton Builder, LLC, and explained tha;t the dissolution of the LLC
was believed to be an administrative| action by the Secretary of
State. Given the stipulation by Defendant to allow any award to
Plaintiffs to be entered as a judgment against the LLC and/or the
corporation (Inc.), no prejudice to the Plaintiffs was evident.
Other tﬁan the entity status as being:“illusory”, no other reason
for a continuance was raised by Plaintiffs' counsel. Counsel was
advised that the arbitration would go fofward on January 22, 2013,
as scheduled. However, as an accommodation, the Arbitrator delayed
the hearing start of 10:00 a.m. until 11:00 a.m. to allow the
Plaintiffs’ attorney to seek an Ordek of the Court staying the
arbitration.

Later that same day, On Monday, | January 21, 2013, ét 3:30
p.m., Plaintiffs’ counsel sent an e—mfil_to Defendant’s attorney
and the Arbitrator advising that he would be filing a mdtion.to set .
aside the Consent Arbitration Order and that neither he nor the
Plaintiffs’ would be present for th§ arbitration. Counsel for
Defendant objected and the undersigned advised counsel for both
partiés that the arbitration hearing would go forward as Scheduled,
that Plaintiffs' counsel could seek a Court order delaying the
hearing, and that the Plaintiffs cou%d appear or not appear at

their own risk.

i

: |
On the morning of January 22, 2013, at 10:45 a.m. Plaintiffs’

Counsel sent an email stating:

N



I
I have filed my motion and wﬁll serve it today by
mail, and also by email as -soon as possible. The
Vaseys and I will not be in attendance as it is their

position that there is no vallid agreement to submit
the case to mediation.

This Arbitrator was advised by Defenge counsel that the Law Clerk
for Judge John C. Hayes had advised there had been no contact other
than Defendant’s counsel Wilkerson’s le-mails to chambers advising
of the Motion, that no Order had beeh issued, and that Judge Hayes
was out of town. |

Although the arbitration was postponed until 11:00 a.m., the
actual hearing did'not begin until approximately 11:30 a.m. in
order to allow time for Plaintiffs’ éounsel to contact the Court
with his motion to set aside the Arbitration Order and to appear or
contacf the Arbitrator concerning any |problem. The Plaintiffs nor
the Plaintiffs’ attorney appeared for!the arbitration hearing.

At the commencement of the hearing, Defendant made a motion

that the Plaintiffs’ case be dismissed|for failure to prosecute and

failing to produce a witness list and exhibits, as provided in the
.Consent Order and Agreement for Arbitration. Defense - counsel
advised that he had made two prior motions to compel and a motion
for sanctions, and that the Plaintiffs had previously agreed to
participate in Voluntary Mediation, at which the Plaintiffs failed
to appear, fhat Plaintiffs had failéd to list or exchange any

evidence or exhibits of any kind, prior to raising the objection as

to the designation of Colton Buiidéféﬂon the Friday before the

Tuesday scheduled Arbitration hearing.

y A o



Whereupon, Defendant’s motion to dismiss Plaintiffs’ complaint
for failure to prosecute and failure to produce evidence was
granted.

In support of its counterclaim, Defendant Colton then called
two witnesses, Scott Price, Owner of| Colton Builders, and Missy
Snipes Thurm, Office Manager for Colfon Builders, who testified
under oafh that, although Colton's counterciaim initially sought
$22,565.11 as past due for work performed at the Plaintiffs' home
.under the contract and the added work.doné at Plaintiffs' request,
they had discovered there were credits of approximatély $15,000.00
due to the Plaintiffs for materials purchased by the Plalntlffs
The unpaid balance was actually $8,758. ﬂl the amount Colton sought
to recover. Their testimony was not qlsputed.

Wherefore, the Plaintiffs' case Las} and.is, dismissed‘for
failure to prosecute and failure to produce any évidence. _Tﬁe
Defendant Colton Builders, LLC énd/oT Colton Bgilders, Inc. is

awarded $8,751.11 on its counterclaimJ

a hearing on Plaintiffs’

The Arbitrator understands that
counsel's motion to set aside the Consent Order for Arbitration is

pending. The Arbitrator will make himself available for any

information the Court requests.

AND IT IS SO-ORDERED

&

TERRY B MILLAR
Arbitra

Terry B. Mlllar, LLC
PO Box 10590

Rock Hill, SC|29731
(803) 324-3196

February 5, 2013 tbmillar@tbmllc.com

(_C s
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