


STATE OF SOUTH CAROLINA

)
} )
COUNTY OF GREENVILLE )
Sherman Financial Group, LLC, )
) C.A. No. 2013-CP-23-03075
Plaintiff, )
)
V. ) NOTICE OF MOTION AND MOTION
) FOR CONTEMPT, SANCTIONS,
FM FRI Greenville, LLC, ) AWARD OF ADDITIONAL MONTHS’ RENT,
: , ) AND INVOLUNTARY DISMISSAL
Defendant. )
)

TO: PLAINTIFF SHERMAN FINANCIAL GROUP, LLC AND ITS COUNSEL:

Steven E. Farrar, Esq.
Jason D. Maertens, Esq.
SMITH MOORE LEATHERWOQOOD LLP

300 East McBee Avenue, Suite 500
Greenville, SC 29601

NOW COMES the Defendant, FM FRI Greenville, LLC (“FM FRI” or “Landlord”), at
such time as the Court may set but in no event sooner than ten (10) days from the date of filing,
by and through its undersigned counsel, which moves the Court pursuant to, inter alia, S.C. Code
Ann. § 14-5-320, §15-35-180, and SCRCP 70 for an Order holding the Plaintiff, Sherman
Finaﬁcial Group, LLC (“Sherman” or “Tenant”), in civil contempt due to its failure to comply
with the Court’s Order of November 13, 2013 in which Sherman was ordered to pay past due
rent payments for June and July not later than November 15, 2013, subject to this Court’s
contempt powers. Said Order is attached hereto as Exhibit A. Tenant mpved to reconsider such
order, and said motion was denied by subsequent order dated December 23, 2013. Said Order is
attached hereto as Exhibit B. As of the date of this filing, Sherman has failed to make payment

of June rent, July rent, August rent, September rent, October rent, and November rent, all of
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which are past due. See previously filed Affidavit of Brian Scheidemeyer, a true and correct
copy ‘of which is attached hereto as Exhibit C. Sherman was ordered by the Court to make
payment of June and July rent to Landlord in the amount of $313,757.86 by November 15, 2013
and has acted and continues to act in contravention of said Order. Landlord seeks all remedies
available to it under the Court’s inherent contempt power, including, without limitation, all
damages due and owing under the Lease, dismissal of Tenant’s claims and reply defenses with
prejudice, a lump sum fine payable to the Court, a per diem fine for Tenant’s non-compliance,
garnishment of one or more bank accounts of Tenant for purposes of paying the $313,757.86,
incarceration of one or more of Sherman’s principals, and reasonable attorneys’ fees and costs.

In addition, FM FRI seeks an order awarding FM FRI the additional past due rent for the
months of August, September, October, and November 2013, on the basis that this Court has
ruled in its Order of November 13, 2013 “that 27-37-155 does not prohibit Landlord from
collecting past due rent under the facts of this case.” See Exhibit A, p. 3. It is the unappealed
law of the case that such past due rent is now due and owing and must be paid from Tenant to
Landlord. In addition, FM FRI seeks involuntary dismissal of Tenant’s pleadings pursuant to
Rule 41(b), SCRCP, which explicitly allows the Court to dismiss an action or any claims against
a defendant for failure of a plaintiff to comply with any order of Court. |

This motion is supported by the attached Orders, previous Orders in this case, state law,
whether common or statutory, and any such memorandum and affidavits as may be submitted
prior to hearing. Pursuant to Rule 11, SCRCP, counsel for Movant certifies that a consultation

with counsel for Tenant prior to the filing of this motion would serve no useful purpose.
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Respectfully submitted,

7

Cynthia Buck Brown, SC Bar No. 661 72
Calvin T. Vick, Jr., SC Bar No. 68187
R. Patrick Smith, SC Bar No. 68270
HARPER, LAMBERT & BROWN, P A.
PO Box 908

Greenville, SC 29602

PH: 864-235-5535

FAX: 864-235-6866
cbrown@hlblegal.com
psmith@hlblegal.com

Attorneys for Defendant, FM FRI Greenville, LLC

January 7, 2014
Greenville, South Carolina

-~ Y
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(““\'ATE OF SOUTH CAROLINA

' COUNTY OF GREENVILLE
IN THE COURT OF COMMON PLEAS

FILED-CLER %05
GREENVILLECO, S,
PAUL B. V'CASE N RO13CP2303075

é&%}&fr IN A CIVIL CASE

013 N
Sherman Financial Groupnyzl%g vf’h:f FIIQI Greenville LLC

[0 JURY VERDICT.
. . rendered.

[J DECISION BY THE COURT.

[0 ACTION DISMISSED (CHECK REASON):

SCRCP (Vol. Nonsuit);

[0 ACTION STRICKEN (CHECK REASON):

This action came before the court for

This action came to trial or hearin
a decision rendered.

[J Rule 43(k), SCRCP (Settled);

atrial by jury. The issues have been tried and a verdict

g before the court. The issues have been tried or heard and

[J Rule 12(b), SCRCP; [J Rule 41(a),
[ Other: : '
[J Rule 40(j) SCRCP: [J Bankruptcy:

O Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;

[ other: '
0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
- [J Affirmed; [J Reverseq; [J Remanded;
[ Other:

L NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
( i -ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED:

(7] See attached order;

[J statement of Judgment by the Court:

NOTICE

This is a notice to you that an Order For Tenant To P
has been filed in the Clerk of Court’s Office. To obt
467-8551 or email a request to bieffords@greenvill

ay June/July Rent/Motion For Contempt Preserved in this case
ain a certified copy, you may contact our office by phone (864)
ecounty.org. If you would like a Copy via email, please provide

a valid email address.

Dated at Greenville, South Carolina, this 13th day of November, 2013.

PRESIDING JUDGE -

Steven E. Farrar Smith Moore Leatherwood LLP
P.O. Box 87 Greenville, SC 29602

William B. Swent Smith Moore Leatherwood LLP
P.O. Box 87 Greenville, SC 296020087

Jason Daniel Maertens Smith Moore Leatherwood
LLP P.O. Box 87 Greenville, SC 29602

.TTORNEY(S) FOR THE PLAINTIFF(S)

CPFORM4M
SCCA SCRCP Form 4 Revised 0672008

Cynthia Buck Brown Harper, Lambert & Brown,
P.A. P.O. Box 908 Greenville, SC 29602 A
Calvin Theodore Vick Jr. Harper, Lamben &
Brown, P.A. P.O. Box 908 Greenville, SC 29602
Raymond Patrick Smith Harper, Lambert & Brown,
P.A. P.O. Box 908 Greenville, SC 29602

ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk Of Court
- Clerk of Court
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) IN THE COURT OF COMMON PLEAS

FM FRI Greenville, LLC,

'STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE )
~ =
| | S 2.
= I~
Sherman Financial Group, LLC, ) g ~ ffb Y
) CA.No.2013-CP-23-03075 5 P
Plaintiff, ) =4
V. ) > = ‘? ;
) ORDER NED ?73
) ~ To g
© Tocd
) =
) ~
)

Defendant.

ThlS matter has been referred to the Greenvﬂle County Master-In-Equity by Order of the

Circuit Court dated September 16, 2013. Before the Court on November 5, 2013 by way of
hearing was the Motion of the Defendant, FM FR] Greenville, LLC (“Defendant” or “Landlord”)
for Cbntempt and Sanctions. Sherman Financial Group, LLC (“Plaintiff or “Tenant”) opposed

such motion. Also before the Court was Tenant’s Motion for Withdrawal of the Preliminary
Injunction reduced to writing and filed on June 26, 2013 (which injunction incorporated the

Temporary Restraining Order of May 31, 2013 where not inconsistent) and return of the
$152,137.76 cash bond incident to the Temporary Restraining Order (the “bond™). Landlorg did
return of the bond.

not obpose the withdrawal of the Preliminary Injunction but opposed the

PROCEDURAL SUMMARY

On or about June 11, 2013, Tenant filed a motion for leave to deposit certaip rents with
the Court. Tenant asserted in said motion, among other things, its right to a certajn alleged

tenant allowance., On J uly 31, 2013, the Circuit Court entered an Order denying such motjon and

directing Tenant to “bring the rent current by making the full payment of both June and July rent
Said Order found that “the specific

to the Defendant in accordance with the terms of the Jease.”
* PAGE 1

C |
S ENTERED COMPUTER
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terms of the lease require payment.” The Order also provided that the “issue of Wwhether there
has been a material breach under the contract is outstanding,” and is “appropriately lefi to a trial
on the merits, allowing for a full inspection by the triers of fact.” Tenant filed a motion to
recons:der The Court denied such motion by way of Order dated August 23, 2013, In said
Order, the Court stated that it “made no rulings with respect to the merits of the case and leaves
open for a trial on the merits aji Justiciable issues raised in the parties’ pleadings.” The Court
also stated that the Order was withbut prejudice to any party with respect to the alleged tenant
allowance or allegations of breach under the lease.

Before the Court is ﬁle Affidavit of Brian Schied_emeyer dated November 4, 2013
indicating the Tenant has not paid June, July, August, September, October, or November 2013
rent. Such affidavit has calculated the amounts past due under the lease for June and July 2013
in the amount of $313,757.86. |

Land]ord argues that Tenant should be held in contempt for failure to bring the rent
current in accordance with the July 31, 2013 Order. Tenant argues that the only remedy
available under Section 27-37-155 of the South Carolina Code of Laws for failure to pay rent is

ejectment, and the Court does not have the authority to compel Tenant to pay rent under that

Section. Accordingly, Tenant argues that it cannot be held in contempt because to interpret the

Orders as Landlord suggests would be to follow an order that is unauthorized under Sectjon 27-

37-155 and is unconstitutional. .
LEGAL ANALYSIS

A, The prior Orders are the law of the case,
The July 31, 2013 Order and the August 23, 2013 Order are the law of the case. See, e.p.,

ML-Lee Acquisition Fund, L.P. v. Deloitte & Touche, 327 S.C. 238, 241, 489 S.E.24 470, 472
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(1997) (unappealed ruling is the law of the case). It is well-séttled that a successor judge cannot

Teverse, overrule, or disregard the rulings of a prior judge. Charleston County Dept. of Social

Services v. Father, 317 S.C. 283, 288, 454 S.E o 307, 310 (1995). ;Ngtwithstandmg the prior

Orders of Judge Stilwell, this Court would likewise rule that 27-37-155 does not prohibit

Landlord from collecting Past due rent under the facts of this case.

November 15, 2013. Nqn-paymcnt shall subject Tenant to this Court’s contempt powers,

B. The bond must remain in place.
A

CONCLUSION
Based on the foregoing, it is

ORDERED, ADJUDGED AND DECREED that Tenant shall make payment of June

and July rent to Laridlord in the amount of $313,757.86 on or befpre November 15, 2013, All

other issues related to Landlord’s motion for contempt and sanctions, including Landlord’s

alleged right to additional months’ rent, are held in abeyance and preserved.

By consent, the Preliminary Injunction dated June 26, 2013, incorporating the Temporary

Restraining Order dated May 31, 2013 where not inconsistent, is withdrawn and dissolveq,

/
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/ﬂ\ | The bond in the amount of $152,137.76 shall remain in place through the conclusion of
o this case or until further order of the Court,

IT IS SO ORDERED.

November ; S , 2013
Greenville, South Carolina

ORDER
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COMMON PLEAS ;511 -

Eniotrmm A,
SVTLLE R OF

COURT

Doy

JUDGMENT IN A CIVIL CASE
CASE

NUMBER 2013CP2303075

,fgﬁgﬁfﬁéﬁFigian-c.ér’c;ron‘p‘ -

LLC

..... LR =y v vy ¥}

PAUL B. ¥icizrsi ER

o~

P30 23 P g 40

¥M FRI Greenville LLC

"PLAINTIFF(S)

DEFENDANT(S)

Iﬁl_bmitted by:

Attorney for:
[] Self-Represented Litigant

[ Plaintiff [ ] Defendant

STATE OF SOUTH CA e

[Ji «<ACTION DISMISSED (CHECK REASON):

[J Rule 43(k), SCRCP (Settled);

[JJ ACTION STRICKEN (CHECK REASON):

[ Binding arbitration, subject to right to restore t

modify arbitration award;

[J DISPOSITION OF APPEAL TO

O Affirmed; O R—eversed;

i Submitied by; ‘ .
" """NOTE: ATTORNEYS ARE RESPONS

- 15 CIRCUTE.CQURE: RULING IN THIS APPEAL.
7”“%8_19@%% AND ADJUDGED: [ See attached order:;

Kl CIRECIIOR YT i

1

DISPOSITION TYPE (CHECK ONE)
,_-:Ej(;:I_l{RYqijw}\T\hjs,_gction came before the court for a trial b

y jury. The issues have been tried aﬁd-a XGT&EB[qnﬁﬁscd.
; E;s:mEGIﬁW;KYl‘N{E COURT. This action came to trial o hearing before the court. The issues have been tried or heard anda
Skdeqigion: waorheard anda

(5] ‘imﬁei‘eﬂk K} -see Page 2 for additional information.

[ Rule 12(b), SCRCP:

[JRule 4 1(a), SCRCP (Vol. Nonsuit);

[J Other:

[J Rule 40(j) SCRCP: [J Bankruptcy:;

o confirm, vacate or [ Other:
\

THE CIRCUIT COURT (CHECK APPLICABLE BOX): BERINDANT(S)

[ Remanded: [ Other:

Ui Defondam :
b L isapt ;

IBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADM \ ISTKATIVEAGENCY OF THE

ORDER INFORMATION

This.endenfid.ends: i ] does;not end the case.

Additional Ibformationtorthie)Clerk:

ML Caur

(formal order to foliow) [] Statement ofJudgh@ﬁ*ﬁy’ﬁefe&md

e trigd of heard anda

s SURKCP Vol Nonsnit V;

10D s g ahey SO fei g

f"i ACTION ST KN i
Compfete;thisi section: helow. when the j

INFORMATION FOR THE JUDGMENT INDEX
udgment affects title to real or personal

property or if any amount should be enrolled. If

71 pdudgmeptinFavor of -

there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment Against
(List hame(_s) below)

Judgment Amount To be, Enrolled

" (st name(s) below)

-
e

(List amount(s) below) - - -

gt it

Viagﬂjfd‘j_:t_ﬁg":clerk. Note: Titl

121232013 - - 7

(__jewit Court Tudge

| CPFORM4Cm' ~ +
"SCCA SCRCP Formi-4C. (Revised3/2013)

Judge Code
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i F e 4l insaiea by s

“*For Clerk of Court Office Use On_iy

. .-.r'w_:. .

“This Jjudginent. was entered on 23rd day of december, 2013, and a copy mailed ﬁrst class or placed ini the appropnate attomey 5 box .
mon 23rd day of december, 2013 to attomeys of record or to parties (wherni appeanng pro se) as fol]ow AR R

’ Steven E Farrar Smrth Moore Leatherwood LLP P.O. Box
87 Greenville, SC 29602
erllam B, Swent Smlth Moore Leatherwood LLP P.O. Box
87 Greenvrlle :SC 29602-0087

Jason Daniel Maertens Smnh Moore Leatherwood LLP P.O.

Box 87. Greenville,:SC 29602 )

Cynthia Bick Brown Harper, Lamben & Brown, P.A. PO
Box 908 Greenville, SC 29602 ' '
Calvm Theodore Vick Jr. Harper Lambert & Brown PA.
P.O. Box 908 Greenville, SC 29602 .

Raymond Patnck Smith Harper, Lambert & Browu P.A
P. O Box 908 Greenvrlle SC 29602

ATTORNEY(S) FOR THE DEFENDANT(S)

ATTORNEY(S) FOR THE PLAINTIFF(S)

Paul B. Wickensimer Greenville County Clerk of

Court Reporter Court - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

Thrs action came to tfial or hearing before the court. The i Issues have been tried or heard and a decision rendered.

L./
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
o )
COUNTY OF GREENVILLE )
Sherman Financial Group, LLC,. ) "
) C.A. No. 2013-CP-23-03075
Plaintiff, )
) ~
v ) =2 Tor
: ) ORDER e i
FM FRI Greenville, LLC, ) = -
) Dy =0
Defendant. ) S
) =T DA
F‘ n ;‘:.) o)
= T o
This matter was referred by Order of the Circuit Court dated September 1652013 Omor

about November 13, 2013, this Court entered an Order enforcing the prior Order of Judge
Stilwell in which he ordered Sherman Financial Group, LLC (“Sherman” or “Tenant™) to make
payment of June and July 2013 rent to FM FRI Greenville, LLC (“FM FRI” or Landlord). In that
the Tenant had still not paid the rent as directed by Judge Stilwell, this Court ordered that it be
paid on or before Noveﬁber 15, 2013, Furth_er, and by consent of the parties, the Court dissolved
a certain preliminary injunction and the Court ordered the previously established bond in the
amount of $152,137.76 remain in place through the conclusion of the case or further order of the
Cdurt. On or about November 15, 2013, Tenant filed a Motion to Reconsider the November 13,
2013 Order. Before the Court on December 17, 2013 by way of hearing was such vmotion to
reconsider. Landlord opposed such motion. The Motion, as noted below, is denied.

LEGAL ANALYSIS

A. The Court had the authority to make the rulings in question in the November
13,2013 Order.

ORDER PaGE ]
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This is a hotly contested lawsuit between two sophisticated LLC’s. There are multiple
significant and as of -n'6w unlitigated issues between the parties arising out of a long-term
commercial lease between the parties. |

As relzite_s to the narrow.issue presented in Tenant’s Motion to Reconsider, it is fairly
straight forward. Tenant aggressively questions the Court’s inherent authority to invoke its
contempt poWers in the event that Orders of the Court are not complied with. Initially, it is
fundamental that a court with proper jurisdiction has the inherent authority to impose, if
necessary and appropriate, contempt sancfions in the event its orders are not complied with. The

court may punish by fine or imprisonment, at the discretion of the court, all contempts of it’s

authority in any cause or hearing before the same. See, e_g_, S.C. Code Ann. § 14-5-320; 15-35-

180; Rule 70, SCRCP. The power to punish for contempt is necessarily inherent in all courts.
Miller v. Miller, 375 S.C. 443, 455, 652 S.E.2d 754, 760 (Ct. App. 2007). Its existence is
essential to the preservation of order in judicial proceedings, and to the enforcement of the
judgments, orders and writs of the courts, and consequently to the due édministration of justice.
Id.; Ex parte Cannon, 385 S.C. 643, 660-61, 685 S.E.2d 814, 824 (Ct. App. 2009).
B. The Court properly ruled in accordance with the law of the case doctrine.

The previous orders dated July 31, 2013 and August 23, 2013 (the Order denying

Tenant’s Motion to Reconsider Judge Stilwell’s Order of 7/31/2013) are the law of the case.

See, e.g., ML-Lee Acquisition Fund, L.P. v. Deloitte & Touche, 327 S.C. 238, 241, 489 S.E.2d

470, 472 (1997) (unappealed ruling is the law of the case). It is well-settled that a successor

judge cannot reverse, overrule, or disregard the rulings of a prior judge. Charleston County

Dept. of Social Services v. Father, 317 S.C. 283, 288, 454 S.E.2d 307, 310 (]995). The July 31,

2013 Order signed by Judge Stilwell clearly directs Tenant to bring the rent current by making

ORDER PAGE 2
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ﬁJll payment of June and July 2013 rent to Laﬁdlord. This Court’s November 13, 2013 Order
enforces thg plain langﬁage of such prior Order and is both pr’bper and necessary. The fact that
the Order of November 13, 2013 states that Tenant xhay be held in contempt of court simply
states the inherent authority noted above. Further, and important to note, is that there is no
contempt issue before the Court at this time nor has there been a finding of contempt by the
Court relative to Tenants continued nonpayment of rent as directed by Judge Stilwell in his
Order filed July 31, 2013. Rather, Tenant argues the Court exceeded its authority by stating that
it could be held in contempt for failure to comply with orders of the Court. Such is simply not the
law. Despite Tenant’s argument, the Court finds that without the ability to enforce its Orders by
contempt, the Orders entered thus far become merely advisory with no real enforceability

component.

. C. The Court acted within the authority granted in S.C. Code Ann. § 27-37-155.

FS.C. Code Ann. § 27-37-155(B)(5) declares that “If the court orders that the tenant pay all

rent due and accruing as of and during the pendency of the action as provided by Section 27-37-
150 and this section, the order may require the payments to' be made (a) directly to the
commercial landlord or to the clerk of court, to be held until final disposition of the case.”
(Emphasis added). Such is precisely what the Court ordergd. S.C. Code Ann. § 27-37-150
indicates that th¢ “rental for the use and occupancy of the premises involved shall continue
to accrue so long as the tenant remains in possession of the premises.” (Emphasis added).
There is no question but that Tenant was in possession of the premises during June and July,
2013. This Court properly applied the statute as written, which evidences the preference of the

legislature for. direct payment to commercial landlords during the pendency of litigation

involving tenancy.

ORDER PAGE 3



/ﬁ\ Further, Tenant argues that 27-37-155 provides the sole and exclusive remedy for
( _ _

Landlord and that the Court lacks authority to require payment of rent or enforcement of any
such orders by contempt. The Court finds, in light of Judge Stilwell’s Order and to the extent he

relied upon that Section (as opposed to the clear terms of the lease), such is simply not the case.

Tenant raises multiple other issues in its Motion to Reconsider. The Court has reviewed

them and finds that either they were not raised in front of Judge Stilwell and/or this Court or that

they do not change the conclusions set forth herein.

CONCLUSION

Based on the foregoing, it is
ORDERED, ADJUDGED AND DECREED that Tenant’s Motion to Reconsider this
Court’s November 13, 2013 Order is denied.

: ( ' IT IS SO ORDERED.

December XD, 2013
Greenville, South Carolina

ORDER PAGE 4
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STATE OF SOUTH CAROLINA )

ffﬂ | , ) IN THE COURT OF COMMON PLEAS
(1 .COUNTY OF GREENVILLE )
Shefinan Financizl Groiip, LLC, ) C.A NO.: 2013-CP- 23903(;75
)
Plaintiff, ) AFFIDAVIT OF BRIAN
: )' SCHIEDEMEYER AS TO CERTAIN
) RENTS
) .
V- ) S a
) = zor
FM FRI Greenville, LLC, ) =E rmo
) = w4
: o
A Defendant. ) = = i o
o s
3 2of
PERSONALLY APPEARED BEFORE ME, Brian Schiedemeyer, who being fifst Eu@
e Mmoo
sworn, states as follows: @ ® 3

1. Imnoidathanls'yearsofage,lameompaemwfaﬁfytoﬁewasaddmssed
herein, and I give this affidavit based on my personal knowledge of the facts described herein.

2. I am Scnior Vice President of FRI SC Management, LLC, the property manager
for Wells Fargo Center (the “Property Manager”), which is located at 15 South Main Street,
Greenville, South Carolina.

3. In May 2003, Sherman Financial Group, LLC (“Sherman™) leased certain
prepcrty in the Wells Fargo Center as set forth in the Lease Agreement with a commencement
date of December 1, 2003 and a scheduled expuatlon date of November 30, 2013.

4. Theieimofthel.easebetweenFMFRIGreenvﬂleLLC(assuw&ssorofFRl
Greenville, LLC and Wolf Greenville, LLC, who were successors of DD Greenville, LLC) and

Sherman Financial Group, LLC expires on November 30, 2013.

AFFIDAVIT OF BRIAN SCHIEDEMEYER AS TO CERTAIN RENTS PAGE 1
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5. Shemman has not paid FM FRI Groenville LLC rent for June, July, August,
September, October, or November of 2013. Such amounts are overdue under the terms of the

Lease, and Sheimanisﬂzerebyindeﬁmltunderthetermsofthelmse; _

6. I have calculated the amounts past due under the Lease, with late fees and
~Operating expense reimbursement (“CAM”) as allowed under the terms of the Lease, and have
attached a true and correct copy of such calculation hereto as Exhibit 1. As the Court will note,

the total amount due as of this filing is $979.445.48.

FURTHER AF FIANT SAYETH NOT. 5

Brian Schiedemeyer

Subscribed and sworn to before me
‘this _ 4™ day of November, 2013

Notary Public for _Soamt- Cars Zucd>
My commission expires: 3Slazjzorse

" PAGE2

79



N

Lo ;-0_5':?‘\,\‘&’!&%:}’
Jaw

/

s
’

.7 Sherman Late Fee Calculation

. leaseiD Shemma Shef Sherm She She800  She8O1  SheR10  Shemigg

Suite iD 400 500 600 700 800 801 810 8300 Total
June CAM A 337300 493400 493400  4,662.00 2,021.00 192583 24800 256100 24,6583
Base Rent BOSI6 2308516 2303516 2176663 1108008 950212 756378 8767 12776076

2795916 2642863 13.051:08 1146795 784178 11 zaj 7 &419:’9

Total

Late Fee (2%) 528.16 559.38 559.38 528.57 261 22936 15684 22557 308839

Total 2693632 2852854  28,52858  26,957.20 1331220  1169731° 799862 1150934  155467.95

July PreviousBalance 2693632 2852854 2852854 2695720 1331210 11,69731  7.998.62 11,509.34 155.467.98
CAM 3373000 493800° 493400 466200 202100° 1644:00° 25800° 256100  24:377.00-

Base Rent 2303516 2303516 2303516 2176663 1103008 954212 750378 872267 127.760.76
Total 5334448 5649770 5649770 5338583 2636318 2288343 1584040 3279301 307 cccoa 01 307,605.74

Late Fee (2%) 106689 112995  1,12995  1,057.72 52726 457.67 316.81 45585  6,152.11

Total 5441137  57,627.66  57,627.66  54,45355 26,890.45 23,31.10 16,157.20 23,24887 313,757.86

August PreviousBalance 5441137 5762766  57,627.66 5445355 2689045 2334110 1615720 23,4887 313,757.86
M 337300 493800 453000 456200 20100 168000 24800 256300 24 377,00

Base Rem BOIIE 2303516 2303516 2176653 1103008 9512 75M37m 8INET 12776076
Tozal B0R1953 8553682 8559682 BOSELIB 3994153 3452727 2399888 3452254 2589562

Late Fee (2%) 161639  1,711.94  1,71194 161764 79883 . 69054 . 479.98 69065 9317.91

Totat 8243592 8730875 87,308.75 82,499.82 40,74036 35217.76 2447896 3522319 47521353

September PreviousBalance 82,4359  87,308.75  87,308.75 8249982 4074036 3521776 24,4789 3522319 47521353
M 337300 493400 493400  4662:00° 202100 164400 24800 256100 24377.00

Base Rent 2303516 2303516 2303516 2176663 1103008 954212 750378  8Taier 127,760.76

Total 10884408 11527791 11527791 10892845 - 53,79144  46,403.88 3232074 2650685 627,35129

Late Fee (2%) 2,176.88 230556 . 2,305.56 2,17857  1,075.83 928.08 646.41 93014  12,547.03

Total 111,02087 117,58347 117,583.47° 111,107.02 5486726 47,33196 32967.16 4743700 639,898.31

October PreviousBalance  111,00057 11758347 117,583.47 111,07.02 5486726 47,33195 32.967.16 4743700 639,898.31
CAM 337300 - 493400 493400 466200 202100  1,684.00 - 24800 256100 2837700

Base Rert 203516 2303516 2303516 2176563 1103008 95212 15937 8INET 12775076

Yot 13741913 14555263 14555263 13753565 6791834 S851808 4080394 S3.72067 792,036.07

Late Fee (2%) 274858 291105 291105  2,750.71  1,358.37  1,170.36 81618 1,174.41 1584072

Total 140,177.71  148,463.68 148,463.68 14028636 69,276.71 59,688.44 4162512 5989509 807,876.80

November Previous Balance 140,177.71 148,463.68 148,463.68 14028636 69,276.71 59,688.44 41,625.12 59,895.09 807,876.80
€AM A37300°. 493400 493400 466200 202100 164400 24800° 256100 2437700

Base Rent 2303516 2303516 2303516 21,766.63 1103008 954212 781989 87226y 127,986.87
Totat 16658587 17643284 17643284 16671499 8232779 7087456 4969301 7117876 95028067

Late Fee (2%) 333172 352866 352866 _ 3,334.30 164656  1,417.49 99386 142358  19,204.81

Tota 16991759 17996150 179,96150 170,04929 8397435 7229205 5068687 7260233 979.445.48

Tote!l Late Fees 66,110.98
e e ————

Note: Forﬁmplidtymawmandeawofhaddng,tbeer\ﬁmmonm}ybted\argeison!ybeingassssedmm;ebaselbhnrelamsmameasem{,
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!.2\ H T
REF‘ ",’L_HE co. S)C IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVI:LLE winrEae e

¥ HHSHMER
Sherman Financial Groupg[m,gﬂ‘\] 9 PM Y )53 C.A. NO.: 2013-CP-23-03075
, )
Plaintiff, ) CERTIFICATE OF SERVICE
)
v. )
)
FM FRI Greenville, LLC, )
)
Defendant. )

I hereby certify that a copy of Defendant FM FRI Greenville, LLC’s Notice of Motion
and Motion for Contempt, Sanctions, Award bf Additional Months’ Rent, and Involuntary
Dismissal with Exhibits was served on counsel of record via electronic mail and U.S. mail this

7™ day of January, 2014 addressed as follows:

Steven E. Farrar, Esq.
steve.farrar@smithmoorelaw.com
William B. Swent, Esq.
William.swent@smithmoorelaw.com
Jason D. Maertens, Esq.
Jason.maertens@smithmoorelaw.com
SMITH MOORE LEATHERWOOQOD LLP
300 East McBee Avenue, Suite 500
Greenville, SC 29601

@4{44445 I % e
Rebecca H. Briggs, Legal Assistant

Greenville, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE FILED-C {EREOF COUR ‘
GREENVILLE §0. BASE NO:: 2013.-CP-23-03075
. . PAUL B. WiCHEHSIMER
Sherman Financial Group, LLC ) MOTION AND ORDER INFORMATION

VS.

gy AN, ﬁ)ﬂ 8 Y2 FORM AND COVERSHEET

)

—

FM FRI Greenville, LLC

Defendant. )

Plaintiff’s Attorney: Defendant’s Attorney:

Steven E. Farrar, Bar No. Cynthia Buck Brown, Bar No. 66172

Address: R. Patrick Smith, Bar No. 68270

Smith Moore Leatherwood, LLP, 300 E. McBee | Address: '

Ave., Ste. 500, Greenville, SC 29601 Harper, Lambert & Brown, P.A., PO Box 908,

Phone: 864-240-2433Fax Greenville, SC 29602

E-mail: steve.farrar@smithmoorelaw.comOther: | Phone: 864-235-5535 Fax864-235-6866
E-mail: cbrown@hiblegal.comQther:

psmith@hlblegal.com

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and 111)
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1I)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information

Nature of Motion: Motion for Contempt and Sanctions
Estimated Time Needed: 15 mins. Court Reporter Needed: [XIYES/[ ] NO

SECTION II: Motion/Order Type

XIWritten motion attached
[_JForm Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.
W January 7, 2014

Signature ofﬁtomey for [_] Plaintiff /[X] Defendant Date submitted

SECTION IH1: Motion Fee
PAID - AMOUNT: $ J&. 00
[J EXEMPT: L] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
] Indigent Status [ ] State Agency v. Indigent Party
] Sexually Violent Predator Act [ ] Post-Conviction Relief

(] Motion for Stay in Bankruptcy
[ 1 Motion for Publication ] Motion for Execution (Rule 69, SCRCP)

D Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:

[] Other:

JUDGE’S SECTION
] Motion Fee to be paid upon filing of the attached | JUDGE CODE

order.
[ ] Other: Date:

CLERK’S VERIFICATION

Collected by: Date Filed:
[[] MOTION FEE COLLECTED: $

[ ]CONTESTED - AMOUNT DUE: §

82



