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STATEMENT OF ISSUES ON APPEAL
DID THE CIRCUIT COURT ERR IN GRANTING PARTIAL SUMMARY
JUDGMENT TO RESPONDENT PREMATURELY BEFORE THE
APPELLANT HAD BEEN GIVEN A FULL AND FAIR OPPORTUNITY TO
COMPLETE DISCOVERY?
DID THE CIRCUIT COURT ERR IN GRANTING PARTIAL SUMMARY
JUDGMENT TO RESPONDENT BASED ON INCOMPETENT OR
INADMISSIBLE EVIDENCE AND RESPONDENT’S RESULTING FAILURE
TO CARRY ITS BURDEN OF PROOF TO SHOW AN ABSENCE OF
MATERIAL FACT REGARDING APPELLANT’S ALLEGED LIABILITY TO

RESPONDENT ?
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STATEMENT OF THE CASE

This is an appeal from a circuit court order in a collection case granting partial
summary judgment to Respondent as to the issue of liability only, and not as to the
amount of damages owed. This is also an appeal from the circuit court order denying
Appellant’s motion to alter, amend or reconsider that prior order.

Plaintiff/Respondent Capital Bank, N.A. commenced this collection action for suit
on a promissory note with an alleged principal balance due of $753,245.09, plus fees and
costs, by filing a summons and complaint in the Charleston County Court of Common
Pleas on October 12, 2011, which was duly served on Defendant/Appellant Charles A.
Moore in a timely manner (Complaint p. 4-5). Appellant filed a timely Answer to the
Complaint raising defenses and counterclaims on May 29, 2012 (Answer p. 1).
Appellant’rs Answer dispu'ted.both that Appellant Was'liable t§ Respondent aﬁd the |
amount of Respondent’s claim (Answer p. 7-8). Respondent then filed a timely Réply to
Appellant’s counterclaims, buf the coﬁrﬁefclaims are not relévant to this appeal, so
Respondent’_s Reply is not part of the record on appeal.

On September 28, 2012, Respondent filed a Motion for Summary Judgment
(“MStJ’i) seeking summary jﬁdgment agaivn'st Appellant on 'Respondent’s Cbmplaiﬁt and N
on Appellant’s counterciaims (MSIJ p. 2). Respondent sirﬁultaneously filed én Afﬁdavit
of Randy ‘Foster in su;;pbrt of the MSJ (Foster Affidavit) and later on February 12, 2013
filed an Affidavit of Christopher T. Colwell (Colwell Affidavit), who is Respdndent’é
aftbmey of record. Appellant filed a timely Objection to Respondeht’s MSJ on February
12, 2013 (“Objection”) and simultaneously filed an Affidavit of Charles A. Moore
(Moore Affidavit) iﬁ support of that Objection.

‘A Consent Scheduling'Order (Scheduling Order) was filed with the court on

Page 4 of 20



November 2, 2012, and was later amended by court order on March 13, 2013 to extend
the time to complete written discovery from the prior deadline of March 1, 2013 until
March 15, 2013 (Amended Scheduling Order).

On February 12, 2013, Judge R. Markley Dennis, Jr. held a hearing on the MSJ
(MSIJ Transcript). By order filed March 4, 2013, the court granted partial summary
judgment to Respondent as to liability only, and denied summary judgment to
Respondent_ as to both the amount of damages and Appellant’s counterclaims (MSJ
Order).

Appellant filed a timely Rule 59(e) motion on March 7, 20i3 to alter, amend or
reconsider the MSJ Order, which was later amended on March 20, 2013 (Amended Rule
59(e) Motion). Only the Amended Rule 59(e) Motion is included in the Record on
Appeal, since t-he' original motion woﬁld be unnecessarily duplicative since 6nly minor
changes were made, and the changes are not in dispute. A hearing before Judge Dennis
on the motion to recoﬂsider was held on May 28,2013 (MTR Transcript). Appellant-’s
Brief in supIS(;rt of the motion to reconsider was also filed on May 28, 2013 (MTR Briet).
By a Form 4 Judgment filed May 29, 2013, the court summarily deﬁiéd this motion
(MTR Order). |

| "Appellant filed a timely Notice of Appeal of both the MSJ Order and the MTR

Order on ;hily 8, 2013 (Notice of Appeal).
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ARGUMENTS

I. SUMMARY JUDGMENT WAS IMPROPERLY GRANTED
PREMATURELY BEFORE THE APPELLANT HAD A FULL AND

FAIR OPPORTUNITY TO CONDUCT DISCOVERY.

Respondent will be identified as Plaintiff in this argument section, since that was
the proper designation for Reépondent at the time of the hearings in this matter.
Appellant will likewise be identified as Defendant for the same reason.

Plaintiff's summary judgment motion was premature since discovery was not
complete, and Plaintiff's motion should therefore either have been denied without
prejudice or continued until such time as discovery was complete. As the Supreme Court
stated in Baughman v. AT&T, 306 S.C. 101, 112-114, 410 S.E.2d 537 (1991), * Since it
is a drastic remedy, summary judgment "should be cautiously invoked so that no person
will be improperly deprived of a trial of the disputed factual issues." [citations omitted].
This means, among other things, that summary judgment must not be granted until the
opposing party has had a full and fair oppoﬁunity to complete discovéry [citations
omitted).” Itis wofth noting that in the Baugh?nan case, more than tﬁee S/eérs had
elapsed betWéen the filing of the action and the premature grant of summary judgment.
Also, in evaluating whether discovery was complete in the case of Robertsofz' v First
Union National Bé.nk,' 350 S.C. 339, 565 S.E.2d 309 (2002), our Court of Appéals stated,
“Generally, it is not premafure for the trial court to grant summary judgment aftéf all o
relevant parties have been deposed because the litigants have had a ﬁlll and fair |

opportunity to develop the record in the case [citations omitted].” In this case, the time
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frame between the initial filing of the action and the court's grant of summary judgment
was much shorter than the time allowed in Baughman. In addition, the parties have a
scheduling order in effect (Scheduling Order), which allowed more time for discovery.
The MS]J hearing was held on February 12, 2013. As can be seen from the referenced
one page Scheduling Order, written discovery did not have to be completed until March
1, 2013, which deadline was later extended on March 13, 2013 until March 15, 2013
(Amended Scheduling Order). At the time of the MSJ hearing in this case, Defendant
had served Plaintiff with pending written discovery requests which had not yet been
answered by Defendant. In addition, the deadline to take depositions did not expire until
April 15,2013. As of the time that the trial court denied defendant’s Amended Rule
5’9(’e)- Motion in this césé, oniy the plaintiff had taken a deposition, ihereby putti’ng"the |
defenda;lt ata disédvantage iﬁ spite of defendant's rel'i'ance upon the current sche;iuling
order. The defendant still wishes to be able to take depositions in this case, including
deposition queétions related to whethef or not plaintiff has admissible evidence proving
plamtlff’s standing to collect this debt and showing that defendant is liable on plalntlff’s
clalms and also regardmg plaintiff’s conﬂlctmg documents regardlng the two dlfferent
chams of assignments alleged in this case, as will be more fully detalle\d below regardmg
the next issue, all of which create material issues of fact that canndt be resolved without
al-lov\-}ing further discovery. Also; although the consent ordér stated that th.e'~ deadiine to

ﬁlé-disp(')sitive motions was June 1, 2013, the MSJ hearing was held over three months

prior to that time.
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II. SUMMARY JUDGMENT WAS IMPROPERLY GRANTED BASED
ON INCOMPETENT AND INADMISSIBLE EVIDENCE WHICH DID
NOT SATISFY RESPONDENT’S BURDEN OF PROOF TO SHOW
THE ABSENCE OF A GENUINE ISSUE OF MATERIAL FACT
REGARDING APPELLANT'S ALLEGED LIABILITY TO

RESPONDENT.

The affidavits submitted in support of Plaintiff's motion for summary judgment
were incompetent or ineffective for that purpose and the documents attached or
referenced in support of the Foster Affidavit were inadmissible.

A. “Under Rule 56(c), SCRCP, the party seeking summary judgmént has the
inttial burden of demonstrating the absence of a genuine issue of material fact. [cifatibns‘
omitted]. Once the party moving for summary judgment meets the initial burden of
showing an absence of evidentiary support for the opponent's case, [emphasis added]
the opponent cannot simply rest on mere allegations or denials contained in the
pleadings.” Schmidt v. Courtney, 357 S.C. 310, 317, 592 S.E.2d 326 (S.C. App., 2003).

It is clear that the movant has the initial burden of proof. If the movant does not carry the

burden of proo-f to éhow tﬁe absence of a genuine‘issue of m.aterial fact, fhen fhe opposing

party méy prevail witﬁout evén having to raise a defense (Standard F. iré v. Marine
Contraciing, 301 S.C. 418, 421, 392 S.E.2d 460, 462 (1990)).

B. In ordef to be competent to support a motion for summary judgment, the
:afﬁdavit must be proper in form. Plaintiff's Foster AAfﬁdavi't was not prope.r in foﬁn for

the following reasons:
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The Foster Affidavit's jurat section does not comply with the form
as suggested by the South Carolina Secretary of State on its
website in its 2012 version of the South Carolina Notary Public
Reference Manual. This manual is a state government public
record and can be found online at

http://www.sos.sc.gov/forms/N ot_arv/N otaryPublicReferenceManu

al.PDF, and relevant excerpts are also attached to Respondent’s
MTR Brief as Exhibit A. Note that the notary does not state that

the affidavit was “subscribed” before the notary as the official
form requires. Also note that there is no indication as to how the
nOtéry identified the affiant.

. Although the notary's jurat section isb dated, there is no date in the

body of £hé Foster Affidavit indipating what date the affiant signed

the afﬁdavi.t.'

. Although at the Beginning of the Foster Affidavit the affiant states
that he was “dﬁly sworn”, there is no indication as to what the
affiant was swearing. The affiant does not swear that the
allegations made in the affidavit are “true and correct;’ ovr that the

Aafﬁdavit is being made under penélty of perjury. This failﬁre
renders the affidavit 'ﬁnreliable, since essentially the affiant is
éwearing to nothing.at all, and is not agreeing to any penalty that
\;vill be imposed for a failure to tell the complete truth. See Nissho-
Iwai American Corp. v. Kline, 845 F. 2d 1300 (5th Cir. 1988),

where the court found that an affidavit offered in defense of
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summary judgment motion was incompetent since it was “neither
sworn nor its contents stated to be true and correct nor stated under
penalty of perjury.” Regarding the importance of the form of the
oath in the affidavit, see also Searcy v. SC Dept Education, 303
S.C. 544, 547-48, 402 S.E.2d 486 (S.C. App. 1991).
C. In order to be competent to support a motion for summary judgment, an
affidavit must be made on personal knowledge, pursuant to Rule 56(e). See also,
Dawkins v. Fields, 354 S.C. 58, 64, 580 S.E.2d 433 (S.C., 2003). Plaintiff's
Foster Affidavit alleges only that the affiant has “knowledge”, not personal
knowledge, which is required (Foster Affidavit p. 1). Personal knowledge cannot
be assumed if the affiant doesn't even allege it, but even a bafe allegaﬁon of |
personal knowlédge is not sufficient unless the affidavit states facts 'V;Ihich would
tend to show that the affiant does indeed have any personal knowledge that might
be alleged. (Antonio v. Barnes, 464 F. 2d 584 (4th Cir. 1972)). Further, baéed on
the language in the affidavit, the affiant's knowledge appears to be based on some
indeterminate recbfds the affiant has consulted, and is therefore nort personal
knowledge as required by Rule 56(e), SCRCP.
D.  Inorder to be competent to support a moti.ovn for summary judgment, an
a.fﬁdavit rﬁust show affirmatively that the affiant is competent to testify to the
rﬁaﬁers alleged'therein, pursuant to Rule 56(e5, SCRCP. In the Foster Afﬁdavii;
the afﬁaht élleges that he is an employee of the Plaintiff (Foster Affidavit p.1).
That is insufficient to show competency to testify for the Plaintiff. We do not
know whether the affiant is the President and CEO of the Plaintiff, or berhépé ité |

janitor. Even if a title were given, that would not necessarily show the employee's
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competence to testify to the facts alleged in the affidavit, but the failure todoso
certainly makes that employee's competency an unresolved question of material
fact. The affiant also claims to be authorized to make the Affidavit on behalf of
the Plaintiff, which means essentially that the affiant is claiming to be acting as an
authorized agent of the Plaintiff; however, other than this self-serving statement |
of agency, there is no other indication (such as a corporate resolution) that any
such authority has been given to the affiant by the Plaintiff. Klippel v. Mid-
Carolina Oil, Inc.,399 S.E.2d 163, 303 SC 127 (S.C. App., 1990) stated that
“[t]he law is clear in this state that statements made by an agent concerning the
existence or extent of his authority are insufficient standing alone to estahlish
égency.” There is no statement by the Plaintiff itself that the affiant was an
éuthorized agent of Plaintiff for the purpose of executing this afﬁelavit;
E ~ Rule 56(e), SCRCP also requires ihat the éfﬁdavit set forth only 'facts.that
would be ‘admiss.ible in evidence (Hall v. Fedor, 349 S.C. 169, 175-176, 561
S.E. 2d 654 (S.C. App. 2002)), mcludlng a requirement that sworn or certified
copies of all papers referred to in the affidavit be attached to the afﬁdav1t The
Plamtlff has also failed to follow this portion of the Rule, so the Foster Afﬁdawt
is defective for this reason and the attached or referenced exhlblts should be
dis'regarde(i. The exhibits referenced in the Foster Affidavit are defective as |
fol'lows:
| "1. The first document referenced in the Foster Affidavit is the
| promissory Note at issue in this case (Foster Afﬁda\-/it p.1). The affiant
claims that a true and correct copy of the Note was attached to Plaihtiff‘e ”

Complamt however, the affiant does not state how the afﬁant knows that
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the Note copy attached was true and correct. Indeed, the the was.n0>t
even made payable to Plaintiff, so it is unlikely that an employee of
Plaintiff would have personal knowledge of the signing of the Note or
would have been present at the closing on the loan when the Note was
signed. The affiant makes no claim to even having seen the original Note,
so the affiant has not shown affirmatively that the affiant is competent to
testify regarding the authentication of the copy of the Note attached to the
Complaint.

2. In paragraph 3 of Plaintiff's Foster Affidavit (Foster Affidavit p.
1), the affiant references two separate documents, but in a way that causes
the reader to be misled intoA thinking only one document is at isAsue. The
first document referenced in this paragraph that the affiant attempts to
authenticate is a Purchase and Assumption Agreement dated Jﬁly 16; 2010
between the FDIC and NAFH National Bank; however, a sworn or
certified éopy of this document is not attached to the affidavit as is
required of documents referencéd in the affidavit pursuant to Rﬁle 56(e),
so this document cannot be considered in support of Plaintiff's summar'y-
judgment motion. This omission is critical, since this document is an
essentialvlink in the chain of assignments of this Note. Further, the affiant
has not demonstrated competence to authenticate this FDIC Agreement,
since the affiant does not claim to be an employee of either pérty to t-'hat
Agreement, and does not otherwise demonstrate personal knowledge of
that Agreement. The affiant's statements that the Note was assigned

pursuant to this Agreement are therefore conclusory, and should be
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disregarded (Dawkins v. F ields at 68). The affiant attempts in vain to
draw attention away from this omitted Agreéﬁent by referencing another
document in paragraph 3, which is a “true and correct copy of an
‘assignment of the Note” (emphasis added) attached as Exhibit A to the
Foster Affidavit (Foster Affidavit p. 4). One might think that the
referenced exhibit is the same missing assignment being referenced earlier
in that same paragraph, but that is not the case. As can be seen from
viewing Exhibit A, that purported Assignment is dated September 25,
2012, which is well after the Plaintiff commenced this litigation in 2011.
This Assignment is worthless and appears to have been manufactured by
Piaintiff for the sole purpoée of perpetrating a fraud upoh thé court by
attempting to create standing for the Plaintiff where none exists. Note )
first that this fraudulent Assignment purports to have a retroactive
effective date of July 16, 2010, which might mislead one té believe that it
is the same Assignment referenced earlier in paragraph 3 , but that is not
the case, since the parties to the two Assignments are différent. The July
16, 2010 assignment is alleged to have been given from the FDIC toA
NAFH National Bank. The September 25,2012 assignment purports to
have been given from the FDIC to Capital Bank, N.A, but effective és-(;f
J ul'y‘ 16, 2010, which is impossible for the reasons indicated below, and’
furthef evidence of fraud. The affiant states in paragraph 4 of the Foster
Afﬁdavit (Foster Afﬁdavit p.1) that NAFH National Bank didn't rherge
with Capital Bank, NA until June 30, 2011, so Capitai Bank, NA‘couldn't

possibly have received an assignment of this Note on July 16, 2010, since
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that is prior to the date of the merger. (It appears that the person Creafixi'g
this fraudulent September 25, 2012 assignment overlooked that fact.)
Another significant reason why the Sep@ember 25,2012 assignmg:nt is
legally worthless, and further evidence of fraud upon the court, is that the
affiant claims that the promissory Note was assigned by the July 16, 2010
Purchase and Assumption Agreement from the FDIC to NAFH National
Bank. If this is true, then the FDIC had no beneficial interest left to
convey to Capital Bank, NA on September 25, 2012, which makes the
second purported assignment legally worthless. Its only logical purpose is
to mislead the court and the Defendant into thinking that the Plaintiff's
chain of ﬁtle to this proniiésory Note is combleté, e.\;en though the July 16,
2010 Purchase and Assumption Agréement is completely missing from
the recofdl 'proﬁerly before this court. .In any event, Plaintiff’s two |
different vérsions of the chain of title of this Note create a conflict on a
genuine issue of material fact, which éhould not be resolved by sumrﬁary
judgment (Stevens & Wilkinson of South Carolina; Inc. v. City of |
Colz)rhbi?z, 396 S.C. 338, 343, 721 S.E.2d 455, 458 (S..C.AApp.‘201 1).
Further, Plaintiff's failure to produce the July 16, 2010 Agreement creates
a c;uestioﬁ of material fact as to whether that Agreement actually exi-sts, |
which should preclude summary judgment froﬁq being given to Plaintiff
on its Complaint én the issue of whether Defendant owes a debt to
Plaintiff or not. In addition, Plaintiff's use of the fraudulent September 25,
2012 Assignment to support its claims should cause the court fo issue a

Rule to Show Cause why Plaintiff should not be sanctioned for
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introdﬁcing a fraudulent document into the record of this case in support
of Plaintiff's Complaint. Upon information and belief, Robert
Hintelmann, who signed the fraudulent Assignment on behalf of the FDIC
was also employed by Plaintiff at the time this document was executed,
thereby creating an apparent conflict of interest by representing both
parties to this Assignment; however, Defendalllt is awaiting confirmation
of this belief from Plaintiff's responses to pending discovery requests,
which is a further reason why summary judgment is inappropriate at this
time. The Defendant further believes that assignments cannot be made
retroactive as a matter of law (see Exhibit B attached to Defendant’s MTR
Brief, Wflich is an unpublished case, OneWest v. C ullen.), and Plaintiff's
attempt to do so should be disregaided By the court, except to the extent
the couft finds Plaintiff's conduct in cfeating the fraudulent Assignmen—t to
be sanctionable. If the court were for éome reason to find that the
September 25, 2012 aséignment to be effective as of that date, then it
would be clear that Plaintiff lacked standing to file the Complaint in this
case when it was originally filed, so Plﬁintiffs summary judgfﬁeht rhbtion
sho.uld be denied for lack of standing to have filed thé Complaint at that
time. (Wélls Fargo Bank, NA v. Marchione, 69 A:D.3d 204, 887 N.Y.S.
2d 615 Cd Dept 2009) (Beaumont v. Bank of New York Mellon, 81 'S;).3'd"
553 (Fla. 5™ DCA 2012) (Vidal v. Liquidation Properties, Inc., 104 50.3d
1274, 1276 (Fla. 4" DCA 2013). Defendant further alleges that Plaintiff is
aware of this defect in its litigation, which is why the fraudulent

retroacﬁve September 25, 2012 assignment appears to have been created.
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Even if the court were to find that the September 25, 2012 Assignment
were proper evidence in this case, Plaintiff has not submitted a sworn or
certified copy of this document as an attachment to this Affidavit as is
required by Rule 56(e), SCRCP, so it is inadmissible for that reason as
well.

3. The affiant next attempts to authenticate Exhibit B attached to the
Foster Affidavit, which lthe affiant claims to be a true and correct copy of
a certification letter sent by the Comptroller of the Currency Administrator
of National Banks to a representative of North American Financial
Holdings, Inc. (Foster Affidavit p. 6). However, the affiant neither claims
to have sent the letter nor to have received the letter, énd there is no |
evidence as to how tfle afﬁénf can have personal knowledge of this letter.
Indeed the affiant doesn't even claim to have been employéd by either of
the parties to this letter, and there are no'other facts to show that the
affiant is competent to testify as to the authenticity of this letter. In
addition, no sworn or certified copy of this Aletter in adrﬁissible form has |
been produced by the affiant, éo the court should disregard this Exh-'ibit B
as well; ' Of course, this doesn't stop the affiant from claimiﬁg in ‘parag'rap}{
4 that this letter (to which the afﬁaﬁt was not a party) was rﬁade in the
ordinary course of the Comptroller's business (which appears to be mere |
speculation without foundation), including the time that it was made, or
that it was kept or maintained by the Plaintiff hereih (even 'though the |
letter was not addressed to the Plainti}f and it is simply hearsay). The )

affiant's willingness to make such obviously unfounded statements should
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cause the court to mark the affiant as an unreliable witness as to other
statements made by the affiant as well. “The absence of an affirmative
showing of personal knowledge of specific facts vitiates the sufficiency of
the affidavits and, accordingly, summary disposition based thereon was
improper.” (Antonio at 585) The court should also disregard the affiant's
conclusory statements regarding whether there was any merger between
NAFH National Bank and Capital Bank, NA, since the afﬁaﬁt shows no
basis for this belief other than the inadmissible certification letter attached
as Exhibit B to the Foster Affidavit.

4. Plaintiff's Exhibit C attempts to authenticate default notices sent by
Plaintiff to Defendant on June 2,2011 and August 12, 2011 (Foster
Affidavit p. 9 ef seq.). However, Plaintiff has not complied with Rule
56(e); SCRCP 'by attaching sworn or certiﬁed copies of these referen-c-éd.
documents, so they should be disregarded as inadmissible as well. In
éddition, the June 2, 2011 letter purports to be sent from NAFH National
Bank to Defendant, not from Plaintiff to Defendant aé the afﬁaﬁt claims,
so there is no reason to believe that the affiant, as an employee of Plaintiff,
would havé any personal knowledge of the Vmailing of either the june 2,
2011 léttér or the letter affiant claims was sent by Plaintiff's counsel to
Defendant. The affiant's willingness to testify to matters aboutvwfliczzh it
appéars he could have no personal knowledge further e-rodes afﬁanfs
credibility. These letters are also hearéa&, and inadmissible both dué to
that fact and lack of proper authentication.

The affiant rhakes other allegations regarding the amount of debt that
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HI.

_affiant claims is due from Defendant, but the Defendant does not address those

allegations at this time, since the court has already ruled that Plaintiff is not
entitled to summary judgment on the issue of the amount of any debt that may be
owed.

G. The affiant makes some allegations in paragraph 9 of the Foster Affidavit
(Foster Affidavit p. 2) regarding the date of Defendant's last payment on the Note,
but the affiant alleges no personal knowledge of that payment, and sets forth no
facts that would allow the court to conclude that the affiant has shown
affirmatively that the affiant is competent to testify to those allegations.
Similarly, the affiant makes allegations about the Defendant being in default
under the terms of the Note, but likewise fails to establish the basis fo-r that B
allegation or show competence to testify to that allegation. Defendaﬁt therefore
asks 4that the court diéfegard these allegations as well, since they fail to meet the

standards of Rule 59(¢), SCRCP.

CONCLUSION

Summary judgment was improperly granted prematurely in this case since

Appellant did not have a full and fair opportunity to compiete discovery in order to

properly examine and counter Respondent’s allegations in its Complaint. In 'additi'on,

summary judgment was improperly granted in this case since Respondent failed to meet

its burden of proof to show by competent and admissible evidence that there was no

genuine question of material fact regarding Appellant’s alleged liability to Plaintiff on

this debt. As a result, this court should reverse the trial court’s improper grant of partial
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summary judgment, and remand the case to the trial court for further proceedings

consistent with this court’s opinion.

Dated this January 27, 2014. Z\O{M 4

R. Cantrell, Jr\"‘/
Att rney for Appellant
Cantrell Legal PC
P.O. Box 1276
Goose Creek, SC 29445
Telephone: (843) 797-2454
SC Bar # 10309
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Capital Bank, N.A.,

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas
The Hon. R. Markley Dennis, Jr., Circuit Court Judge

Appellate Case No. 2013-001516
Trial Court Case No. 2011-CP-10-07407

RECRIvB] ;
JAN 51 7014
SC Count of aposals

Respondent,

Charles A. Moore a/k/a Appellant.
Charles A.B. Moore

DESIGNATION OF MATTER TO BE INCLUDED IN RECORD ON APPEAL

Appellant designates the folléwing to be included in the record on appeal:

Rl A M

9.
10.
11.
12,

13.
14.

15.

Summons & Complaint filed October 12, 2011

Answer & Counterclaim filed May 29, 2012

Plaintiff’s Motion for Summary Judgment filed September 28, 2012
Plaintiff’s Affidavit of Randy Foster filed September 28, 2012
Plaintiff’s Affidavit of Christopher T. Colwell filed February 12, 2013

" Consent Scheduling Order filed November 2, 2012

Objection to Plaintiff’s Motion for Summary Judgment filed February 12, 2013
Defendant’s Affidavit in Support of Objection to Summary Judgment filed
February 12, 2013 ,

Order Granting Partial Summary Judgment filed March 4, 2013

Order Amending Scheduling Order filed March 13, 2013

Judgment Denying Motion to Alter, Amend or Reconsider filed May 29, 2013
Transcript of hearing on Plaintiff’s Motion for Summary Judgment held on
February 12, 2013

Defendant’s Amended Rule 59(e) Motion filed March 20, 2013

Defendant’s Brief in Support of Amended Rule 59(¢) Motion filed May 28,
2013

Transcript of hearing on Defendant’s Rule 59(e) Motion held May 28, 2013

16. Notice of Appeal filed July 8, 2013.



[ certify that this designation contains no matter w%rreleva to this appeal.
January 27, 2014 (,\él % A 7

Jolfh R. Cantrell, Jr., SC'Bar 1D/ 10309
Cantrell Legal, PC

Post Office Box 1276

Goose Creek, South Carolina 29445-1276
(843) 797-2454

Attorney for Appellant




RECEIVE™

THE STATE OF SOUTH CAROLINA JAN 31 2014
In The Court of Appeals ' o '
4 Lourt of App

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Hon. R. Markley Dennis, Jr., Circuit Court Judge
Appellate Case No. 2013-001516
Trial Court Case No. 2011-CP-10-07407

Capital Bank, N.A.,

Respondent,
V.
Charles A. Moore a’k/a Appellant.
Charles A.B. Moore '
PROOF OF SERVICE

I certify that I have served the Brief of Appellant and the Designation of Matter to
be Included in Record on Appeal on Capital Bank, N.A. by depositing a copy of it
in the United States Mail, postage prepaid, on January 27, 2014, addressed to its
attorney of record, Christopher T. Colwell, Post Office Box 22828, Charleston,
South Carolina 29413-2828.

m/&w

R Cantrell Jr.
Cantrell Legal, PC
Post Office Box 1276
Goose Creek, South Carolina 29445-1276
(843) 797-2454
Attorney for Appellant




CANTRELL LEGAL, PC

PO BOX 1276

GOOSE CREEK SC 29445-1276
843-797-2454 (voice) 309-213-0922 (fax)
Email: lawyer@cantrellclan.com

January 27, 2014

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

RE: Capital Bank, N.A.. Respondent v. Charles A. Moore, Appellant, Appeal
Case No. 2013-001516

Dear Miss Kitchings:

Enclosed for filing in the above case are the following original documents:
(D Appellant’s Designation of Matter to be Included in the Record on Appeal
() Brief of Appellant

3) Proof of service of the above on the respondent.

LA

John antrell Jr.

Cantrelf Legal, PC

Post Office Box 1276

Goose Creek, South Carolina 29445-1276
(843) 797-2454

Attorney for Appellant

cc:
Christopher T. Colwell

Moore & Van Allen PLLC

Post Office Box 22828

Charleston, South Carolina 29413-2828
Attorney for Respondent

(843) 579-7000

SG Gourt of Appealt
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