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STATEMENT OF ISSUES ON APPEAL
. Did the Circuit Court correctly find that the Purchase Agreement was not governed by the
Federal Arbitration Act when the Purchase Agreement did not involve transactions

involving interstate commerce?

. Did the Circuit Court correctly find that the Purchase Agreement was not governed by the
Federal Arbitration Act in view of the fact that the Addenda to the Agreement included

only inconsequential choices that the Phillipses could make on the home in question?
Did the Circuit Court correctly find that the arbitration clause should not be enforced?

. Did the Circuit Court correctly find that the Philiipses should not be compelled to

arbitrate their claims against the Trade Contractors?



STATEMENT OF THE CASE
A. Procedural History of the Case

Peter T. Phillips and Summar C. Phillips (“the Phillipses™), the Respondents, filed a
complaint in the Charleston County Court of Common Pleas on June 14, 2012, against
Respondent Omega Flex, Inc. (“Omega Flex™), Appellant John Wieland Homes and
Neighborhoods of the Carolinas, Inc. (“John Wieland Homes™), Respondent AAA Plumbing
(“AAA Plumbing”), Respondent Fogel Services, Inc. (“Fogel Services”), and Respondent
Charleston, LEC, Inc. (*Charleston LEC”). (Compl.). The Phillipses pled the following causes
of action: negligence, breach of express warranty, breach of implied warranty of
merchantability, breach of the implied warranty of fitness for a particular purpose, strict liability,
breach of contract, breach of implied warranty of workmanlike service, and breach of implied
warranty of habitability. (Compl. § 14, 18, 22, §26, 32, 434, 139, §44,948,951,956,9
61,964,969,974,977, 982, 987).

The Phillips Complaint arises out of a home fire on June 25, 2009, at the Phillipses’ home
located at 1417 Hooper Street in Daniel Island, South Carolina. (Compl. Y 7-9). The Phillipses
purchased the home from John Wieland Homes approximately one (1) year prior to the fire.
(Compl. §9). The Phillipses pled that the fire resulted from a lightning strike which created a
hole in the corrugated stainless steel tubing (“CSST”), and caused the natural gas to ignite at the
hole in the CSST. (éompl. 9 10). The ignited gas which escaped the hole in the CSST ignited
surrounding materials and spread, creating an extensive fire. (Compl.  10). As a result, the
Phillipses home and its contents were severely damaged, and they were unable to live in their

home for a period of time. (Compl. 11).



At the time of the purchase, the Phillipses and John Wieland Homes executed a Purchase
Agreement containing an arbitration clause, prompting the Appellant, John Wieland Homes, on
October 29, 2012, to move to compel arbitration between the Phillipses and the bther Defendants
in the original action. (Mot. to Compel Arbitration). The Appellant argued in its motion to
compel arbitration that the Phillipses claims were subject to arbitration under the Federal
Arbitration Act. (Mot. to Compel Arbitration). In turn, the Phillipses filed a Memorandum in
Opposition to John Wieland Homes” motion to compel arbitration, arguing that the Agreement
was not subject to the Federal Arbitration Act because the contract was for the sale of a home
rather than the construction of a home, meaning interstate commerce was not involved in the
transaction. (Memo. in Opposition to Mot. to Compel Arbitration). The Honorable J.C.
Nicholson, Jr. heard the motion on December 18, 2012, and issued an order which held that, in
accordance with the Phillipses Memorandum in Opposition to Motion to Compel Arbitration, the
Agreement did not involve interstate commerce, and therefore, was not subject to the Federal
Arbitration Act. (Order).

The Appellant filed a Motion to Reconsider, Alter, or Amend that Order on May 6, 2013,
which was denied, and Appellant filed a notice of its intent to appeal on June 25, 2013. (Notice
of Appeal).

B. Facts
The Phillipses and John Wieland Homes entered into a Purchase and Sale Agreement
(“Purchase Agreement”) on June 7, 2008, which purported to include a mandatory arbitfation
provision. (Purchase Agreement). The parties have agreed that the arbitration section does not
conform to the South Carolina Uniform Arbitration Act requirements. (Order). The Purchase

Agreement states that the contract is for the sale of property. (Purchase Agreement).



Additionally, the Purchase Agreement incorporated the John Wieland Homg:s and
Neighborhoods 5-20 Extended Warranty, along with the Addendum to the Purchase Agreement.
(Purchase Agreement; Addendum).
STANDARD OF REVIEW

“ Arbitrability determinations are subject to de novo review.”” Bradley vs. Brentwood
Homes, Inc., 398 S.C. 447, 453, 730 S.E.2d 312, 315 (Ct. App. 2012) (citing Simpson vs. MSA of
Mpyrtle Beach, Inc.,373 S.C. 14, 22, 644 S.E.2d 663, 667 (2007). However, an appellate court
will not reverse a circuit court’s factual findings “if any evidence reasonably supports the
findings.” 1d. |

ARGUMENT
L The trial.court did not err when it found that the purchase agreement was not governed by
the Federal Arbitration Act because the agreement was for the sale of a home and not the
construction of a home.

According to the Federal Arbitration Act, “[a] written provision in . . . a contract
evidencing a transaction involving commerce to settle by arbitration a controversy thereafter
arising out of such contract . . . shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C.A. § 2 (West).
The Federal Arbitration Act defines commerce under-the Act as “among the several States.” 9.
U.S.C.A. § 1 (West). In the instant case, the Court did not commit an error of law when it found
thét the Purchase Agreement did not involve interstate commerce because the Purchase
Agreement was for the sale of a home rather than for the construction of a home.

The contract between Appellant and the Phillipses provided for mandatory binding
arbitration in the original Purchase Agreement. (Purchase Agreement § 22). Even though all

parties agree that the arbitration provision is invalid and unenforceable under South Carolina

law, the Appellant asserts that the Federal Arbitration Act preempts state law if state law
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invalidates a valid arbitration agreement involving interstate commerce. Bradley, 398 S.C. at
454-55, 730 S.E.2d at 315. The trial court was correct in determining that the Federal
Arbitration Act dées not govern this transaction because this was a contract for the sale of a
home as distinguished from the construction of a home. “The development of land within South
Carolina borders is the quintessential example of a purely intrastate activity.” Zabinski vs. Bright
Acres, Ass’n, 346 S.C. 580, 595, 553 S.E.2d 110, 117-18 (2001).

Our Supreme Court has held that when a hom’é purchase agreement provides that a
purchaser is recetving a completed dwelling and is not contracting for the construction of a
home, the transaction does not involve interstate commerce, meaning that the transaction is not
subject to the Federal Arbitration Act. Bradley, 398 S.C. at 458, 730 S.E.2d at 318. This is the
case here. Paragraph One (1) of the purchase agreement explicitly states that the contract is for
the sale of property. (Purchase Agreement; Exhibit A). Additionally, Appellant’s own witness,
Dennis A. Black, a Division Quality Manager for Appellant, states in Paragraph Three (3) of his
affidavit supporting Appellant’s motion that the Phillipses “entered a purchase agreement with
JWH to buy a home in the located [sic] at 1417 Hooper Street, Charleston, SC 29492.” (Aff. of
Dennis A. Black; Exhibit B). The sale occurred after the Supreme Court of South Carolina
decided Bradley vs. Brentwood Homes, Inc. 1t is clear in this context that this was a contract for
the sale of a dwelling and not for the construction of a home. Consequently, the agreement is not
governed by the Federal Arbitration Act.

Appellant relies on Munoz vs. Green Tree Fin. Corp. in an attempt to claim that
arbitration agreements are enforceable according to their terms. 343 S.C. 531, 539, 542 S.E.2d
360, 363-64 (2001). However, Munoz involved “an installment contract and security agreement

with Gerald Sealy (Builder) to finance home improvements in the amount of $15,000 secured by



a mortgage on their home.” 343 S.C. at 536, 542 S.E.2d at 362. The facts in Munoz implicate
interstate commerce. First, it was a construction contract; additionally, the Court found that the
Builder assigned its right to a Delaware corporation, the principal place of business of that
corporation was in Minnesota, the agreement was prepared in Minnesota, and the proceeds of
their loan were disbursed from a Minnesota bank. Munoz, 343 S.C. at 539, 542 S.E.2d at 364.
The instant case deals solely with the sale of a home, and the sale of a home is a purely intrastate
activity. Zabinski, 346 S.C. at 595, 553 S.E.2d 117-18.

II. The Trial Court correctly considered the Addenda to the Agreement in finding the
Agreement was not governed by the Federal Arbitration Act.

Appellant claims that because the Phillipses made some choices regarding the home that
the Purchase Agreement was for the construction of a home rather than for the sale of a home.
However, Appellants’ argument is flawed.

In Bradley, the Supreme Court of South Carolina found that arbitration was not
mandatory when the Purchaser made incidental choices regarding the home. This Court can
review the public record and take judicial notice of the Bradley Home Purchase Agreement
where the seller “[gave] $1,000.00 credit towards [sic] refrigerator to Buyer” and “upgrade[d]
lighting to Buyer satisfaction in kitchen and dining room.” Plaintiff’s Notice of Motion and
motion for Summary Judgment Pursuant to Rule 56, S.C.R.C.P., “Exhibit C,” at 59, Bradley vs.
Brentwood Homes, 398 S.C. 447, 730 S.E.2d 312 (2012). Mr. Bradley, the purchaser,
determined which appliances would be in his kitchen with the $1,000.00 credit, and also chose
the lighting in the kitchen and the dining room. Even though the Purchaser made some choices
regarding the home, the Supreme Court of South Carolina found these were not significant and
that the Home Purchase Agreement was for the purchase of a home and not the construction of a

home.



The present case is on point with Bradley in that the choices made_by the Phillipses were,
at most, iqcidéptal. In Section Eight (8) of the Purchase Agreement, the seller (John Wieland
Homes) is given full authority to make all decisions over the materials used on the home.
(Purchase Agreemént). Section Twelve (12) of the purchase agreement states that the seller
“reserves the right to approve the lot, house placement, drivewdy location, number of deck steps
included in Purchase Price and all exterior colors.” (Purchase Agreement). Additionally, Section
Fourteen (14) of the purchase agreement states that the purchaser (Phillipses) or the purchaser’s
agents have no authority to do work on the property prior to closing on the home. (Purchase
Agreement). In Section Nine (9) of the purchase agreement, the Phillipses were given the option
to choose the type of carpet, vinyl, and fixtures. (Purchase Agreement). In Addendum One, the
Phillipses were to make selections regarding heated and cooled rooms, the bathrooms, and the
closets on the third floor. (Addendum One; Exhibit C). The addendum has a Design Selection
Checklist where the Phillipses had the option to choose incidental, purely aesthetic features of
the home. (Addendum; Exhibit D). From both the original Agreement and the Addendum, it is _
clear that the Phillipses, like in Bradley, had no real decision-making authority regarding the
construction specifics of the home. If the contract were for the actual construction of a home,
then the Phillipses would have made the ultimate decisions regarding the materials and would
have been allowed access to the construction process prior to closing. (Purchase Agreement).
However, like in Bradley, since the Phillipses made only incidental choices, it is clear that the
contract was for the sale of a home and not the construction of a home.

Appellants cite Bradley to state that this Purchase Agreement should be governed by the
Federal Arbitration Act and argue that the Supreme Court of South Carolina did not consider the

Bradléys’ choices when determining whether the contract was for the sale of a home or the



construction of a home. The Appellants cite a footnote which states that if the Agreement was
for the construction of a residence, then it would have been subject to the Federal Arbitration
Act. Bradley, 398 S.C. at 458, 730 S.E.2d at 318, n. 8. We agree that if this Purchase
Agreement had been for the construction of a home that it would have been governed by the
Federal Arbitration Act, but this, like the Purchase Agreement in Bradley, was for the sale of a
home for the reasons set forth above.

Appellants’ argument that the Agreement was for the construction of a home fails, and
this Court should uphold the circuit court’s factual analysis and determination that the -
transaction is not governed by the Federal Arbitration Act.

[II.  The trial court correctly found that the Purchase Agreement does not expressly and
unambiguously compel arbitration because the arbitration clause is unconscionable.

The trial court correctly determined that the Purchase Agreement does not expressly and
unambiguously compel arbitration of all claims. “General contract principles of state law apply
to arbitration clauses governed by the FAA.” Munoz, 343 S.C. at 549, 542 S.E.2d at 364.
Therefore, even if this Court were to find that the arbitration clause is subject to the Federal
Arbitration Act, this Court should not enforce the arbitration clause because it is unconscionable.
In South Carolina, to assert the defense of unconscionability, one must prove, first, the absence
of meaningful choice, and, second, that the terms are oppressive and one-sided. Simpson, 373
S.C. at 24-25, 644 S.E.2d at 668-69.

When determining whether there was a lack of meaningful choice in the bargaining
process, courts generally “take into account the nature of the injuries suffered by the plaintift;
whether the plaintiff is a substantial business concern; the relative disparity in the parties’
bargaining power; the parties’ relative sophistication; whether there is an element of surprise in

the inclusion of the challenged clause; and the conspicuousness of the clause.” Simpson, 373



S.C. at 25, 644 S.E. 2d at 669. The contract between the Phillipses and John Wieland Homes
was a contract of adhesion. The majority of the terms in the agreement were from a standard
agreement used by John Wieland Homes.

In York vs. Dodgeland, the South Carolina Court of Appeals examined an arbitration
agreement between York and Dodgeland and anothet arbitration agreement between Cristy and
Jim Hudson. 406 S.C. 67, 749 S.E.2d 139 (Ct. App. 2013). The Court of Appeals determined
that Cristy lacked meaningful choice when “[a]side from the selection of the desired vehicle VIN
and figures dependent upon the agreed price, the remaining terms of the sale, many of which are
quite significant, were pre-printed, and presumptively, non-negotiable.” 406 S.C. at 67, 749
S.E.2d at 149. In York, Cristy lost the right to a jury trial, her purchase price was not a
substantial business concemn of the car dealership, and there was a significant disparity in the
bargaining power between the purchaser and the car dealership. /d. As in York, the Phillipses
lacked meaningful choice because they, too, lost the right to a jury trial, the purchase price of the
home was not a substantial business concern of John Wieland Homes, and there was a significant
disparity in the bargaining power between the Phillipses and John Wieland Homes.

The Phillipses can also satisfy the second prong of the unconscionability defense because
the terms of the agreement are both oppressive and one-sided. A clause is considered olppressive
when “‘no reasonable person would make them and no fair and honest person would accept
them.”” York, 406 S.C. at 67, 749 S.E.2d at 149-50 (citing Simpson, 373 S.C. at 25, 644 S.E.2d
at 668). The South Carolina Court of Appeals has held that when the amount of damages are
restricted by the arbitration clause that the terms are oppressive. York, 406 S.C. at 67, 749
S.E.2d at 150. The Wieland 5-20 Extended Warranty similarly restricts the Phillipses amount of

damages: “The maximum amount payable under this warranty by Wieland for all claims



submitted is the original final sales price of the Home shown on the warranty certificate
applicable to the Home, which includes the parcel of land on which the Home was constructed.”
(JWH Warranty, § V, | E; Exhibit E).

While the sales price of the home is the most one can recover, the warranty further
restricts recovery in certain situations, all of which arguably apply here. According to the
Wieland 5-20 Extended Warranty, only the defective item itself will be repaired or replaced
should there be a defect, not the damage caused by the defect, and damage caused by failure to
comply with warranty requirements “by anyone other than Wieland or Wieland’s employees,
agents or subcontractors” is not covered by the Extended Warranty. (JWH Warranty, § II, J A;
JWH Warranty, § IV, 1). “Loss or damage not caused by a defect or deficiency in the design or
construction of the Home by Wieland or Wieland’s employees, agents or subcontractors” is not
covered by the warranty. (JWH Warranty, § IV, §J). John Wieland Homes also states in its
warranty that it is not liable for any loss, defect, or claim if the Phillips had insurance on the
home. (JWH Warranty, § V, § M). Since this case involves an allegedly defective product, and
also involves a subrogated claim, the warranty on its face would not cover the damages to the
home, the Phillipses contents, or the Phillipses loss of use of the home. Appellant John Weiland
Homes, who through its agents and/or servants chose the allegedly defective product, installed
the allegedly defective product, and sold the home to the Phillipses containing the allegedly
defective product, would be responsible for at most, the cost of replacing corrugated stainless
steel tubing. No reasonable person would make or accept these incredibly oppressive pro?isions.

The terms of the arbitration clause in the Purchase Agreement and Warranty are

unconscionable, and the lower court correctly chose not to enforce the arbitration clause even
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though the Phillips signed the Agreement that the Purchase Agreement was subject to the FAA,
which factually it was not.

IV.  The Circuit Court did not commit an error in law in denying Appellant John Wieland
Homes’ motion to arbitrate the Phillipses’ claims against the Trade Contractors.

The Phillipses have no contract between themselves and any of the Trade Contractors.
The Phillipses claims against the Trade Contractors are based in whole or in part on work they
did on the home sold to the Phillipses. Since the Federal Arbitration Act does not apply to the
transaction between the Phillipses and John Wieland Homes, it should not govern any claims by
the Phillipses against the Trade Contractors. The Phillipses agree that the claims against John
Wieland Homes and the Trade Contractors should be handled in a consistent manner and as
determined under the circuit judge’s order.

CONCLUSION

The Circuit Court’s decision that the Purchase Agreement between the Phillipses and
John Wieland Homes was not governed by the Federal Arbitration Act should be affirmed
because the Agreement was for the sale of a home rather than the construction of a home.

For the foregoing reasons, the Circuit Court’s Order Denying the Motion to Compel
Arbitration filed by John Wieland Homes and the Order Denying John Wieland Homes’ Motion
to Reconsider Alter or Amend the Order Denying the motion to Compel Arbitration should be

AFFIRMED.
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EXHIBIT A



@ B

John Wieland Hornes and Neighborhoods of the Carolinas, Inc.
Purchase Agreement G z 5 é [*34
(Da¢of Pufchaser’s Offer)

The Property aed Finaucial Terms i
1. Agreement to Buy and Sell; Property. The undersigned. Purchaser agrees to buy, and the undersigned Seller
ct or_parcsl_of land. lylng and being | i 12T

South Carolina; Being Lot 3 of Block Z_ Parcel _Mof Smythe Park Neighborhood, Daniel Island; Being

more commonly known as 7 Charles 29493 (street address, city, state, zip);

Being recorded in Berkeley County Records, Plat Book Page . {The foregoing land and

the improvements constructed or to be constructed thereon by Seller are referred to herein as the LQ‘
"Property.”) Purchaser acknowledges that the neighborhood/subdivision rame and/or sreet names may Lj:’gl 4

change, and Purchaser agrees ta aceept sny such changes.
2. Purghase Price and Deposil The Purchase Price of the Property shalt be_Six H undered Foudeen thopsangd . ? ?/
nine_hungred Doilars, {($_614.900,00 ) to be paid to Seilsr in immediately available funds at closing. L :

Purchaser has delivered to Daniel Isiand Real Estafe Company, LLC as Builder's listing broker (the
“Broker), an eamest money depasit (“Eamest Money Deposit”) of Fifteen Thousand Dollars, (3 15.000.00)

to be beld by Broker until Closing, or ta be disbursed as set fort in this Agresment. The parties
acknowledge and agree that Broker will place the Bamest Mancy Deposit in a federally insured financial
institution. Purchaser acknowledges and agrees that any Interest camned with regard to the Eamest Money
Deposit shall be designated to the benefit of the Daniel Island Community Fund, Inc., a nonprofit
communily service arpanization.

3. Additionp] Dapagits. $10.000.00 shall be paid to Seller (not to Broker as camest money) as o non-
refundable foundation deposit when the foundation Is started, with such amount to be credited to Purchaser
at closing. Such faundation deposit shell be non-refundable unless Scller is unable or unwilling to close, and
Purchaser herehy acknowledges that such deposit and any interest thereon is a part of Sellers liquidated
damoges upon Purchasec’s default. Purcheser acimowledges that Seller reserves the right to require
additional non-refundable deposits for the installation of extras not included as a standerd feature for the
neighborhood in the amount of at least fifty percent (50%) of the toral charge for such item(s) (Sellsr may
require larger deposils ia its discretion). Such nou-standard items are determined in Seller's sole discretion
and may include, without limitation, basement finishing, skylights, additional fireplaces, custom tile or
marble, reteining walls ang structural framing and foundation modifications, Thege additional deposits may
be required in tic above instances regardless of Purchaser’s mortgage down payment requirements but shall
be oredited to Purchaser at ¢losing. Such deposits shal) be non-refundable unfess Seller is unable or
unwilling to close, and Purchaser hereby acknowledges that such depasits and eny interest thereon are a part

of Seller’s liquidated damages upon Purchaser's default, Purchaser's mitinls
4. Brokers. Broker has entered into a clisat relationship with Seller and has acted s agent for the Seller in this
transacti eXo. Owrens - ("Selling Broker*) has entered into n

olient retationship with Purchaser and has acted as agant for the Purchaser in this fransaétion, Any Agsney
Disclosure form attached hereto is made a part hereof. Purchaser acknowledges that Braker's representation
of Seller has been disclosed to Parchaser in a timely manner and that there is no brokerage ar agency
relationship between Broker and Purchaser, even though Broker may perform ministerial acts for the benefit
.of Purchaser, Purchaser acknowledges that Purchaser has not'relied upon the sdvice or representations, if
any, of Seller or Broker, or their cespective representatives, relative to the purchase and ownership of the
Property and any matters related thereto. Purchaser acknowlsdges that if such matters are or have been of
concem 1o Purchaser, Purchaser has sought and abtained independent advice refative thereto, Bxcept as set
forth in thig agreement, Purchaser and Seller represent and warrant that they have not dealt with, and have
not been and are not represented by, any other agent or brokaer, dr other person or entity, in conneclion with
the sale of the Prépcrty, and they agree to indemnify and hald each other harmiass from any and all claims,
losses, damages, costs and expenses, including, withaut timitation, attorneys' fees and caurt costs, incurred
ar suffered by one of them because of any claim for any fes or commission with raspect to this transection
made by the ather or by an agent or broker, or ather person or entity, claiming to represent the other. Broker
and Selling Broker have performed velusble services ia unegotiating this agreemsnt and are made parties
hereunder to enforce their commission rights. Payment of commission to a broker shall not creale an agency
or subagency relationship between Selling Broksr and either Seller or Broker. If this transaction closes in
sccordance with the terms hereof, Scllcr agrees to pay Braker at closing a commission (which commission
has already been negotiated in a separate ngreement) of 6 % of the abgve Purchasa Price. I¥ this sake is made
in caoperation with a Selling Broker, Broker shall receive 3 % of the lotal real estate commissicn paid
hereunder and the Selling Broker shall receive 3 % of the total real estate commission paid hereunder. I this
transaction does not close in sccordance with the terms hereof (for any reason whatsoever), Seller shall nat
bs obligated to pay any real estate commission or similar fee to any person or eatity. Fram time to time,
Scller may make additional monetary or merchandise awards to brokers znd agents in connection with this
and other transactions, Purchaser shall have no obligations regarding any such awards. Seller will, upan
request by Purchaser, provido Purchaser with additional information regarding any awards to any hroker or
agent invelved in this transaction and which relate to this transaction. Real estate commission rates or fees
arc not fixed by law or custom and are not controlled, suggested, recommended or maintainad by the
Charleston Tridsnt Board of Realtors, Inc. or the Charleston Trident Multiple Listing Service, Inc.
Compensation for services rendered is solely a mater of regotiation between the broker/agent and the
client. No braker to this transaction shall owe any duty to Purchaser cr Seller greater than is set forth under
South Caralina law. Scllcr and Purchaser scknowledge that if they have entered into & client relationship
with a broker, that broker has disclased on a prior basis (a) the types of brokerage relationships offered by

Seller'sinitials______ Purchoser'sinitials Broker's Initials______ Selling Broker's lailials,
Poge 1 of 10



ae/e1

3DV

& Urokel vy other brokerage selestanship wirok would canffer with the ciiant's tnsrest, and (c) the
g‘em;;m;c(:)or :mtu 208 whather conmissians wilf bs thared with other brokars, In this mgreemant, the
R “Ieokec shall mean a lemerd Squth Carollag et Eam broker and e braker's affiliaced llensses,

i, Tl Bater dwll convey good and auarkenbly s w (4 Property ta Purahtiear by ganerst wnzrengy disd
sulyect anly ta (n) Zoning ordinaness Wffcing fhe Propacty, b) geawral udlly wnd righreRomy aaseoments
1erving the Pmpcr%, {c) subdivistan restictiang of reeded and hepy sefiected on the hn;crd;d pk the
closing dme, and an ;ﬁ l i&]
Pumh:-:;mu hl(v-. @ retsonsblo Ume efur the & Moctive duse of (hly agreeownt In which to examias thie
and In whith to Liaidah Baller with a written sutzmeny of olyraticns (o(ch than ths forsgoing) whlal
matirially end edversely affeet ha roark=labllity of e, Puiphager e Seller agree thar markciohle tia
£hzlf mesn dus whler repeteble tids {nsoranse campany, liesnyed to do business {n tha Sxie In whiah the
Propeay It losated, will Insure gr jis TegUlar rtes, Sller shal) have wal cloglng w2 sathly alf valig
aljeedans and IF Saller Lails ta sty such valig oljectisay, then Purghaser may teminate thiv aprament
by written ustice lo Safler, thi huffdec depnsit and other deposits made heceundrr shall bz returned (o
Purcheser, and the patis shsl) bave ng firtwe Aghes or chilgations hareunder,

6. Coveoani Pyrehnsar acknowledzes that e Trapesty iy or wii by Skt 0 recordad protentlva eavanunts,
thor Purchmer has recelvad 2 capy of such covenants or substendally simitar coverants, and (44 Pupchager
and the Propeayy shalt ha bound by Hm reconded SOvenantk Purchassy ackuawlcdaes thay -anly the
tcighborhood msociutog bxylag | wisdletlon aver the Propesty [s ruharlysd 1 approve mrchituetura)
zlieresons and tar spgiaval ar ESiistunca of any tppe provided by &y akes agunt, builder roprastatative or
other pesan ar antity ahail nat be ufilelens o aihortze uny wrebilecaiat altetadan and aha] Bot posjurion
tha rights 8¢ suck 2ssocistion 1n snfores ths architzciurat contrg) Provitioas 67 he coyanzite, Tha aovenants
obtigals Purcheser o submic plans fee 3)f wrterfor iltseniions 1 home and site for R1io approval, Burchaser
Seknowledpey thar the neighborhoad axsoclation having Jurisdlcdon gver e Property 3 manderary gpd
Purchaser shiaj) bt o member; Purchuser ehaf] pay duey levied by sugh axsacating, Including direy 1o s puld
ol elaslag based cn tha dyty of claring anc 8 thedule providad by suth assaciation, If e Propariy Is nor
shown on a yesgrded phit 2c of the efecve dom &F s agrs Tsae :

sckriawizdges that the fine) bounderies of Ma Propesty shaft be gy Per {test ecearded plit thereatas af duie
of clating (xad aot 23 05 Wy Ik qusvay or othér dosureny Mavidsd & elasing hru:x:‘:wi:a).'nwmfndu are
Gt swblished by fandrenging, trees, feneing Porchaser tlons or ather tction, be uything sther than

tha lotesr recorded plat s of the duty af clasloy, md Seller ghall huve 0o obligatiin, respansibiiny
Hability whawsbeves for frnsg arislop out af e Toregoing, Porekasiriinltials  ay

" Lo, A writtn lota eppllcnion shel be rhade by e ugeer WAthin 10 days aflar the d of [T ‘;4,32 PTF
4

offr (as neted 1 Ge upper rightdand sormer of the Birst page of jhig RRTazrasns). Wl'thl:,)&ﬂn !
&l en

mumw.wmbwgm-mrmhmrsm‘:mmmuducqmwemmr:yvjm aadithons felly .

discleted and secaptatis 1o Buller ond provide b copy o sueh Ieter ' Setler. (¥ Pusishine; [als to olrain and
provida & dopy of such lener within such 3 day perod, Seflar Map 8 any time Harsafbe ierminace this
pereemeal xnd remin v builder doposit and alf other desnsits hereundor ar liguldated darages, |y sdditfon,
1P Purchaser fuils 1o make timely writan lam uppllestan, ur Rily o ROy Himé t suppiy (he eeysory

termination oF this agresreant gnd FRyment of mosties pursuent p (g PARaguph, (e psthes o 'mr ‘

furthes sights or oblgations hareondey, Parthaser's initingy i’F 1
Wisland b‘inmcl_al Bacviees 15 famfiay i the butldlng practices of Seller.and tha uriqua anributes,
- inchidtag the protecrive COVCRADYS, applipahls 1 the fropenty, Ay w a, Satler Mquaits, but dosy nat

requive, tha us of Wieland Finanels) Services for Iotn applisation and procesting beneﬂr&m,no

ang Seller. Parehaser's In{tfuly

dulermingd i the reasenable ceerle of Sellerk dive iog, shall govem the wcrpabili o any partieylar
verlancy. For cxamale, tha colars of szeriop Siding end indevior stin g the moler mfi’ 3lee of brick and

5 Iy\ay differenc than thap soleeted by Purchaser, IT Sclier rezvamibly dalermines that any such
Vafistos Iy winig bdustry sandas, Puraluicar ahall be bound by puch detumination, Purshaser Furdltar

e decesslinlad b9: wtion 07 gaveroments| autharides; iender, FHA, pr Va, mQuirrments; ar pertieular foh.
site corditions,

9. Selglaps. Purthaser sholl selesr, within srared alawances, [fnor tlready hatalled;
(a) Level I carpec nsenlled wits pud.
() Level T viayl

}

{0} Lighting fxmirg sad sziliag fans @ § 3,000.08 wad, . - —
g exeeed stuted sBowances, Prchaser s} pay Sster the differanca in cexd 8t the
tims of relantien. An adadifonal deposit of SU% orall design optans exsesding the srapeq allowanses wil] be

Stlley fafut Burehecer’y toi P Bm‘llnﬂlﬂm Selling Hreliae*y [nish
. Pagedoltg

bR Zxi7T
SWYITIIM JI3TTDH ARZ7.QTED
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cotleeted with the wrilten mddendum 10 add tem, Al yuch amoumis o %e radind 10 Purcmeer st cleging,
Ths foregoing depaslie: ghall be nea-refundsblc unicss Seler Is utadla or unwiiling to closz, and Purchaser
hereby acknowladges that sualy depasiy ard any irderzct thersem ar & pecy of Selfes's liquidated damnpes
upon Furcheeer's defaclt. IF BURGCHASER REFUSES TO SCHEDULE AN APPOINTMENT TO MAKE
OECORATING SBLECTIONS FOR THE PROPERYY WITHIN 14 DAYS OF THE DATE OF
PURCHASER'S OFTER (AS NOTED IN THE UBPER RIGHT-HAND CORNER OF THE FiRST PAGE .
QF THI3 AGREEMENT), PURCHASER SHALL BE INNEFAULT, ANY DELAY BY PURGCHASER N <
MAKMNG DECORATING BELECTIONS WILL DELAY THB CLORING DATE Twehaser
ackriowiedges that all items 1o be selcted by Purctagor have brea made, o2z intalled, ard are acesplsble
" excapt as wored in SHpulation 2_° . !
. Alapg_Svstero/Qther, The alann syslem, if Handard far mils neighbor! shall inclde alt firt Poer
apemble windover {fowsr windows only) and doors, naluding mmzml windows (lower wirdows
only) and doare. Seller reither provides nar installe tollut sapec holdary or tawsl cacks,
. [n1lglion. Insutasian will ba jastalled in the exturior walls end upper-fevel 2allie 39 as followss
[/} txtedtar wells of firct und s5opnd Foor heatad living oreas will bo insutried with fibarginse
insufrtion 10 a thiskmess of 3-4/2 fnches, wtich thlekaess, scoarding o the megsufinsturer, wil)
yhaiddn R valua of 13, ’
[} b)  Upperiavel ecflings sbova ali hestnd tving ereas with seicdent hesd taam (o eliow for blown
Insulasion ATl b2 insulated with Blown fiberglasy Insuleon yielding an R velea of 30 and o
{klcdatess a3 requrired by ks mon factrrer to achlaze the R valta dusiprated, which Hiickness e}
bz posted in the altin, o7
(8)  Uppentavel zelflings ebove ol heatred Hying xreas that de not slow far blown lrtalation wiil ba
Insulated with firerglass batt Ineslating foviog « thisknasy of ghy lncher, which thickneze,
teeordfug to tha manufecturer, will yizld an R valuaaf}y,
[ ) Floon over crawl spoces W ba-fnsulated with fibergins batt rsulntiog having a thiokness of § ,
inchies, which thickness, aecardng 1o the masulacturer, wlil yield ah R vadue of 19, :
Purchaser schnowledges that the gbove R valus informdion i baeed solely upan InfSrmatlon suppiied by ;
the manufpcttres or {astalier and Sefler dovs Dot Wanant tha soawrrsy of this Information. Purchaser frther
acloawledges that R value may vary based vpon nomal oorstritstion yariancet kn insulatisn thieknasy md
opasting i walls, : '
2 ‘5 A Ballar reserves e right 1o spprave die lat, house placermant, drivewny
locziion, namber of desk stopy tncluded in Pnabosz Price and sl -extirfor calor, Mo structual of
meclanbni changuy wiif be made 1o ths Property nes framing is vamplete, unless otherwive pravided b

hls agreoment.

13. Rowsr pnd Waser Szryles Saifer W thal fie Improvemeaty on the Propesty ape cerved S (] publla
Sdnltwy sowar, [ ) septic lank. Saller womno g improvamarifs an tha Property ary smrved by '
publia weter, [ ] well system, { ] cther, Purchaceyy | _ 'L

4. Now » Nelther Purchieger nor Porchasar's apenty mary do aay wask on the Propecty i
or enter the Progorty- prior o claring without prise writen permlesion of Seller, which pemtbsslon mpy be
withhold for ety roesan. Purchmer ptay vistt the Froperty prior tn closfng, but shell nat (nterrupt or interfee. -
with stles or construction In the nelghbartiood. Puruhaver shall ditact questions tu th: snles pgent or
sommuinty tancdinator (bt the neighbarherd.

Fre-Clostay Texoes )

15, Inyechion. Pochser, at Purdhaser's expense, may have the Property end alf Immovementy (nspecled prior
to closing by 8 muluslly ograeabla ladepeadant property jaspoetor. I such an inspoction ts mude, tve
indpesior sball dillpenily med comprehensivoly svnltiate uf) aopects of the Prapaty und all improvements,
However, the inspestar may not siend the New Heme Crientatioe mexting Yetwam Purchaser nad Solfer, If
the fusprction report disgloses itsmy which do nat comply wh uppifealile building or bealth codes, Selfes
Ahu lmmedistely proseed to carrect such items a0l diligently purse soreetion to completian, Tens atber
than yuch eade viatations shall be resafved fa scoorduéa with Selier's standurd pre-oluring aad pastslasing
warmenty work grosedures, Frior o commencearent of thi inspection, FPucchtiser iid Sefler shall sgree vpon
tha inspactar fn wrriting, Any written repadt prepared by the Tnapeiter ghall Be dalivéred 1 Selfer ol latmr i
iy AR (15) daye prics o cloaing and prisr & New Homa Orlontston. FAJLURE 7O POLLOW THE
AFOREMINTICNED PROCEDURE WILL NECBSYITATE, THE JSTPONEMENT DF
AGHEED UPGN CLOSING DATE.  Purcharer’s Inkthis . Y Bellerti tnfifals

16. Pra-Closlyg Qeeupnnay, Seller reccmmands that Purchaser allaw twa (2) full dnya betwee o A
slaceg dato a7 fumitern mave-In fo decammodate imfareseen delays in st elasing. Seller poliey isno
to aliow occopmzy prior 10 cloting, Flowever, Seller, at lts sol opticn, may permit the Purchaser to o«;:;z
tha Proporty prior (o clodng. Purcharze seknowledges, bowover, that Selter is undir ne abligation uh‘:; ™
Purehaser fo oceupy tha Property prior to closing, and ot refissal of Seifer to ot pcmmw;’; ta P n‘:ﬁa
ta to ocsupy b ng wey allects any ather pant of this sgsement If parmission I= granted, a motuslly
sgreeable accuplity egreemert shadl da exuesied prior to oeoupancy,

e Tatten of the harez (New Hamo Oricatation
Cloaing I by oloscd nat later than 7 duys after complation of ! :

" wmzhm?él,:mna'm:;m}. Notvilbsending snything o the mmry' hcraln.daswe; E,;m mmp;t: ;.
construckien of the home an the Propucty within swo (3) years ofier the aﬁ'ec:hf t= of this agroers
Poaxsetaton of Uia Proparly shatl ba grinted by Seller to Puzchraer a¢ brter than closing.

A Vr ¢ NN-RH/- Selling Beakar's 'nnm.%-)
Sroker's tn ing : ,
Seller's hlm&w Furdupser's MHL_U_&__ Pege 3 of1d .



i
B6/27/2928 12:272 8434162208 KELLER WILLIAMS PAGE 23/39

"8. Closig Cost. Seller shal pey s secording fie, wrhiat Ig eleuluzd based on the yatue of the pro '
Purchmgcer shall pay pepxid fetrg inakuding any erepald intorast and provide o paid-up # n rmi
clashog, Purshiaser shayf pay clasing casty, loan tosty imd dizsunt points (seo Stipulution 8 .
Purchu‘erbmaa‘l PRy mongage insurcs daown Paymant, If any, a8 rquired by Purchatery lendwr, Purclmser
shall roiminys Sallorat closing 5.350,00 for the post of 48 survey (THE SURVEY WILL BE ORDEREU™, |
BY_ SELLER AND WILL BE DONE BY A SURVEYOR oF SELLER'S CHOICE). Taxes shal) be o -
extimawd ond preryied ¢ clusing buzed on e s awilable to information. If the clasing ie hetg gftern i
e bilf i been fscued foy the yews &f closing, prosativay gt clasing shall be fingg, 3¢ clesing it held bzforn |
2atital Sxus iy the yeur of chueing are known, Seller and Purehugy: Egres to sdjust the extlmats of taxes
Bromptly upan requast of the gther bored o1 82huad taxes {br the year of elosing when thoge ivees g billed ;
"Eres {o make reflwd payitionts th eoch other 43, 3porooriam based an the sdjuped estimatz (and guoh
Poymans shall Incttr « Iste fbw af 165 af the amourt Bug, f not pald witiin 3¢ days ofter dymard e

19, Scilar tegssves the tight to sedect tha ajng) LHOmey x5 lang as cotts a2 *
2qual {0 o fase than thaze svallehle (3 Furohaser from shemaa yourees, A:);achuingy:usu ;,,Ln_.ds:m A
. rEquast or for the special benchit of Purohmacr, tnaluding, bt not limitad o, coutitr, exprets madl ar uaneua|
sopying reqairementy, shall be the Sxpavso of Purchasey, Both Pt choll oeelts ane dellver il
documerts necessury to cloyn,
20. Tomitys. Soller thall deliver 10 Pareiser o clating 4 centffieate staling st the Properey hne basy tropted
aginmt termite faistation by o teanits ccatrol agency.
a, ol Al clisrges s axtray addded by Purchases oot dready paid and rent ot glresdy paid,

sertified fundy wezaptoble to Safler,

2, and Arblgilog, Purchaser and Salter hareby agren thm, in sannaction witk the 3 cantamplotes
by this agresmeat, Prrchuser whl) ba sgrafled ln tha lohn Wieland Hames asd Neighborliogds 5-20
Extanded Wamanry pragram gwH Warparty), the JWH Waranly being lscamemted herein by riference,

WARRANTIES OF MERCHANTABILITY, WORKMANLIKE QUALITY, HABTABILITY, |
SUITABILITY FOR RESIDENTIAL PURPOSEY, OR FITNESS FOR A PARTICULAR PURFOSE, OR
OTHERWISE], EITHER EXPREBS OR MPLIED, WRITIEN, ORAL OR 3TATUTORY, MADE BY
SELLER. QTHER TRAN AS EXPRESSED N THE JWi WARRANTY, AND ALL SUCH OTHER

WARBANITES ARE HERESY EXPRESSLY EXCLUDED AND DISCLAIMED BY §BLUER. THE |

BTy o GHTS OR REMEDIEY THAT FURCHASER FAS OR MAY FAVE AT LAWOR 1 -
ZQUITY _AGAINST SELLER.-RELATING ‘TO THE' FROPERTY, CONSTUUCTION ON THE :
PROPERTY, AND TRE CONDITIONS OR CTRGUMSTANGES EXISTING ON THE PROPERTY,

THERERL Ukrtats appliarces acd cAfior coitstmer produtts sold as part of the Inigrovemenis are caverod by
menueeziren wamontish, Piighaser fs antided o wxgining thave warremey upon foquist o thie Seller,
Parchsaer's (nddals mgﬂ {nlialy _@'_‘]’i

sat-Closiog Matters .
'g. Jrees Saller shaf) have v obifgadan, ratponsibility or [ablity wheteozver fort (1) tacs mndfoc shrubbary
tho: SaMer would hnm cymoved, or hod pliancd fo ramove, dutlhg constristion but which Purghm:r
specifieally requesied not ba ramaved, () notwel areas left undistuchad by Seller, Includiag, without
Ilmitstion, dralnege in such areas, (3) st dralnsge ollerr than ac dated in the JWH Waramy, and (43 1reas
24, Hﬂ ;wm :;mnd wggh‘lmg}jnwz sys_gm. i Purchaser acknawiedges that dxﬁ'sreml' people hs; dl::re:lt:!pt_duﬁz?‘s ‘:n":
trling prictices tegandiig the hieatfng and cosling syrtems for 4 liori. snd thut the perfbrminca
:;mmcngiémd h;’éc er’eiation 6f « room or home in redstlon o the son. The heatlng and caoling
w3 for ths Property buva been sizzd and designed in zoanrdancs with industey @ndnds far tha type :
ﬂﬁn of howa to bs somibretied. If the h:at!n’ab.lr,d éoﬁlmy;mvo&m In ecvardamse with lnductey
iratisccr shall fist maka ny &xim aginst Selles with rispest thereta, .
P " P shnll n ,W 3 a MENTIIES, PURCHASER ACKNOWLEDGES THAT
THIS NEIGHSORHOUD ARS SUBIECT TO CHANGE

25, CHANGPS TN DEVELOPMENT 91 u
CURRENT OBVELOPMENT PLANS ] ]
WITROUT NOTICE AND NO QUARANIEES ARE MADE THAT ANY OF THY COMPONENTS

y Beoter’s chkm 3eYling Broker's Inttite ;
Scller's hlﬁah‘&g-%‘ Purcheser's 17581 it |
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CONSTRUCTY owpa»mmnm TION OF EUCH COMPONENTS, :

& grants fo Saller g gredimg and seastroong easament, 5 fuet in width fi; ;

:!kacm property, onto l}w‘Pfuncfy for inpureTy 22084 far construction on other pmpsrg wl?ll:b ;: :
_La:mg fo the Praperty; provided, suoh easement £k} nnt irterfers with Purchatarh uge of the Property,
3 Ty damage to mubupﬂwlh_nﬂ barepatred by Betler, Such st shal} exist enly during ﬂlbpﬂ'l'ﬂd’
Sonstustion gpog Béjecant Popery. Putehesar cholf ez unobstrucied s} tralnage structines end

2 satementy a8 thuwa om mmmw pint ezd tha cirvey which will ba previded bt cipsing,

, poigreuly.of Mmﬂmngpﬁ:mm Scller the sght o obtain wd uss photagrephy of (e Property for

26.

Such defiuit {a tha sale canse of this tranmetion agy clasing, Pireheser mey el !
drpu!ln,_.i.n which myent this agrement sl terminate uﬁmhmm: ?;lkrm(ﬁ)rh?:t’:u‘;mﬁgdr‘;g;g
2t abliggticns heommder. Allemmitively, Fuchassr may olect &9 otk enforeanunt of thiy agrerment by
amﬁe'plufunnncg In a0 event-shall wny party huve the HEht Lo téek dumiigon from sagiler party upon  «
du&u! prior o olusing, £xcepiihe reravery of liquidand damagrs pursuur 1o thls sgrecmant,

29, Tecminaitos P 0K 15 palar to dlaslig, @ dimuty arisey btwezn Phrchnsar and Stlier concaming

canstrueen, boundaris, considevation ar tny ovher mitkes relatiig {0 thiy truhseution end such dlspuls

tocalpt requested, ot pansenal defivery) to Purchesay, Upa. termination, Seiler shall piy 6 Puichaaer the
fum af t!Wm =i el In ndqmm. vz wl mosirs mald by Purchimiz mmuﬁ lyo thix agrasmant,
(398N With Ripla Intrest ou gucht monita wtche tate of § Percent per infiai from the doty of depagit of -
Pumhmr’rpmu.Upaa terralantiog, 810 partiae shall have:fe further HghY.ar obligitians hesttinger |
nd xuch terminatlin shall hatbe & dafhult by aay peity, For the pumpoces of ihls-previxisa, » tndar af the
manks by Seller 10 Purshayer vl basufficiont, whethar o nnt uwepfed by the Perthiser,

0. LMajgire. Netwilketmding anyihing-to s contrary canisiried kisrein, Saffer shul) ks axaiced for the
perlod of deliey oecazioned by ajrewmtunces beyond the eenbol of Sollae, jusluding, witheot liciitmtian,
coluy giused by the Purchasor, any labor strike o et AfSeting parfociisice of Wack hereunde:, fillurg of
Bellers sipiliers el mstarials (a deliver requested. malari e defay-and/oe fuifure du8-to-sompwter virge,
“bug® or olher camputenrelited disriptions, riaty, and sty ‘of God, Inshaing, bt hot limled 1o, fire,
wlndetorm, Goed, torxdars, eovthquakes, lightaing or other casualty, Seller shalt agt be \labls for any

Irconvenlénce or expeite ks Pirelioter caised By evepls heyand Séilzscontal, . :
3. Entim_Agre ind Diseladurag, Thik sgremunt constifules tha sale end dntira wpreement betwesy the

partics hereto'and no medificalion ot this agreoment shaft B¢ bindfiig wnlesk aiviched Rereto and signed by,

st & arinlmum, Purchaser md Suller.(any parties othes thas Paschaser and Seller fiot belng necassary portics

io the exsauiise of my modifications to-fifs sgreement volass fush mddifleations sdveacly alfent the

commission o be puid hevcunder). NO- REPRESENTATION, PROMISE, OR INDUCEMENT NOT

INCLUDED (WRETHER MADE BY AN AGENT OR REPRESENTATIVE OF SELLER O

OTHERWISE) [N THIS AGREEMENT SHALL BE BINDING UPON ANY PARTY HERETU,

INCLUDING, WITROUT COMITATION, REPRESENTATIONS RECARQING PROPERTY |

BOUNDARIES, ADIACENT PROPERTY, OR AMENITEES, - :

Puishaser ggkiowladges i follrwing: ] ) ) :

() ny aSsodfution tudges that may be provided ts Purshaser (Seller being under m obllgefon lo provide |
any such budget) s bued on estimated oxpemses caly, ard ascessments my Increse o decrense
rignificinily whan (e 1ctuel sxpeases of the asvoclatlin bazoms kown:

(b} the Propurey i loesded sdfwecnt fo 0r ln the viclsdy of theraighfing which conld bs tuproved or
widened In the Adury;

() the views Rem tha Proparty cen chnge over tima doe r, smang other tinps, tddiians! developtent
and thii surinvad or sddition of kintdsaapling:

() no representations are mace ngncgm; 2rming of wdjserm prugerty, sd the mning estegary fo which
adjaoant {5 subjeat may changey :

® mjwp:ﬁngi uiﬂbihgngda regarding which schools may now arin the fature serve the Propertys

() sinco in eviry maighbirhood there are conditons which difforent peosons ey find slfeetonablc,
Pusehastr sclnaw{edsss thit thers mag be candiifons votiide of fe Property whish Purehaser finds
objéeetiamable and-that It sholl be the cole revpanikiliy of Purcheser 1 becoume amqiminted with
azlghbarhacd cacditions which eanld affoct the Property; sad

mmﬂg% Pusehaser’s 1nfi Wnnm:u.g'_a_ suu»,munmm%@’
sulers m@“ vageSof 19
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(2 no represecurany ore miade that the Property and/or hemedmir soreon i or will be scbndprens or that
sound muy nat be tranemitted Bom ane propesty and/or homeAinit to anstkes,

32, Tige of Brearics. Timo 1z of tra Qasenee of this sgreement.

33, Liquid It all oever wheps 2 PUTY i¢ eatitied to reeefva liquidated domuges heroznder, the
partles: eeknowledpe that queh damapes sannot be deremmined with osttalnty, fhe amgunt to be pald
rofwesents the partiay bast acimate ol such demages, nod each Eoyment shall not canstrute 8 penalty.

34, Misy)lenenye. Pach provislas of this apreoman: I seversbls from every oher provisian and {F sny
provlviog is detesained foy be umenforceable, tha partles sholl by houng by the remaining provigions, Na
pravigion of thic agreement ghnll be canstrued mare sbickly against a party heeaiea Wat party ar Ity agent
prepeced or is deemed ty have prepired suek pravision. The lire of ony paty to mterglse any right
herounder xt any particular tme ghatt ot be deevacd 3 wavier oF swek putf: right, Tiicy or eapfions of
sestons contained Iy thig ygrecment ara luserted nly a3 g macsr of capvenlance and for reference s inng
way define, lim, odend or describe tha s¢ope of thlx ogresmant or the Infnt of any provisisns heresf
Refermaey to tha sthpular ehinlf Inean, wherz sppilcabla, the Blural, Thix agreement thull not be binding uats]
both Piechazer and on agthorizd represeaietive of Sefler have iwth xemuted the ssie sopy of Mg

-dgrezment, Hawever, stme Mo parfeds hermunder brgia (6 nsn rem the dnte of Purchészr’s offer (8 soled
in th2 upper tight hand comer of the it page of this REFeEment). A simitle raneminad by foeaimile
mathine chall be testad g an eriginal signature.

1y T lemas gnd conditiony commined herzin chatl not sorvivs sloving oc taminoiion af tils
sgreement and shall movge upon dellyery afthe Wammly degd, ixeapt far tha provisions of the Iast seatence

of Section | and Seetians 2,3, 4, 6, 7, B 11, 18,22, 25, 24, 25 25, 37, 24,29, 30, 11, 32,33, 34 and 33,
which ghall survive olpsing or tesminagion of ths sgresment ard shall pot merga upat délivery of i)

warnnty desd,
THE EFFECTVE LATB FOR THIS AGREEMENT SHALL BE THEH bATE THAT IT IS LAST
EXECUTED BY PURCHASER ORSELLER
-
2/ 5/0% Jm&f"w 1l
Dol Etfodd Terdtaa Dotz &accpd
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This i g1 Addendum g thes cucain Rew) Estate Comract duted_ D [s/os Setween Pazehasen(s)
. 2hee J (Ne Wips urd Iohn Wieland Hones end Nelghborwods of the
1417 Hooper sz, Charlagion, SO 30437

Carolfnn’y, Ine., Saller, for propery levated on Dapl Tsfand at also
kown us Lot _3, Bleek_Z, Parcel M, Smvihe Park Neiphbartacd,

The folowing shall bs 8dded 1o tha above manBoned Agrascyunts

- DANTEL BLAND DEVELOFMENT. Murchacer soknowledges tht {h2 Proerty 3g pant af the planned
corainurity located in the CHy af Churlestan, Beriplay Caunty, South Caroling, keawn ts *Oanle] 12lend®
("Developmant®). Tha patuze gnd exrent of tha rights and obilgations of the Purchaswe i seqUiting and
awniag ptoperty a ths Devolupment shal ba conralied by &l subjzzt to (he aaproved Master Bian for
Donled isiand pnd he Devdopmunt Agree ment nmong Harsy F, Oupgrnhe(m Falnddtion, Danld lfang
Develapment Company, tnc., and City of Charlistan, Denfe] Istand, Berkeity Caunty, South Casoting.

% DANELISLAND COMMUNITY ABSQCIATION, INC. :
(0} Goverming Pocyments, Purchsear senowlad zer thar the Froperty s @ pordon of kea} prupesy and
Improvemante which havs been-nisde subject to that cermln Deckugticn of Coverunts, Conditiony and ,
Rostrictians for Oanlel Iiland Regidanital 2848 reconded in the Register of Mestie Canvavincs Offica ;
for Baskeley Cousty, Jauth Curotine, as It mey be ametded from thme Lo'tfme, xiad o) exhibis thereto
("Denleyetion”). The neturs mid muent of the rigits g abligatiadis of the Purchasse In sequiring and
ouwning dm?rbmmmun‘ulhdbmebiecu;othdlm,u Wil as tha Danicl [stand
Desipn Guidelines, and the Articles of Incorporetion, (ke By-Luws, ed the rules and negulidans ef the :
Daale) Idind Community Assosimfan, Inc. {"Assoolation”), as they tny be amendsd Gsolheotivzly, tha i
*Quyeminiy Docmerits™), Purchaser mknowledgas reealit of the Reregoing dodurents xnd xpoas 1o i
carmply with all of the tism, ecndiBons and obligatens set-forth tharaln, Purchizer fiirther
delivriadens that tha plaas for (18 constructian of th bame and Jandzaaghng on the Property, and any
shanges theeeto, smat be approved by the Archlzesiral Reviaw Board ("ARB"), =5 established pursuan:
ta the Daclamtion, ’
(%) Meinbership In Atwociztion. Uport tonveysace of the Praperty'm Puehser, Percharar thah
silomniically become & member oft the Asjasistiog and $hal be rulect b aff astesermant oblipations,
ARB prosdura, and eler provisins of the Govanilag Documents,
{c) Exvandon, Purhsser forther sekravwlodges tht the Davelapmentminy be expanded to Inslude
tddiional Ik in ecordar.ce with the trms of the Decleration, Porehaser atra debnasvlzdges tar no
obligation existy an the part of 51y parsom o7 entlly to eipaiid te Dovelopountia lndlude oy allierdion -
Usana prescally subjser o the Deelinitisit, _ {
3} ndms 5. The Declarant under the Deslemion nay make eertaln chamees In ar
dmendments e the Dectaralian wiich do notmuterlally sffiet i sigims of Puelaser wnd such éhanges
0f urendmanls may ba made \rithout the approvel of Pocheser, Inuddilen, the Declorant may maic
may emendment.nescrsary-1o'comply with the giifde)ints escablizhed by, or tha requlremants of, any
govammertyl meborily; Bile muery; o Institttianal tendar, Suckehicmgey or imendments il nal
rToct the rights 2nd fiabitides of the pertics undot the Agreement, ot be & came ar reasen for
tevaladtion or reyision of the Agresment, . ’
1o g Adtmments The annual asscssmacts, Iy, [wvlad by the Asscciatios sgunst the !
Property xs provided In thie Deslaration shul} b= proroted beovera Beller 1nd Purchager o3 et ety i e
Apreement,
e séﬁzmwmm@ At dlosing, Purvhasor shall pay a ome-lims sodtribution to the
wa:king ospita! of the AL delitfun i the movnt of caeélith {1/6) of tia anatu) asgosstent for tha year
oF elasing which wnguat shall be tn additian to, andnotIf li2v of) astessmeats thereafter coming dus,

(2

3. AMENITIES, Prmehaser schnarviedges that fe proposad Featrires end emenities describad on the macter Tt
plan and/er other Danied gund sies or macketing Srockusss, tancuncentents or etlier materials sre bosed on
currdat eevalepment phing, whish are subjest fo change withaut riotice. No gupentes i mede Ovat the
proposed features ar amenities, If construted, will consint of (bs nembet, typz, sizx aod lozaen 1 depicted
or tha mugter plan or atberiye.

4, NOJQINT VENTIRR, Purchasar acknowdedges and ogreas that no psrinetship, jobnt vemtwe, of prinoips) !
- and ayent reledonship exiorx between Sallee and Dandel letand Company, Tng, and Danie! Gband Asposiater
LLC

Wa ha-eby%ala secept the amgéhg'u an Addmdum ta the afarementioned A greamen, as of this Stu
dry of e [=)2 3

-

| R
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SPECIAL STIFULATIONS

" Attached {o thut eartain agrenment duted BetwasaFiter L Susmpar '?k:“f't‘l’urehmr. wd

Joln Wiclard Homet and Neighborkoods of tha Carclion'y, Lnc, Bellrr, Gor pruparty fomawn ay Lot
#3M oL Block # 2 of Daxtel tlwod Smythe Pack Neightarhood; belng moracsmmonly kngwo a¢
1417 Booper Strest, ChsHeston, SC28G L

FLAN SELECTIGN

Ths hame to be eanstructed 1% {o be g Cathoun plue built to The Smythe Park sendasds, The fant
elavation Is dobls sseliod fiont porel with 1 stached 2 Cae rans antry gurage with s fintshed recam
above buill ot a eraw! spacy with stueon and lutier; and Hardiplank ding.

ORTENTATION/CLOSING DATE.
Qeisatation arid Clasing dates will ba a2t upon completian of Bath Vanity tops,
ORIENTATION/FINAL WALK THROUGH

All Parelirsees must atteed Orimntation ard Final Walk Through.

TIN5 CONTRACT XS NOT ABSTGNABLEL. |
PHOPERTY FOR FERSOWNAL USE

Parchaser repreccons thist Purshoyer {3 buyfogp the property for perana! usz as & resld=nice for Purchaser
aadsr Furchuser's ferfly, and not fo: favestment purposes or for Immediate rasnis. 3uiber resorves tha
right, In e s3le diserelion. o eequlre Purchaser W 3 o reaoodable 1greement, 1o be atzached i the
deed ut closfag, whicl geonts Stiler the option to reparehass fie Property for Ui sume purckass price
1taid by Pusehnser at eloclig, if Purchaser convaps thy Prapany whthin oo {1) yeor oftar the dats of
chnlng, Any such agreement and mry additionz] ralated frovisians Seller may deslre b sueh agreameat,
thull be prepered by Soflor, and the form and cubstanes oy such opreement 1iall ke sphisfaclory lo
Seller jit fts sole diserztion.  Pureheser nafenowledges and agrees (iag Saller’s requlrearent of such
vgreament inna way affects day other part ef tiy agreement and shall not constituta o dn Fult of
nancempliance witl this agreament by Saller, Purctser furiher ickaowiedges and pgrees tht
Perehuses's sefusal to sign snch ngreem ant upon roquest shnll somirure a defyull by Purcheser vader

this agreemant,

'WIELAND FINANCIAYL, SERVICES

1 Parchasee procures sod clases @ foan vAth Wizlead Pinancle) Swvices, Saller will sredit Purchaszr
52,500.00 towerds elasing costs,

%ﬁ A
lomes & Nelghbarhoads Purcheser 7 Do

Pun:ham-[/ Date

Seltér's inftiale_2 Pusthaser’s hlhlm Broker'a hﬁnlﬂ;‘&‘%t s;:uugg.QWg 1l
W Pana 8 a01p
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EXHIBIT B



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) C/A NUMBER: 12-CP-10-3870
)
)
Peter T. Phillips and Summar C. Phillips, )
) Affidavit of Dennis A. Black
Plaintiffs, )
\'2 )
)
Omega Flex, Inc., John Wieland Homes, and )
Neighborhoods of the Carolinas, Inc., AAA )
Plumbing, LLC, Fogel Services, Inc., )
Charleston LEC. Inc., )
)
"~ Defendants. )
)

APPEARING BEFORE ME AND BEING DULY SWORN, Dennis A. Black states the
following:

1 am a resident of South Carolina, am over eighteen years of age, and competent to testify about
the matters stated herein baséd on my own personal knowledge.

. 1 currently serve as Division Quality Manager for John Wieland Homes and Neighborhoods of
the Carolinas, Inc. (“JWH”). |

1 am informed and believe that in June 2008, Peter T. Phillips and Summar C. Phillips (“the
Phillips”) entered a purchase agreement with JWH to buy a home in the located at 1417 Hooper
Street, Charleston, SC 29492.

. Because JWH's development of the Smythe Park subdivision and construction of homes within
it, including the Phillips’ property, imp'licates interstate commerce, JWH has included (and still
includes) a mandatory Binding arbitration provision in its Purchase Agreement and in its
Warranty that provides for the arbitration of all disputes concerning any property JWH sells in

the subdivision in accordance with the Federal Arbitration Act, 9 U.S .C. §§ 1-16.



5. Attached hereto is a true and authentic copy of the Purchase Agreement (Exhibit A) and the JWH

N

By: DENNIS A BLACK

Warranty (Exhibit B).

FURTHER AFFIANT SAYETH NOT.

SWORN BEFORE ME
This 29 day of October 2012

Ndtary Publicéér the State of South €afolina
My Commission Expires:

\“““"“”/J//
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Design Selection Checklist

Let® 3m  Plan: Calboun
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JOHN WIELAND HOMES
AND NEIGHBORHQOODS

THE WIELAND 5-20
EXTENDED WARRANTY




THE WIELAND 5-20 EXTENDED WARRANTY

IN GEORGIA:
Customer Service Department, 1950 Sullivan Road, P. O. Box 87363, Atlanta, GA 30337
Phone: (770) 907-3400 Fax: (770) 907-3440
Website: www.jwcustomercare.com

_ IN TENNESSEE: ‘
Customer Service Department, 300 Seaboard Lane, Suite 3, Franklin, TN 37067
Phone: (615) 790-3090 Fax: (615) 790-0075

Website: www.jwcustomercarg.com

IN CHARLOTTE, NORTH CAROLINA:
Customer Service Department, 8325-D Arrowridge Boulevard, Charlotte, NC 28273
Phone: (704) 522-9200 Fax: (704) 522-9040
Email; customerservice. charlotte(@jwhomes.com
Website: www.jwcustomercare.com

_ IN RALEIGH, NORTH CAROLINA: ;
Customer Service Department, 107-A Quail Fields Court, Morrisville, NC 27560
Phone: (919) 481-3309 Fax: (919) 481-9157

Website: www.jwcustomercare.com

IN CHARLESTON, SOUTH CAROLINA: .
Customer Service Department, 496 LaMesa Drive, Mt. Pleasant, SC 29464
Phone: (843) 849-8787 Fax: (843) 849-8877
Website: www.jwcustomercare.com

IN KENTUCKY:
Website: www.jweustomercare.com
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'LIMITED WARRANTY

What is Covered
A. Workmanship. During the first year of this warranty, which commences on the day

that title first transfers from Wieland or that occupancy by anyone first ocours
(whichever occurs first), Wieland warrants that the Home will be free from defects in
materials or workamanship, as defined in the Construction Quality Standards, except
as they apply to defects in fixtures and equipment which are covered in accordance
with the manufacturer's warranty. '

Systems. During the first two (2) years of this warranty, which commences on the
day that title first transfers from Wieland or that occupancy by anyone first occurs
(whichever occurs first), Wieland warrants that the Home will be free from defects in
the electrical, plumbing and mechanical systems, as defined in Sections X, XI and
XII of the Construction Quality Standards, to include the wiring, piping and
ductwork portions of the systems. This coverage applies to the HVAC system only if
Homebuyer(s) document that the HVAC system has been professionally maintained
(i.e., by a company or individual who is licensed as necessary and who is currently in

the business of providing such residential maintenance service) per manufacturer's

standards/instructions at least once per year. Defects in-any of the systems resulting
from failures 'in a fixture or piece of equipment which are covered by a
manufacturer's warranty are not covered by this warranty.

Extended Items. During the first five (5) years of this warranty, which commences
on the day that title first transfers from Wieland or that occupancy by anyone first
occurs (wltichever occurs first), Wieland warrants that the Home will be free from
the following, as defined in the Construction Quality Standards:

1L Verified leaks, due to defects in materials or workmanship, at roof
penetrations made in the course of construction.

2. Verified active flow of exterior surface water into the basement or so as to
create standing water in the crawl space for at least forty-eight (48)
consecutive hours, so long as the active flow is due solely to acts or
omissions of Wieland. Wieland must receive written notice of any covered

claim within ten (10) days of the date of discovery by Homebuyer(s).

Wieland will not be responsible for anything caused by (a) breaks, leaks or
bursting of water mains or pipes; (b) any grading done by or on behalf of
Homebuyer(s) which causes water to flow toward the outside foundation
wall; (c} failure to maintain the grade initially established by Wieland for the
Home; (d) prolonged direction of water against the outside foundation wall
from water spigots, sprinklers, hoses, or broken or clogged gutters; (e) bent,
broken, or clogged downspouts; (f) landscaping improperly installed by or on

1

é




9,

behalf of Homebuyer(s); and (g) an irrigation system that was not installed
by Wieland.

Verified plumbing ledks in the exterior water service line, plumbing pipes
and fittings, tubs, sinks, faucets, and toilets. Tarnishing and pitting of faucets
is excluded. :

Defects in materials or workmanship in only the following appliances
selected from the Wieland selections: Oven, Range, Range Hood,
Dishwasher, Garbage Disposal, Built-In Microwave, and Water Heater.
After expiration of any manufacturer's warranty, Wieland will cover
materials and labor as would be covered by the manufacturer's warranty.

Verified interior gas line piping leaks.

Defects in materials or workmanship in the electrical main breaker panel,
electrical service disconnect, interior wiring, switches, and outlets.

Failure of the HVAC compressor pump and condenser coil, heat exchanger,
and thermostats installed by Wieland, After expiration of any manufacturer's
warranty on the above components, Wieland will replace the above
components as would be covered by the manufacturer's Warranty. This

- coverage applies only if Homebuyer(s) document that the above components

have been professionally maintained (i.e., by a company or individual who i
licensed as necessary and who is currently in the business of providing such
residential maintenance service) per manufacturer's standards/instructions at
least once per year. :

Breaks in the hermetic seal of insulated windows, and defects in' materials
and workmanship in sash tracks and sash locks, as defined in the
manufacturer's warranty, After expiration of any manufacturer's warranty,
Wieland will cover materials as would be covered by the mannfactirer's
warranty, : :

Verified sewer service line leaks due to defects in materials or workmanship.

Structural, During the first twenty (20) years of this warranty, which commences on

the day that title first transfers from Wieland or that occupancy by anyone first
occurs (whichever occurs first), Wieland warrants that the Home will be free from
"Structural Defects."

A "Structural Defect" is (i) actual physical damage (ii) to only the following
designated load-bearing elements of the Home (iii) caused by failure of such load-
bearing elements which affect their load-bearing function (iv) to the extent that the

w~




Home becomes unsafe or unsanitary. The following elemeats, if load-bearing,
constitute the designated elemeats: 1. foundation systems and footings; 2. beams; 3.
girders; 4. lintels; 5. columns; 6. walls and partitions; 7. floor systems; and 8. roof
framing systems. All four (4) parts of the definition must be satisfied in order for a
condition to qualify as a Structural Defect. This is designed to be coverage only for
catastrophic failure of load-bearing elements of the Home. '

Examples of elements not covered by this wartanty which are deemed not to have
Structural Defect potential are: 1. nonload-bearing partitions and walls; 2. wall tile,
wall paper, etc.; 3. plaster, laths, or drywall; 4, flooring and subflooring material; 5.
stucco, synthetic stucco, brick or stone veneer; 6. any type of exterior siding; 7. roof
shingles, sheathing and felt paper; 8. heating, cooling, ventilating, plumbing,
electrical and mechanical systems; 9. appliances, fixtures or items of equipment; 10.
doors, trim, cabinets, hardware, insulation, paint and stains; 11. basement slabs and
other interior floating, ground-supported concrete floor slabs; and 12. water
intrusion, including, without limitation, leales in walls, roofs, plumbing, basements

and crawl spaces.

11 What Wieland Will Do

A.

Notwithstanding any language herein to the contrary, if a defect occurs in a
warranted item during the applicable period of this warranty, Wieland will repair,
replace or pay the Homebuyer(s) the reasonable cost of repairing or replacing the
defective item. The choice to repair, replace, pay or combination thereof is solely

that of Wieland. Wieland will also repair (or pay for the repair of) any item needing -

to be damaged or destroyed in order to make the warranted repair, except for
improvements added after the completion of Wieland's original construction, which
are the responsibility of Homebuyer(s) to remove or repair.

With regard to Structural Defects, Wieland will repair and/or replace the Structural
Defects or make arrangements for such repairs and/or replacement. Wieland shall
have complete discretion as to the methods and manners for repairing and/or
replacing Structural Defects. The repair of a Structural Defect is limited to: 1. the
repair of damage to the load-bearing portions only as necessary to restore the load-
bearing ability of such load-bearing portions; and 2. the repair of those iterns of the
Home damaged by the Structural Defect which make the Home unsafe or unsanitary.

Notwithstanding anything herein to the contrary, where Wieland shall become
responsible to pay the reasonable costs of repair or replacement for Structura’
Defects arising at any time during the applicable period of this warranty arl
amounting to $2,500 or more, payment shall be made to or on behalf of tie
Homebuyer(s) and the mortgagee O successor mortgagees who have notif ed
Wieland in writing of their security interest in the Home on or prior to the daf ; of
payment of the claim, as their respective ifiterests may appear.




D. Before Wieland repairs or pays for the repair of a claim, there must be an assignment
to Wieland of any rights that may exist against any other person or entity with
respect to the claim. No repairs, replacements or payrnents made under the terms and
conditions of this warranty shall act to extend this warranty or any time periods
hereunder. '

E. Notwithstanding anything herein to the contrary, if an item is on or in the common
elements of a condominium or is otherwise under the ownership or maintenance
control of a homeowners, neighborhood or condominium association, and such
association refuses to allow Wieland to perform work on the item, Wieland shall be
relieved of any-obligation to perform work on the item, and the item shall be deemed
excluded from this warranty.

Wha