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- STATEMENT OF ISSUE ON APPEAL
Did the trial court err in allowing the forensic expert, Dr. Peggy Wadman, to {estify
~ about the details of the sexually violent offenses that Appellant Capps previously pled guilty

to during his trial for commitment to the Sexually.Violeht Predator Program?. |



STATEMENT OF THE CASE

) “In Juqu 2008, Richard Capps pled guilty fo two counts é)f corrimittiﬁg a lewd act on a'. A
miﬁor, child which involved two different children. He was sgﬁtenced to nine years on each
charge with both to run concurrently. See State’s Exhibit 1. Prior to his release from
incar_ceration, 'Capps was referred to the Mﬁlﬁidisciblinary Team to determine if fﬁere were
" probable cause that he met the requirements to be é sexually violent ﬁredator pursuant to the .
Sexually Violent Predator Act, S.C. Cod;: Section 44-48-30.'_ Prbb;etble cause v;/as fo;ﬁd at
each of the steps invthe‘evaluation for the sexually violent predator program. The court
appoirﬁed examiner, Dr. Peggy Wadman, determined that Capps h;d the Ir-llental‘abnormality
of pedophilia. R. 47, IL. 13 = 25. | | |

On May 28-29, 2013, Capps proceeded to triél before thé HOﬁorable 'G. Edward
Welmaker anq a jury to détermine if he met the criteria to be .'a sexually violent predatc;f. |
Capps was represented by Elizabeth P. legul, éhd.the stété was rg_lg)resentéd by Niccg)leA -
Wetherton. The jury found fhat Capps was a sex.ually‘violent bredatof. Judge -Welmake‘r -
issué:d .an order committing Cai:)ps to the ngually Violent Predatot Pfogrém. 'Cap}.)s’

o attorney filed an appeal. This appeal follows.



STATEMENT OF FACTS

Richard Capps had two convictions of committing a lewd act on a child. Pretrial, the
 state told the judge that they wanted to admit the two indictments and the explanations of the

charges. The state cited the case of In the Matter of The Care and Treatment of John Phillip

Corley, 353 S.C. 202, 577 S.E.2d 451 (2003), for the proposition that the détails of Capps’
prior offgnses as found in the indigtments were édmissible. R.4,1.12- R 6,1.4. -
Defénse counsel érgued to the court thgt she would be Willing .t.(.')."stiplilate to t.he prior

convictions; but she was opposcvedto(any of the materials being admitted. Defeﬁse coﬁnsel :
A argued that Capps entered an Alfqrd blea, .and the state éhould not fetry the facts of his
convictions. Cquhsél.‘objected on the basis fhat it was rﬁore_ prejudicial .than prbgétiye‘..
Counsel also larg'u‘ed that ‘there had been many" scri_gfenér;s éﬁors in the pap'erwdrk -
throughout. She exp‘vlai‘neAd th;t one of fhe'ihdictméﬁt' numbérs r,efe'vrev:nced on one of the
' \;varrants Wa;s- tfle incorrect indictme»nt nﬁmber. Then ‘there was the :tracking éheef from the.. n
court'ihdicating that th; charges were dismislsed. R 6,1L.5 ‘—' R 8,11.24. - |
- The judge 'ruled that he read the MX case and he Weighéd the prejudicial éffect.
The judge ruled thét the docum'enfs and details were allowed: R. 11, 11. 1-R. 13,11 19..

Dr. Peggy ,Wadman; forensic psyéhiatrist with the’ De;l)arfment. of Mental Health, '
testified that she was appbintéd by thé "cour:t‘ to evaluate Cabps to deterrfline if he-had a -
mental abnormality. R. 22, 1l. 1 — 23; R._26, 1. 1- 1‘7. She diagnosed Cappé'as having
pedophilia which was an at,trac:tio'n t;) prepubesceht children over'a’ period of six months. R.

47,11. 13 - 25.



Dr. Wadman described to the jury the two convictions as contained in the indictments.,
" Defense counsel objected based .'on her earlier arguments when the indictments and
accornpanying documents were admitted into evidence. R. 34, 11. 4 -14.

Dr. Wadman then described the detai‘ls of the two convictions. One of. the | cases
involved a boy about eight or nine, and the other cdnviction invelved his ten year old sister.
Cappsvwas babysitting these two children and their younger sister. The boy told pohce that
Capps would take baths w1th him and fondle hlm .Capps also put hlS mouth on the boy S |

prlvate part.” Capps dlgitally penetrated the vagina of the ten year old s1ster several tlmes

and tonched the younger sister in the same way. Capps wasnot charged with tonchjng;the
youngest daughter. Capps was out on bond igvhen he committed these offenses for a previons
sex offense‘against a seven or eight year old boy who did not report until he was thirteen. R.

b IR

32,11.20 - R35 11. 20. o
Dr Wadman then described an offense for Wthh Capps was not- charged He izvas
accused of sexually fondling his ﬁve year old granddaughter in 2001. DSS beca‘me invclved
_and a permanent: restraining order was 1ssued barr1ng Capps from having any contact w1th :
the granddaughter R.35,1. 21 —R. 36, 11 25 |
Dr. Wadman administered the Static-99R which was a risk assessment to‘ol to determine
the likelihood of the person reoffending. Capps scored in the low: to moderate range of :the
risk of reoffending. -R. 45, 11. 1 -R. 46, 11. 25. |
Dr. ZWadman testified that Capps met the iegal criteria .to be a sexually ivioilent_’?

predator and was likely to commit future acts of sexual yiolence unless he was committed to

a facility for long-term control, care, and treatment. R. 50, 1 — 22.



ARGUMENT .

The trial court erred in allowing the forensic expert; Dr. Peggy Wadman, to testify about the

details of the sexually violent offenses that Appellant Capps previously pled guiltv to during

his trial for commitment to the Sexually Violent Predator Program.

AThe sexually violent rSredatcr act at S.C. Code Section 44-48-30 provides that a
sexually violent predator had to have been convicted cf a  sexually. ji/iolent offense as
provided in the statute and has a mental abnorrnaiity or personality disorder that’ would
rnake him likely to commit sexually violent acts in the future unless Vhe was ccmmittedto a
facility for iong-term car'e,' controi and treatment.

In the‘case of In the Matter of the Care and Treatment of John Phillip Corlev, 353

S. C 202, 577 S.E.2d 451 (2003) the Supreme court held that indictments outhning detalls
underlylng the defendant’s conv1ct10ns for assault and battery of a h1gh and aggravated
‘\,nature (ABHAN) and criminal sexual conduct (CSC) were adm1551ble The COurt wrote that |
the probative value of the details underlying the ABHAN and CSC conv1ct10ns as presented
in the indictments outwelghed the danger of preJudice |
Defense counsel in Capps case argued to the court that the mdictments and the o
‘details were not necessary because she was willing to stipulate to the convicticns. Tt.is clear -
: froni the ruli_ng m Corley, id. that the. Sui)rerne Court ruled that the details ascontained in
- the indictments were more prohative than prejudicial and Were admissible. R. 34, I 1- 14
Capps’ case is distinguished because Dr. V\{adnian testiﬁed-tc details outside theA
indictrnents; The trial court err'ed'in allowing the‘nrejudici'al detail's'vsrhich,,were outside the
vindictments to be admitted when defense counsel was willing to istipulate to the convictions.-

All that was necessary to meet the statute was that he had been convicted of a sexually



~ violent offense. The doctor could describe the testing she had done and the other documents
she reviewed, and her interview ~with Capps without describing the details of the

convictions.

In Staté v. Johnson, 293 S.C. 321,‘3_60 S.E2d 317 (1987), the Supreme’Cdurt ruled that
under the totality of tﬁe ciréumstariccs, the admission of extenéive evidence in detailiof the
- appellant’s prior’ criminal conduct- was an abusg qf discretion, prejﬁdiced the jury, and
‘constituted reversible error. ;fhe Court wrote that a clear di-stiﬁctioh rhﬁs’t be made between‘
the amount of proé% neéessary to establish a maferia} faét or 'element of the crime charged,
and the point at which suc'h prior-aéts evi&ence became pféjudiéial. In thﬁson’s case, the
Court held that the prejudicial impact of the excessively detéiied evidence presented

concerning appellant’s prior crimes outweighed its probative value.



- CONCLUSION
Based on the above, the trial judge’s order of commitment should be reversed and

Capps released; or in the alternative remanded for a new trial.

Respectfully submitted,

Pulluth ~c m@ﬂ(

~LaNelle Cantey DuRant
Appellate Defender

ATTORNEY FOR APPELLANT

This 26th day of February, 2014.
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