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1 SOLICITOR: Derrick Criswell.

2 MICHAEL DUPREE:  Your Honor, he is

3 signed up and‘ready to go but I would ask that

4  the court inquire of him what his wishes are

5 today, Your Honor. .

6 THE COURT: You are Derrick Criswell?
7 DEFENDANT:  Yes, sir.

8 THE COURT': Mr. Criswell, Indictment

9  08-4064 charges you with ‘distribution of c¢rack
10 cocaine. Do you underatand that?

11 » - DEFENDANT : Yes, sir. .
12 MICHEEL DUPREE: You are staying with
3 - your lawyers. &according to this sentencing

14  sheet you are degirous of entering a plea to

15 that indictment. 1Is that true?

16 . DEFENDANT : Yes, sir. '

17 . THE COURT: Yod,understand that you
18 can’'t be forced to plea, thgt it has to be your
19 decision; is that what you want to do?

20 | DEFENDANT:  No, sir.

2 THE COURT:  You don’t want to plea?
2 DEFENDANT : I mean, I do want to

2 plea, Your Honor. ' ' ”
A o - THE COURT: Is there some -- is there
25 any recommendation in this case?
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1 SOLICITOR! There is no recommenda-
2 tion as to the sentencing on a distribution
k second offense, however the State will be null
4 prossing, I believe e-ither ten or eleven
S charges, including a bunch of trafficking.
6 THE COUR?T: So if he doesn’t plea
7 today those falls wil; ba ==
8 SOLICITOR;: Yes, Your Honor, will be
9 coming forward for trial.
10 THE COURT:. You undexstand that’s the
n arrangements that the State has?
12 DEFENDANT: {(No verbal response).
13 THE COURT: Do you understand that?
14 DEFENDAN'I’: (No verbal response).
15 THE COURT: Your lawyers don’t
16 control that. Do you realize that?
17 DEFENDANT : Yes, sir.
18 THE COURT: That’s up to the State.
19 They’ve made you an offer to plea to this -~ and
20 that’s up to you -~ and dismiss the other
21 chaxges, but ~- and I don’t know what would
2  happen in a trial. You may be acquitted on all
23 Aof them. I don’t know anything about this case
24 other than what’s been handed to me. All I have
25  is the indictment and they accused you.of doing
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Hearing of Octobor 20, 2009
. Before The Hazorshie R, Marklay Dennis, I, .

something and that doesn’t mean anything to me

at this point.. But it’s up to you. You said

" that you don’t. want to blead?A

DEFENDANT:  (Sidebar with counsel}.
. THE COURT: Mr. Dupree, excuse me for
interrupting you but -~ let me just explain

soemething to you, Mr. Criswell. I bet -- you

"know, if I were sitting out there and didn’t

. know any better, I'd listen to me or gome other

judge go through what we go through and L'd
th;nk, ‘Good gracious, that thing is just so pat
that there is nothing to it, They’ re.nothlng
significant about that.’

It has that appearance and the reason
is because we’re trying to move as many as we
can, because we have so many and it’s their
right to have the mptter'resaived. But I den’t
think that there is anything that I do that is

moxe important than those questions that I ask

before I consider what the sentence should ke in

a case. It's the one thing that really and
truly, as far as I am concerned, separates this
country from the rest of the world. That is,

you can be guilty as sin, and you may know it,

but that doesn't matter in this great country

18/40
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because you have a right to draw twelve people

—

2 . at random and the State has to prove you gquilty.

3 . You’d have a judge like me or some other judge

4 ~- I tell the jury all the time when.I make my

5 opening statement to them, if you were sitting
-6 at that table, I'd say ‘Mr, Criswell has every

7 right to be at this table. Don’t you ever in

8 thig entire proceeding look at him or expect him

9 to prove or disprove anything at all because he
10 doesn’t have to prove ane thing, none

1 whatsoever. In fact, he doesn’t have to open his
12 mouth, he doesn’t have to present evidence

13 because that is never the responsibility of

14 somebody that has been accused of something.

15 The' State has the burden of proving each

16  alement.

17 This case, the one that you are

18 pleading to, possession with intent to

19 distribute -~ ig it PWID or distribution?

20 SOLICITOR: Distribution.

21 THE COURT: So they are alleging that
n you distributed. To convict you they would have
23 to prove that you were the person who made =-

24 that you distributed or attempted to distribute
25 'some drugs to somebody. If they prove that,

_
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then a jury could conclude that they’ve met
their burden. That’s what fhey have to prove.

‘ So, you know, you‘don’t have to plea.
No way. |

Is -he out on bond, Mr. Dupree?
] MICHAEL DUPREE: He is, Your Bonor.

' THE COURT:  And would the bondsman
continued if he wiﬁhdrew.his'plea? As far as
you know? _ |

. MICHAEL DUPREE: I would imagine so,
(affirmative nod), Your Honor.

THE COURT: Okay. So it’s your

. call. The only real loss that you get -- and I

.don’t know whetherhit’s a loss or not because 1

don’t know anything about the case, but you lose
the right to have these other charges dismissed.
That’es what you'd lose, There is a trafficking
charge that -- how many tréffickings? '

. SOLICITOR: Your Honor, I could check
and count again but I think we're dismissing
eleven charges aftei he pleas to this one, four
of which are trafficking,

THE CQURT:  Trafficking is one of
those things that -- oddly enough, after I got

ready to charge a jury on a case, I finally

20/40
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realized why I hadn’t tried any. It really is,

-

2 unlike possessibn with intent to distribute

3 where you’ve got all these presumptions and you
4 tell the jury that they are going to have to be
5 influenced by that, do you know what they have

§ to prove to prove trafficking in this étate?

7 They have to prove that you had possession of

8 drugs, either actual or constructive, and that

9 the amount was greater than the limit. That’s
10 it. Done. They don’t have to prove big dealer,
11 they don’t have to prove all kinds of profits

12 that you make -- a lot of people think that, but
13 not so.

14 So you have to make the call, What do
15 you wanﬁ to do?

16 DEFENDANT: - (Looks to Counsel

17 Dupree).'

13 THE COURT: Don’t look at Mr. Dupree.
19 _ MICHREL DUPREE: I can’t -- we have.

0 gone over all the evidence and gone over —

21 DEFENDANT: = Your Honor, ---

2 THE COURT: Yeah, let.me -—-

23 DEFENDANT ¢ —— I —-—-

4 THE COURT: -=-= just say this, your
25 lawyer has already been to me and Falked about

| |
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gituations that have occurzred in your life.

I'm sorry for that, I really am, As I told him,
that’s not his —- that’s mine. I can’t in good
conscience sentence you and then iet you go.

If you do the plea today} then the sentence --
as you know, ;'ve got to sentence you to a
minimum of five years. So —- it’s up te you.

DEFENDANT : I am going to take the
Plea just to get this over with,

THE COURT: No, sir. Now, those.are
bad words. What I just said to you, I don’'t do
it just to “get it over with”. '

You can -- if what you'meant'was, !
want to do so that I cam lump everything into
one and take advantage of the offer’,{now -1
was lawyer for twenty-one years. I understand
that. That means sense. I don’t have any
problem with that. That's just smart. |

But if you want to do it just because
you want to get it’done because you’re not -
guilty éf anything, that’s not going to work.

You're going to have to answer some

questions. It’s up to you.
'DEFENDANT:  I’11 do it.
THE COURT: Do you want to go
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) Caxs No, 03-G5-10-4064
* Besrhog of October 20, 2009
Befins The Honorable R, Markley Dermis, I, .

forward, sir?

o

2 DEFENDANT: Yes, sir.
3 THE COURT: Okay. Thank you, sir. I
4 appreciate your patience with the court, Mr.
5§ Criswell,
6 This indictment charges you with the
7 offensé of distribution of crack cocaine. Do
8 you understand that?
9 DEFENDANT ¢ Ygs; sir.
10 THE COURT; Your lawyers have
ll- explained to you what that charge means?
12 DEFENDANT: Yes, sir.
- 13 THE COURT:  Correct?
14 DEFENDANT:  Yes, sir.
18 THE COURT:  And you understand that
16 .for a second drug offense, which this is
17  allegedly is, the sentence -- I could sentence
18 you vp to thirty years, and the‘minimum sentence
[t is five years. Do you understand that?
‘20. DEFENDANT : Yes, air., .
21 THE COURT: Understanding that, how
22 do you piéad, guilty or not guilty?
23 DEFENDANT: Guilty.
24 THE COURT:  -Are yoﬁ satisfied with
25 your lawyers?

I =



.Egnuwua

%CR

A - T BN R - T Y A " I )

b ok peed e b el g e
N A A G =

18

9:38:.04a.m.  07-19-2012

State of South Carolina v, Derrick Criswell 10

Case No. 05-GE-104064
Hearing of October 20, 2009
" Before The Housrable R. Mmkley Dennis, Jr. .

_DEFENDANT : Yes, sir,
| THE COURT: - Any complaints about the
way that they have handled your case?
.DEFENDANT: No, sir.
THE COURT: Sdlicitor, you’ve told me
- and let’s put it fully on the record. As I

-understand, he’'s pleading to this charge wlthout

any recommendation. Is that correct?

SOLICITOR: Correct., The State is

not recommending anything as to sentencing in

this case,
THE COURT: - But as part of this plea
you are dismlssxng eleven other charqes”
SOLICITOR:  Yes. Four traffxcklng, _
four proximities and threé othexr distributions.

THE COURT: Is that your understand-

'ing, Mr.-Criswell?

DEFENDANT : No, sir.
“THE COURT;_it is not youi understand-
ing? |
 DEFENDANT: (Negative geéthre);J
 THE COURT:  What did you understand
was your agreement? - '

MICHAEL DUPREE: I don’t think he

‘understands all the charges; Your Honor. He

24430
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_understands the fact that they are dismissing

all of those but I don't think he was
understanding all the charges.

THE COURT: What that says is that
after today Qhat you will have no pending
charges agalnst yoﬁ. That is the agreement?
© DEFENDANT:  Okay.

THEAéOURT: They are not making any

recommendation as to sentence in this case but

they are_going to dismiss all other pending

charges against you.

DEFENDANT: - Okay.

THE COURT:  Is that what you
understoed, that you will answer to one charge
and one charge only?

DEFENDANT : QOkay.

THE COURT: Do you agree, Mr, Dupree?

MICHAEL DUPREE: Yes, sir.

THE COURT: . Have you fully
investigated this on your client’s bshalf?

MICHAEL DUPREE: We have, Your Honor.

_ THE COURT: Bave you fully shared
your investigation with him?

MICHAEL DUPREE: We have, Your Honor.

- We have gone over every bit of evidence that the
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* 8tate has prbvided,Awhich appears.to be numercus

":audio recordings and several videotapes, as well

as still photos. So, yes, wa've gone over it
NUMErous t;mes with Derrick- _

‘Based on your xnvestxgation into this
matter, do you concur with the decision to enter
this plea? _

MICHAEL DUPREE: ' 1 do,  Your Honor.

“THE couar-' . And he fully understands

‘the rights that he ia- relinquishlng, in your

op1n10n9
-~ MICHAEL DUPREE: He.doea, Your Honor.
THE COURT:)‘ “As well as the conge-

'.gquences of entering a plea?

MICHAEL DUPREE: He does, Your Honor.

THE COURT:: ‘Distribution second
offense is a Serious offense; is that correct?

MICHAEL DUPREE:  Non--, ==-.

" SOLICITOR:  Nonviolent and Serious.

| THE COURT: Do you understand that,
Mr, Criswell?

DEFENDANT ¢ No, I heard some noise'in
the back and I didn’t hear you.

THE COURT: It is considered a

Seriocus offense, It is treated as a nonviolent
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Hearing of Octobor 20, 2009
Befiwe The Honorable R Markiey Dexais, It

-

offense but it is considered a serious offense.

2 Do you understand that?

3 DEFENDANT : Yes, sir.

4 THE COURT: | And you understand the

5 significance of those two terms?

& DEFENDANT: No, sir.

7 THE COURT:  You don’t?

8 MICRAEL DUPREE: {Sidebar with

9 defendant) .
‘10 DEFENDANT:  Ch, -- yes, sir.

11 THE COURT: Now you do?

12 DEFENDANT : (Affirmative nod}.

13 TPHE COURT: Okay. Do you understand
14 that if I accept your plea that you won’t have a
15  jury trial?
>16 DEFENDANT : Yes, sir.

17 THE COURT: Do you ﬁnderstand that at
18 a trail that the State would have the burden, as
19 I have stated to you, of proving you guilty
20 beyond a reasonable doubt?
21 - DEFENDANT : Yes, sir.
22 THE COURT: In order to do that, they
23 have to present witnesses. So if you had a
24 trial, you would have a chance to see them and
25 hear them and your laﬁyer could challenge their

===

27}
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testimony through cross examinatiog? Do you
understand that? H

DEFENDANT ¢ Um~humm, (affirmative
nod} . o .

THE COURT: That’s not going to
happen now because you’re not going to have a
trial. Do you realize that? '

| DEFENDANT ; Yes, s8ir.

THE COURT: Do you understand also
that by entering this plea and admitting your
guilty here'ﬁoday that you're giving up your
Constitutional right-to remain silent, as well;
do you realize that? |

DEFENDANT : Yes, sir..

THE COURT: Has anyone threatened you
in any way or promised you anything at all to
get you to pled guilty, sir?

DEFENDANT: . ﬁo, sir.

THE COURT: ' Any question of your
guilt in this case, sir? ‘

DEFENDANT ¢ o, sir. .

THE COURT:  Tell me the facts,
please.

SOLICITOR: . Thank you, Your Honor,

may it please the court, on Decembexr l4th, 2006,

28149
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! in the area of 34 Athens Court here in

2 Charlaston County, the Defendant distributed
3 twenty dollars worth of crack cocaine to a
4 confidential informant who was working under the’
L _ direction and control of the City_narcotica. It
6 - was on audie and video and utilized prerecorded
7 money. |
8 As far as a prior record, the Defendant
9 has a:
10 1996 possesasion of crack:
i1 1997, simple assault, resisting arrest,

12 malicious injury to personal property, false

13 information;

14 | 2000, ABHAN, unlawful carrying of a
15 pistol, voluntary manslaughter;

16 2004, failure to comply, criminal

17 conspiracy, assault while resisting arrest.

18 ' Your.Honor, at the appropriate time, I
19 do have ~- while the S5State takes no position asg
20 to sentencing, T do have a memo from the

21 Charleston Police Department that I would like
2 to hand up to you.

23 . THE CQURT: OCkay. Are those facts
24 éo;rect, Mr. Criswell?

25 DEFENDANT:  (No verbal response).

A‘IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIlIIIIIlI.lllI|||lllllllllil----__._.
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THE COURT: Are the’facts correct?
' DEFENDANT:  Yes, sit.

THE COURT:  All right,

' MICHAEL DUPREE:  Your Homoxr, he tells
me that it waévinvoluntary-and hot a voluntary.

DEFENDANT : It was an accidental
death,

THE COURT:  Well, Solicitor, I am
going to receive any memo that you want but --
pleagse, a3 I told a solicitor earlier this
morning, I didn’t present this as a negotiated .
sentence. You did. Part of the deal is, I
think, is that you have to convinece me that it
is good from thelstate’s perspective. I will be
happy to see any memo that you want -- I kind of
anticipate what the memo is probably going to
say. Your call. Given his record, I am already
somevhat suspect. ' ' |

SOLICITOR: . - Well, Your Honox, he is
pleading aa charged. |

 THE COURT: I am just telling you.
I wil;‘be happy to recéive aﬁything that you
want but I'qut -=- you're trying to convince me

that this is a reasonable negotiated sentence

that you are asking me to accept. - That’s all

30/40
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that I am éaying to you, I will be happy to

read any memos that you want me to read.

SOLICITOR: Your Honor, may I
approach?

THE COURT:  You may.

SOLICITOR:  (Tenders).

THE COURT:  Have you seen this?

MICHAEL DUPRﬁE: I have, Your Honor,
and have ﬁhown it to Mz, Criswell.

THE COURT: And Mr., Criswell has seen
thig?

MICHAEL DﬁPREE:

SOLICITOR:

He has, Your Honor.
And, Your Honor, just to

clarify, this is a true second drug offense.
| THE COURT:
COURT REPORTER:

I understand that.
Solicitor, do you
know the female counsel’s name?
SOLICITOR:
THE COURT:

Virginia Murray.

{Upon review), -- I said
that it was a negotiated sentence, I misspoke.
You make no reference -~ you make no

recommendations but you’re dropping some things

that could result in his being incarcerated.
SOLICITOR:
THE COURT:

(Affirmative nod).
Thank you very much.

!

!

[
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All right. I will be --'let me ask you a
question, Mr. Criswell.

DEFENDANT: Yes, sir?

THE COURT: 'Mr. Criswell, have you
understood all of my questions?

DEFENDANT:  Yes, sir.

THE COURT: Have you truthfully
responded to each of them?

DEFENDANT: Yes, sir.

THE COURT: - You understand and
realize that I will be relying on your
respdnses? '

DEFENDANT ¢ Yés. sic,

' THE COURT: And that is what you want
me to_ddi is that correct?

DEFENDANT: - Yes, sir.

THE COURT: - It is your desire to
enter this plea? o

DEFENDANTY : Yes, sir.
- TRE CQURT: Are you understand tne

influence of any alcohol or any medication hers
DEFENDANT: ~ No, sir.
THE COURT:  Have you taken any type -

of pllls ox consumed any alcohol in the last

32/49
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1 twenty-£four hours?
2 DEFENDANT @ Ng, sir.
3 _ THE QOURT: Do you know of anything
4 that is affecting your ability to make this type
5 of decision?
6 DEFENDANT:  Well, I am just taking it
7 because, Your Honor, =---
8 THE COURT: I am not asking you why,
9 I'm just asking you have you had sufficient time
10  to think about it, have you had sufficient time
n to talk with your lawyers, and have you thought
12 about it and are now making this decision
13 because ihis i3 what you want to do. 1Is that
14 correct?
15 DEFENDANT: Yes, sir.
16 THE COURT: Nobody is forcing you to
17 do this, --- '
18 DEFENDANT: No, 8ir.
19 THE COURT: . -~= gorrect? Very well,
20 I find that there 1s a sufficient factual basis

21 to support his plea. 1 find that Mr. Criswell
2 has had the benefit of very competent lawyers

23 and it has indicated that he is totally"

24 satisfied with their representation. I find his

25  plea to be freely, voluntarily, knowingly and

|IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIlIlIIIllllIl||lIlIlIllllllll-lll-"""""



Eoirssens PCR ‘
‘ 03:41:47a.m.  07-13-2012 34140

State of South Caroling v, Demrick Criswell 20
- Coe No, 08-G8-10-4064
. ewing of October 20, 2009
mmwmmm’ I,

intelligently made and entgred and therefore I

[ o

2 will accept the piea. I will be happy to‘hear :
3 from both of you now. v '
4 MICHAEL DUPREE:  Thank you, Your

5 Honor, may it please the court. Your Honorx,

6 Derrick is thirty-one years of age. He does

7 some music recording and he has also had a job
8§  at Residence Inn. Hé is gainfully employed,

9 Your Honor, he is engaged. As I told
10 you at the bench earlier, they've had several
11 deaths in the family over the past six weeks --
12 ° one of them being his grandmother, who he was -
13 very close to.‘ ’ |

14 Your Honor, one thing that I think

15  you’ll notice is that he had a record dating

16 from at least ‘96 up until 2003. This incident
17 occurred in 2006, so we’re gomewhere two and a

18 half to three years into this case, Your Honor.

19 ~ We have set down with Derrick on

20 numerous occasions and we -- we told him from

21 the béginning that the State’s strongest césed :
is Ithis .one ‘that he is pleading guilty -to. He

22

23: has always admitted his gﬁilt on the case. He's
24 always denied any of the other charges that came
25

against him from Charleston County because this
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Cave Na. (8.G3-10-4064
Hesring of Octaber 20, 2009

Before The Hoootahls R, Markiey Denasis, Jr. .

is a City of Charleston case. Those charqes,
Your Honor, have been dismissed.

with regard te the letter that was sent
in by the Police Department, there are certain
things in there that I don’t agree with. There
are some charges in there that he was never
found guilty of, there are some charges in there
that should not be put in because he has not
been found guilty or them or because the charges
were subsequently reduced. We haven't really --
and that’s not what we are here for today, Your
Honor.

He is standing before you teday
pieading to a twenty dollar sale that happened
in 2006. Your Honor, we would ask that you give
him the minimum. He has been a productive
member of the community for the past several
years, wotking at the hotel and ‘recording with
the music scene around Charleston.

Your Honor, I think at this time that
Derrick wishes to address the ecgurt. I would
also mention, Your Honor, that he spent forty
days in jail.

THE COURT: Mr. Criswell, I will be

"happy. to hear from you.
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Hearing of October 20, 2009

mmrhmhhx.mnﬂeym.lr..
MICHAEL. DUFREE: I’‘m sorry, Your

. Honor -- four months. Four months.

THE COURT: I will be happy to hear
from you, Mr. Criswell.
DEFENDANT:  Yes, sir. . Your Honor,

. I admit to you that I was younger -~ that when I

was coming up, I had some problems by being with 
the wrong crowd, making bad decisions, and
getting in trouble. But I haven’t been in
trouble since like -~ I turned my life to God
and I haven’t been in Erouble. These charge$
here just came out oflfhe blue, I knew nothing
about it. iIt happened in ‘06 and.the'warrant
came to me in ‘08, T just quld‘ask for the

minimnm_sentence, sir, so that I can céme back

- to my family and do what’s right.

" THE COURT: Something that you just
sald is inconsigtént with'everything that we've
been doing thus far. You'jugt sgid} ‘I didn’t
know anything about these things, they came out
of the blue, I've turned my life over to Gdd.;

( . DEFENDANT: Yes, sir. what I.méan is
I -—- | .
THE COURT: You Just told me that you

were guilty of this. Now, which is it?
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. Hearing of Ocstobes 20, 2009
Befire The Honombis R Mikdey Deaais, Jr. .

DEFENDANT: -I admit to my guiltl -It
happened -in 2006 and by the time it caught up
with‘me in 2008,»I’d already -had made the
change. '

| THE COURT: Oh, I understand ---

DEFENDANT: 1 knew nothing about this
-- this --- ﬂ

MICHAEL DUPREE: Hé was already -———
you know, he’s saying that it came ub in 2008
but this happened in 2006.

THE COURT: .Did you think-that they
would go away?

_ . DEFENDANT: - No, sir, I didn’t think
that they would go away.

THE COURT: Okay. What was his last

.~~ the drug offense, when was that?

MICHAEL DUPFREE: 1986, Your Honor.
SOLICITOR: It was a ‘96 possession.

‘That was the enhancing one. The ‘04 conspiracy

was from a drugAcharge but the enhancing one is
the ‘96.

THE COQURT: ‘What happened with the
charge -~ was it é003?

SOLICITOR: 20042

THE COURT: What Happened -

23
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MICHAEL DUPREE: ‘1 think -—-
SOLICITOR: The 2004 was failure to
comply, crimin;lyconspiracy and assault while

resisting arrest. Thoae were the convictions

in === , .
THE COURT:  What happened to that
charge? N
. SOLICITOR: What was the Sentence in
‘042 | |

THE COURT: .. (Affirmative nod).

. SOLICITOR: \”YOur Honor, in ‘04 he
réceived two years suspanded on the service of
six months, three years p#obation. That would
be the controller. | _
| -THE COURT: - 'So'he was on probatidn .
then when he committed this offenée? ‘

DEFENDANT: - No, sir, 1 was already
off probaticn. I-wasn’t on no probation. My
probation ended; I think, in ‘05, ‘

. THE COURT: How ‘do you‘éet three
years probation and get over .it in a year?
* DEFENDANT: - It was terminated.
THE COURT:  Was the probation

terminated?
PROBATION AGENT: It expired June 3th;
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. Hearing of October 20, 2000
Befioro The Hoooreblc R Markley Oceals, Ir. .

‘07,

DEFENDANT : Oh, -- all right. Excuse
me, Your Hoﬁér, I thought that it was '07 but I
guess that it was ‘07.

THE COURT: Was he violated for his
probation?

PROBATION AGENT: He did have another
éase in 2000 that was supposed to end in ‘05 but
it was closed in ‘04 when he got that charge.

THE COURT: Okay. So you committed
the offense while you were on probation, the
second time. Right? '

DEFENDANT : Yes, Your Honor.

, THE COURT: The sentence of the court
on 08-4064 1is ten years. I give you credit for
the time served. Good luck to you, sir.

(HEARING CONCLUDED)
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CERTIFICATE OF REPORTER

I, the undersigned, Deborah Ga:rison,,.

official court reporter for the 9th JudLC1al

Circuit of the State of South Carolina, do
hereby certify that the foregoing is & true,
accurate and complete transcript of the hearing
held before The Honorable R. Markley Dennis,
Jr., on Octobexr 20, 2009;

1 further certify that I am neither kin nor
counsel to any of the parties and have no

interest in the oﬁtcome of this action.

Deborah Garrison

Circuit Court Reporter
9th Judicial Circuit

Charleston, South Carolina
June 27, 2010
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Case No, 08-GS~10-3064
Hearing of March 23,2000
Before The Honarabls &, Markley Demis, Jr. .

THE COURT:' Was this crack or was
this cocaine? |

SOLICITOR: It was crack.

THE COURT:  Five to thirty?

SOLICITOR: Five to thirty.

THE COURT: All right,fyou're Mr.
Criswell? |

DEFENDANT:  Yes, sir.

THE COURT: Good morning, Mr.
Criswell:

" DEFENDANT:  Good morning.

THE COURT: ”'We—aré here on your.
letter that you sent to me coﬁéerning'the
sentence that was imposed by me when I sentenced
you on'Ocﬁoper 213;, 2609.

Mr.'simpson; thank you for coming.

I understand that Ms, Lindler is not available
today but you’re going to cover for her?

SOLICITOR: That's’correct, Your
Honor. |

‘ THE COURT:  All right, very well.
I will be happy to hear from you, Mr. Crisﬁeli,
and/or Mr. Dupfée’at this point,

 MICHAEL DUPREE:  Your Honor, I think.
this is kind of a two-fold kind of thing. When

4/40
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State of South Carolina v, Derrick Criswel} 3
Cast No. 08-G5-10-4064
Hearing of March 23, 2010
Before The Honorabie R, Miridey Demnis, I, .
Mr, Criswell came herevoriginally none of his
family members were here. I don’t know if they
want to address the court, go over that again,
or ~==

THE COQURT: I don’t need to ---

MICHAEL DUPREE: I don’t know if
that’s én issue, Youxr Honor. He's -- but his
family members are here today, Your Honor.

THE COURT: - .I am delighted for them
to be present. The only purpose now is to
reconsider my sentence that Qas a ten-year
gentence for the distribution of cocaine base,
crack cocaine, second offense, which carried 2
potential sentence, as I read the statute, of a
minimum of five years but not more than thirty
years. It’s an eighty-five percent sentence.

MICHAEL DUPREE: Yes, sir, Your
Ronozx.

THE COURT: I think one of the things
that I wanted to bring to the court’s attehtion

Viarunder 44-53-470, which deals with enhancement

purposes, Your Honor. It goes back to say that
any drug offense rslated to narcotic drugs,
marijuana, depressants, stimulants or

hallucinogenic drugs, uh, “however the prior
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Before Tho Honatsble R. Markley Deamis, Jr.
H convictions must have occurred within the
2 previous ten yeérs." I think in this case,
3 Your Honor, we are looking at a prior simple
4 possession for. cocaine from 1995. Mr. Criswell
$  believes that he should have been looking at a
5 first offense based on that statute, as opposed
-7 to a second offense. o
g THE COURT:  All right. 'So he
9 belieﬁes that the sentence was inappropriate
10  because it was enhanced improperly?
1l ‘ MICHAEL DUPREE: Exractly, Your Honor.
12 THE COURT: Very well, lAll right,
13 anything else, Mr, Criswell, on that issue?
14 DEFENDANT: Can I -~ may I say
15 something?
16 THE COURT:  Yes. MAnything else
17  specifically as to the issue of enhancement? ,
18 DEFENDANT:  No, I just wanted to
19  speak to the Court. |
2 THE COURT:  Yes, siz, about what?
21, What we’re talking about is a legal basis.
2 If you want to add a legal basis for me to
23 consider, I'll be happy to heax from you.
24 DEFENDANT : Basically, uh, --

25 basically what my attorney is talking about,

B
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© CaseNo, 08-G5-10-3064
of March 23, 2010
Before The Honorable R. Maridey Denuis, Ir., .
quoting law that was ~- that it was in 2005
and it provides that the previous offense had
to have happened within the previous ten years.
It happened in ‘05

THE COURT: Yes, sir, he’s already
said that.

DEFENDANT: Yes, sir.

THE COURT: Okay. Well, what else do
you want to say? You don’t have to say the same
thing that he’s already said,

DEFENDANT : Okay. Thank you.

THE COURT: Thank you, sir. Mr.
Simpson?

SOLICITOR: Thank you, Your Honmor.
Just looking at the plain language of 44-~53-470,
I think clearly the opefative offense is the
offense that the person is pleading to. If a
person is pleading to a simple possession
offense the statue is clear that you can go back
ten years to enhance for any other drug offense.
However, the statute says for any other drug
offense it’s lifetime. My records indicate that
the enhancing offense is 2 1996 possession of
crack. We believe that the offense that the

defendant pled to is proper, as well as your

118

-31
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State of South Caroliag v. Derrick Criswell 6
Cate No, 08-(358-10-4064
_ Hearing of March 23, 2010
Before The Honurabls R, Markley Denals, . .
sentence, Your Honor.
THE COURT: All right. Do you wish
to reply to that? )
| MICHAEL DUPREE: I would just state
that Section 470 specifically deals with
enhancement. That was amended -- in 1993 there

were some laws that dealt with marijuana not

being included in the enhancement statute, then

they went back and revised it with this statute,

Your Honor. 'I take the position that since his

. prior offense was in 1995 that the simple

possession, that this has gone beyond‘the ten-

year mark, . Your Honor. ,
CTHE COURT: - All right. The section,

again? _ .

MICHAEL DUPREE: 44-53-470.

THE COURT: One second, let me look
at it.

SOLICITOR: I have a copy, Your
Honor.

THE COURT:  That’s fine, I have it.
I can pull it.upd(on-the cdmputer) if there is
any question. o _

SOLICITOR: -I do think that there is

 some other language in the statute -~

8/40
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State of South Carolina v, Derrick Criswell 7
Case No. 08-G5-10-4064
Hearing of March 23, 2010
Before The Honorshie R, Markiey Dennis, Jr. .
(tendering).

THE CQURT: Thank you. I’ve got the
statute right here.

MICHAEL DUPREE: Your Honor, therxe
was a case, State v. Berry, and it goes on to
talk about the enhancement purposes and it goes
on to talk about Section 370 dealing with

cocaine enhancement and that if there is any

-ambiguity that it needs to¢ be held in favor of

the defendant.
- THE COURT: Sure. T don’t quarrel

with that at all, I would agree with that

conclusion. (Upon review), okay.

Yeah, I think you have to give meaning
to the entire statute as I understahd it and as
I read it. Let me just give you what I believe
to be an example of what the law would be, I
believe, -~ let me hear you, Solicitox. Suppose
that we were talking about reversing it, that io
‘96 we’re talking about him coming in and
insteaqd of -~ instead of distxibution of crack
cocaine now, we’re talking about the
distribution of crack cocaine in ‘96, and then a
possession for crack cocaine now. Do you

believe that it would be enhanced, a gecond

.33

9 1a0ff
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1 offense?

2 SOLICITOR: No, Your Honor.

3 THE COURT; I agree.

4 SOLICITOR: 1 think it’s clear ——-

5 THE COURT: I think the statute

6 precisely -- that that is precisely what the

7 . statute deals with. That woulci not enhance the

8. possession. It would have to.be a possession

9 for it to enhance a possession, as I read that.
10 But clearly we’re not charging him

11 with possession. We're charging him with

12 distribution, which is a part of that Article.
13 They single out -- and, quite frankly; I think '
14 that's what the 1egislature wag trying to do. ‘
15 You have a lot of people that bave simple

16 - posseésion, they‘get caught with Simple

17 possession of marijuana énd they’ve had crack

18 cocaine -and they’ve had it before, a long time
19 ago when they were young, just as you've stated
.20 in your situation. But they a.iso k'ept into play
2 ~=_nor did_theﬁ in any way, in my bpini&n. rule
22 out the enhancement aspect for a greater charge.
P Certainl& you weren’t -- you were charged with
24 distribution, ‘as I understand it. It wasn’t .
.25' even possession with intent to d@stribﬁte, was
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State of South Carolina v. Detrick Criswell 9
Cese No. 08-GS-104064 -
Hearing of March 23, 2010
* Befbre The Hottorable R, Markdey Denas, Jr. .

it?

SOLICITOR: My understanding is that

"1t was an actual distribution.

THE COURT: So we are talking --
while the statute would be the same, it’s still
an act -- it’s not even a question of

possession. 1It’s an act, it’s distributing

erack cocaine. For that reason, for those

reasong I think the sentence was appropriately
handled aa sentence for a second offense.

Ag a practical matter however, just for
the sake of discussion, and I -—vif the Court
wants to remand- the sentencing as a first
offensge, the sentence could be imposed as a
proper sentencé even undexr a first offense.

I could sentence you up to fifteen years for a
first offense for distribution.

There is one difference ---

MICHAEL DUFREE: And I think Derrick

THE COURT:  ~-- and that’s the
eighty-five percent.

MICHAEL DUPREE: I think Derrick
would probably say, ‘fine, sentence me under a

first offense, give me ten years’ under that.

35
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, THE COURT: Sure. So we end up -
and if we do, it will come -- I don’t know what
the Court will do, it’1l be up to them. You
could’bé given fifteen years and sixty percent
of that would be -- but we’ve framed it now, Mr,

Criswell -and you have the right to appeal that

;isgue., That’s precisely what you can do. I
. ‘think. I don't . think that you’re waiving «-
: although, you did plead to a second offense.

~That’s in the record.

SOLICITOR: - And that is, Your Honox,

jthe,f--

_~ - THE COURT: . Certainly it forms a
basis if he wants to pursue another sentence -
under post-conviction relief. g

- MICHAEL DUPREE-‘ 'Going back and
looking over it, we figured that we might have
an argument under that 470.

THE COURT: Thank you 80 much, Mr,

Dupree. Thank you, Mr. Crlswell.

MICHAEL DUPREE: Thank you, Your
Honor. o
{HEARING CONCLUDED)
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CERTIFICATE OF REPORTER

I, the undersigned, Deborah Garrison,
official court reporter for the 9th Judicial
Circuit of the State of South Carolina, do
hereby cextify that the foregoing is a true,
accurate and complete transcript of the hearing
held before The Honorable.R. Markley Dennis,
Jr., on March 23. 2010; ‘ '

I further certify that I am neither kin nor
counsel to any of the parties and have no

interest in the outcome of this action.

Debbrahhsarrison
Circuit Court Reporter

9th Judicial Circuit

Charleston, South Carolina
June 25, 2010 '
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FORM 5 2 0\
STATE OF SOUTH CAROLINA ) o .
) INTHECOURT O c&ﬁo EASQA,
COUNTY OF Chatrl gston ) " ﬂ\
. ) R
pectick A. Criswell, #337479 ) %0’;:: c
Fuil name and prison number (if any) of Applicant, - ) 2%, 2
)
V. ) APPLICATION }KR
| - )
State of South Carolina . ) POST-CONVICTION RELIEF
. ) .

INSTRUCTIONS - READ ULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and vuified (notarized), and it shall sst forth in
concise form the answers to each applicable question. [f necessary, applicant may furnish his answer to a
-particular question on the reverse side of the page or on an additional page. Applicant shall make ¢t to
whlch question any such continued answer mfers

Since gvery application must be sworn under oath, any false statement of 2 material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exeise
care o assure that all answers are true and correct.

If the application s takenjp fotma pauperig it shal{ include an affidavit (attached at the back of
the form) setting forth information which establishes that spplicant will be unable to pay théices and costs
of the proceedings. When the application is completedthe origina] shall be mailed to the Clerk of Court
for the County in which the applicant was convncmd

1 Place ofdetenﬁoll mwjn Corr. Inst,.: 1516 old’ Gillai.lﬂ Road; Ri@e\fillel sC
2. Name and location of Court which imposed sentence Gneral Seeaions Qaxt; Charleston, SC
3. - Name(s) of co-defendani(s) (if 2ny) WA 5

4 ' The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(a) 2008-GS=10-04064; Manufacturing/PWID Cocaine Base, 2nd
()

(©

2 The date upon which sentence was imposed and the terms of the sentence:
(a) _Octobex 20, 2009; 10 years

®

Revised 3/2003



10. .

(c)
Check whether a finding of guilty was made:

' (2)  afterapleaofguily T Pread Guilty

®) Va_ﬁer'a plea of not guilty
(c) afteraplea of nolo contendere

. Did you ap’ﬁeal from the judgment of conviction or the imposition of sentence?

If you answered “yes” to (7), hst

(a) the name of each Court to which you appealed
i SOuth Carolina Court of Appeala

it

iit.

(b)  the result in each such Court to which you appea.led

i Appeal was denied

ii.

iii, |
{c)  the date of each such result:

i December 2, 20l1l.

fi.

i
(d)  if known, citations of any written opinion or orders entered pursuant to such

results: . A

. _Unkaoun

ii.

If you answered “no” to (7), state your reasons for not so appealmg
@ N/A

(®)

(©)

State concisely the grounds on which you base your aﬂegatibn that you are being held in
custody unlawfully:

Revised 372003

39



11.

12.

13.

.
15

() Ineffective Assistance of Counsel

®
(c) Unknowing and involuntacy guilty plea.

violation of my Sixth and Fou;teer}th‘ amendment due process rights

State concisely and in the same order the facts which support each of the grounds set out

in (10): _ }
(a) Counsel failad to adaquately investigate my case. Counsel failed

- (b) to challenge the state's evidence. Counsel failed to present the

; (c) avajlable mitigating evidence.
) Pnor to this applmatmn have you filed with respect to this convlctxon
(@) any pefition ina State Court undcr South Carolina Law? __YeS

(b)  any petition in State or Federal Courts for habeas corpus or post«cOnvictidns
relief? N

(c)  any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? No
(d)  any other petitions, motions or apphcauons in this or any other Court?
If you answered “yes” to any part of (12), list with respect to each petmon, motion or
application;

(8)  the specific nature thereof: ‘
Petition Por Reconsideration of Sentence.

i,

iii.

iv. .
(b)  the name and location of the Court in which each was filed:
Charleston County Court of Gasneral Sessions.

i

i,
",
N
iv. v
(c) the disposition thereof: -
i. Motion denied by the Honorable R. Markley Dannis.

iii.

Revised 372003



14.

15.

 16.

17.

iv.
(d) the date of each such disposition:
i. Macch 23. 2010
il
iti.
v,

(¢)  ifknown, citations of amy written opinions or orders entered pursuant to each such

disposition:
i Statutes relied upon: S.C. Code §44-53-470
i,

iv.
Has any ground set forth in (10) been previously .presgmed to this or any other Court,
State or Federal, in any petition, motion or application which you have filed? .

No

I you answered “yes” to (14) identify:

(a) . which grounds have been presented:
N/A -

i.

il

i,
()  the proocedings in which each ground was raised:

i

ii.

ifi.
If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forﬁ{ the ground and state concisely the reasons why such ground has not

previously been presented: .
(a) Ineffectiva Asst. of Counsel. Unknowing and involuntacy guilty

(b) plea; Sixth & Fourteenth Amendment due process violations. These

'(c) grounds are limited to post-conviction rellef review.

Were you represented by an attorney at any time during the course of:

Revised 372003
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(b)

()
(d)

©

~ your trial, if any?

_ sentence?

your arraignment and plea? _¥8S

your sentencing? _Yes

your appeal, if any, from the judgment of conviction or the itnposition of
Yes

preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? Yes

18,  Ifyou answered “yes” to one or more parts of (17), list:

®

i

ii.

iii.

®)
i

iiil

the name and address of each attomey who represented you:
P. Michael Depreea; Charleston., §.C.

P. -Michael Depree; cCharleston, S5.C.
Robert Pachak: Columbia, S.C. (®ffice of Appellate Defense).

the proceedings at which each such attorney represented you:
Guilty PLEA

Reconsideration Motion

Direct Appeal

19.  State clearly the relief you seek in filing this application:
vacation of sentence, and a new trial.

20.  Are you now under seatence from any other court that you have not challenged?

Revised 3/2003



STATE OF SOUTH CAROLINA ) : '

) - VERIFICATION
County of CHARLESTON )
percick A. Criswell, 7
I, ,being duly swomn upon my oath, depose and say that [ have subscribed to the foregoing
apphcatwn, that { know the contents thereof, that it includes every ground known to me for
vacating, sctting aside or correcting the conviction and sentence attacked in this apphcahon. and
that the matters and allegations therein set forth are true.

pexrick A. Criswell, $337473

Revised 3/2003




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOQF

Derrick A. Criswell,
I, ,hereby apply for leave to proceed in this action wn(hout prepayment of fees or costs or

security therefor. In support of my application I declare under penalty of perjury that the
followmg facts arc true: _

() lam the apphcant in thls action and | believe I am entitled ta redress.

Because of my poverty I am unable to pay the costs of said proceedmg or give
security thereof. .

@

. -

berrick A. CriavellPPHT™ 4337479

Revised 3/2003



STATE OF SOUTH CAROLINA )
)  INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
; 2012-CP-10-1024
Derrick A, Criswell, # 337479, ;
Applicant, ;
V. ; RETURN
State of South Carolina, ;
Respondent.. i

The Respondent, making its Return to the application for post-conviction relief (PCR)

 filed February 10, 2012, would respectfully show this Court:

L.
The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was

indicted at the May 2008 term of the Charleston County Grand Jury for Distribution of Cocaine

Base (2008-@5-104064). Applicant was represented by P. Michael Dupree, Esquire.

On October 20, 2009, the Applicant pled guilty as indicted, Applicant was sentenced by

the Honorable R. Markley Dennis to confinement for a period of 10 years. The Applicant filed a

motion for reconsideration that was denied by Judge Dennis. The Applicant appealed his

conviction and sentence. The Court of Appeals affirmed the Applicant’s conviction and sentence

(Op. No. 11-UP-533). The Remittitur was sent December 12, 2011.

Attached herewith and incorporated herein are the records of the Charleston County

Clerk of Court regarding the subject conviction and the Applicant's records from the South

4



Carolina Department of Corrections. The Respondent reserves .thc aht o amend th_iéRetumv
upon ré::eipt of any relevant materials. : :
| IL
inhis Applicatio, the Applicant aleges tht h is being held in custody ualawuly for
the following reasons: ' : :

1. Ineffective assistance of counsel.

a. Failure to adcquately investigate case

b. Failure to challenge the state's cvidence

¢. Failure to present the available mitigating evideice
2. Involuntary guilty plea.
3. onlatxon of 6" and 14™ amendments due process nghts

1L |
In a post-conviction ?e]ief action, the "Applicant beafs the burden of provihg _the
allegations in their application. M, 286 S.C. 441, 334 S.E.Zd 813 (1985), Where the
application alleges ineffective #séistance of couhsel as a ground for relief, thé Applicant musf
prove that "counsel's conduct so undermmed the proper functioning of the adversarial process
that the trial cannot be relled upon as having produced a just result.” 'Smcklang v, Washmggo .
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L. Ed.2d 674, 692 (1984), Butler, 334 S E.2d 8]3
The proper measure of performance is whcther the attomey provided representation
within the range of competence required in cnmmal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
- professional judgment. ‘Strickland, 466 U.S, 668. The Applicant must overcome this
presumption in order to rcceiv'é relief. Chegy v. State, 300 $.C. 115,386 S.E.2d 624 (1989).
" The revie§ving court applies a two:;ifongcd test in evaluating Allegations of ineffective

assistance of pleé' counsel, First, the Applicant must prove that counsel's performance was



deficient. Under this prong, the court measures an at_tomey’é performance by its "reasonableness
under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.
éécond, counsel's deficient performance must have prejudiced the Applicant such that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300°S.C. at 117-18, 386 S.E.2d at 625. With respect to
@ilty plea-cou-nsel, the Applicant must show that there is a ﬁmsonable probability that, but for

counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v, Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

VThe Respondgnt submifs that the Applicant cannot satisfy either requirement of the
Strickland test. .Howevcr, the allegatién of ineffective assistance of counsel probably raises
questions Qf fact that the record does not conciﬁsively refute. Accordingly, the Respondent
requests an evidentiary hean'ng to -fully resolve this issue. See Sharper v. State, 279 S.C. 264,

"305 S.E.2d 247 (1983). |
| v

The Applicant alleges that he did not plead guilty freely and voluntarily, The Respondent
submits this allegation h.;t_s rio merit. To be knowing and voluntary, a plea must be entered with a
full understanding of the charges and the conscquences of the' plea. Boykin v. .Alabamg, 395
U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969); Dover v. State, 304 S.C. 433, 405 S.E.2d 391
(1991). In determining guilty plea issues, it is proper to consider the guilty plea transcript as
well as evidence at the PCR hearing. Harres v, Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984).

The {Z@spondgnt submits the trapsci-ipt reflects that the‘ pléas wére knowingly and

voluntarily entered with a full understanding of the charges and consequences of the plea.

Boyl kin, supra; Dover, supra. Further, because a guilty plea is a solemn, judicial admission of the

AT



truth of the charges against an indiﬁaual a criminal inmate's right to contest the validity of such
a plea is usually, but not invariably, fo reclosed __lglicggg_\_r.__Mhﬁn 431.US. 63,97 .t
1621, 52 L.Ed.2d 136 (1977). Thereforc, statements made durmg a ‘guilty -plea should be
congidered conclusive unless a criminal inmate preSents val}d reasons why he should be allowed
to depart from the truth of his statements, Edmonds v. Lewis, 546 F.2d 566 (4th Cir. _1‘9‘76), The
Respondent submits the Appliéant should not be allowed to depart from the truth of the
statements he made during his guilty plea hearmg .

A defendant who enters a plea on the advice of counsel may only g&ack the voluntary and

intelligent character of the plea by showing that counsel’s rcpresehtation fell below an objective

standard of reasonablcness and that there is a-reasonable probability that, but for counsel‘s eITors,
the defendant would not have pled guilty, but would have insisted on going to trial, iRoscée V.
State, 345 $.C.16, 546 S.E.2d 417 2001); R 1chardson v, State, 310 S.C. 360.426. S.E2d 795
(1993). Given the Apphcant s burden of proof and the analysis to be applled to thxs claim, the’
RespOndcnt submits that the Apphcants claim of involuntary plea is, in e,ssence, a} claim of
ihcﬁcctive aSSiSté'nce of counsel, and it should thercfore, be tréated«as such. According,l&, this
allegation of ineffective assistance. of counsel probably raises questic;ns of fact that the record

does not conclusively refute. The Rcsppﬁdént requests an evidentiary hearing to fully resolve

" this issue. See Sharper v. State, 279 S.C, 264, 305 S.E.2d 247 (1983).

' 'ﬁw Applicant alleges that he was denied due proce;;s of l;w. -'l‘he”Applica-nt's e;llegation
claims infringement of h:ls rights under certain arhcndments o the United Stafés Constitution.
However, the Abplicant fails té set forth wnth specificity the grounds upon whxch ‘these

constitutional violations are based, The Uniform Post-Conviction Procedure Act requires that



the Applicant must "... specifically set forth the grounds upon which the application is based."
Section 17-27-50 of the Code of Laws of South Carolina (1976). In an application for post-
conviction relief, it is incumbent upon the Applicant to make at least a prima facie showing
which would entitle him to relief beforc an evidentiary hearing will be scheduled énd held.

Welch_v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State, 245 S.C. 385,

140 S,E.2d 784 (1965). Since the Applicant has failed to make even a prima facie showing, the
Respondent would' submit that tﬁis allegation should be dismissed for failing to mect the
requirements of the Uniform Post-Conviction Procedurcs Act. This allegation is so vague that it
is impossibie f‘or the State to respond.
VI,
Each and every allegation contained within the application not herein before either
expressly admitted, qualified or explained is hereby denied.
Vi,
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.
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Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH

Chief Deputy Attorney General
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Senior Assistant Deputy Attorney General

ASHLE[GH R. WILSON
ssistant Attomey Gcneral
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Office of the Attomey General
P.O. Box 11549
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Telephone: (803) 734-3737



STATE OF SOUTH CAROLINA

; IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ‘ )
; 2012-CP-10-1024
DERRICK A. CRISWELL, #337479 ;
Applicant, ;
vs ; " AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, ;
Respondent, ;
. )
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina ana that this
is a proper circumstance of service by mail.
3. I have this day scrved a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

Elien Babb, Esquire
Babb Law Firm

148 Y East Bay Street
Charleston, SC 29401

DATED this 19™ day of June, 2012

(e . *ZWA

Anne R. Henley, LcLal /{sjy\m

For Respondent
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STATE OF SOUTH CARODLINA COURT OF COMMON PLEAS
COUNTY OF CHARLESTON - 2012-cP-10-01024

DERRICk A. CRISWELL,
Plaintiff

V. TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA,

Defendant.

(A A AN AN AN A WA )

July 26, 2012 ,
Charleston, Ssouth cCarolina

BEFOR E:

THE HONORABLE STEPHANIE P. McCDONALD,:® JUDGE

APPEARANTCES:

Ms. Ashley wilson, Asst. Attorney General
Representing the State .

Ms. Kelly Fitzharris Morrow, Esquire
" Representing the Agp11cant

Apne Bouley Meyer, RPR
Circuit Court Reporter
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Direct Examination by MS. MORROW
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Direct Examination by MS. MORROW
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THE COURT: okay. This is the matter of
Derrick criswell versus State of South carolina. I
understand»fhat counsel needs to put some things on
the record, so you all come on up.

(Whereupon, the fd]]owinb,diséussion was held

‘at the bench.)

THE COURT: -I'm happy to hear from you.
MS. MORROW: Okay. we would 1ike to --
THE COURT: You need to do it quieter because

that's why we came up here to do it at the bench.

MS. MORROW: I'nm sorry. We would like -- we
want to -- Mr. DuPree represented this client and he
has now been dis -- well, he has been suspended.

our client 'is aware, this goes to the
character, because QUr client claims that Mr. DuPree
Tied to him about the amount of time that he would

get and said that he would get -- that he would be

‘pleading to 5 years.

He went:back into chambers, talked to the
judge, came out and said it would be 5 years. And
then our c1ient'ended up getting‘sentenced to 10. He
would have never pled to 10. |

THE COURT: And that has to do with this issue
because? |

MS. MORROW: Because it goes to moral
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character of the attorney.

THE COURT: okay. That's respectfully denied.
We are not going to go into that. |

I know the details of the situation and they
are not relevant.

Thank you.

(In open court;)

THE COURT: A1l right. 1I'm happy to hear from
you all.

Yes, ma'am.

MS. MORROW: May it please the Court, Your
Honor. I'm Attorney Kelly Morrow, and I'm here on
behalf of the Babb Law Firm. My client, Mr. Derrick
criswell, has applied for PCR based on ineffective
assistance of counsel in that counsel failed to
.adequate1y investigate his case, and failed to
challenge the state's evidence, and failed to present
the available mitigating evidence.

And my client is also applying for PCR based
on his involuntary guilty plea.

THE COURT: Let me stop you real quick. I
HAVE been Tooking for the transc}ipt of the plea.

Let me see if the AG had it. It was not in my file.

Honor, I have got an extra copy.

MS. WILSON: If it's not #n_your packet, Your '




vi AW N

WO 00 ~N O

10
11
12
13
14

15 -

16
17
18
19
20
21
22
23
24
25

Derrick Criswell

THE COURT: I have got an extra,copy. okay.
I'm happy to hear from you. We did not have
it in our file.
MS. MORROW: Thank you, Your Honor.
I would 1ike to now call Mr. Criswell to the:
stand.
THE COURT: Yes, sir. If you would come
forward and be sworn, please. -
DERRICK CRISWELL,
after having first been sworn to fé11 the truth, the
whole truth and nothing but thé truth. testified on
his oath as follows: A |
DIRECT EXAMINATION

BY MS. MORROW:

Q . Good aftérnoon, Mr. Criswell. How are .you
today?

A Fine.

Q okay. Please begin with your first

linteraction with Mr. DuPree and'te11vus'abdut your

claim.

A My first .interaction with Mr. DuPree I went to
his Taw firm to hire him for representation in a case
that I had. And the day that I went to him and we
spoke, I paid him a retainer fee.

And he had someone contact my prior lawyer.
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Derrick Criswell

And they went down to get the files and he told me
that he would be on the case and he would get in
contact with me.

Q And then what happened next?

A The next thing, when I was going to pay.
payments he was like, we are going to have you a
preliminary hearing. 1It's going to be coming up in
the next week.

And the next thing he tell me when I go again

he said -- I sit down with Ms. virginia Murray.
Q Is that at his office?
A Yeah. We sat in Ms. Vvirginia Murray's office.

And me and her went over the videos 1nvo19ed in‘my
county cases and everything.

And she called Mr. DuPree into the office. He
wasn't in there while we watched the videos. He came
into the office, sit down, he asked her, what do we
have? '

And she said that, I want to file a motion for
dismissal because this-is a bunch of dead evidence,
this is dead air on these footages, nothing that we
-- we are going to file a dismissal on it. And they
be 1ike, fine, we will do. And that was that.

I waited on that and that never took p]acé.

Q pid -- is -- did Ms. Murray, was she an
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Derrick Criswell ’

attorney?

A Yes, shefwasian aftorney.

Q Did she work for Mr. DuPree?

A Yes, she worked for Mr. DuPree.

Q' was the motion to dismiss ever filed to your
knowledge?

A It never was filed.

Q okay. Continue. Tell me about what happened

next, please.
A A1l right. After that it was, you know, I
wenf back and forth, you know, making'paymentshon my
case. And if he is not there I will speak to his
assistant or something. -

| And one day I went there, me and h{m sﬁoke and
he said he was -- he went in the next room to call
Ms. Linder} my prosécutor, and spoke to her about my
plea.

And he came back in the room and he was Tike,

‘| she said that you have another_drug charge on your

record, a general cpnspiracy charge and that she
could use that to eﬁhance you off.

And I was explaining tb him that that's not a
drug charge to be enhancing you all. And he was
1ike, well, I'm not calling her back. - -

Q Did you tell him what kind of charge itvwas?
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Derrick Criswell

A "Yes. I told him that:it was a general
conspiracy on the.fire. But Ms. Linder was under the
impression it must be that it was a general

conspiracy of a drug charge and it was not.

Q - And what his'response to you telling him that?
A He said, I'm not‘gqing to ca11_herﬂback.'

Q okay. Then what happened next?

A Then 1t Waé the day of the court. oOn the day

of court I came. He was in the lobby.
well, see, at_the beginning we wanted

cohsecutive sentence the first time I hired him, énd
after he spoke_With Ms. Linder, he said, I neéd YOu
to plea for 5 years. |

Q A plea for 5 years?

A  Yeah. He said, I need you to plea for 5.
years. He said that it will be 5 years, nonviolent.

And -I told him that, you know, that I was fine, that

I would take the 5 years.

And the day of court we went in and he was ‘in
the hallway and I said, Mr. DuPree, «can you please go
to Ms. Linder and get that plea negotiated, get it
written where you sﬁid it was 5 years?

‘And he went and spoke with Ms. Linder. And he
came back out and he said, she is not willing to sign

to 5 years, but she is not recommending anything.
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And that's wHen.he walked out with a 3-page
memo ‘that Ms. Linder has just had gave him. Ahd we
reviewed‘it, me, him and Ms. Mufray.revfewed in the
hallway brief1y'right for a second.

And Ms.:Murray be like;, ain’'t no way that we

4a?e_go{hg to let him igo in there and plead to no dpen

plea with no recommendation with this. memo.

Q. what did the memo say? Did you read it
yourself?
A Yes. I read it. It was a memo from the

captain of the-po1ice department with a'1ot of false

allegations and charges-that I was arrested for but

never convicted of.

And it had with the captain of the police
department saying I'm;a predator and things.like
that. I prey on the city streets.and;;hiﬁgs Tike
that.of that nature. g |

Q - oOkay.

A . Then so I said -- I said, well, I wanted a

.continuance because, you know, my grandma just had

passed away like two days prior.. And-I said -- and
he said, well, I'11 go speak to the judge; " And he

said, I will speak to him and make sure I get

'evérything concrete with the 5 years and.your -

‘continuance.
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So he went back in there and spoke with tHe
judge. Me and Ms. Murray waited in the hallway. And
he came back out and he said, I have some good news
and I have some bad news.

I said, what it is? And he said, the judge
agreed to the 5 years minimum, but he didn't agree of
Tetting you go today on no cohtinuance.

Q Okay. v
A And I was like, whatever, let's jusf go 1in

here and Tet's get it over with.
/

Q okay. So you decided to plea to the 5 years
‘minimum? |

A Yes, ma'am.

Q  You understood that you weren't going to get a

continuance at that time?

A Yes. I understood I wasn't getting a
continuance.

Q okay. And thenAwhat.happened next?

A We went inside the courtroom. And, you know,
we went through the process. And, you know, the
judge, yoﬁ know, he was asking me questions and
everything.

I was, you know, under the impression that I
was still getting this S5 years all the time. And at

the end I ended up with 10 years.

IR ) |
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Q Okay. -when the memo -- was the memo presented

to the judge?

A Yes. Ms. Linder did present the memo to the
judge. |

Q And what was the Judge's response?

A The Judge's response'was Tike, to my

tunderstanding this was what he said, if I'm not

mistaken, it is my understanding that this wasn't a
negotiated plea and that he felt that he was w111ing
to see whatever she had to show him.

But being that it wasn'f a negoéiated plea, he
wasn't really interested in it. But she took it up
there. And he took the time to read over the memo.

Q . okay. Wwas your record read -- your police

record read on to the court record at the time?

A . Yes, my record was read.

Q okay. = And was there an issue with that being
read?' |

‘A . Yes.

Q By Ms. Linder?

A There was an issue. She stated a charge on

there -that I didn't have. She stated that I was
convicted with voluntary manslaughter. And I was -
never convicted on voluntary manslaughter.

Q ‘what wére convicted of?
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Derrick Ccriswell

A I was convicted of involuntary manslaughter.

Q Did Mr. DuPree object to that?

A No, he didn't object.

Q Did she read in about some trafficking
charges? | |

A Yes, she did.

Q The current -- the charges that you -- were

being dropped when you pled?

A Yes.
Q can you tell me about those?
A 'Yes. The charges were being dropped. Ever

since me hifing Mr. DuPree and I worked with him and
I told him that I knew nothing about the charges, I
told him those chérges don't belong to me, I'm not
guilty of those charges.

And then he was like, so what, they}re getting
dismissed. You are not pleading guilty fo them.
They're getting.dismissed. ‘And at court when she was
speaking up the charges that she was dropping, she
spoke that I had three distributions and I didn't.

Q How many distributions chargéé did you have?

A . The charges'that she was dropping was. four
trafficking and four proximities and one
distribution, but she stated three different

distributions and Mr. DuPree didn't object to that
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either. -
Q He didn't object?:
A NO . "
Q Can you-tell me about the 1996 charge of

possession bf.crack that she mentions. when she read
off your record? |

A Yeah.' she mentioned about a '96 simple
possession of crack charge that she was.using to
enhance me. And that charge Was a YOA sentence. i
received-a YOA sentence.

Q Can you explain what that is?

A Yes, youthful offenders act. And the south

{carolina code of laws it's an expungeable charge.

Q oOkay. Had that been expunged?

A No. Mr. DuPree didn't review.my record to do
1it. _

Q. 'Sszhe didn't work to expungeAthat‘for you?

A ’ No. He never looked 1nto_my>récorda

Q }xokay{ Is there anything~e1se you'd Tike to

just share that.happehed_during your experience at
the plea? | |

A Yes. Itwwés more basicé11y 1ike I was saying
about the counxy charges, I‘a1Ways told him. And
even‘in‘the.transéript he admittéd that he said, Mr.

Criswell always denied anything, any guilt dealing
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with these county charges, but still he expected me
to take a b]ea involving thése charges being used for
lTeverage as far as a plea bargain.

And I told him I wanted to go to trial for

those charges from the beginning. They are not my

| charges.

Q okay. Before walking into the courtroom, did
Mr. DuPree make any promise to you or tell you what
to say once you are in there, in the courtroom and
pleading?

A Yes.: He told me just to let him do all the

talking. And he said that if they ask me if anybody

|promised me or anything just say no because if I do

the judge won't accept my plea.

Q He said if they promise you --

A Anything say no. If I say yes, they promised
me something, the Judge might don't accept my plea.
Q okay. So as for ineffective assistance of
counsel, do you think your attorney's action

prejudiced you?

A Yes. I think that they definitely -- his
actions prejudiced me because he didn't do no
investigation into my criminal conspiracy case. He
never object to that. He never investigated my

county charges. He never objected to that.

e B5
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. The memo calling me a predator, he never

objected to that. But they had no, you know, no

tactual basis to make that statement towards me. And

he never reviewed my record to find out these charges
and the facts that of the éxpungemént and the charge
of the general conspiracy. He just never really did
no investigation 6f my case. |

Q okay. As for'ith1untary guilty plea, if your
attorney had properly informed-you that there was no
guarantee that you would get 5 years, that you could
have gotten more than 5 years, would you have
insisted on going to trial and not have taken the
guilty plea?

A ves. I would have insisted on that. ‘And I
told himbin the hallway that -- when he came back*
out, I told him that I wanted to go to. trial for the
county charges if I have to.

And he was like, we -are not going to trial.
You still owe me $1,500. If we go to trial givé me -

another $1,500 today. You have my money now?

Q was that before you went into the plea?
A Yeah. That was before I went into the plea.
Q okay.

MS. MORROW: Court's ‘indulgence.

THE COURT:. Certainly.
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Derrick Criswell
MS. MORROW: Thank you Your Honor.
Q (By Ms. Morrow) Were you intimidated by Mr.
DuPree and his comments that you just mentioned?
A I was intimidated to the fact that I wasn't 1in

a no—winAsituation. You know, I didn't have his
money and he keep assuring me that it just was going
to be 5 years. And he says, 5 years .is not a lot.
And this is your first time in prison, you can get
parole in a year. This is 5 years nonviolent. This
is the best deal you're going to get.

Q okay. And did those comments make you feel
uncomfortable?

A Yes. You can tell if you read the franscript
it felt uncomfortable because it was a 16ng, drawn
out plea. And in many times you'll see there was no
response from me to the judge. And many times it's a
sidebar with counsel because I'm looking to him as
this is supposed to go down with you say I'm
receiving 5 years, but I'm being asked a lot of
questions and you are not speaking up.

And it just was a long, drawn out plea.

MS. MORROW: oOkay. No further questions, Your
Honor.

THE COURT: Thank you, ma'am.

Cross-examination.
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MS. WILSON: Thank_you, Your Honor.
- rCROSS—EXAMINATION
BY MS. WILSON: |
Q Mr: Criswell, you said that .the day -- or; you
know, the time before your -- the time before it was

time for you to get ready before the judge and ?1ead
guilty that Mr. DuPree said that he would get you a
plea to 5 years. J
Did:he say he would try to get you a plea for

5 years? v |

A No.  He told me ever since I went-to‘hire --
when Iewent to hire him after we watched the videos
he said, I can get you 5 years. |

Q.' Do youvreca11 £e11ing the Judge;dUring your
plea proceeding that you were satisfiea.with Mr.
DuPree's services?

A .Yes. I told the Judge I was satisfied because
I was still under the impressﬁon that I'm receiving 5
years. I'm just doing exactly what he tell me to do...

Q okay. And you talked about how there was some
diécfepancy in your criminal record about a -- was it
é manslaughter charge —— whether it was voluntary or.
involuntary? B

A Yes.

Q And you said that that was incorrect, the way
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Derrick Criswell

it was stated by the solicitor, correct?
A Yes, ma'am. I have --

Q Ookay. and do you recall you telling Mr.

‘DuPree that that was an error and Mr. DuPree bringing

it to the Court's attention?

A Yes.
Q So you also mentioned that the solicitor
brought to the Court's attention a crack -- 1996

posseséion of crack --

A ves.

Q -- charge. And you said that Mr. DuPree
didn't object to that being put in, that being
announced to the Court as part of your brior record?

A No, I didn't say that. I said that it was a
charge that could have been expunged that during the
course of him being my attorney, he never brought

that to the 1light, brought that to my attention that

fhﬁs'charge could be expunged due to enhancement

purposes.

Q okay. Do you recall the solicitor mentioning
that charge when shé read off your prior record?

A ves, she did mention that charge.

Q okay. And you are saying today that then you
knew it was an error? '

A No, I didn't know it was an error right then.
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I didn't knew at that time that this charge could
have been expunged.
Q You didn't know at that point?
<A - No. | |
Q  so you didn't it.being it toer. DuPree'§
attention? |
A No. But he's an attorney. He knew that it --
I keep telling him this is a YOA sentence change.
And I say, can this cha?ge be used to expunge --'I
|Imean not expunge -- I asked him, can this charge be
used for enhancement. |
Q Okay. So you had objected to a prior miétake

that was mentioned, but you didn't bring it to Mr.
DuPree's attentfon at that time that you had a |
problem with the solicitor reading that charge; is
that correct?

A No. I had no problem with it.

Q okay. Do you a1sb recall Mr. DuPree filing
for a motion for reconsideration? Bl
A Yes.

. Q And the substance of that was regarding thé
enhancement of your charges; is that correct?

A No. The purposes of the reconsideration
motion was because, I have a copy of it, it says that

the sentence was too severe for the circumstances.
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If I was someone who had knew that I was
walking in this courtroom I could receive more than 5
years, I wouldn't have took the plea. And if I had
knew that I woqu -- it was a chance that I would
receive more than 5 years, it would have been no
reason to file no reconsideration.

He  filed reconsideration because he knew he
told me I would receive 5 years. |

Q okay. But you didn't mention that to ‘the
Judge during your motion for reconéideration hearing?
.A; No. Because the reason why --

- Q Thank you. Do you recall during your plea
proceeding the Judge asking were you threatened or
promised to plead guilty?

A Yes, I femember‘that.

Q And you told the Judge that you were not

threatened or promised or coerced to plead guilty; is

that correct?
A " No, he didn't say nothing about coerced.

Q And do you also recall the solicitor going

_tHrough the facts of the charges, the charges you

were pleading guilty to?
A Can you repeat that?
Q Do you recall when you were at your plea

proceeding?
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Derrick cCriswell

A Yes.

Q The sd1ic1for reading -- or I think in this’
case the Judge reading off the indictment the things
that you wére charged with?

A Yes. _

Q ° And do you also recall the Judge asking you,

did you .agree with the facts that were read into the-

record?
A  I”donﬁt‘reca11 that.
Q  And yod.never told the Judge that you were

intimidated by Mr. DuPree on the day of your p1éa
proceeding; is that correct? '

A No. I never didﬁ

Q And you said the only reasoen that you pled
guﬁ]ty was because you:fhoﬁght you were Igteiving'a
S-year deal? | : ‘. A

A | Yeah. - That's whaf I was told.

Q . Right. And do ybu_reé1ize thatﬂhad you gone
to tnia1,‘you~wou1d 3150 be facing all of the charges
that were also agéinst YOu?

A I wanted to go to trial on the codnty chérges.

I don't know nothing about no charges.. I don't know °

nothing about no charges .at all.
MS. WILSON: A.H.,right'.

Thank you, Your Honor. ' S
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THE COURT: Thank you.
MS. MORROW: Nothing further.
THE COURT: Thank you, ma'am.
Sir, you may step down.
MS. MORROW: I'd like to call Mr. DuPree to
the stand now, please.
- THE COURT: Mr. DuPree, come forward be sworn,
please.
MICHAEL DUPREE,
after having first been sworn'to tell the truth, the'
whole truth and nothing but the truth testifiéd on
her oath as follows:
DIRECT EXAMINATION

BY MS. MORROW:

Q Good afternoon, Mr. DuPree.
A Hello.
Q Did you get Mr. Criswell's file from his first

attorney?

A I did.

Q You did. Did_you obtain the discovery file
from the solicitor's office?

A I did. There was a problem at some point with
some 6f the discovery that -- his prior attorney was
Alex Apostolou, and there was a problem with the tape

regarding this case.
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Michael DuPree

And so we went back to the solicitor's office

and got the tape.

Q okay. Did you go over the evidence with Mr.
Criswell?
A I did.

Q Did you go over»the videos?

A We did. And there were still photos also.

Q okay. Did you file a MOtion to dismiss after

watching the video?

A No.

Q why not?

A He was 1in it. Wwhat was I going to dismiss?

Q My c11éht mentioned that Ms. Murray felt that

there should be a motion to dismiss. what was her

basis?
A I have no idea.
Q Did you look into Mr. Criswell's record?
A I did.
Q 'Did you see on the record a '96 charge of

simple poSseSsion of C;ACk that was a youthful
offender sentence?
A I don't recall it being a youthful offender
sentence, but I do réca11 it being a 1996 conviction.
Q‘ pid you look into. his conSpiracy charge?

A I reviewed his record with him in 1its
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entirety, and it was an entire lengthy record.

Q Okay.

A . I don't know what else you want to know about .
that.

Q Okay. Do you remember what the conspiracy’
charée was for?

A It may have been a gun charge. It didn't have

-- whatever it was, it wasn't drugs' because the
enhancement on the drugs was from 1996.
Q Did you read over the memo from the police

captain that was presented to.you by Ms. Linder?

A I did.
Q And what did that entail?
A It entailed from the police department that

Derrick was a menace to the City of charleston. That
he had committed, or was known to have committed
numerous crimes 1in.and about Charleston. That he was
well known among the police department.

~I brought that up to the Court at the time,
it's in the transcript, where we objected to some of
the things fhat were brought out in there. we didn't
feel that some of those items were relevant to the
case at hand.

Q pid the memo refer to Mr. Criswell as a

predator?

e 1H
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A I don't recall the exact Tanguage. But, I know
the gist of it was that he was well known to the
police department, and that he was .in and out of
trouble with them.

Q on the day of the plea, did you speak to the
Judge? -

A Probably, yes.

Q = what did the two of you discuss?

A You know, i really don't recall. . I'm certain

Ms. Linder was there at the time, we may have
discus;ed what was going on with berrick in his 1life,"
h{s grandmother had passed éway, he had several

deaths in the family. |

-And we may have just been ta1king'about those

issues, but I can't really recall.

Q Did you exp1a1h the plea process to Mr.
Crisﬁe11?‘

,A Yes.-

Q  what did you tell him?

A I to1dﬂhim that he had a right to plead not
guilty. That by -- I will start over. Like I aTways

tell clients, you have a right to plead not gui]ty,
but if you plead guilty you giVe up your right to a
trial by jury. I asked him what a trial by jury is.

I tell him 12 people will be picked by the defense
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Michael DuPree

and by the State.

We don't have to do anything. 1It's up to the.
State to prove him guilty beyond a reasonable doubt
and that we don't have to do anything. We can sitvon
our hands. We can keep our mouth shut. It's up fo

the State to prove him guilty.

Q And that's what you told Mr. Criswell?
A ves. '
Q Did you tell him before he went into plea that

he was pleaing to 5 years?

A NO.
Q what did. you tell him he was pleaing?
A I told him the range of the sentence was 5 to

30. we are going to beg for 5, but, you know, it's
strictly up to the Judge. There is no recommendation-
by the State.

Q Okay. Ms. Linder read off a 2000 charge of
ABHAN, unlawful carrying of a pistol, and voluntary
manslaughter?

A Right.

Q Mr. Criswell says his record reflects an
involuntary manslaughter. Did you object to this?

A I did. And the record, the actual rap sheet
from what I can remember shows voluntary

manslaughter.

e T
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We actually -- Derrick told me it was:.

linvoluntary. I had told Ms. Linder that numerous

times, and I told the Judge that it was involuntary.

Q And you said that on the record?

A I did.

Q To the Judge?

A To the Judge. And that_i§ on page 16, lines 4
and 5. _ '

Q okay. Mr. Criswell.says that the other

charges that day included the four trafficking, four
proximity and only one distribution. Ms. Linder said.

three distribution charges. Wwhy did you not object?

A I believe there were a total of 12 charges
possibly. |

Q okay. |

A she was dismissing all of them. That had"

nothing to do with what he was pleading to.
~ He was pleading I6 one distribution that they

actually had a still photo of him and a videotape. -
And, you know, those are a lot of charges-that Were
being dismissed, so I don't --

Q Did you have a Tist of the charges at the time
that you were at the plea?

A oh, yeah. T had all of the indictments and

everything.
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Michael DuPree

MS. MORROW: Court's indulgence.

THE COURT: Certainly.
Q (By Ms. Morrow) Mr. DuPree, how much time did

you spend on this case?

A A lot. There was a lot of evidence.
Q ,Roubh]y hours? _
A You know, it was a lot. He -- Derrick would

come to the office and we would meet. We had a lot

of conversations. There was a lot of evidence

involved.

Q Do you remember how many times he came to your
office?

A I sure don't.

Q How long would he stay per visit?

A 20 minutes, half hour.

Q okay. And what was the span of time whenever

you were hired to when he pled, do you recall?
A ~ I don't recall.
Q okay.
MS. MORROW: No further questions, Your Honor.
Thank you, Mr. DuPree.’
THE COURT: Cross-examination.
MS. WILSON: Thank you, Your Honor.

CROSS-EXAMINATION

BY MS. WILSON:
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Q Mr. DuPree, when you were at the plea
proceeding with the applicant, did you feel like he
was pleaing voluntarily and of his own free will?

A Yes.

Q And did you get any ind{Catfon from him that

he didn't understand what thé potential sentence

would be?

A No. Judge Dennis is very thorough.. And I'm

looking at the transcript and Judge Dennis went over

the transcript -- I mean went over the possible
penalties.
Q  And after reviewing the applicant's prior

record, did you think that the solicitor's office
enhancement was proper? |

A Yes. I actually filed a motion to reconsider
that.was heard in front of Judge Dennis some time
after. And we actually -- that was part of our
argument was the senténcé enhancement.

And I think I also filed a notjce of intent to

|appeal with the court of Appeals. :I think appellate

defense has taken that up and I don't know what the

-toutcome of that is.

Q okay. You said that you explained to the
applicant the plea process and also about his rights

to having a trial by jury.
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And during that explanation, did you ever
threatened or intimidate the app11cant?

A No.

Q You also said that -- we also discussed your
testimony earlier, the significance of these two
missing distribution -- these two additional
distribution charges that were to be non-prossed by
the solicitor's office.

And you didn't object to the discrepancy in
What the applicant thought the number of charges were
and what they actually were because they werén't
insignificant [sic]; is that your testimony?

A well, I just felt Tike it was -- it was really
a great plea offer. I mean we were getting 12
dismissed and méving on one. And, you know, I just
knbw there were a lot of trafficking charges involved
and a Tot of proximities.

\ I don't recall the amount of distributions‘
right offhand. But I know he plead to this one, so.
MS. WILSON: Thank you.
THE COURT: Anything further?
REDIRECT EXAMINATION
BY MS. MORROW:
Q Mr. DuPree, could you look at page 19 of the

transcript?




wvi AW N

O 0 N O

10
11

12 .

13
14
15

16

17
18
19
20
21
22

23

24

25

31
Michael DuPree
A okay.
Q Could you read starting at number 3, ‘1ine 3
what is said there? could you read that aloud?
A -Line number 3 from the Court?
Q Yes, sir.
A ‘The Court. Do you know of anything-that is
affecting your ability --
MS. WILSON: Objection, Your Honor. oOutside
{the scope ofvmy cross-examination.
THE COURT: objection is overruled.
A Do you know of aﬁything that is affecting yOUr‘

ability to make this type of decision? .
Defendant. well, I"p just taking it because,
Your Honor --
Q . You can stop there. Did'ybu stop to talk to
your client, Mr. CrisWe11,,about what he was thinking
there or why he had.paused? '

A No. Because the Court went in and asked him

right afterwards. I'm not asking you why. 1I'm: just -

asking you if you had sufficient time to think about
it.
Q okay, thank ybu.
MS. MORROW: No further questions.
THE COURT: okay, thank you.

MS. MORROW: In summary, Your Honor, it's my
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client's position that he received ineffective

assistance of counsel in that counsel failed to
adequately investigate his case; failed to challenge
the State's evidence; and failed to present the
avaiTab1e mitigating evidence which prejudiced him.

It is also his position that his attorney --
that had his attorney properly 1nf0rméd him that
there was no guarantee that he wou1d be sentenced to
5 years, that he could have gotten more than 5 years,
he wou1d have insisted on going to trial and he would
not have taken the plea. 4

Thank you.

THE COURT: Okay. Thaﬁk you.

"Anything :from the Sstate?

MS. WILSON: Yes, Your Honor, may it.pleas;
the Court. |

_The applicant has failed to carry his burden
of proof to get the granting of his poSt—conviction
relief hearing. As to the issue of involuntariness
of his guilty plea, the record clearly reflects. that
Judge Dennis thoroughly went over a11;of the
applicant's rights before he pled guilty.

The applicant not only admitted his guilt on
the record, but he never indicated that he was

threatened or coerced or intimidated by Mr. DuPree.
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Mr. DuPree gaQe pretty credible evidence abouf his
discussions with the,apb1ic§nt about taking the .plea,
about'possib1yfproceedihé to trial. |
Also, Your Honor, .as to the failure.to
investigate a11égation.f He didn't indicate to the
Judge that he needed any additional time or that he
wanted Mr. DuRreevto investigate anything further.
He said‘he wés satisfied with Mr. DuPree's services.
In addit{onf he didn't -- tbday fn’here
he didn't -- the app1{Cant didn't put up any eviﬂence
about what he requested specifically Mr. DuPree to '

investigate, or'exact]y what would have resulted from

'that'investigationf

So the Sfate wbuld request that you deny this.
application for postjconviﬁtion'ﬁe1iefQ. —

THE COURT: oOkay. Thank you.

A1l .right.: Mr}‘Criswe11, you have Been
represented by excellent attorne?s and they have done
a great‘job for you foday. A1so,41.hdpe you
abpretiate the hard work. that Ms.‘Morrow and Ms. Babb
have done for you.

In listening to the testimony presented today,

|land reviewing the transcripts, both of them, both of

the plea and of the reconsideration hearing, I just

hayve to say this is one of the more thorough pleas

§
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that I have seen.

Judge Dennis repeated1y asked Mr. Criswell if
this plea was what he wanted to do, is anybody
forcing you to do this. And what counsel ‘brought up
in her redirect on page 19 of, do you knqw of
anything affecting.'your ability or ——~your ability to
maké.this type of decision. The Court, right beyond
thét colloquy asked, nobody is forcing you to do
this? The defendant's answer, no, sir.

Three ‘pages later on pége 22, Mr. DuPree
presents some mitigating information in the preceding
pages, and Judge DennisAexpressed concern at line 17
that Mr. Criswell méy have said something
inconsistent and indicate that he is nbt guilty of 1t
or doesn't want to plea.

| And the defendant clears that up. he says,
yes, sir, what I mean is -- and the Court says, you
just told me that you were guilty of this. Now,
which is it? |

Defendant. I admit my guilt. It happened in
2006. ' By the time it caught up with me in 2008 I had
already made the change. He goes . through some more
questions with him then.

Earlier on the Court clearly explains to Mr.

Criswell that 5 years is the mandatory minimum that
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he has to give him, and he can give him up to 30
years. There is no recommendation by the solicitor.
- I find Mr. DuPree's testimony very credible on

the fact that he shared this with him. And,-quite_

| frankly, I'm stunned that he was able to get the deal

that he got for you, Mr. Criswell, to get 11 charges

-- I think it was four trafficking, four proximity,

and three distribution ~- I may have the combination

'wrong -- but it was 11 big charges;ln

There is no evidence that the plea here was
anything but knowing, intelligent and vd1untary}’ I

find no ineffective assistance of counsel, that's the

first prong of the Strickland test. Not only do I

find no -- well, there is not even a reasonable
probability that but for counsel's errors the
defendant wouid not haVe}p]éd.

'Anytime he seemed éo waiver at all, Judge
Dennis stopbed the plea and said, now, wait.-a minute,
do YOu really want to paea here? And Mr. Criswell
kept,answefing. ‘

Even when he said, I just want to get.this
oVer with, the Jjudge .said, no, sir, we don't do it
that way. The plea has got to be fn your own choice,
you've got to say you're gui]ty.‘ He agreed to the

facts as presented by the solicitor were correct.
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This is one of the better pleas I have seen.
The application is denied.

MS. WILSON: Thank you, Your Honor.

THE COURT: Thank you.

(Whereupon, the proceedings in this matter

before the Court were adjourned.)

* 0k k& %
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)
COUNTY OF PIMA )

I, ANNE BOULEY MEYER, do hereby
certify that as former Certified Reporter #50187 of

the Superior Court in Pima County, state of

Arizona, I was present at the hearing of the

foregoing entitled case; that while there I took
down in shorthand all the oral testimony adduced
and/or proceedings had; tHat I have transcribed
such shorthand via'computer—aided transcription,
and that the foregoing typewritten matter contains
a full, true and correct transcript of my shorthand

notes so taken by me as aforesaid.‘

st by Mg

ANNE BOULEY MEYER, RPR
CERTIFIED REPORTER
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GS  STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF CHARLESTON ) 2012-CP-10-1024
)
, . )
Derrick A. Criswell, #337479 )
)
Applicant, ) ~
) - -0
v. )  ORDER OF DISMISSAL o % __'T_i
State of South Carolina, ) T & t‘:;‘
) AT
Respondent, ) %‘.’3 =z O
-
) 22
2 4

This matter comes before the Court by way of an application for post-conviction relief (fCR)
- filed February 10, 2012. - The Respondent made its Return on June 19, 2012, An evidentiary hearing
_into the matter was convened on July 26, 2012, (at the Charleston County Courthouse. The Applicant
was present al the hearing and represented by Kelly Morrow, Esquire and Ellen Babb, Esquire.
Ashleigh R. Wilson, Esquire, of the South Carolina Attorney Gencx;al’s Office represented the
Respondent.

The Applicant testified on his own behalf at the PCR hearing, Applicant’s plca counsel, P.
Michae! Dupree, Esquire, also testified at the hearing. This Court was presented with the guilty plea
transcript, the motion fot reconsideration transcript, the records of the Charleston County Clerk of
Court, the Applicant’s records from the South Carolina bepartment of Corrections, the Applicant’s

- Record on Appeal, the PCR application, and Respondént’s Retumn thereto.
PROCEDURAL HISTORY
Thg Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Charleston County Clerk of Court. The Appliéam was indicted at the
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May 2008 tcl:m of the Charleston County Grand Jury for Distribution of Cocaine Basé (2008-GS-10-
4064). Applicant was representcd by P. Michael Dupree, Esquire. B |

On October 20, 2009, the Applmnt pled guilty as indicted. Apphcam was sentenced by the
Honorable R. Marklcy Dennis to confinement for a penod of 10 years. The Apphcam ﬁ]ed a motion for
reconsideration that was demed'.by_Judge Dennis. The Apphcant appealed his conthxon and sentence.
The Court 6f Appeal.s afﬁm.leid‘ the Applicant’s conviction and sentence (Op. Nb, 11-UP-533). The
Remittitur was sent December 12, 2011,

| ALLEGATIONS
The Applicant allcges he is being held in custody untawfully for the following reasoxis:

1. Ineffective assistance of counsel.

a. Failure to adequately investigate casc

.b. Failure to challenge the state’s evidence

c. Failure to present the available mxtlgaung ev1dence
' 2. Involuntary guilty plea, -
3. Violation of 6" and 14" amendments due process rights.

At the hearing, Applicant waived all grounds for relief except i.ncffect;‘\-/e assistance of counsel, .
FINDINGS OF FACT AND CONCLUSIONS OF LAW |

- This Court has had the opportunity to review the rccord in its entirety and has heard the
twtimbny and arguments presented at the PCR hearing. This Court has further‘ had the opportunity to |

observe each witness who-testified at the hearing, and to closely pass upon his or her credibility. This

Court has wefgbed the testimony accordingly. Set forth l:)clow. are the relevant findings of fact and

conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

| At the evidentiary hearing, the Applicgnt testified that plea counsel was ineffective for telling
him that he was pleading guﬁty to a five year sentence for distribution of cdmim; BaSC. The Applicant
testified that he hired counsel and that prior to lﬁs preliminary hearing, someone in plea counsel’s ofﬁce
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told the Apph:cant that they would move to dismiss the charges against him. He also testified that plca
counsel never tried to get the charges against him dismissed. The Applicant testified that counse! told
him he could get him a plca for five years, and that he (oid plca counscl that he would accept a plea offer
of five years. The Applicant further testified that coumcl later told him that hc would not be able to plea
to ﬁye years, but that the State would not make a sentence recommendation during the plea. He stated
that he then told counsel that he would agrce to plea to five years and that counsel should request a
continuance,

The Applicant also testified that plea counsel did not look into his prior record. ﬁe lestified
furthér that when the solicitor read his brior record for the judge, she mentioned a 1996 possession of
crack charge. Applicant contends that for he was sentt;nccd under the Youthful Offender Act (YOA) on

~ this charge, and that it should have been cxpunged. He fu-rlhcr testified that plea counsel should have

- looked into his prior record to have the charge expunged. The Applicant also testified that the solicitor
incor‘r_e’cuy misstated that one of his prior charges was for voluntary manslaughter when it was actually
an involuntary manslaughter. Lastly, the Applicant testified that he felt threatened and intimidated by
counscl to plead gi;ilty, and that he would have gone to trial had he known he was not getting a five year
sentence. Still, Applicant admits that he told the judge that he was satisfied with counsel’s
representation. |

At the cvidentiary hearing, plea counsel tcstified that he was hired to rcpreserﬁ the Applicant. He
testified that he met with the Applicant frequently ;nd spent lots of time on the case. He testified that
orice he received the Applicant’s Rule 5 discovery he reviewed the evidence, which included several
videos and still photos of drug buys. He testificd that he did not make a motion to dismiss the

- Applicant’s charges because the Applicant was present in the videos of drug buys from the State. Plea

counsel also testified that he looked into the Applicant’s lengthy prior record, and that nothing on his
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record indfca‘ted that he was sentenced under YOA for the 1996 crack conviction. Plea counsel testified s
that he advised the Applicant of all of his constitutional rights, explained the trial process, and cxp]ained
the State*s burden of proof. |

| Plea éounsel-tesliﬁed that he also explained the p.lcz; process to the Applicant, and that he never
told the Applicant that he could blead and receive a five year sentence. He also stated (hal he told the
Apﬂipant that potential sentences ranged from five years to thirty ycius for distribution of cocaine base,
2% offense. Counsel stated that the only offcr from the State was 1o plea to one distribution of éocainc
base (2™ offense) and have the remaining charges dismissed. Counsel testified that he felt the plea offer
was a grea{t deal for the Applicant because the State was willing to dismiss eleven or twelve other drug
charges, if he pled guilty 10 one distribution of cocaine base e -oﬁ‘eﬁse. Al the plea hearing, counsel
testified that he recalled objecting to the solicitor’s misreading of the Applicant’s prior manslaughter

char_ge as voluntary instead-of involunta'ry; Counsel further testified that enhancement of the drug

~ charge to a 2" offense was proper in light of the Applicant’s prior record. Counsel testified thal he never

threatened or intimidated ‘the Applicant to plead guilty'. Lastly, counsel testified that he felt the
Applicant’s plea was entered freely and -voluntarily and that he had no indication that the:Applicam did
not understand the plea proceeding or his sentence. |
| INEFFECTIVE ASSISTANCE bg COUNSEL
The Applicant alleges that he received ineffective assistance of counsel. In a post-conviction

A;elief action, the applicant has the burden of proving thc allegations in'tfje application. Rule 71.1(e),‘
SCRCP; Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985).  Where ineffective assistance of counsel
is alleged as a ground for relief, the applicant must prove that “counsel’s conduct 50 undermined the

proper functioning of the adversarial process.that the trial cannot be relied upon as having produced a

just result.” Strickland v, Washington, 466 U.S. 668 (1984); Butler, 334 5.E.2d 813.

4

-



The p.roper measurc of performance is whether the altorney provided representation within the
- range of competence required in criminal cascs. The courts presume that counsel rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgment.
Strickland, 466 U.S. 668. The applicant must ovcrcome this presumétion in order to veceive relief.
Cherry, 386 S.E.2d 624. | |
Courts usc a two-pronged test to evaluate allegations of ineffective assistance of counsel. First,
the applicant must prove that counsel’s performance was deficicnt. Under this prong, attorney
performance is measured by its “reasonableness under professional norms.” Id. at 625 (ciling Strickland,
466 U.S. 668). Second, counsel’s deficient performance must have prejudiced the applicant such that -
“there is a reasonable probability that,.but for counsel’s unprofessional errors, the result of the
- proceeding would have been different.” Id. at 625. A reasonablc proBability is a probability sufficient
to undermine confidence in the outcome of the trial. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733
(1997). When there has been a guilty pleg, the applicant must prove that counsel’s representation was
.below the standard of reasonableness and that, but for counsel’s 'unprofessiOnal errors, there is a
reasonable probability that he would not have pled guilty and would have insisted on going to trial. Hill
v. Lockhart, 474 U.S. 52, 58-59, 106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546

S.E.2d 417, 419 (2001).!

To be knowing and voluntary, a plea must be entered with a full understanding of the charges

and the consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct. 1709, 1712

.(1969); Dover v. State, 304 S.C. 433, 434, 405 S.E.2d 391, 392 (1991). When delermining issues

! PCR counse) auemptcd to introduce evidence of plea counscl’s disciplinary status in support of Applicant’s
ineffective assistance claim. Plea counsel received a nine-month suspension as a result of an event which occurred on March
22, 2012, over two years after his representalion of this defendant. As this suspension was ot relevant to the incffective
assistance claim and in no way prejudiced the defendant, the Court declined to admit evidence of the disciplinary status or
any circumstances related thereto.
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rclating to g’\‘Jiity pleas, the court will considef Lhe entire record, including the transcript of the guilty
plea, and the evidence presented at the post-conviction relief hearing, Anderson v, State, 342 S.C, 54,
57,535 S.E.2d 649, 657 (2000) (citing Harres v. Leeke, 282 S.C. 131, 318 S.E.20 360 (1984)). Whena
défendant pleads guilty on the advice of counscl, the plea may only be attacked through a claim of
ineffécliveAassistance of counsel. Roscoe v. Stite, 345 8.C. 16,20, 546 SE.2d 417, 419 (2002) (citations
omitted). | ‘ T '

This Court finds that plca counsel is a criminal practitioner who has éxtcnsi;'e ex’péricnce in the
trial of serious offenscs. Counsel conferred with the Applicant on numcrous‘,,occasions. During

conferences with the Applicant, counsel discussed the pending charges, the elements of the charges and

what the State was required to prove, Applicant’s constitutional i'ights, Applicant’s version of the facts,

~-and possible defenses or lack thereof. The record reflects that Applicant’s plea was entered frcely,

voluntarily, knowingly, and-intc.lligently. Applicant acknowledgcd that he was guilty of lhese; offenses.
Applicant told the plea court that he was satisfied with his attorney and that no onelhad threatened him
or promised him anything (0 plead guilty. This Court finds that Applicanf underslood. the terms of the
plea offer.

Regérd';ng the Applicant’s claims of ineffective assistance of counsel, this Court finds the’
Applicant has failed to meet his burden of proof. This Court finds that plea counsel’s testimony was
credible and that the Applicant’s testimony. was not credible. This Court finds that Applicant's attorney
demonstrated the normal degree of skill, kriowledge, professional jud’gmentfand represent;moh that are
expected of an attorney who practices uﬁminal law in South Carolina. Statéﬁ V. ~Pendcrg;as;, 2708.C. 1,
239 S.E.2d 750 (1977); Strickland, 466 U.S. at 668; Butler, 286 S.C. 441, 334 S.E.2d 813. Thfs Court
further finds counsel adequately conferred with the Applicﬁnt, conducted a pf;)per investigali;u, and w'as
thoroughly competeﬁt in his reprgéentation. This Court finds that counsel’s representation did not fall
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below an objective standard of reasonableness.

-This Court finds that counsel did not misadvise the Applicant about the substance of his plea
offer. Plea cognéel provided credible testimony that he advised the Applicant’s of all his constitutional
rights prior to the Applicant's plca. Plea counsel also provided credible testimony thal he never advised
the Applicant that he‘would reccive a five years sentence for his plea.

Thn Court finds that the Applicant was also advised of all his constitutional rights prior 10 his
pleaby thp p;ea judge. The plea judge advised the Applicant multiple times of his right to remain silent
(T. 5, 14), right to confront witnesses (T. 13), right to remain siicn’t (T. 5, 14), and his right to a jury trial
(T.5, 13). The Applicant was also aavised of the State’s burden of progf and what the State would have
to show to convict him al trial. (T. 7, 13). Anytime the Applicant waivered in his response 10 the plea
judge’s questions, the plea judge would stop and re-qucstidn the Applicant as to his desire to plead
guilty, (T. 1-7).

* This Court finds that the Applicant was well aware of the potential sentence for his charge and
that the State was not recommending any specific sentence for the Applicant’s agreement to plead
guilty. This Court finds that the Applicant was advised several times during the plea proceeding that the

AS_tatc was not recommending any sentence, but in exchange for the Applicant’s plea the State was
dismissing several other charges. (T. 3, 10, 11, 17). Plea counsel also provided credible testimony that
he never told the Applicant that he was pleading to a five year sentence. The Applicant’s own testimony
also reflects that he was told by trial counsel that he would not be pleading to a sentence of five years.

This Court finds that counsel adequately reviewed the Applicant’s prior record. The record
-reﬂe'éts that trial counsel objected to the State’s reading of the Applicant’s record as including a
voluntary manslaughter charge. Counsel’s review of the Applicant’s pﬁof record is further evidenced
by counsel’s filing of a motion for reconsideration of the Applicant’s scntence based oo the Applic'ant"s
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prior record ;nd the enhangemept of the Applicant’s drug chgrge. |
This Court finds that counsel did not thre‘aten or intimidatc the Applicani to plead guilty. This’
Court finds that the Applicant’s plea was entered voluntarily, knowingly, and intelligently with full
.awa’rcncs.s of his conititutiona} rights and potential sentence. Plea counsel provided credible tcstim()ny.
that he never threatened or inlimidaféd the Applicant'tb plead ghilty. The Applicant was advised by the
plea judge that he éould not be for;:cd to plead éuilty. (T. 2). When questioned, the Applicant told the
court that he was not forced to plead guilty (T.19) and thél he was not thrcﬁlem‘:d or pronxiscd anyfhing.
to plead guilfy (1".‘14).' The Applicant alsd told ﬁe plea judge that he had answered all qi’ the judge’s_
questions truthfully. (T 18). This Court finds that the Applhicant’s allegatiohs are without merit and the
. Applicant has failed to carry. his burden of proving tﬁat-put for counsel’s ,alleged-errérs, he would not
have plead guilty. |
Accordingly, this Court finds the Ap_p-lica‘ntvhas failed to prove the first prong of the Strickland
test, spécifically that couﬁsel failed to renderA reas‘o-nably. effective assistam;,c hndcr prevailing
professional norms. ‘The Applicant failed to present specific andicompe.lling cvidence that counsel
committed either errors or omissions in her rcpresgntation of th‘ve Applicant. The Applicanf failed- to
show tha; counsel’s _perfémancé was, deficient. Therefore, this’.____}_Courtwneed not address prejudice. '
Applicantts oompiaigts concerning counsel’s performance are without merit and are denied and
_dismissed. . |
ALL OTHER ALLEGATIOES
~As to any a.nd all allegations.that wcre raisqd in‘the applicatioﬁ or at the hearing in this matter
and not specifically addressed in this Qrder, this .Cou'rt finds the Applicant failed to present any evidence
regarding such allegatioﬁs, :Acc;,orqingly, this Court'i"mds the Applicant waived '§uch_ allcgations and
failed to meet his burder}‘of pr’oof regarding them. Théreforc, they are hereby denied and dismiss_éd. ,
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CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not cstablished any
constitutional violation or deprivation beforc or during his guilty plea @d sentencing proceedings.
Counsel was not deficient in any manner. nor was the Applicant prcjudiccd‘by counsel’s representation.
Indéed, Applicant received Quitc a den; despite thc photographic e.v-idence (video and still photos),
Applicant was Scménced to ten years, out of a possible thirty, on a single distribution charge. Several
other drug charges were dismissed as part of the plea package. Therefore, this application for PCR must
be denied and dismissed with prejudice.

This Courl advises the Applicant that he must file a notice of intcnt to appeal within thirty (30)
days from the receipt of written notice of entry of this Order to securé appropriate appellate review. His
a‘ttcntion is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for the
appropriatg procedures to follow after notice of intent to appeal has been timely served and filed.

IT IS THEREFORE ORDERED: .‘

1 That the application for post-conviction relief be denied and dismissed
with prejudice; and '

2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 20" day of April, 2013.

Pregidipg Judge 9th Judicial Clrcmt

Charleston, South Carolina.
H-29- 22013
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- DAMIEN SEABROOK.

Charleston City Police Department

AGENCY CASE NUMBER
0625327

o

b ——— ]
ARREST WARRANT NUMBER .

K153134

DATE OF ARREST

2008-03-05

e __________}
ACTION OF GRAND JURY
- SRERERE GRAR ¢

L.

bN.MnEG: of Grand JSury 3.,&4 5

VERDICT

Foreperson of Petit Jury Date:
INDICT

pockerno. 2008GS1004064

The State of South Carolina
- County of Charleston

" COURT OF nuzuﬁr SESSIONS
May Term 2008
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Indictment for
Distribution of Cocaine Base
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STATE OF SOUTH CAROLINA ) : INDICTMENT
)
COUNTY OF CHARLESTON )

At a Court of Genezal Sessions, convened on May 5, 2008 the Grand Jurors of Charleston County present
upon their oath:

~ Distribution of Cosalpe Base

That in Cherleston County, South Caroling, on or about December 14, 2006, the Defendant, DERRICK A.
CRISWELL, did manufacare, distribute, dispense, deliver, purchase; or did aid, abet, attempt, or conspire to
manufacture, distribute, dispense, deliver, or purchase; or did possess with the intent to distribute, dispenss or

deliver & controlled substance or & confrolled substance analogue, to wit: Cocaine Base; in violation of 44-53-375 of
the South Carolina Cods of Laws (1976) es amended. |




