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QUESTION PRESENTED

Did the PCR judge properly find Petitioner did not knowihgly and voluntarily waive his
right to appellate review of the denial of his first post-conviction relief action?



STATEMENT OF THE CASE
For the limited purposes determining whether Petitioner is entitled to a review of

his first PCR action pursuant to Austin v. State,’ Respondent adopts Petitioner’s

statement of the case.

1288 5.C. 290, 342 S.E.2d 60 (1986).



ARGUMENT

I. Probative evidence supports the PCR judge’s finding Petitioner did not
knowingly and voluntarily waive his right to an appeal of his first post-
conviction relief action.

The proper standard for reviewing a PCR evidentiary hearing is whether “any
evidence of probative value™ exists to sustain the post-conviction relief judge's findings.

Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). Here, Petitioner testified he asked

his PCR counsel to file an appeal. (App. p. 382-83, 388). He further testified PCR
counsel sent him a letter requesting $500 to file an appeal. (App. p. 383). PCR counsel
testified he did send Petitioner a letter requesting $500 to file an appeal. PCR counsel
also admitted on cross-examination that Petitioner may have asked him to file a notice of
appeal and he simply forgot to mark his file. (App. p. 378). Based upon this testimony,
evidence exists to support the PCR judge’s finding Petitioner did not knowingly and

voluntarily waive his right to appellate review of his first PCR action.



CONCLUSION
For the foregoing reasons, Respondent respectfully submits the post-conviction
relief judge properly granted Petitioner a review of his first post-conviction relief action
pursuant to Austin v. State.
Respectfully submitted,

ALAN WILSON
Attorney General

JOSHUA L. THOMAS
Assistant Attorney General
S.C. Bar No. 100777

Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3737

2 /5 ,2014
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