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STATE'OFSOUTH CAR OLINA - ¥ INTI{E COI;RT ‘COMMON PLEAS R @ E EVE

COUNTY OF CHAR.LESTON

WalterV Dav1dson Jr. and

Salley B. Dawdson

Davidsons, ;-

v..

- Chirleston: ACoumy, aboa’

Smxth County Treasurer;

Corporatlon

Defendants.

NINTH_JUD 1AL CIRCUIT FEB 1 8 2014

A1, Court of Appeals

Case No. 2009-CP-10-6184

{'pol‘itic, Aﬁdrcw c: \RGO’S
Mary Scarborough, ‘MOTION } SUMMARY

Wells Fargo Bank, N.A,,

Plaintiff,

Salley B. Davidson; Waltér V..Davidson, Jr,

Defendants. {

These consolidate

Walter 'V. Davidson, Jr. dnd Sallcy B. Dav1dson, husband and wi

Fargo Bank, N.A. (succost

the holder of the note ,andg
action brought by the. I vi

'rcdee,mi.ngihe'property‘ai'_ i

h cases frivolve residential property in C

>sor by merger to Wachovia Mortgage Co

- CP-10-1843 is-a foreclosure.




. 18888500948 From: NULL Shawn French

To:  Page5of 17 . : 2014-02-11 05:55:32 (GMT)

default under the terms of the. note and mortgage.! In responsz 10 :

Davi,c,l_'sogs asserted an aﬁ'u‘manve defense and counterclaim 1dent1 to the negligence claim.

asserted in their other case,

motion for-summary juc

trial td:bcg_in on Deccmt er 9 2013 The -Davidsons failed to. appe,

matters, mcludmg the Court s cons1dcrat|on of Wells Fargo’s s
i .

The motions hmf 1 e theduled time. Shawn.

French; Sr: appeared and -'_

this case, :did-not..appear.,f “harles J. Baker:

behalf of Wells.Fargo. F ving.
and oral arguments of the
for the following reasons.t: -

'UNDISPUTED FACTS

On June 15, 2005 Salley ’!Jéhvidson executed -a.note: (the ! ?‘N"“ !  for $330,000.00 with

13, Exhibit 2, Note;

Wachovia Morigage Comjj any. (Wclls Fargo Mot. S.J., filed Nov

Wells Fargo Mot. Part, SJ filed July 25, 2011, Exhibit 3, Dav:dson p. Wells Fargo’s 1st

! ‘Walter Davidson acquu'cd an owncrshxp interest. approxunately one year;and five months after-

Salley Davidson exécuted the note:and mortgage in favor of Wells F:
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Req. Admit, §2.) The I\ ote was securcd by a mortgage (the. "Mort “on the structure and

property-located at 35 Le%garc Su-eet Charleston South Carolma, ”9401 (the “Property™). 6Vclls

t. Part. S.J , filed July

Mrs, Dav1dson 's loan

was. got: escrowed, S0 t.hat she’ was responsible -for paying. propcrty%

xes..on ‘the Propeity..

(Mortgage at 4;. Wc‘lls-.Fargo Mot,: Part. S.J., filed July. 25, 2011 Exhib ~3 Davidsons’ Resp.

Wells Fargo’s 2u0d Req. dmtt 1117 Wells Fargo Mot, Part: S.J., fue:dJg 7.25, 2011, Exhibit 3,

Davidsons’ Resp. Wells Eargo s lst Req Admit, §8) Section:9 of th Mortgage specxﬁcally

provided ‘that, in the cvcni: taxes were not paid, Wells Fargo had the

t-t0 pay the amounts.

owed in order- to -protect

mtcrests in the property, (Mon‘gage at ‘i_..endc,_r’,s actions can

include, but are not limited:to: (a) paymg any-sums-secured bya hen wh1 s priority over this

U{\ Security Instrument ...’

In the ‘yez;r"é .preccd mg 2006 thc Davidsons paid-the property tax ‘(Wells Fargo Mot.

Part. S.1., filed July 25, 2011 Exhxb1t3 Dawdsons Resp. Wells Fargo 'silist Req Adm1t 9 14,
16 & ‘18.) On-or ‘»abouthe cember 19 2006, the Davidsons initiated peal from Charleston
County’s ‘assessment of propexty taxes for 2006 on the grounds ‘that the ‘Charlestcn County

uly 25, 2011, Exhibit

Ass_essox'—had overvalued the Property (Wells Fargo Mot Part. 8. J ﬁlc
3, Davidsons™ Resp. Wells
February 6, 2007, ﬁhaving “g

At this same fimc,
(Davidsons® Am, Compl.

declared “100% permanen
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2/23/06 :and [Mrs. David;;ion haddeeded him an interest in the Pr

December 27, 2006 1d. "

In 2007, Charlest

their failure to pay the 2 6. property taxes. (Davidsons’ Am. Compl 1

Fargo of _-any-~di5pute with

Part. 1, filed July-25, 2

'Byfl;tter- dated A

+

deriied the Davidsons® re

S.J., filed Nov. 26, 2013, E;

the Charleston County Bo 5

a reassessment of the 2006

8. Nov. 16 Jetter from theABAA)_ f;’lf};_e,Davidsons did not appeal the decisi

or-SCDOR..

Without. paymem, G

ar
:

County began sending notices -of dclmq:' :

reduced amount while “their 'appg

t for an exempnon for the 2006 propc'_.__. :

.opei

2014-02-11 05:55:32 (GMT)

was pending. Id. The Davxdsons
arleston County over the 2006 prope_x_jt:)ét.aét
Exhlblt 3, Davidsons™ Resp, Wells Fargo s
2, 2007 the South Carolina Depaxtment of R

ibit 1,~_Apm.2, 2007 letter from SCDOR). @

of 'Assé;fssmom Appeals (“BAA™) .deoic_::dAt'hé

‘taxes. (Wells Fargo Mot: S.J., filed

arleston County sold the Propcrty at a tax s

as a joint tepant on)

they-would receive.a
2007 E-mail from L.

uld request and pay a

ever “informed Wells:
(Wells Fargo Mot.
:gi_.Req. Adngt, 116.)

ievonue (“SCDOR™
-(Vlélls.,Eargo,.Mo]t.
ovember 16, 2007,
Yavidsons® Tequest for.
.26, 2013, Exhibit

jtis of either the BAA

1 October 1, 2007.

ice.of ‘the. tax . sale,

i ?vit in Opposition to

protect its interests,
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-

Wells Fargo.“was. force red;e‘?én [the ‘Property] by paying clai e

amount of $9,117.45 an further mterest as a result of said tax sala :‘m sum of $18,367.90.>

{Am. Compl..§'10; Wells Fargo Mot Part, S.J., filed July.25, 201_1 Exh 3, Davidsons’ Resp.

Wells Fargo’s anReq A%m:t 1] 18 )

The Davidsons o

ally also brought claims: agamst Cha.rles_ on: County in ‘this flaw_s’iuit,..

(Davidsons’ Am.:Compl

1- l4 " In suing Charleston County, the Da ons allege that Wells

Fargo “paid into the County the sum; of $27,485.35 and has now mal a claim agamst [the

Davidsons) to reimburse s3
g :
S;

sun} unto if.and has threatened -forgglqsu;e f [the Property].” 1d

at § 13. The Davidson

consent.order dated

September 4, 2013. .(Coi Charleston County

Defendants., (“Consent O , Charleston County

agreed to void the tax »salcé d pay thc Davidsons $21,000, 1d.? The C “Order did not find

that the Davidsons were en led t an exemptlon for the 2006 property'

8, or that they did not

owe the 2006 property tax See g_‘ne rally id, 1d The Order did release ¢

arleston County. from

all claims. Id.at 5. Furéner the Davxdsons have.admitied that,: 1f Lhey successful in their

County-was -asked
at the-tax sale ‘was
ponded that:

?At a status conferénce before thc undemgned on:Qctober 7, 2013, C A‘
whether its scttlement posjtion in. voxdmg the tax sale was an-admissio
improper-and, therefore, sh uld be vmded ‘Counsel for. Charleston Count

strictly complied CU
order’ agreeing th -be sinterpreted: or

(Wells Fargo S.J. Hearin Mitchell to

ibit f};l.4,;0ctober 7, 2013 E-mail &L :
Judge Nicholson.) 23

5
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claims against Charlesto

to the-Plaintiffs by the Ch lestou County Defendants as were pal- i

[in the Davidsons’ Amen d Complamt]” (Wells, Fargo Mot Pa-"'

Exhibit 3, Davidsons® Res§

In evaluating a mo n for su.mmary judgment, the Court mys st

reasonable inferences . .

Scalise Builders ofS._C.,,

deference to the non-mo
interrogatories, .and admis

genuiné issue as to any ma

require the serviees of a.fa ﬁndérl;z George v. Fabri, 345 S.C. 44(1~ :

(2001) citing,
704 (1976). A party’s resp
admissible in evidence, sh

. summary- ju,dgnient should

\7:

factual issues.relating to ofher eleme;

Jjudgment. Sec Fender &

449-(1995),

Wells Fargo s:1st Req. Admit, ﬂ 10)

:SUMMARY JUDGMENT STANDARD

in thc hght most favorable to the non

mg there 1sa genuine issue for trial .

e entered agaxmt him:”" Moody v. McLe

2014-02-11 05:55:32 (GMT)

; ounty, Wells Fa.rgo “is entitled to TeCeive ;

-4-' X

. 4sc 352 355, 650 S.E2d 68, 70. (2c

g pa.r:ty :it:is apparent that ““the -pleadue._' S, {
ns on ﬁle , together with the afﬁdavxts i n

lal fact,”’ and the.moving party is. entltl d

Bankers Trust of- South Carolma v. Benson, 267 S. C

nse. 10 a motxon for summary judgment “must

ums that are awarded
e County as set forth.

filed July 25, 2011,

“the evidence and all
y-party.” Hansson v

f, after granting such

positions, answers. 1o

ow that there is no

P. 56(c)).
ases which do not

548 S.E.2d 868, 874

5,226.S.E.2d 703,
t forth specific facts,

oes not so Téspond,

8.C. 157,163,367
0 cstablish a genuine.
n, the-existence. of
ubject to summary:

8,446 S.E.2d 448,

18888500948 From: NULL Shawn French
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DISCUSSION

The common law {3

pes not impose 2 duty to act affima
£ o :

9;403 S.E.2d 615,617 (1991

ells Fargo had an :afﬁrmativéi a
the Property by makin

(Davidsons’ Am. Compl |

emanates. See Vaughn,3

interest, or some other special ¢ir

18888500948 From: NULL Shawn French

duty by a negligent.
duty.” Fowler v.
oira, 339.5.C; 417,
ses-in one party.to
ncase.” Id The
eral -Frat;:mi 291,
Wells Fargo did not
18 no ‘genuine issue

lls Fargo. ‘Therefore,

“a.duty imposed by

. Vaughan v. Town

n:v._Anderson County

tect their intérest in
ty “under -protest.”
oint to any “statute,

om which that duty
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arise unilaterally. ‘Steelé

our courts have found th the_xé_

S.C. 246, 251, 734 S.E:2d
processing-of a loan.app
. 277 (2003)-(no. duty on
_ bestolen); Citizens &.S
443 S.E:2d-549, 551 (1

was for.the :entire loan a

bank- does not ow.c-:a. €

normal relationship be
fiduciary in nature, the
case.

The duties owed in;this ¢
fi;;.;t‘he_ pleadings or the f

allowed {0 do under th

. cannot support a separate claim f

presented show that Wells Fargo.did

2014-02-11 05:55:32 (GMT)

7

. Victory Sav. Bank, 295 S.C, 290, 20:

n a bank and its customer is. one

vere defined by the contr

Morigage. The Davidson {

. 18888500948 From: NULL Shawn French

ditor and debtor do ‘not
App. 1989). Further,
s one of creditor and

Schimauch, 354 S.C.

SB v. Parker, 301 S.C.

A. v, Stalliard, 400°

part of a bank in the:

334, 585 S.E.2d 275,

whose identities may

is or her status. as a.

or-debtor -and is not

ce as alleged in this

the parties. Nothing”’

ther than what it was

mitted that they were

t.'S.J., filed July 25,

fot. S.J., dtd July 25,




To:

Page 12 of 17 . 2014-02-11 05:55:32 (GMT) 18888500948 From: NULL Shawn French

i

2011, Ex. 3, 4 16). And xﬂey bave admxtted that Wells Fargo did npt lam that the property tax
sale had occurred uintil su.‘:‘ months later when it was forced to redee?n the Property to protect its

security interest. (Am. xﬂnpl. 910). Thereis 10 factual basis on wtuch to ﬂnd that Wells Fargo

owed any duty to support ueghgence cause of action. See R _em_ﬁgjgu 3548.C.

648, 671,582 S.E.2d 432, .ﬁu (Ct. App. 2003) . i

Moreover, under the

: ms of the Mortgage, which Mrs. Davndsgn admits to have executed
(Wells Fargo Mot. Part. S.[ filed July 25, 2011, Exhibit 3, Dav;dsoPs Resp Wells Fargo’s 1st

Req. Admit, § 1), Wells Fargo did what it was allowed to do und# the tenns of that sectmty

mstmment, which provxdes.

9. Protection of Lender’s Interest in the Property and inghts Under this
Security Imnstrumedt. If (a orrower fails to perform jthe covenan d

ined in this S. (b) there i3 a legal proceeding.
ly affect Lender’s interest in the Prop and/or rights under
this Security Instmnent (such as a proceeding in b tcy, i probate, for

condemnation or forfeiture, for enforcement of a lien whichi may attain priority
over this Security Int ment or to enforce laws or regulatiods), or (c) Borrower
has sbandoned the¢ [Property, then Lender may do and pay for whatever is

- reasonable or approptiate to protect Lender’s interest in the Property, and securing
and/or repairing the Broperty. Lender’s actions can include. by ot imi :
a) paying any sumn§ secured by a lien which has. priorityi over thi

Instrument; (b) appéhring in court; and (c) paying reasonab attomeys fees to
protect its interest i the Property and/or rights under this ity Instrument,
including its secured position in a bankruptcy proceeding.
Any amount disb 18y by Lender under this Section 9  become additional
debt of Borrower s¢tured by this Security Instrument. These]amounts shall bear
interest as the Note|rate from the ‘date of disbursement and shill be payable, with
such interest, upon Lﬁq’ﬁce from Lender to Borrower requestin ' payment.

(d, Ex. 3, lst Req. Admit, lix A, .7.) (emphasis supplied.).

The applicable dutwd in this case arise from the Note and MLrtgage and provxde Wells

Fargo with the right to

the Property following the tax sa.le b prowct its interest in the
Proﬁeny. The Davidsons ¢ghnot bring a negligence claim against Wells Fargo in this case for

9 5 ! -
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B.

Mortgage Corporaﬁo N W
propcrty and was forced

2014-02-11 05:55:32 (GMT),,
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9 );

_ me & Heating Co. v.

Seebaldt v. First

e ;?Iiﬁ'e’red no déma'gcs

isithe very esserce of

38, 442-(1971) (“It
lztg:ﬁ,when:;it results in -~
¢ of actual damages

in the- air.”* South

E.2d 617,620 (Ct. App.

pute with Charleston

jtil 'some six ‘months

Iy 25, 2011, Exhibit 3,

mpl 9 10- 11) The

eek were caused by

t.- Wachovia

paid to the
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(Davidsons® Am. Compl. :
Wells Fargo's all

caused the Davidsons. n

property-owners may .dis

for a property tax exempf?}:);n-

assessment until February %:3 20 d did ‘not become 4. joint

December-22,.2006. (Am.[Gom;

e:r’notic.c-of the tax sale is{'
ed the taxes and Wells Fa
tect-its interest in the Prope
: 11 }

*'Whether the: Davidsons received

the validity of the tax Salg,glthe

Mortgage-to pay the tax am£§;3~8c_
b

dcr proest”, in itself,

) ébedurc under ‘which

b e, Davidsons failed to.

éals to SCDOR) and

mer: is-entitled to a

ve: ile Davidsors of any-

\ _ijidity of the tax sale.

: i::_-tan must be deemed

i_ixlre-to comply with
ﬁerly preserved their
yas.the basis for their

S.J., filed Nov. 26,

of the Property -until

since, regardless of
he right -upder ‘the.

éssment- by filing an.

~Wells Fargo Mot. .

18888500948 From: NULL Shawn French
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Part, S.J., filed July 25, 2(}i 1, Exhibit 3, Davidsons® Resp, Wells Fa‘rigo’s 2nd Req. Admit, 4 19-

20.) .‘As Mr. Davidson’s 5 ability and ownership of the Property Was not. confirmed prior to or

on December 31, 2005, tﬁ, ‘Davidsons were ineligible for the ZOOGEiimperty tax exemption. SC

Code Ann. § 12-37-610 ! s

{]

ch person is liable to pay taxes and am%;sfnmts on tl;e real prop&cy
that, AS OF DECEMBER 31 of the year preceding the tax year, ."") (emphasis added.); see
" also Hempton Friends o m v, South Carolina Dept, ngevenue,ém S.C. 372, (2013) citing
Hodges v, Eamex, 341 8.¢ c. 79 ss 533 S.E.2d 578, 581(2000)
The Davidsons

3
St recovered a sum of $21,000 from the se?lement of their claims with

Charleston County, wmchi

hey have not paid to Wells Fargo. (CQnsent Order, Sept. 4, 2013;

| .
to this litigation, ultimatel

Davidsons’ Response to W4Ms Fargo s Mot. Part. S.J,, p. 3; “The Copnty of Charleston, pursuant
¢ m

/ offered $21,000.00 to resolve this matter .. which consisted of

il

$18,367.90 plus interest thz

it

mied by any action of Wells Fargo, the)); have been enriched in the

which said sum was accepted by the [Davidsons.]) Not only

are the Davidsons not

amount of $21,000, as Well§'Fargo paid Charleston County to redeesh the Property in the amount

of $27,485.35 and that t remains owing by Mrs. Davidson t_xi’nder the terms of the Loan
Documents. (Davidsons’ f; Compl.,w 10, 16.)
Finally, the Davxds ms, in effect, have admitted that they Wexge not damaged as a result of
‘Wells Fargo’s conduct. ~Ih response to Wells Fargo’s First Re_ciuwts for Adnlissions, the

Davidsons admitted the folhzwmg'

10.. Admit that i
defendants, Defendant Wachovia is entifled to receive such
5d to the Plaintiffs by the Charleston County Defendants as
were. paid unto the’County as set forth in paragraph TEENTH of the
Plaintiffs’ Amended Complamt_

the Plaintiffs are successful in then'iclanns agamst the

RESPONSE: Admmed '

I

B - AT S
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‘(Wells ‘Fargo-Mot. Pa; ‘ Resp Wells ‘Ea:g;i?s 1st

. Req. Admit, 7 10.) ( s’ Amended Complaint

a'ilcg_es-‘that, as a resuilt 6, not them, which paid

to the County the sum ¢ 1y and all damage they
suffered was the direc 5 o:_h County-—not that of

‘Wells:Fargo,

CONCLUSION

ve, Wells Fargo is entitle

i

IT'IS SO ORDERED,

. 2{1 Circuit
January / "‘2 ,2014
Charleston, South Caro




