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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

Appeal From York County
Court of Common Pleas
S. Jackson Kimball, Special Circuit Court Judge

Case No. 2009-CP-46-01941

Jackie Hartley, . . . . . . . . . . . . . . . Respondent,
V.
A.P. Karras, LLC d/b/a Eat Well Family
Restaurant, Andrew P. Karagounis,

Iucas Giannatos and Stacey Giannatos

of whom -
Lucas Giannatos and Stacey Giannatos are. . . Appellants.

MOTION TO DISMISS APPEAL

Respondent Jackie Hartley (“Hartley”) hereby moves this
Court to dismiss this Appeal on the grounds that Appellants
Lucas Giannatos and Stacey Giannatos (collectively,
“Appellants”) failed to file a notice of appeal in this matter
within the time 1limits prescribed by Rule 203, SCACR.
Accordingly, this appeal should be dismissed for lack of
subject matter jurisdiction. Pursuant to Rule 240, SCACR,
Hartley submits the following memorandum in support of this

Motion. KE@E?/E@IE

JUL 1-0 291,

SC Court of Appea's
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I. Facts and Procedural History

On April 30, 2009 Hartley filed this action for
collection of unpaid rent and damages resulting from breach of
a commercial lease agreement guaranteed by Appellants. On
December 8, 2010, Hartley filed a Notice and Motion for
Summary Judgment (“SJ Motion”)! against Appellants. The SJ
Motion was primarily based on the content of Request for
Admissions? served upon Appellants pursuant to Rule 36(a) and
5(b) (1), SCRCP, and Appellants’ failure to respond to any
discovery including the Requests for Admissions. On-January
27, 2011 a hearing was held on the SJ Motion before the trial
court. Appellants appeared at the hearing pro se.

The trial court granted summary Jjudgment in favor of
Hartley and awarded damages in the amount of $21,467.72 plus
interest as set forth in the Order Granting Summary Judgment
entered and mailed on February 14, 2011 (“SJ Order”).® Of
fundamental importance to the SJ Order was the determination

by the trial court that Hartley served the Requests for

' A true and correct copy of the Notice and Motion for Summary

Judgment is attached hereto at Page 22.

2 A true and correct copy of the Requests for Admissions were
included as an exhibit to the SJ Motion and can be found in this

Motion at Page 31.

3 A true and correct copy of the Order Granting Summary

Judgment is attached to this Motion at Page 38.
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Admissions in accordance with the SCRCP; that Appellants
failed to respond to the Requests for Admissions within the
time prescribed by the SCRCP; and that each matter contained
in the Requests for Admissions was deemed admitted pursuant to
Rule 36, SCRCP. (SJ Order, pp. 2,3.)

On March 1, 2011 Appellants filed a Motion for Relief

from Judgment® pursuant to Rule 60(b), SCRCP (the “Rule 60

Motion”) seeking relief from the judgment on the grounds of
excusable neglect. The Rule 60 Motion was the only post-
judgment motion filed by Appellants. On June 16, 2011 a

hearing was held on the Rule 60 Motion. The Court entered an
Order® on July 11, 2011 (“Rule 60 Order”) denying Appellants’

Rule 60 Motion and finding that Appellants failed to present

sufficient evidence of excusable neglect. (Rule 60 Order, p.
2.) Appellants served the Notice of Appeal on August 15,
2011.

¢ A true and correct copy of the Motion for Relief From
Judgment is attached hereto at Page 43.

> A true and correct copy of the Order denying the Motion for
Relief from Judgment is attached hereto at Page 49.
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ITI. Discussion
A. Rule 203, SCACR; Subject Matter Jurisdiction.
Pursuant to Rule 203, SCACR, a party must serve a notice
of appeal within 30 days after receiving written notice of the
entry of a final order or judgment.

“The requirement of service of the notice of appeal is
jurisdictional, i.e., 1if a party misses the deadline, the
appellate court lacks jurisdiction to consider the appeal and
has no authority or discretion to ‘rescue’ the delinquent

party by extending or ignoring the deadline for service of the

notice.” Elam v. S. Carolina Dept. of Transp., 361 S.C. 9,
14-15, 602 s.E.2d 772, 775 (2004); Mears v. Mears, 287 S.C.
168, 169, 337 S.E.2d 206, 207 (1985). “Rule 203(b), SCACR,

requires a party to serve his notice of appeal within thirty
days after receiving written notice of the entry of a final
order or judgment, and failure to do so divests this court of
subject matter jurisdiction and results in dismissal of the

appeal.” Canal Insur. Co. v. Caldwell, 338 S.C. 1, 5, 524

S.E.2d 416, 418 (Ct. App. 1999).

In the instant matter Appellants are attempting to appeal
issues that were determined with finality in the SJ Order, and

as such their appeal is untimely under Rule 203, SCACR. The
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Initial Brief of BAppellants® sets forth three issues on
appeal, all of which directly relate to the trial court’s
findings with respect to the service and receipt of the
Requests for Admissions.’ These issues were central to the
written SJ Motion, the arguments made by Appellants and
counsel for Hartley during the SJ Motion hearing, and the
trial court’s ultimate determination to award summary judgment

in favor of Hartley, as set forth in the SJ Order.

The SJ Order was entered and mailed on February 14, 2011.
Appellants would have received written notice of the SJ Order
no later than March 1, 2011, the date of filing of Appellants’
Rule 60 Motion. Therefore, Appellants were required to serve
a notice of appeal with respect to the SJ Order no later than
March 31, 2011. However, Appellants did not serve the Notice
of Appeal in this action until August 15, 2011. Pursuant to

South Carolina law, Appellants’ appeal is untimely.

® Appellants erroneously titled their initial appellate brief
in this matter as "“Initial Brief of Respondent.” To avoid
confusion, this Motion shall refer to Appellants’ initial brief as
“Initial Brief of Appellants.”

" The sole three issues presented by Appellants in this matter
read from the Initial Brief of Appellants as follows: (1) “The
Issue in this case is how the Appellants can prove non-receipt of
mailed discovery requests”; (2) “The applicable precedent allows
the Appellants to prove non-receipt of the discovery requests”;
and (3) “The precedent in seeming opposing to allowing proof of
non-service is itself subject to factual exceptions.”
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B. A Rule 60(b) Motion for Relief from Judgment Does

not Toll Time to Serve Notice of Appeal.
It is well-established that the filing of a motion for
relief from judgment pursuant to Rule 60, SCRCP “does not toll
the running of the time for appeal” with respect to the

underlying judgment. QOtten v. Otten, 287 S.C. 166, 167, 337

S.E.2d 207, 208 (1985); see also Coward Hund Const. Co., Inc.

v. Ball Corp., 336 S.C. 1, 5, 518 S.E.2d 56, 59 (Ct. App.

1999). Though certain timely post-judgment motions will toll
the time period to file a notice of appeal, such motions do
not include those made pursuant to Rule 60 (b) and are limited
to “a timely motion for judgment n.o.v. (Rule 50, SCRCP),
motion to alter or amend the judgment (Rules 52 and 59,
SCRCP), or a motion for a new trial (Rule 59, SCRCP). . . .”

Rule 203 (b) (1), SCACR.

In the Notice of Appeal Appellants state that they are
appealing both the SJ Order and the Rule 60(b) Order.
However, all issues presented by Appellants in their Appeal
directly concern the Requests for Admissions that were
determined with finality in the SJ Order. Because the Rule 69
Motion did not toll the time for filing the notice of appeal,
this appeal was required to be filed no later than March 31,
2011. Therefore the August 15, 2011 filing of this appeal is

untimely.
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Though Appellants reference the Rule 60(b) Order in their
Notice of Appeal, a quick review of the Initial Brief of
Appellants shows that they are not appealing any issues
relating to the lack of excusable neglect as determined by the
trial court in the Rule 60(b) Order. 1In essence Appellants
are attempting to use what they claim to be a timely appeal of
a Rule 60(b) Order as a means of bringing before this Court
issues which were required, by governing law, to be appealed

in March 2011.

III. Conclusion

For the reasons set forth above Appellants appeal is
untimely under Rule 203, SCACR, and should be dismissed for
lack of subject matter jurisdiction. Hartley respectfully
requests that this Court grant this Motion and dismiss the
above-captioned appeal by Appellants, award costs to Hartley,
and grant such other relief as the Court deems Jjust and

proper.
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Respectfully Submitted,

SPENCER & SPENCER, P.A.

By:%/‘?./

P

W. Chaplin Spencer, Jr.
Jeremy D. Melville
226 East Main Street
P.O. Box 790

Rock Hill, SC 29731
Phone: (803)327-7191
FPax: (803)327-3868

ATTORNEYS FOR RESPONDENT
JACKIE HARTLEY
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"STATE OF SOUTH CAROLINA : : : _
IN THE COURT OF COMMON PLEAS
COUNTY OF YORK

- Jackie Hartley,

Plaintiff,
»MOTION COVERHSHEET
t\’ "

C.A.. No.: 09- CP 46 %%4l”~

vVs.

A. P. Karras, LLC d/b/a Eat ;x;@; <
Well Family Restaurant, Andrew ocs @ W

P. Karagounis, Lukas Giannatos,
and Stacey Giannatos,

S e e e e e e e e e e e e e e e —

e U", [en . A
‘Defendants. 2 2
Plaintiff’s Attorney: ) Defendants’ Attorneys:
W. Chaplin Spencer, Jr. Lukas Giannatos (Pro Se)
Jeremy D. Melville (SC Bar # 77473) Stacey Giannatos (Pro Se)
] 226 E. Main Street . , 1416 Sagéstone Court
P.0O. Box 790 ' Charlotte, NC 28262
‘Rock Hill, SC 28731 :
G Phone: (803)327-7191
Fax: (803)327-3868

&otlon Hearing Requested (attach written motion and complete Sect:l.ons I and III)
DForm Motion, No Hearing Requesl_ed (complete. Sections II and III) :
DProposed Order/Consent Order (complete Sections II and III) ~

"SECTION I: Hearing Informetioh
Nature of Motion: Summary Judgment _ o
Estimated Time Needed: 45 minutes Court Reporter Needed: 29 Yes/OnNo

) SECTION II: Motion Type
Zﬁ Written.Motion attached

8 Form Motion - I here by move for the relief or action by the court as
set forth in the attached proposed order.

O e Y/ Y/

Si r_ehgf Attorney for OPlaintiff/0O Defendant ‘Date

PENCER & SPENCER, P.A.
ATTORNEYS AT LAW A
226 E. MAIN STREET

"P.0. BOX 790
- ROCK HRL, S.C. 29731
TEL. 803/327-7181

Motion to Dismiss Appeal
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SPENCER & SPENCER, P.A.

ATTORNEYS AT LAW
226 £ MAIN STREET
£.0..50X 790
_ROCK HILL, §.C. 29731
TE. 803/327-7121

SECTION III: Motipn Fee
&® Pald Amount $25.00

‘o Exempt: © Rule to Show Cause in Chlld or Spousal Support
’ 0o Domestic Abuse or Abuse and Neglect
" o Indigent Status - o State Agency v. Indigent Party

O Sexually Violent Predator Act O Post-Conviction Relief

0 Motion for Stay in Bankruptcy ) )

O Motion for Publication O Motion for Execution (Rule 69; SCRCP)

O Proposed order submitted at request of the court; of reduced to
wrltlng from motion made 1n open court per .judge’s instructions
‘Name of Court Reporter:

o Other

JUDGE’S SECTION _
O Motion Fee to be paid upon filing

of the attached order. JUDGE
O Other: CODE: Date:
CLERIE' S VERIFICATION
Colle_cted by: . i -Date Filed:

O Motion Fee Collected:
O Contested-Amount Due:

94780.% -
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'STATEVOF SOUTH CAROLINA

| | o ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK - .
) Jackie Hartley, )
Plaintiff, ) NOTICE AND MOTION
) FOR SUMMARY JUDGMENT
, ) S : o B -
vs. ) C.A. No.: 08= P<ﬁ6*$ﬁ4l—
. ' ) o 20E o o«
A.P. Karras, LLC d/b/a Eat Well ) | ' e
Family Restaurant, Andrew P. ) =k - -
Karagounis, Lucas Giannatos and) Tz =
Stacy Giannatos, ) —«‘E’,,—;, w
. ) S S
Defendants.’ ) -
)

. PLEASE TAKE NOTICE that plaintiff Jackie Hartley (“Lessor”)
hereby moves, pursuant to Rule 56(a), SCRCP, at.suéh time‘and

plaée as 1is convenient- to the Court and defendénts Stacey and

Lukas Giannatos (collectively, the “Gianhatos”)[“but no.Sooner

than ten days from the date of service hereof, for. an order
grahting summary Jjudgment in favor " of Lessor against the

Giannatos. In support of this Motion, Lessor respectfully submits
the following.

I. Backgroundi .
On April 30, 2009 Lessor filed the Complaint in thié_lawsuit
against the above-captioned déféndahfé for breach of a commercial

_lease. of property located at 1919 Cherry Road, Rock Hill, South
SPENCER & SPENCER, P.A. ||~ o ' ‘ '
ATTORNEYS AT LAW
-- 228 E. MAIN STREET
P.0. BOX 790
ROCK HILL, §.C. 29731
TE 803/327-7191

SN Motion to Dismiss Appea;
- " —
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Caroliaa-(the'gpremises") aad for breach of.guaganfyragfeéments“
falating thereto.! | |

In the ComplaintALessor asaérts a cause ot aétion.against the.
Giannatos'forjbraach of‘a Paftiai Guaranty? (thé “Guaianty”ig
(Comblaint 99 35—42.) As asserted by Lessor in this’action; an or
abbut_July 11, 2005 the Giannatos and Lessor entered’intb:a lease
of the P;emiaés. Subsequently, the Giannatos'sought tolsell their
business and'terminate the original lease with Lessor. (Guaranty,
p. 1.) In consideration for Lessor agreeing.to a termination‘of
the ©riginal lease agraement, the Giannatos agreed to eiecﬁté the
Guaranty. (Guaranty,A p.1.) Pursuant to the Guaranty,‘ the
Giannatos unconditionally guaranteed payment of all rent and other
sums dae under a lease agreemént executed by and between Lessor
and A.P. Karras, LLC, the subsequent tenant of the Premises, dated
‘_October 6, 2006 (the “Lease”) aa weli as fof all dostsrand
expenses incurred by Lessor in enforcing the . aoaenants and
'agreeménts of the Lease and the Guaranty. (Complaint, p. 7, 99 37,
40) (Guaranty, ‘p.1).

The Summons and-Cpmplaint-weré servad upon Stacey Giannatda

on May 6, 2009 and upon Lukas Giannatos..on May 8, 2009 The

. ! Deféndants A.P. Karras, LLC d/b/a Eat Well Family Restaurant and Andrew
SPENCER & SPENCER, P-A-Il . P Karagounis have since been dismissed from this lawsuit by Stipulation of
ATTORNEYS ATLAW Dismissal filed on-June 9, 2010: Therefore, procedural and substantive details

HGEM““ST“EET - of this action relating to the dismissed defendants shall be omtted except to
P.0. 80X 730 the extent relevant for this Motlon

. ROC.‘(HILL.S.C.Z??B‘) . . .

| TE-Bs/Een 2 The Guaranty is attached to and incorporated into the Complaint at

Exhibit “E"- a
) h o T - - e T T MGtiOn to Dismiss Appeal
94752.1 Page 2 of 7 . . - . 12




Giannatos filed an Answer.tothe Cbmplaint-on Juée 1, 2009. The
Answer by ﬁhé»GiannatoS contains a bianket;deﬁial of the claims
'assertéd< by -Lessor in theA'Coﬁplainﬁ and do not specifically
_referéncé any aiieéatiops of the Complaint. (Answéi,-ﬁﬂ 1-4.)

On -March 5,‘j2010 Lessor served upon the »Giannatos the

foliowing discove;y requests: Interrogatories, Requests for
Production and Requests for Admissions (collectively, the
“Discovery‘Requésﬁs7). The Giannatos have failed to'réspond in

any way to the_Disco&ery Requests, including the Requests for

Admissions, as of the date of this Motioﬁ. |
Pursuant to the Pre—T;ial>Order filed in'this action on

éeptembe# 30, 2010, thislcase is Set'bn the tfiai roster fér

February 21, 2011.

II. Summary Judgment . Standard
Summary judgment. is an integral' part of the rules of

-procedure, intended to ’expedite the disposition of .cases not

requiring the services of a fact finder. Bankers.Trﬁsf of S.C. v.
Bensbn, 267 s.C. 152;7155,‘226 S.E.2d2703, 704 (1976). Summafy
judgment  should bé granted if ﬁhgre is no genuine issue as to any
material facfland the movant is eﬁfitled to'jﬁdgment as a matter
of law. Rule 56(c), SCRCP.

_ " The Court may also grant a partial summary judgment for the
SPENCER & SPENCER, P.A. . . .

'Zﬂfﬁjiig, moving party if on the motion for summary~judgment,'azjudgment is
P.0. BOX 730 ) 3 . - e ) ‘ - . - .
Rocs as, s.c. 26731 not rendered as to the whole case and the Court “may thereupon

T&- 803 /327-7181
Motion to Dismiss Appeal

- :.::,A;;;:V;;,_':_M.:_, , .‘; el ___~ v__-.-....-.._:_»..;.,...__:::;_.:_.'_,_,,;,;,4 ol 13
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SPENCER & SPENCER, P.A.
ATTORNEYS AT LAW
226'E. MAIN STREET
P.0.BOX 780 -
ROCK HILL, S.C. 29731
TE. 803/327-7191

ﬁake an order épecifyiﬁg the facts that abpeaf Qithéﬁt substanﬁial

contr6versy and what material facts are actualiy;énd in good faith
controverted.” Rule S6(d),VSCRCPL_ |
N - | IIi. DiséuSsion

The only causé of action left to be tried in this case is one

for breach of the Guaranty against thé Giannatds. (Cbmplaint 99

35-42.) sfhié.béing an action for fhe breach of éontract,rthe

burden [is upon the plaintiff] to prove the contract, its breach,

and the damageévcaused by such breach.” Fuller v. Eastern Fife &

Casualty Insurance Co., 240 S.C. 75, 89, 124 S.E.2d 602, 610

(1962) .

Based on the content of the Requests for Admissions (theA

“Requests”) and the failure of the Giannatos to respondvto thé

Requests, no genuine issﬁe of material fact exists in this matter

and Lessor is entitled to sﬁmmary judgment as a matter éf law.
“South Carolina has long had the diécoyery fule'that failure

to respond to requests for admission renders any matter listed in

the request conclusively admitted for trial.” Scott v. Greenville

Housing Authority, 353 S.C. 639, 645, 579 S.E.2d 151, 154  (Ct.
App. 2003).  Rule 36(a), SCRCP, provides in pertinent part that
“[f]he matter is admitted uniessl within 30 days after service of

"the requést,'pr within such shorter or lohger time as the court

may allow... the party to whom the request is directed serves upon

the péfty fequesting the admission a written answer or'objection

o e e i P e 2 Lt e e e P o OO A L S LI AL 1 4

549521  Page 4 of 7T
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SPENCER & SPENCER, P.A.

ATTORNEYS AT LAW
. 226 £. MAIN STREET
. p.0. BOX 730
ROCK HILL, §.C. 29731
TEL 803/7327-7191

addressed to the matter, signed by the party or his attofney;..;”
- A matter that is deemed admitted is éoncluSi#ely established for

*all'purpoées of the civil action. Rule 36(b), SCRCPL

The Giannatos were required to respond to the Réquests within

thirty days of the déte of service thereof.. As of the date of

filing fhis Motion, the Giannatos have failed to seive“responses

to the.Requésts. Therefore, pursuant to Rule 36, SCRCP, eaéhJ

matter contained in = the Requésts is 'deemed admitted and
estabiisﬁed conclqsively 'thereby.j In_.pertinent part, the
Giannatos héve admitted the following matters at issue in this
action and pértinenﬁ to thié Motion: -

(1) The Guaranty, attached to the Complaint at Exhibit
E, 1s a genuine copy of the original document

(Requests, p. 2, 1 1)

(2) Lukas Giannatos and Stacey Giannatos each signed
the Guaranty. (Requests, p.2, 91 2-3)-

(3) The Giannatos guaranteed payment of rent and all
other sums due under the Lease® up through December
31, 2009. (Requests, p. 2, 9 4) : '

(4) The Giannatos guaranteed the performance by A.P.

Karras, LLC of all terms and conditions of the -

Lease. (Requests, p. 2, 1 5)

(5) The Giannatos receivgd notice that A.P. Karras,
LLC failed to pay rent to Lessor since -November
2008. (Requests, p. 2, 1 6)

(6) The Giannatos received notice that A.P. Karras,
LLC vacated the Premises, took certain property

3 The “_Leasé, " 3s used herein, has the same meaning and definition as that ‘

set .forth. in_the Requests- for Admissions and Interrogatories served on the

. _Giannatos. -

._~Page 5 of 17
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belonging to Lessor and left the Premises in need
of substantial repairs. (Requests, p- 2, 9 7)

(7) . The Giannatos owe Lessor the sum of $21,467.72
~plus interest at the rate of $8.52 per diem for.

‘each day after. April 29, 2009 until payment in

full. (Reguests, p.2. T 10) :

In sum, based on.the responses to the Requests, the Giannatos have
admitted that they each executed the Guaranty; that pursuant to
the Guaranty they were obligated for the payment of rent and other
sums due under -the Lease; that they have breached the Guaranty;
‘and that they owe Lessor for amounts due under the Lease in the
amount of $21,467.72¢ plus additional interest as set forth above.

Because there are no further‘issues to be tried ih this breach of’

contract action, Lessor is. entitled to judgment in its favor as a

matter of law.

IV. Exhibits; Affidavits‘and Memorandum of Law

In support of this Motioh, Lessor submits the foliewing: the

(1) Lease (2) Gharanty (3) Requests for Admissions_and Certificate '

of Service and (4) the Verified»Statement of Account‘of Lessor.
Prier to the hearing en this Motion, and in accordance with the

rules of this Coﬁrt,_Lessor may file with the Court and serve upon

‘the Giannatos‘reply affidavits, as well as other evidence and a
memorandum,in support of this Motion. At the hearing Lessor will.

\ , make such arguments and 0rfer such law as appears pertinent and
iPENCER &SPE?JCER, P.ALY
. ATTORNEYS AT LAW 7
"226 €. MAIN STREET
P.0. 80X 790

dispositive at that time.

ROCK HRL, §.C. 28731 X .
TEL 803/327-7191
= . _4 his amount is the same as that amount set forth in the Verlfied

Qtatement_QI_Acc:oLu.rit_subm_Ltted_b,y_Les_s_or as Exhibit “B” to the Complaint.

1 _~Z:Z:‘?3:::T': TN T T . r;_‘,';"’i‘.-. “-‘f.r_:_','.'.:-.".'.?-. -- AP L) A e L M <1 r‘1otl0n to DISm'Ss Appea' ;;‘f-.‘
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PENCER & SPENCER, P.A.

ATTORNEYS AT LAW
226 E. MAIN STREET

- F.D_. BOX 790
ROCK HIL, s.C. 28731
= 803/327-7191

WHEREFORE, Lessor respéctfully requests-that the Court enter

an order granting éummary judgment in favor of Lessor ahd‘awarding,-'

Lessor anjudgment-égainst the Gianhatos,_joint and several, as set

forth herein.

SPENCER & SPENCER, P.A.

By: ,;:;;;142:::::}//21"’—?
Aﬂ:/CEaplin Spencer, Jr.

Jeremy D. Melwille

226 East Main Street

P.0O. Box 790 '
‘Rock Hill, sC 29731
" Phone: (803)327-7191
~ Fax: (803)327-3868

Attorney_s for Plaintiff Jackie
_ » Hartley :
Rock Hill, South Carolina

Date: /o2 /e /] 0 )

Motion to Dismiss Appeal
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SPENCER & SPENCER, P.A.

ATTORNEYS AT LAW
226 E. MAIN STREET
P.0.BOX 780 |
ROCK HILL, §.C. 28731
TEL. 803/327-7191 .

STATE OF SOUTH CAROLINA ~ ~ ST
o IN THE COURT OF COMMON PLEAS

COUNTY OF YORK < , :

Jackie Hartley,

Plaintiff,

CERTIFICATE OF . SER\LICE
2
. =
VSs.

.C.A. No.: 09JCP:46 41~
A. P. Karras, LLC d/b/a Eat

=00, %1
Y b’}_’ @ :!,
Well Family Restaurant, Andrew E%%ﬂv ?;
. ' . - g M
P. Karagounis, Lucas Giannatos, .;r__?o;/; =
and Stacy Giannatos, E?E%Eé:‘ﬁv ?i
Defendants. o«

o e e e e e e e e e e — s — — —

I cértify that the foregoing Notice and Motion for Summary
Judgment has been served on the following'by depositing a copy in

a United States Postal Service mail box, first class, postage-

prepaid, on the date and to each of the addressees éhown below.

Stacey and Lukas Giannatos
1416 Sagestone Court
Charlotte, NC. 28260

Rock Hill, S.C. SPENCER & SPENCER, P.A.

December _ZZ, 2010 - . By: _::2212:2//1——_“x

_ ' i Chaplin Spencer, Jr.
Jeremy .D. Melville

226 East Main Street
P.0. Box 790

Rock HiIl, sSC 28731
Tel: (803)327—7191

Fax: (803)327—3868

ATTORNEYSVFOR JACKIE HARTLEY"

592474

" Motion to Dismiss Appeal
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R et . - R . R . u. pm— U

L R R ExhibitA -~ .'o;]“}tg .
'_..STATBOFSOUI’HCAROLD\IA L R
e e . LEASE AGREEMENT
' COUNTYObYORK - S . S I
Ol

Cen TH[SIBASBAGRBEIVEENT mmadeandcnteredmtothls 2 dayofw 2006 byzcud‘ h
" between Jaclde C. Hartley (“Lessor”) and A. P. Karras, LLC, a South Caroh:La Lmtcd Lisbiltty .
Company, d/b/a Rast Well Famﬂy Rostamam (coﬂectwely, ‘Lessae”) o s

B WHERI:‘A_S Lessor is the owner of certain real property looatod in or nesr tho Cl’"y of Rook T,
York County,. South Carolina, located af- 1919 Cherry Road, Rock Hill, South Camlma and improved by a

restaurant bmldmg located thorcon (“Premlses ) , , . , _ - ;

- WHBRRAS Lessee. demros to leaso fora ’carfd the Pramsss from Lessor a:od Lessor desires o
lease for 2 term the Prelmses to Lessee as set forth hcrcm, and ' S

WEZERBAS Lossor and Lesseo miemd to exp‘oss herembelow all of the terms, ochnan’cs md_ :
condmons pertm.mg to the Jeass of the Premlses SO . B A - :

: : NOW TH:BREFORE for and in conmdsra‘o.on of the above preambulazy rao1ials, as we]l as the o
terms covenams end condi‘clons set forth- below, Lessor andLssses hereby agre° as follows: o

' 1; " Recitals Incozporatad herein. The above recitals are hereby mcorporatcd in and )
made & part of this Lease Agreement (“Agrecmam”) as fully es if set forth vorbahmhsrem_ S

Demlse of Premlses ‘Tessor dcmlscs and loases to Lessoo and Lessee leases from

: 5
Lessar, for the term and npon the 1:e:nt.c_ﬂ1 covenants and sgreements hersm set forth, the Promisas as
dofined apd descrlbed above, | c . 0 %ﬁ;é/ A
' ' : v G
3. . Lease Term. The Lease Term of fhis Agreomont COIIUENcss On- :

S 2006 and expires -on April 30, 2009 (“first term™). Lesses has the option of two consecutwe
adamonal five (5) year texms (“additional terms™) commencing’ on Mzy 1 and expiring on April 30
provided that Lessee gives Lessor thres months writton notice of its ftent to exercise the option prior to

" expirgton. of arry term. ‘However, Lesseg ghall have t}:u_rty (30) days in which to exercise either of such

_ Adcumonal Terms followmg thé Lessor’s written inquiry to Lessee as to whether Lessee is going to

© . exercise the next ensuing Addifional Terms, which maquiry the Lessor shall make no more than Oné
d Twe ty (120) days before the frst day of the next ensumgaddmonzl term. :

/.. . . 4 Rent’ Deposit. Lessoo has pald ;1 $4 000,00 doposrt, the - rocelpt of which is
P koovﬂcdgoi “The deposit shall be refiinded upon expiration of the first term (April 30, 2009), if Lesses
" has properly maintained the Promuises and is in material compliance with all of the terms and provisions of ..
this. Agreement. Lessee covenants and agrees to | Ppay Lessor monthly rent in advance i the amount of -
$4,000.00. far the initial ferm commencing on the first day of the initial term; $4,400.00 per month for the
first additional term commencing.ou May 1, 2009; and '$4,800. 00 pet month for the second additional
commencing on Mazy 1, 2014 and ending on April 30, 2019." Rent is due-on the first day of each month.
“and may not be thbheld for any reason whatsoever Rsnt shall be paui by cash or oashlor § check.- For
’ . S - : Motlon to Dismiss Appeal
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-the Addmonal Terms, rent shall include the: amounts due for msurame, raal propeﬂy iEXEs and
assessments as set forth in Paragraphs 12 gnd 13 haraof ) _ _

’ . 5. Use of Prem:sses L&esee may use the PrSmISes ‘OI a restalrrailx. Lesses shall not

" use or-peruit the Premises to bé used for any othier purposs , without the written consent of Lessor. ‘Lessee’

-, ghall comply with all governmental laws, rules and regulations. Lessee agrees not to use or perrmt ’che
Pr cmlsas to be usadm Buy 1llegal OEBJ:.SIVB ngisy, or dangerous malmsr ' o

o 6 Wal‘rmlﬂes of Title and Qmet Posmsxon Lessor covenants. that Lessor is seized
~ of the Premises in fee eumplc and has fll right and euthority to make and enter into this Agreement. If,

- and for s0 Jong s, Lesses pays all sums due Lessor hersumder and performs and . observes all the
covenants and pmmjses hereoﬁ Lessee shall qmetly enjoy the Premiises, subject, however io the terms of
this Agreement, and Lessar will werrant and defend Lessee in tne enjoymemi and peacefil possessmn of

A Lhe Premises throughott the terms of this Agreement.
Lesses s.hal[ not commfc or snffer to be Gomtfad., any

’  7. i YVaste and Nmsanca
waste on ’chc Premises, of an‘ynmsanca

. - 8. Imovemanis Alteratxons, AddItmns and Mamtenance Lessor does not

- warrent the fitness, merchantebility, design, condition, capacity, suitability: or pexfonnmoes of the

Premises and makes no expressed or implied warranties, but rather leases the Premises “'ag {5.” Lesses

agrees to make necessary improvements, .alternefions, and additions to' the Premmises (collectively,

_ Mm rovemen‘ts”) The improvements, which ehall have Lessor’s pror written approval are as follows: (a)
shall not fmpair the value of the Promises; (b) be built in good and workmanlike manner and in

~ compHance Wwith all governmentel regulations;.and (c)-be prompily paid for by Lessee. A permenent sign

" may be placed on the premises provided that such sign complies with epplicable zaning restrictions. .

Lessee shall maintain the Premises to keep the same in a good and tenantable condition during the term of

this Agresment, including kesping the interior and extsdor olean and ordedy. In- addition, Lessee is -
. responsible for the plumbing, electrical, heat and mr—condﬁnomng systems, roof, wmdows and glass, and

. kooping the g:rass cut amd thc paﬂmlg lot free of trash and debris. - A .

' 9: Personal Property and Fixtures. Lessor s Gxtures and eqmpmﬁni focated on tha
Prennses ghall remzin the property of Lessor. Lessee may install furpdfure, supplies, inventory, and
merchandise and other personal property consistent with and neoassary for the Use of the Premises; such

_pmperty remains Lessee’s personal property, which Lesses may remove at any time. A1l fixtores end’
improvements to the Premises shall become the property of Lessor immediatsly upon the construction,
installation or attachment thereof to the Premises. . Inciuded i this Lease Agreement is Lessés’s nghi to '

uss the fo]lowmg eqmpmen’t (oollectwsly, the “Equ:lpmenrf , whmh 15 owned by Lessor

, 45 ohats
- 16 boofhs
- -25 tables
- licemachiie - - "
"1 hood/ventilation system
.. 11 stainless racks -
: lstamless smk(S comparbmanis)

Motion to Dismiss Appeal
20

Recelved Tine Octe 6. 18PN -




S UL bZ00b CZiZ(YM BAUGUN LLALIVK . ., 137~F S
| o | [walldn cooler and freezar .

-1 stajnless d:shwasher/washiable with Sprayer

Lessee shall mamia:n the qupmem in good Wodcmg order and replace any broken or damaged

Equipment with similar oquipment. At any timé, Lessee may fetum eny of the equipment o Lessor

- (excluding the hood, sink and walk-in cooler and freezer) and npon such teturn, Lessee shall have no

further responsibility for such ¢quipmmt, except the equlpmcni shall-'be in the aforcsfsied oondrhon af e -

tme of smch et

» 10.‘ Abandonment Lessee shall not vacate or abandon the Prsmlses at any time -

during the temm of this Agraamsni If -Lessee abandons vacates, or sun'enders the Premises, or 1s
dispossessed by process of law, or otherwise, for a penod emecdmg 30 ‘days, any personal propetty
belougmg fo Lesses and left on thc P‘armses shall be deatned to be abandoned, at. the op’mon of Lessar. -

1L No Estate in Lend/Ovmershin of MQrovements " This Agre==ment creates the

-clauonshlp of Lendlord and Tenant, between Lessor.and Lessee; no ostato shall pass out of Lc:ssor and

o the nghts of Lessee under this Agrccmcnt oonstltute a usuﬁ'uc’t, not subJ ect fo levy and sale

12.- Prope.ziy Taxes and Assessments Lessor shall pay all resl propcrty taxcs ana-

assessments for the initial term. Lesses shall pay all one-half of property taxes and assessments levied
against the Premises during. the additional terms of this Agreément by paying a prorated amount each
month. which will total Lessee’s -share for the total of the amount due for annual property taxes and
assesstents. Lessor will pay the property taxes by malking monthly payments in addition to monthly rent,
" which shall be due with the rent payments. If property. taxes are more than the amounts paid to Lessor,

Lesses shall pay Lessor any additional emounts dus wittin 30 days notics of additional amounts dus.
Lessor shall refund or credit any amounts that Lessor paid for property tayes in excess of the amount-

ac‘u.ally ow*ed for pmperty taxes.
I essee shall pay all property taxes and assessments on personal property or equipment
loceted &t the Premlses

13, Insurance Lcsscc shall mam‘tain and kesp in force fmsuiance of ‘he WBS and in
'smounts customarily carried fn lines of business similar to Lessee, inclnding but not Jimited to genersl
I_abﬂlty in the amount of $1,000,000.00 and adequate worker’s compensation, caried in congpames ahd in

amount satisfactory to Lessor; znd Lesses shall exhibit or deliver to Lessor snch policies or insurance

mpon reqaest of Lessor. During the initial temm, Lessor shall pay the property insuranoe on the Premises.
Durmg any addmonal terms, Lesseu shall pay one—hah of the property insurarice on ths Prermises, -

' : 140 - Utﬂitles
. u‘alt‘acs Usad by Lassae on the Prea:mses

: : 15
hermiess Lessor from and apzinst any and all loss, liabikity, expénses or damage of eny kind or nature and

- Indemmﬁcatlom Lessc= agrees to and shall mdcmmfy darcnd, sava and hold _

'Lessee shaJl pay aﬂ oharges for gas Waier facl elecmcrty and oLher ,

from any suits, canses of action, claims or demands, including reasonable attormeys’ fees and aJ:(y other .

' oosts assocmicd fncrsmfh mvolmg, ansmg frcm Lssse° 8 actmns at the Premises.

21
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16 Lessor’snghrof Entg{ Lesseesh.allpemt Lsssor and his agents to' enterinto'

end upon the Premises at all reasonzble times for the purpose of mSpectzng, testing, assessing, or showing.

the Premises to potential purchasers or tenats, or for the purpose of pasting, nofices, without any Hability -
‘to Lessee for any loss of occupatlon or quiet enjoyment of ths Premises’ occasioned by the entry. For the.
purpose of this paragraph, any time, with or withomt notice, durmg the hows of operai:ion of Lessee s -

e bu:smess operatrons shall be. dccmad a reasonable time for entty

S 17. Condemnaﬁon In the event the sntn*e Premises shall be - appropnated or tak“n
- 'imdcr the power of eminent domaiy, this’ “Agreément ghall terminate and BXPIIC es of the dats. of such -
" taking, and Lessee shall then. be released from emy liability thereafter accruing wnder fhis Agresment” In

" the éven’c a portion of the Premises shell be so approptiated or taken and the rémainder of the Premises
" ghall 1ot be reasonably suitable for Lessee’s use and occupation, then Lessee may tetoinate this Lease by
notice to Lesser within 60"days after the date of oondenmaho::. If Lesses so terminates this Lease, rent -
- . abates as of the date of termination, - If partial taling occurs and Lessee cammot or doés not elect to
terminate this Agreement, fhis Agreement shall continue in force as to' the remaining portion of the
Premises with a fzir abatement of the Monthly Rent. In the ovent of a partial taking, Lessor () may males,
at fts sole expense, any Iepairs or alterations'to the Premises which may be. necessary to restore thc.
Premises, in so’ far s possible, to their condition prior to the tsking or condemmation; or (i) may, by

- gving notice to Lesses within 60 days after the date of such taking of condernnation, termmate this
‘Agresment. In any event, the condsmnation award belongs to Lessor, but Lessee may seek = separais
-awad for its losses; if Lessee’s award does not dimninish Lessor’s s.ward. :

o : 18 ‘Assxgument and Sthlease. ILegses may not assign or sublease its rights or
obligations heromder to amy other person or entity, withowt prior written permission of the Lessor.
Lessor retatns the ngb.i to appmve or reject subleass or assignes, subject to a good falth standard. -

19.  Defanit. The fo]]owmg events shsll consﬁtute a default of this Agreament

_ ' A The Lessee is gu.ﬂfy during any full twelve (12) month oonsemmve psnod 3
precedmg such late payment-of being late in paying Rent more than two (2) times, then the non—paymeni :

of Rent for a pcnod exceedmg five (5) days after the due date thereof shall be = default C '

: B'. ~ The nonperfounance by Lesses of amy term, covenant or oondltlon of {hi
Acreemcnt (other than payment obligations) which is not cured ot a good faith effort to cure such defauh:
* is. Dot copmmienced during such 30 days and diligently pursued if the default is such that it cannot be
. rcasonably curad. within 30 deys after written notice ﬂ:\e;raof from Lessar, _ _ _

LT - C. © Any nﬁrma‘cwe act of msalvency by Leasee or the ﬁlm,: by Lesses of any
' pctt‘aon tnder amy bankrptoy, raorgamzamon, msolve;nsy, or moraton‘um law, or any lave for the relief of, ™
or relating to dabtors and . - _ o _ .
. ‘D, The nlmg of a.ny mvolmtary petfaon under gmy bmkmptc:y statuts against
JJ\,sse:: or ﬁle appomtmaut of amy receiver or trustes to. take possessmn of the Prefmises unless such
. petition or appomtmem is set aside or withdrawn or oeases to bc m effect Wrﬂ:m 20 days or thc dato of the
, :lmg or appomtmaut ' : . , R
. . Motioﬁ to Dismis-s Appeal
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120,
Lessor may: -
_ | ~ A Termmate thgs Agrssmant, such tcrmmatlon to be effective ten (10) days.
Tonowmc Wntten notice by Lessor to, Lessee of Lessar’s election to tem:lmaie thls Agrcement if Lessen
:has mot cured such defa:ult dm‘mv suoh ten (10) day notice penod . o

' B. . II Lcssce does 0t pey Rent within ﬁVB days of the due date, LessoL can
start to have Lesses evicted. This is Lessee’s notice and Lesses is not entitled to other potice. So long as
the failure of the Lessee to pay the Remt by the-due date has not occmred more than two (2)- Hes h any -

.. full twelye (12) month preceding such non-payment, the Lessor agress {0 allow the Lesses to remedy the
* defumlt if the Lesses pays such Rent no more than then ten (10) days affer Lessor’s notice of sich failurs
which, nohce the Lessor may glve by any means reasonably likely to bv recerved by Lcssee . o

o G Withou:t deola:mg this Lease terminated, sue for end co]lcct all sums or -
amounts due Lessor from Lessee under this Agreement, including, but not limited {0, accrued regt,
accelerated future rents, dzmages resulting from Lessae 8 defaults of ths Agreement ‘and other .
consequemaldzmages : . : L N

‘ ' D. Reenter and re-et the Premmes for and on beha]f of Lessee Without '
mm this Agreamcnt and _ : :
E. Exsrclse any apphca.ble lega.l ar eamtable rsmedy
- 21 Paymen’g Late ‘Charge s.nd Interest A payment to Lessor is deemed ms.de and
-effective as of the date of adtua] receipt by Lessor, In the event Lessee shall fail 1o meks payment of Rent
on or before the fifth day following the due date thereof & late charge equal to 10% fo the Rent emount

shall become immediately dus md payabls for eaCh such late payment, . All sums paysble fo Lessee 1o
Lessor tmder this Leasc if mot pa.ld when due, shall accrue imterest at a rate of 15% from their duc dete

' 'umﬂpali

© .. .22, FElection to Terminate. Tb.a oommsncemen’c and prosemmon of amy action by
. Lessor.mm forcible entry and defainer, ejectment ar otherwiss, or auy eXecu:tlon of any judgment ar decres
_ obtained in eny action to recover possession of the Premises, shall not be construed 25 an election to.
terminate this ‘Agreement unléss Lessor expressly exercises its option herefnabove pmwded to'declare the
term hereof ended, whether or not such entry or re-entry is had or taken under smmary ‘proceedings or -
oLhermse and shall be deemed to have. absolved or discharged Lessee from any of its obligations and
liabilities for the remaindet of the temm of fids Agreement, and Lessee shall not withstanding such enfry or
re-eniry, continfie to be liable for the petiodic payment of the. rents and :the pcrfomznoe of the other
covenants and conditions hereof and shall pay.to Lessor &ll montbly deficits after amy such re—eniry in
monthly ms‘tal]m&nis as the amounts of guch dsficits from titme to time are ascertainei _ _ .

- o 23 Remedies Cumulaﬁve Bvery nght and remedy prowded n this Agrr:=mﬁn1 is
aif mnct from and cumulative to syery other nghi or romedy under this Agreement or afforded by law or "
eqarty Every such nght and J;amedy may be sxarmsed concurrcrrﬂy, mdap andﬁnﬂy or succcsswaly I

v

_ Motion to Dismiss Appeal-
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¢ 24 Waiverof N otice. Except for such noﬁces to Lessee as are speclﬁnaﬂy reqﬂﬂed to,
* be given under this Agreement, Lesses waives the service of any notice fo terminate this Agreement or to
re-euter the Premises; and waives the service of any demsnd for payment of rent or for posseSSion of the -

P‘emlscs and othcr dsmznd or thtce presctibed by laW ‘

‘ A . 25. Acceptznce of R,ent after Defanit The receipt and acceutance by Lcssor
Daymanis as they become due from Lesses where Lessor has knowledge of the sms’csnoe of & breach of a
. term of condition of this -Agreement, or after Lessor has ssrvcd notice, commenced &n action, or obtained .
2 final judgment for a breach of this Agreement by Lesses, shall ot be construsd as a Walver of the
" breach by Lesscr and shall not operate to prejudice, waive or affect’ ‘any right or remedy that Lessor may .
have under this Agramt or by operation of Iaw as that breach or any fotnre breach of the same orofa -

- cufra“em nature

- o 26,_ Costs Exnenses ;md A.ttorn js’ Fees Lessor shall be entitled to recover all costs
and expenses fnecuryed by it; including reasonable gttorneys’ fees, in the enforcement or defefise of amy -

provision of this Agreement rogardlsss of whether or not a civil action is commenced. ‘Howsver, in any

Jitigation under this Tease, the parties agree-that the losing party shall be obligated fo pay the reasonabls

* attorney fee end other costs end éxpenses for the prevailing party, as such prevaﬂlgg party is determined

and such fee and costs are sei by the presadmg Judge.

27 Ca};t’mn " The captions and headmgs of the Paragraph of this Agreement are for )
cgmrsmsnce only and are not to bc used to interpret or define the provisions of this Agcemant -

28,  No Waiver, No waiver of & freach of amy of f the covenexis or promises of J:us.
Agreement shall be constrned &s & weiver of a.ny sucoeedmg braach of Lhe same or other- covanam or

~ promise,
everabﬂlg I the event that any prowszon of clanse of this Agreement COD.ﬂlCtS '

with any app]icable law, the other provisions of this Agreement shall be given effect as fally as possible
. withoit the conflicting provision, and fo thls end the promons of this Agreemen’c are declared to be

sevprable '
30, Eotire Agreement. The. parties acknowledge that no arranties (express or :
implied), representations of jnducements have been made other than those expressed herein; that this - . |

Agreement supersedes any and all prior memorands, comespondence, conversations, negotiations and . - ;
‘agresments pertaining to the Premises or the matters herein exprcssed, and that thzs Agreement constrtu‘as ' §

-the entire agramcni between them

Amendment The terms of this Agrecmen:t may be modlﬁed in Wholc or.in part. ' i
Any oral agreement to modify tms_ I

. 31
’ omy by 2 wiiften instrurnent signed by the Lessee and Leéssor. -
: Agreement shall be void and of no force and effect.

R 32, Governinz LaW and Fomm. The vahdry, constrction and efféct of. thxs
Agreemcnt shall be governed by the lawd of the state of South Carolina, and the par’aes hereby. consent to
e exchusive J'UIlSdJOthD of tha Courts of the South CanIma for rasolutlon of any- chspute mm .

hare!mdar o ST . S - _
: - R Coe : . S o Motlon to Dismiss Appeal
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33, N otices.

“shall be in writing and be sent either (2) by hand, or (b) by certified United States Mail, retumn receipt
requested, or (c) by conmmercial overnight delivéry service, and in any event with all postage; fees and

delivery charges prepaid. Such notice shall be dssmed to have been given on the earfier date of the
following: (i) receipt or refusal of delivery, if delivered by hand or by ovemight carrier, or (ii) the £fh -

" dzy following the date of deposit in an official depository of the United States mail, if mailed.. AH noﬁces
" shall'be m&;ded or dcl_verecL a8 set forth above addressed to 1he Lollowmg addi‘esses o

To Lessor AJac]ﬂe C Haiﬂey p
2638 Claxton Drive.
Rock Hill, SC 29732 .

- To Lessee:  Andrew P. Karagounis, Manager
- AP Rames,ILC -

6303 Robin Hollow Drive

Mint Fill, NC 28227

| Bach party may changs the address or addresses 1o w]:ueh notjce is to be dthered to it by
notifying the other party of the address or addresses in the marmer promded herein for giving notiee and

. each such cba.nge of address shall be effective 30 dzys afier such notice of change is gwen

- 34,
. Agreemem Lessor end Lessee represent, declare and warrant that each has the property Iegal authority to

zecute and enter o this Agreement, znd to become bound by thereto,

: . Sealed Instrumen‘c Lessee and Lessor agree tha’c by signing below they mLend to plaoe
their hands and seals mpon. this Agrecment and that this Agreemem ghall be oonmdered in every respect {o

be z sealed’ msu'mnent

3'6
. thetall partles have affixed thefr Signature herefo.

]N WITNESS WHERBOF Lessor and Lessee have ermSed this Agreement to be executed and

sealed as of the effoctive date.

.- Motion to Diéfniss Appeal

All mﬁces reques‘ca demands or other communications given hCI.'BIIDd.BI':

Propertv Axtthority and Acknowledwement By the resPec’mve signa*ures on rlus'

Effective Date. Ths Rffective Date of this Agreement sha]l be deemed to be the la’cest dats
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N THE PRESENCE OF; -

'- LESSOR: S I
By M, < /L,Jb (e

N IﬁokleC Hartley .. T '
ATB §L’7L /ﬁ- Q Db\g

LBSSBE

AP Karras,LLC‘ '.: | _ ~

Xadfsw P. Karagoums, Sole Me Ber smd Manager -

" Motion to Dismiss Appeal
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Exhibit B

STATE OF ‘SOUTH CAROLINAZ ). = SR
: S ) AGREEMENT FOR TERMINATION OF
)  LEASE AND PARTIAL GUARANTY

':COGNTY'OF YORK
THTS AGREEMENT FOR TERMINATION OF LEASE AND PARTTAL GUARANTY»«

is madeé. and entered into this *ﬁJ day of- OQther, -2006 by Stacy
Giannatos- and Lucas Glannatos (collectively, “Guarantors”).

WITNESSE'I’E::

WHEREAS Jackie C. Hartley (“Lessor”) leased the Premises,
'con51stlng of the real property  and building..located at 1918
Cherry Road, Rock Hill, South Carolina, including any fixtures and
equipment owned by Lessor, to Guarantors by Lease Agreement 51gned

. Japuary 18, 2006 (“Lease ).

WHEREAS, Guarantors 'seek to - sell thelr'bﬁsiness to A.P.
Karras, LLC, including any rights in and to the Lease;

. WHEREAS, the Lease eontaine a provision allowing assignﬁent.
or sublease upon Lessor’s approval and the payment of -58,000; and

: WEEREAS, rather than assign the Lease, Guarantors wish to”
terminate the Lease with the payment of the $8,000 fee and partial
guaranty of the new lease with A.P. Karras, LLC (“New Lease”).

NOW, THEREFORE, for and in consideration termination of the
Lease and of Lessor’s entry into the New Lease with A.P. Karras,
LLC, the receipt and SHfflC‘EDCY of which is. hereby acknowledged,

:Guarantors agree as follows

1. - Recitals Incorporated Herein. The above recitals are -

"hereby incorporated in and made a part of this Guaranty as fully
as if set ‘forth verbatlm herein. . - :
2.0 Term;natioa of Lease; 'PaYﬁenL' Upon thé execution of

this Agreement the payment of $8,000 to Lessor and A.P. Karras, -
LIC’s entry into ‘the New Lease, the Lease shall be termlnated
Payment shall -consist of (i) Guarantors tendering a certlfled or
. cashier’s chéck payable to Lessor in the amount of $4, OOO .upon
execution. of this Agreement and (11) Lessor keeplng the $4,000
dep051t pald.by Guarantors descrlbed lD Paragraph 4 of- the Lease.

' 3}= Partlal Guarantv " As con51deratlon for termlnatlon of -
|l -the Lease and Lessor’s entry into the New Lease with A.P. Karras,;,
',LLC Guarantors uncondltlonally guarantee up and through December -

iso61.1 - - i I o R
A _ A . _ . _ o .. : é_ Mot:on to Dlsmlss Appeal
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31, 2009: (i) the due and punctual payment of all Rent and all
1. other sums due, 1ncludlng interest . and penaltles, to-be. pald by
A.P. Karras, LLC to Lessor pursuant to the New, Lease or arising
out - of ‘A.P. - Rarras, " LLC’s default thereof; - and (ii) the
performance by A.P. Karras, LLC of all the terms,'conditions,
covenants and agreements of the New Lease. Guarantors covenant
‘and agree to pay all of Lessor's COSLS, expenses- ‘and reasonable
'attorneys’ fees rncurred in enforcrng the covenants-and agreements-
of A.P. Karras, LLC in the New Lease or 1ncurred by Lessor in

enforcrng thls Guaranty

4. Notices. If A.P. Karras, LLC defaults in any covenant:
or agreement of the New Lease, subject to the December 31, 20089
date referenced above, Guarantors shall pay to Lessor all payment
-obligations within five days of -notice of default and demand for'
payment. Except . for the notice  set forth in the preceding
.sentence, Guarantors expressly wiaive notice of the acceptance of
this Guaranty, presentment protest, notice of’prOLest and any and
~all demands for performance -or any and. all notices of -mon-
performance that might otherwise be a condition precedent to the
liability of Guarantors under this Guaranty. Notice shall be
considered effective and - valid, whether or not actually received
by - Guarantors, if deposited 1n the United States Mail ‘with
surf1c1ent postage attached thereto and addressed as fOllOWD

Stacey Giannatos and Lukas Giannatos

WL S soerSoue O
l(&kﬁr&ﬂ%¥§ -@olflgoiﬂl

5. Guarantv of . Payment. Thls Guaranty is a guaranty of -
payment and not of COllECLlOD The liability of Guarantors on
' this Guaranty shall be direct and immediate and not conditional or
contrngent .upon the pursuit of any remedies agalnst A.P. Karras, -
LLC. Guarantors waive any =right to requrre that an action be.

brought against A.P. Karras, LLC. In the event A. P. Karras, LLC
and fails to cure, Guarantors shall become, without .

defaults

‘notice, lmmedlately liable to Lessor- for the full amount of the

default. _ -
6. - Liabilifty Unaffected. Guarantors covenant and agree

that, without ‘releasing, diminishing or otherwise affecting the
liability of ,Guarantors or the- perrormance of any obligations
'CODLalDEd in this Guaranty and without affecting the rights of
" lessor, Lessor may, at any trme and from time to time, and without
.notice to or further consent of Guarantors (1) make any agreement
reducrng the term of the New Lease or otherwrse modlfylng the

' 75061.1. R DR . Page 2 of 4. - .
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terms of the New Lease, including terms'with'respect to payments
of Rent or other sums due thereunder; ' (ii) walve, exercise or
,refraln from exetc1srng any right. Lessor mlght have under the New
Lease; and (iii) -consent to any assignment = or sublease . in

accordance w1th the New Lease.

Nelther Guarantors obligation’ to make payment in accordance
with the terms of this Guaranty nor any remedy for the enforcement
of this Guaranty shall be impaired, modified, changed, released, -
or.limited in any manper by any impairment, modification, change,

" release, or limitation of the. llablllty Bf A.P. Karras, LLC or its
estate in bankruptcy. . . - ‘

. '7. " Defined Terms. Capltallzed terms not otherw1se derlned
" in this Guaranty shall have the meanlngs Drov1ded thereror in the

New Lease.

8. Severability. In the event that any‘prov151on or clause . |.
of this Guaranty conflicts with any applrcable law, -the . other f
provisions Of. this Guaranty shall be given effect as fully as §
possible without the conflicting provision, and to this end the o

provisions of this Guaranty are declared to be severable. . ;

9. - Governing Law and Forum. The validity, construction and
effect of this Guaranty shall be governed_by the laws of the State
.of South Carolina, and Guarantors hereby consent to the exclusive
jurisdiction of the courts of the . state of Souch Carollna for |-

"resolution of any dlspute arlslng hereunder

_ 10. . Successors and Assrqns This Guaranty shall bind the
successors and assigns of Guarantors and inure to the benefit of
the - successors and assrgns of Lessor.

1 IN WITN“SS WHEREOF Guarantors have caused this Guaranty to
be executed and sealed’ as of the date set forth, below. .

I Page 30f 4 -7 - "' Motion to Dismiss Appeal
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| 1IN TEE ~PﬁESENCE.\(-)E\E ’
RN I R et
- ) v - ‘Stacdy Giannatos

‘Date: [ O— {\_O 6 |

. /)Mgm’ | - | Lucas Glma;;ie é fé | 4
.' ) A ﬁack_le C. Hartléy ()-— (oﬁ (Q
\ M ¢ S . . - Date: —__Q

A seera o .Pa'ge 40f 4 ~~ " Motion to Dismiss Appeal
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_ .0 Exhibitc

SPENCER & SPENCER

PROFESSIONAL Assocxmox L
" Attorneys and Counselors atLaw .

Suite 200

C.E.SeEncem (1849-1921) i S .
8 %Y.F SPENCER (1876-1956) . . o . : . 226 East MAIN STREET
A Wc‘FstcggEf’m 195) ' T . ‘P.0. BOX790
- “WrriAM L. "RED" FERGUSON t . ’ ' _ o ?RocxHrLL S.C. 29731 6790
’ PAUL% %I;HAM . s - : ' . . v Telephone
‘W.MARK WarTE* - ' . - 803-327-7191
. W. CHAPLIN SPENCER, JR.* o : : - ‘ o
. -R. ALEXANDER SULLIVAN* B o - 83‘351;2‘;’}’3’;"68
" . R. BRENT THOMFKINS* - i o . T—
- JEREMY D MELVILLE® i - . . T * E-Mail Address
.‘.' Of Counsel L L T : 'memelvﬂln@speneerﬁrm.wm
* Alsp admitted in NC - - :
: ' : March 5, 2010

Lukas and.Stacey Giannatos
. 1416 Sagestone Court. '
: Charlotte, NC 28260

- Re: Jackie Hartley v. A. P Karras LLC d/b/a Eat Well Family

"Restaurant, et al.
C.A. No, 09-CP-46-1941°

Dear Mr, and Ms. Giannatos:

Enclosed please find.lnterrdgetories, RequeSte for Production
and Requests for Admissions to defendants Lukas Giannatos and
Stacey Giannatos in the matter referenced above. Please call if

-you have any questlons

' Respectfully,

SPENCER & SPENCER, P.A,

, feremy ‘D. Melville .
'Enclosures. ' o

cc: James W. Bredford, Jdr.; Esqg.

“Motion to Dismiss Appeal
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STATE OF SOUTH CAROLINA

| COUNTY OF YORK

_’Jackie Hartley,

and Stacy Giannatos,

respond .to the Requests

“NCER & SPENCER, P.A.
ATIORNEYS ATLAW
226 £ MAIN STREST
PO.BOX 73D . -
OCX HIL, S.C. 29731
i I

5 —_— e
v |

' Lukas4 Giannatos -;and:

) IN_THE-COURT.OF COMMON PLEAS

Plaintiff, o T L
. - o REQUESTS FOR ADMISSIONS TO
DEFENDANTS LUKAS -GIANNATOS

vs.
AND STACRY GIANNATOS

A: P. Karras, LLC d/b/a Eat
Well Family Restaurant, Andrew

C.A. NG. 09-CP-46-1841
P. Karagounis,. Lucas Glannatos, - )

~— - : . ,
T e et e e e e .

Defendants.

Pldintiff Jackie Hartley (“Lessor”) hereby serves upon

defendants Lukas Giannatos and Stacey»Giannatos (collectively and

i iﬁdividually} “Defendants”), the’following'Requests'for.Admissions

(the‘“Requestsff pursuaot to Rules 26 and 36[ SCRCP; You shall

within the time and in‘-the' manner

prescrlbed by 26-and 36, SCRCP, and serve a copy of your Tesponses

upon the unde151gned as counsel for Lessor

DEFINITIONS:
These Requests are to be read and interpreteo in accordance
with the definitions found in'the Inferrogatories to Defendants -

Stacey .Glannatos .(fInterrogatories7)

'prooounded by Lessor of even date

REQUESTS -
' You are.requesfed~tciadmit oiideuy the'following:"ﬁ

Motion to Dismiss Appeal




wczuisz’mca, PA>
A’TDRNEYS AT LAW.
asr.w.msmsa‘

F.Q. BOX 730 -
ocx iy, ko 28731
7= B03/327-7181

-A.P. Karras,

,reat to Lessor since November 2008.

 foot stainless steel'table;

:srorsii;%«_w_wsf——;_‘_ —

‘:1. ',The Guaranty,_atrached to the ComplalnL at EXhlblt E, 1s

a genuine copy of the- OIlngal document

2. . Lukas Giannatos signed the Guaranty.
3. Stacey Giannatos'signed tHe Guaranty-3.
-4.";*bpder the Guaranty, you guaranteed’payment of rent and |

all other sums due under the Lease.up‘throughADecember 31,-2009.
5.A Under. Lhe Guaranty you guaranteed Lhe per ormanceibyi.

LLC of all terms and condltlons of the Lease
6. “'Yoo recelved notice that A.P. Karras, LLC falled toipay‘

7. You received notice that A.P. Karras, LLC vacated the

Premises, took'certaih property belonging to Lessor andrlefr-the

Premises in need of substantial.repairs._

8. You have not made any payment to Lessor from- November

2008 to- the date hereof

9.. You represented to A.P. Kdarras, LLC that yoﬁ were‘the N

owner of various items located. on the Premises including a nine-

a'twelve—foot staialeSs'steel‘ealad -

-

bar and fifteen stainless-steelﬂraoke.
63 72 plus interest at

10. - You owe'Lessor'the _sum of $21

_ the rate of $8 52 per dlem for each day arter Aprll 29 2009 unrll

.payment in full

T

- _ Motion to Diémies Appeal




PENCER & SPENCER, PA, |-

ATTORNEYS AT LAW
226 £ MAIN STREST
P.0. 50X 730
ROCXHIL, S.C 25731
TE_ BO3/327-7181

Rock Hill,_South Carolina

~March_;§:;lzolo'r

. SPENCER & SPENCER, PlA.

-éy;fﬁhéblin Spencer, Jr.

Jeremy D. Melville -
226 East Main-Street"'

p.0O. Box 790 , o
Rock Hill, SC 28731
803/327-7191 - Telephone
8§03/327-3868 - Telecopy

ATTORNEYS JACKIE HARTLEY

" - Motion to Dismiss Appeal
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ENCER & SPENCER, F.A.
A"UFNE?SATLAW'
226 £ MAIN STRET

P.0. 30X 790
ROCK HAL, 5.C. 29731
503 / 327-7181
\
-

'Productlon rand Regquests
Giznnatos and Stacey Giannatos have been served on the follow1ng‘

'STATE OF SOUTH CAROLINA
-COUNTXvQF YORK
Jackie Hartley,.

Plarntlrf ' )
. " CERTIFICATE OF SERVICE.

vs. C.A. No.: 09-CP-46-1941
A. P. Karras, LLC d/b/a Eat

‘Well Family Restaurant,.Andrew .

P. Karagounis, Lucas Glannatos,

and Stacy Giannatos, '

)
)
)
)
)
)
)
_ s
)
)
)
)
)
)
)
)

_ Defendants.

I certify that the fqregoing'Interrogateriee, Re@uests,for

by deposltrng a cepy in a United States Postal Service mail box,

first class, postage—prepaid,

'addressees shown below
' 'James W. Bradford, Jr.
Bradford & Bradrord P.A.
P.O. Box 977 :
York, SC 29745_

Stacey and Lukas Gwannatos
1416 Sagestone Court
Charlotte, NC 28260 °
Rock Hlll ) SPENCER & SPENCER, P:A.
March "jf -2010. : S By -
T ' W. Chaplin Spencer,. Jr.
-Jeremy D. Melville .
226 East Main Street
- P.O: Box 790 "
"~ - Rock Hlll sC 29731 .
~803/327- 7191 -~ Telepbone'
803/327 3868 - Telecopy

. z\'L‘_‘_'LIORNEIS_EQR JACKIE HARTLEY

IN THE COURT OF COMMON PLEAS - . |

for Admissions to defendants Lukas'

on ﬁhe,date and to each of the

; T = — ' ————Motion to Dismiss Appeal
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'STATE OF SOUTH CAROLINA - )
_COUNTY OF YORK

_Jackie Hartley,

- P. Karagounls, ‘Lucas . Giannatos,

"that as such he has the authorlty and knowledge to.verlfy

"and thlngs thereln related on lnformatlon and- bellef

'Sworn to before me thlS

) IN THE COURT OF COMMON PLEAS

' Plaintiff,

‘ ' VERIFICATION OF ACCOUNT
© . VS. : o o o = _
: o ‘ . 'C.A. No. 09-CP-46-_
A. P. Karras, LLC d/b/a Eat . ' o B
Well Family Restaurant, Andrew
and Stacy Giannatos,

Defendants.

Nt et e e e e . e

BEFORE ME personally appeared-Jackie Hartley, who, being duly

SWOrn, says that he is the Plalntlff in the above styled matter,

the

attached Accouht Summary; that he has-carerully read the attached

Account Sumﬁary and knows of his own knowledge that the matters

and ‘things therein are true ‘and correct, except:for those matters

matters, he verlly believes the same to be.true.

/lubea

as to such

ackle Hartley

M”
day of 009

_-Notiéb Public for South- Carollna,_
My mm1551on Explres

ﬂ 27~ /7 o
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- : Account Summary )
Property at 1918 Cherry Road Rock Hlll SC '

December 2008 Rent R » I
- - Principal . . $4,000.00

Late Fee = o - .5400.00 '
. . S $4,400.00
'.January'ZOOS Rent o e ,
Principal . - $4,000.00
Late Fee . © .$400.00 .

$4 400.00

A Repair, Replacement and Malntenance Fees

"HVAC $10,450
Plumbing $2,598.00
Fire System h $630.00- -
Light Bulbs : $142.00"
Cleaning . ' " $900.00
Painting . N ©$1,000.00
Tiles $150.00

$15,870.00

EVlCthD Action <
$30.00

Filing Fees - -
Service of Process $35.00

: : - .$65.00

Credit of Deposit . (4,000.00)
Total. Principal: $20,735.00

Interest:? . $732.72

| Grand-Tcﬁalz’_521;467;72

- Interest at the rate of 15% per annum or $8 52 per diem from
February 1, .2009 until April 29, 2009.° 'All debts were accrued -
leOI to February‘l 2008 but one date is used to srmpllfy matters R

Motnon to Dlsmuss Appeal
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STATE OF SOUTH CAROLINA . _JUDGMENT IN A CIVIL CASE
COUNTYOFYORK . CASENO: 2009CP4601941

_IN THE COURT OF COMMON PLEAS-

Jackie _Hértley vs. AP Karras LLC -

CHECK ONE: - -

O JURY VERDICT. ThlS action came before the court for a trial by jury. The issues have been tned and a verdict rendered.
] DECISION BY THE COURT This action came to trial or hearing before the court. The issues have been tried or heard and a
décision rendered. . )
" [J ACTION DISMISSED (CHECKREASON): . [JRule 12(b); SCRCP; . [J Rule 41(a),
SCRCP (Vol. Nonsui_f); - [ Rule 43(k), SCRCP tSett]ed); * [ Other:
(J ACTION STRICKEN. (CHECKEHM': - :EJRule 40(j) SCRCP; [ Bankruptey:
[ Binding arbitration, subject to right to restore to confirm, vacate or modxfy arbltratlon award,
(] Other:
IT IS ORDERED AND ADJUDGED: X See attached order; [J Statement of Judgment by the Court:
Order Granting Summary Judgment
Dated at York, South Carolina, this 4th déy of February, 2011.
- Court Reporter: _ ' ' S/S Jackson szEalI .

PRESIDING JUDGE - S JACKSON KIMBALL

This judgmeut was entered on the 14th day of February, 2011, and 2 copy mailed first class this 14th day- of
February, 2011, to attorneys of record or to parties (when appearing pro se) as follows:

Lucas® Giannatos 1416 Sagestone Ct Charlotte,

W Chaplin Spencer Jr-Spencer & Spencer, PA NC 28262 .
P.0. Box 790 Rock Hill, SC 29731 Stacy Giannatos 1416 Sagestone Ct Charlotte,
. . ' NC 28262
ATTORNEY(S) FOR THE PLAINTIF F(S) ATTORNEY(S) FOR THE DEFENDANT(S) .
David Hamilton

SCRCP APP-24/FORM 4

" David Hamilton - Clerk of Court

Motion to Dismiés Abpeal
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STATE OF SOUTH CAROLINA )

- )  IN'THE COURT OF COMMON PLEAS
COUNTY OF YORK ) o ~
~ Jackiz Hartley, )
Plaintiff, ) ORDER GRANTING
) SUMMARY JUDGMENT
) =3
vs: ) Case No.: 2009-CP- 46494 = 2
. ‘ : . ) 20T = o
AP. Karras, LLC d/b/a Eat Well Family ) o= 2T
'Restaurant, Andrew P. Karagounis, Lucas ) Sl Tk
Giannatos and Stacy Giannatos, ) =p e
o ) =g 5
- ) Lo oo
Defendants. ) -
)

‘This matter came before me on January 27, 2011, upon the Motion for Sumir;ary Judgment |
(the “Motion”) of Plaintiff. jeremy D. Melville appeared on behalf of Plaiﬁtiff and Stacey
Giannatos and Lukas Giannato'sl (coll eciively, the “Giannatos”) appeared pro se. Based on the
record and the arguments made before the Court, I rnake the followmg ﬁndmgs of fact and - :

conclusions of law.

FINDINGS OF FACT

1. On Apnl 30, 2009, Plaintiff filed this action asserting a claim agamst the Glannatos
for breach of a Partial Guaranty agreement (the “Claim”). The Partial Guaranty at issue was attached
to and incorporated in the Cofnpla'mt as Exhibit “E”. -

' 2 ‘The Partial Guaranty contains obhgatlons relating to a commercial Lease between
Plaintiff and A.P. Karras, LLC forthe rental ofthe premlses located at 1919 Cherry Road Rock Hill,

South Carolina (the “Lease”) A copy of the Lease described above was attached to and incorporated.

in the Complaint as Exhlblt “A” )
3. The Glannatos ﬁled aJomt Answer on June 1, 2009:

4. On March 5 2010, Plaintiff served “Requests for Adrmssmns to Defendants Lukas

1

The spelling of the names for Stacey and Lukas Giannatos have been modlﬁed in this Order to .
reflect the spellmg as prov1ded by the Gxannatos;x:yt)h/e\ﬁ int Answer they filed in th1s lawsuit.

Motion to Dismiss Appeal
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and”Staeey Giannatos (the “Requests”) upon the Glannatos by mailing the Requests pursuant to

Rules 36 and 5(b)(1), SCRCP The’ Requests and a Certificate of Serv1ce was mcluded as an Exhibit

fo the Motion. - - ' ,
5. In the Requests Plaintiff requested that the Giannatos adm.it orﬂ deny the foHoWing_

matters: ‘ , , o ,. L |

| a. The _Guétranty, attached to the Complaint as Exhibit “E”, isa-g‘enuine copyof

the original doeument. (Requests, 91.) | -

b. Lukas Giannatds signed the Guaranty (Requests, 92.)

C. Stacey -Giénnatos signed the Guaratnty (Requests, §3.)

d.. Under the Guaranty, you guaranteedpdyment of rent and all other sums due

) under the Leas-e2 upqthrough Decemberv3 1,2009. (Request's,i 93.)

€. ‘Under the Guaranty you guaranteed the performance by A.P. Karras, LLC of

all terms and conditions of the Lease. (Requests, 4.) ‘

f You received notice that A.P. Karras, LLC failed to pay rent to Lessor since
’ November 2008. (Requests 16.) -
g. You received notice that A.P. Karras, LLC vacated the Premises, took certain

property belongmg to Lessor and left the Premises in need of substantlal
repairs. (Requests, §7.)
h. You have not made any payment to Lessor from November 2008 to the date

hereof. (Requests, 8.)
1. You owe Lessor the sum of $21,467.72 plus interest at the rate of $8.52 pet :

diem for each day after April 29, 2009 until payment in full. (Requests, q
10.) '
"6.  Pursuant to Rules 36(a) 5(b)(1), 6(a) and (€), SCRCP, the Glannatos had unt11 Apnl

9,2010, to serve re5ponses to the Requests

7. The Glannatos did not respond to the Requests within the prescribed time period and

have not responded to the Requests as of the date of the hee.rmg on the Motion.

2 The ‘Lease” is deﬁned in the Requests as the Lease Agreement dated October 2, 2006 between Jackte C
Hartley and A.P. Karras relatmg to the Premises. .

//W‘ Motion to Dismiss Appeat
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| CONCLUSIONS OF LAW |
‘Based on the foregoing findings of fact and the applicable law, I make the following

conclusions of law. .

Summary judgmént is an integral part of the rules of procedure, infended to exp,e‘di.te the
dispo‘sition-of cases not requiring thelservices of a fact ﬁnd,ef. -Bankers Trust of SCv ‘Benson, 267
S.C. 152, 155, 226 S.E.2d 703, 704 (1976). Summary judgment should be granted if there is no"
_ genuine issue as to any material fact and the movant is entitled 0 judgment asa matter of law. Rule .;
56(c), SCRCP. | | C
' A party’s failure to respond to requests for admissions results in each of the requests beiﬁg
decméd_to have been édmit’ted. “South -Carolina has long had the discoverjrule that failure to
respond to requesfé for admission renders any matter listed in the request cénc'lu'sively adrrﬁtted for
trial.” Scott v. Greenville Hou&ing Authority, 353 S.C. 639, 645, 579 S,E.2d 151, 154 (Ct. App.
2003); Rule 36, SCRCP. A matter deemed admitted is conclus‘ivély eStablished for all purposes of
the civil action. /d. ' .

Pursﬁant to Rule 36, the Giannatos were required to respond to the Requests on or before
April 9, 2010. They failed to do so. Thus, pursuant to Rule 36, each matter contéined in the
Requests is deemed admitted and established conclusively thereby for all purposes in this matter.

The Claim against the Giannatos is for breach of the Partial Guaranty, which is a beach of -
contract action. “This being an action fo‘r the breach of contract, the burden [is upon the plaintiff]
| to prove the~c_ohtrgct, its breach, and the damages caused by such breach.” Fuller v. Eastern Fire
4 & Casualtyfnsurahce Co.,240 S.C. 75, 89, 124 SE.2d 602; 610 (1 962). Based on the content of

the Requests and the failure of the Giannatos to respond to them, the foliowing 1s conclusively
established: that Lukas and Giannatos executed and entered into the Partial Guaranty attached to the
Complaint at Exhibit “E”;. that pursuant to the Partial Guaraﬁty, the Giannatos gudranteed the
" payment of all rent and other sums due under the L_éase between Plaintiff and A.P. Karras and
guaranteed the pefformance by A.P. Karras, LLC of all terms and.conditiOns of the Lease through
Decefnber 31, 2009; that the Giannatos received prope;_notice of the defaults of A.P. Karras, LLC
under the Leése; that the Giannatos failed to make payment or otherwise perfprrn as prescribed by
the Partial Guaranty; and that as a result of the defaults, Plaintiff suffered damages in the amount of

$21,467.72 plus interest, as more fully set forth in the Verified Statement of Account whic_h was -

m\(\t : _ Motion to Dismiss Appeal
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(_ ;

‘ Baeed on the foregoing,'l-coﬁclude that no genuine issue of }nate;ial fact exists in this matter,
and that Plaintiff is entitled to summary judgment_ against the Giannatos for breéch of coﬁtrac_t as a
* matter of law. o :.' '. -
THEREF ORE, IT IS HE.REBY‘ORDERED that t_he Plaintiff’s MQtion for surmmary
judg’ment be granted and that judgment be entered~against‘Stacey Giannatos and Lukas Giannatos,
jointly and severally, in the amount of $21,467.72, plus 1nterest at the rate of §8.52 per dlern from

Apnl 29, 2009 through the date of entry of judgment.
" ANDIT IS SO ORDERED.

February 4,2011 _ WW

S. Jackson Kimball
Special Circuit Judge
York County

#1
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.

STATE OF SOUTH CAROLINA )  IN THE CIRCUIT COURT FOR
- - -} . SIXTEENTH JUDICIAL CIRCUIT.

COUNTY OF YORK )

Jackie Hartley, Case No. O9—CP446%1941f

Defendant.

)
o . )
Plaintiff, )+

_ ) . _

V. ) MOTION FOR RELIEF FROM . & _
~ _ ) JUDGMENT = O~% = =
A.P. Karra, LLC d/b/a/ ). - B
-Eat Well Family ) Yo D B
- : SLE —~ =
Réstaurant, -Andrew P.. ) e gg
Karageounis, Lucas ) ,——/*.::)'_“—_" = m
Giannatos and Stacy ) f;?y“‘ = =
Giannatos ' ) S w O

) .
) -

Lucas Giannatos and Stacy Giannatos move pursuant to

Rﬁles 60 S.C.R. Civ. P. for relief from the judgment and

"order that was entered in this action on or about February

.4, 2011. The grounds,foi this motion are that summary

judgment_was entered on the basis of plaintiff’s Requests

for Admissions, which the Giannatos did not receivé, and tq

 which the Giannatos were unable to timely respond,

constitutingfexcuéablé neglect. Although the record

appears to 'show that the requestsvwere served by regular
mail, -as shdwn in the attached affidavit, the Giannatos
‘never received them. The Giannatos received the notice of

hearing, which was sent by the York County Clerk to the

same address as indiCated inAthe'reqﬁests; buﬁ cannot

"explain why they did not receive the_requeéts,*which were

not sent by certified mail. o Motion to Dismiss Appeal
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The.Giannafos are réady,‘ﬁilling ana‘able»to pfeséht'a
= subétan#ivé.deféns?'to the plaintiff's:claiméfpinqluding_ AA
évidénce-of paymeﬁt retaiﬁeﬁ-by tﬁe piéinﬁiffand not |
Qfedited fo-their~acéOUnt}:and inequitable'gonduéf by'thg fA
,.pléintiffiahd:bthers.':Haa the Giannatos récei&ed_fhe |
,;equests; théy-wopld Have.Servea reSponées and denied'that_
,4théy owe the piaintiff the sum ofA$21,467.72, plus inferest
at ﬁhe rate of $8.52 per diem for eéch“day éfter April 29}.

2009, as stated in Request No. 10.

acy Giannatos ' (//

February 24, 2011.

Motion to Dismiss Appeal
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'STATE OF SOUTH CAROLINA ) IN -THE CIRCUIT COURT FOR
L )~ SIXTEENTH JUDICIAL.CIRCUIT
COUNTY. OF YORK - ) 3 - :

© Jackie Hartley, Case No. 09-CP-46-1941

Plaintiff,
v. AFFIDAVIT OF STACY GIANNATOS
A.P. Karra, 'LLC d/b/a/
Eat Well Family '
Restaurant, Andrew P.
Karagounis, .Lucas
Giannatos and Stacy.
Giannatos

)
)
)
)
)
).
)
).
)
)
)
Defendant. )
)

(CEINENENRUERIE

Gz Wd 1~ WAL

Personally appeared before me,

| Stacy Giannatos ‘who
first being duly sworn says:

1. I am 2 resident of Cha;iotte, North Carolina, éh& my
mailing address is 1416 SajestOne Cbﬁft, Charlofte,.NC, 28260.
I was-bo;ﬂ in Greece, but have lived in the United Statgs for
many_yéars;r The mattersiset fOIth in this affidavit are baéed
dpanmy ée;sénal knowledge or belief.

, 2. 1 have ;eviewed_-the Nofice and Mqtioﬂ for Summéry
Judgment filéd,by the Plainﬁiff and,dated December 6, 2010,
'ahd fhe Requests for.Admission that are éttachea go ity The
first time I eve# Saw.these two doqumeﬁts.was.at'the hearing‘
last month; I never receiféd é copy of ﬁhe Re@uesés in - the
.ﬁail, and never geéeived.'al_qopy of the. Mptiénj ﬁntil I -was_
ﬁanaed a.cdpy in court. . Both'of.thése documentsJ§hbw that-
they wére"ééﬁt to mé and’ my -huéband- at’ our addr§55‘ in

| | B . : ) o Motion to Dismiss Avppeal



1_Chérlotté, and I canﬁétAexplaiﬁ Whaf hapbeneg,'buf'IAnevei
jrecéivéd  theée décuﬁents inz the:'mail, 'aﬁd théréfore ,Was:
- unable to respond fdithem._ | o

3.1 have receivga,-other AOéuments' from the court and
from the plaintiff’s attofney Qhen,they werélsent to me-by'
‘certified -mail, inclﬁdipg the notice éf hééfing;’and the -
notice .éf _tfial' date.v" My Qifé  and i' work from -early
mbrning until'late at nighf,-and while‘I>regularly check my
mail every: déyL my 'neighborhood has had problems witﬁ
Astrangers intgrcepting mail from néiiboxés. ‘I canhot'say
WHether'fhat happened in this case, but can only-say thét I
never received these papers.

4. 1 request the opportﬁﬁity to'preseﬁt m? défense ﬁo_the
plaintiff;s case,:which would inéludebevidence of payment
 byfme=£o the plaintiff of deposits.of_$12,0Qd:60-thaf have
not'beenicredited to me, andAthe fact that T had nofhing to
~do Wi?h'éhe‘pléintiff’s replacement\éf the HVAC'System inA
théu buii&ing _ren%ed- by A.P.  Karias, and should» nof be -
:rééponéibie for any costs‘chéfged for it. |

;_Luk$§'Giannatos

Sworn to before me.this :
A8 **day of February, 2011.
Notary Public for Séuth Carolina

My commission expires: _ARA0l7 .
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A 2]

| Jackie Hﬂartl.'ey,

IN THE CIRCUIT COURT FOR
. , - ) SIXTEENTH JUDICIAL CIRCUIT -
- COUNTY OF YORK- ) '

STATE OF SOUTH CAROLINA

~—

Case No. 09-CP-46-1941

¢

)
. o )
Plaintiff, )
v. ) AFFIDAVIT OF LUKAS GIANNATOS £
o . o ' . _ 5 =
A.P. Karra, LLC d/b/a/. ) ::;22 =
Eat Well Family C ) fn§ ;IU
" Restaurant, Andrew P. ) ::;:‘C; -
‘Karagounis, Lucas ) ==
Giannatos -and Stacy ) L=
Giannatos ) @ =
' Defendant. ) ‘
: )

Personally appeared before me, Lukas Giannatos who

- first being duly sworn says:

1iI,am a ;esident.of Cha;lotte, North Carolina, and my
mailing ‘address is 1416 Sagestone Court, Charlotte, NC,
28260i> I-was borh ih~éreece, but have livedvin the United
States ‘for many years. The matters .set Tfofth ‘in this~
affidavit aré baged‘upon my personal knowledge'dr Belief; |

2.1 have reviewed the Notice and Motion for Summary

| Judgment filed by -the Plaintiff and dated December 6, 2010,

‘and the. Reque'st‘s for Admission that ‘are attached to it.

hearing' last month.' I never received_"a copy of:'the ‘

Requests ‘in the mail, and never received 'a copy of the
. Motion until I was handed a _A'cbp"y-in court. . Both of 'theSe
" documents . show 'tAhat they Wére»‘sent to me at my address in

’ -Motioﬁ te Dismiss Appeal
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'fCharlétﬁé, aﬁd*i-bannot explain'what héppgned, bﬁf I pe?er
.réééiﬁedv theéé -documents in'.thé mail,:.éhd.véhe%éfére  wé§i
_unablé toi#eSpQéd té fhemﬁ B |

3.1 have- feceiVed,fother dqcuméﬁts -from_ thé couft and
1 ffom the plainfiff’s éttérney‘when.they wéré'éént t§Vﬁé By -
eertified‘mail, including the notice éf;hearing,iand ﬁhe-
notice of trial Adate.- ? My wifé‘ ana I woig :from: early
morhing until late at hight, and whiie'I regulafly dhe;k my
.maii 'every <déy, my neighborﬁood  has had problems with
strangers.interceptiﬁg mail from ﬁéilboxes; I cannot éay
whétﬁer'thaﬁ'happened in this case, but can On1y say'that I
never received these papers. |

4.1 reqﬁeSt the‘opéortunity to preéent my defense—to the
:plaintiff;s case, which would 1nclude ev1dence of payment_
by me to the plalntlff of dep051ts of $12,000. OO thaL have
not been credlted to me,'and the fapt that_I had noth;ng to
do with fhe pléintiff'sirepladement ofvthe HVAC system in
- £he bUildiﬁg rented by A.P. Karras, ‘and’ sh@uid. not be
responéible for any costs charged for it. | , A-‘ -l

V/,/L/L/ 7

: Luké§f§1annatos

Sworn to before me this.
A8 Fday of February, 2011.

CLOJﬁ?&4W\_.rY\Gu;TEwﬂ

- Notary Public for Sbuth Carollna
My commission expires: _A2 017 -
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STATE OF SOUTH CAROLINA - o " JUDGMENT IN A CIVIL CASE
COUNTY OF YORK 1 : : CASE NO: 2009.CP4601941

IN THE COURT OF COMMON PLEAS

Jackie Hartley vs. A P Karras LLC -

CHECK ONE:
(J° Jury VERDICT : This action came before the court for a trial by j Jury The issues have been tried and a verdict rendered.

(0 DECISION BY THE COURT. This action came to trial or hearlng before the court. The issues have been-tried or hiedrd and a
: decision rendered. :

O ACTION DISMISSED (CHECK REASON): 0 Rule 12(b), SCRCP; (] Rule 4i(a),
SCRCP (Vol. Nonsuit); O Rulé 43(k), SCRCP (Settled); ~' [ Other: | ’
{J ACTION STRICKEN (CHECK REASON): - [J Rule 40() SCRCP; [J Bankruptcy:
(] Binding arbitration, subject to right to restore to conﬁrm vacate or modlfy arbltratxon award; |
il Other:.
IT1S ORDERED AND ADJUDGED: : (X See atta-ched order; [ Statement of Judérﬁ_ent by the Court:

Order

Dated at York, South Carolina, this 6th day of July, 2011.

Court Reporter: o 5/S. Jackson Kimball
PRESIDING JUDGE - S. JACKSON KIMBALL

. This Judgment was entered on the 11th day of July, 2011, and & copy mailed first class this 11th day of July,
2011, to attomeys of record or to parties (when appearing pro se) as follows:

v - s S Lucas .Giannatos 1416 Sagestone ct Charlotte, v
W Chaplin Spencer Jr Spencer & Spencer, PA NC 28262

P.O. Box 790 Rock Hill, SC 29731 Stacy Giannatos 1416 Sagestone Ct Charlotte,
- ‘ NC 28262 -

ATTORNEY(S) FOR THE PLAINTIFE(S) ~ ATTORNEY(S) FOR THE DEFENDANT(S)

Davxd Hamllton

SCRCP APP-24/FORM 4 - - David Ham1lton Clerk of Court .

Motion to Dismiss Appeal
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STATE OF SOUTH CAROLINA ~ *~ . ) S . |
' A e S : - ) INTHE COURT OF COMMON PLEAS
COUNTY OF YORK ) ' o ' :
Jackie Hartley, )
Plaintiff, ) " ORDER
-— .
vs. ) Case No.: 2009-CP- 46913& — =
o S - ) oS F 5.
- AP. Karras, LLC d/b/a Eat Well Family ) 22: - =
Restaurant, Andrew P. Karagounis, Lucas ) ST - =
- Giannatos and Stacy Giannatos, ) j(“;?“: = 0
' : ) nIO @ m
Defendante. § o T oa

This matter came before the court on June 16, 2011 upon the Motion for Rellef frorn

J udgment (the “Motion”) filed by defendants Lucas and Stacy Giannatos (collectively, “Gxannatos”)

pursuant to Rule 60(b), South Carolina Rules of Civﬂ Procedure ("SCRCP”). J eremy D. Melville
appeared on behalf of Plaintiff, and John Martin F oster appeared on behalf of Stacy Glannatos and

" Lucas Giannatos (collectlvely,“Defendants ’), who were also present.

Based on'the record and the arguments presented, I find and conclude as follows.
| - STATEMENT OF CASE
On January 27, 2011, a hearing was held before the under51gned on a Motion for Summary

Judgrnent filed by Plamtlf_f (“Summary Judgment Motion™). Defendants appeared pro se at the-
hearing fo defend against the Summary Judgment Motion. On February 14,2011, I entered an Order .
Grantin.g-SurnIlnary Judgment (“Order”) in fa'vorA of Plaintiff. On March 1, éQl 1.,' Defendanis filed -
thisf Motion seeking relief from judgment_-pursuant to Rule 60(b), SCRCP, on the grounds of
excusable neglect, relating to their failure to respond to certain Requests for Adrnissions serued upon
them in this action. The factual matter conta_med in the -Requests for Admissions were deemed
adrnitted and established conclusively for all purposes of this action pursuant to Rule 36, SCRCP. '
Defendants assert that they did not Teceive coples of the Requests for Admissions, and that their

" failure to respond constltutes excusable neglect.

g [ Motion to Dismiss Appeal
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4);

o ~DISCUSSION .
“[A] party making a motron under Rule 60(b) ‘has the burden of presenting’ evrdence

provrdmo the facts essential to entrtle him to rehef 7 McClurg v. Deaton, 380 S.C. 563 579, 671 :
~. S.E.2d 87, 96 (Ct. App. 2008). i ‘ '

The Court finds that Defendants have not presented sufficient evidence of excusable neglect

entitling them to relief from final judgment under Rule 60('5), SCRCP. Assetforthin the Order, this

Court previously determined that the Requests for Admissions at issue in thiis action were properly
served by Plaintiff upon Defendants by marhng the requests pursuant to Rules 36 and 5(b)(1) of the
South Carolina Rules of Civil Procedure (Order, pp. 1 2,94.) See Roche v. Young Brothers 3 18
S.C. 207, 211, 456 S.E.2d 897, 900 (1995)(“When the civil rules on service are followed thereis
a presumptron of proper service. ) Defendants have not presented evidence either at the hearmg on
the Summary Judgment Motion, or in this Motion, to rebut the presumptron that the Requests for
Admissions were properly served upon Defendants. Every other document served in-this case was
received by Defendants at the same address to which the Requests for Admission were sent.
Furthermore, Defendants have not presented any other evidence to the Court which would
quahfy as excusable neglect or otherwise entitle them torelief from final j udgment under Rule 60(b),

SCRCP. _ _
- Therefore, it is Ordered that Defendants’ Motion for Relief from Judgment be denied.

ol

S. Jackson Kimball-
Special Circuit Court Judge
York County -

_ AND IT IS SO ORDERED.

S
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

Appeal From York County
Court of Common Pleas
S. Jackson Kimball, Special Circuit Court Judge

Case No. 2009-CP-46-01941

Jackie Hartley, . . . . . . . . . . . . . . . Respondent,
V.

A.P. Karras, LLC d/b/a Eat Well Family
Restaurant, Andrew P. Karagounis,
Lucas Giannatos and Stacey Giannatos

of whom
Lucas Giannatos and Stacey Giannatos are. . . Appellants.

PROOF OF SERVICE

I certify that T have served the foregoing Motion To
Dismiss Appeal by depositing a copy thereof in the United
States Mail, postage prepaid, on July :1:, 2012, addressed to:

John Martin Foster

223 East Main Street, Suite 520
P.O. Box 106

Rock Hill, SC 29731

SPENCER & SPENCER, P.A.

BW\

Jeremy D. Melville ~
226 East Main Street
P.O. Box 790

Rock Hill, SC 29731

K

(4
TE) ATTORNEYS FOR JACKIE HARTLEY

§C Court of Appeals



SPENCER & SPENCER

PROFESSIONAL ASSOCIATION

Attorneys and Counselors at Law

C.E. SPENCER (1849-1921) SUITE 200
C.W.F. SPENCER (1876-1956) 226 EAST MAIN STREET
C.W.F. SPENCER, JR. (1911-1985) —
W.C. SPENCER 1 P.O. Box 790
WILLIAM L. "RED" FERGUSON ROCK HILL, S.C. 29731-6790
EMIL W. WALD Tele—ho .

X n
- DALLINGHAM 803.357.7191
W. CHAPLIN SPENCER, JR.* ' Telecopier
R. ALEXANDER SULLIVAN* 803-327-3868
R. BRENT THOMPKINS* —
JEREMY D. MELVILLE* E-Mail Address

je ‘melville@s firm.
+ OF Counsel jeremymelville@spencerfirm.com

* Also admitted in NC

July 9, 2012

The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals

P.O. Box 11629

Columbia, SC 29211

Re: Jackie Hartley v. A.P. Karras, LLC d/b/a Eat Well Family
Restaurant, Andrew P. Karagounis, Lucas Giannatos and Stacey
Giannatos
Case No. 2009-CP-46-01941

Dear Ms. Kitchings:

Enclosed please find the following documents relating to the appeal
referenced above: (1) an original and six (6) copies of the Motion to
Dismiss Appeal submitted by respondent Jackie Hartley (“Respondent”);
(2) a Proof of Service; and (3) a check in the amount of $25.00 for
filing fees. Please contact me if you have any questions or concerns.
Thank you for your assistance.

Respectfully,

SPENCER & SPENCER, P.A.

Jeremy D. Melville

cc: John Martin Foster, Esq. ‘ .%gg}
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