
THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

Appeal From York County 
Court of Common Pleas 

S. Jackson Kimball, Special Circuit Court Judge 

Case No. 2009-CP-46-01941 

Jackie Hartley, . Respondent, 

v. 

A.P. Karras, LLC d/b/a Eat Well Family 
Restaurant, Andrew P. Karagounis, 

Lucas Giannatos and Stacey Giannatos 

of whom 
Lucas Giannatos and Stacey Giannatos are. . Appellants. 

MOTION TO DISMISS APPEAL 

Respondent Jackie Hartley ("HartleyU) hereby moves this 

Court to dismiss this Appeal on the grounds that Appellants 

Lucas Giannatos and Stacey Giannatos (collectively, 

"AppellantsU) failed to file a notice of appeal in this matter 

within the time limits prescribed by Rule 203, SCACR. 

Accordingly, this appeal should be dismissed for lack of 

subject matter jurisdiction. Pursuant to Rule 240, SCACR, 

Hartley submits the following memorandum in support of this 

RECii:l'VEJj 
JUL 1-0 2012 

Motion. 
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I. Facts and Procedural History 

On April 30, 2009 Hartley filed this action for 

collection of unpaid rent and damages resulting from breach of 

a commercial lease agreement guaranteed by Appellants. On 

December 8, 2010, Hartley filed a Notice and Motion for 

Summary Judgment ("SJ Motion") 1 against Appellants. The SJ 

Motion was primarily based on the content of Request for 

Admissions 2 served upon Appellants pursuant to Rule 36(a) and 

5 (b) (1), SCRCP, and Appellants' failure to respond to any 

discovery including the Requests for Admissions. On January 

27, 2011 a hearing was held on the SJ Motion before the trial 

court. Appellants appeared at the hearing pro se. 

The trial court granted summa ry judgment in favor of 

Hartley and awarded damages in the amount of $21,467.72 plus 

interest as set forth in the Order Granting Summary Judgment 

entered and mailed on February 14, 2011 (" SJ Order"). 3 Of 

fundamental importance to the SJ Order was the determination 

by the trial court that Hartley served the Requests for 

1 A true and correct copy of the Notice and Motion for Summary 
Judgment is attached hereto at Page 22. 

2 A true and correct copy of the Requests for Admissions were 
included as an exhibit to the SJ Motion and can be found in this 
Motion at Page 31. 

3 A true and correct copy of the Order Granting Summary 
Judgment is attached to this Motion at Page 38. 
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Admissions in accordance with the SCRCP; that Appellants 

failed to respond to the Requests for Admissions within the 

time prescribed by the SCRCP; and that each matter contained 

in the Requests for Admissions was deemed admitted pursuant to 

Rule 36, SCRCP. (SJ Order, pp. 2,3.) 

On March 1, 2011 Appellants filed a Motion for Relief 

from Judgment 4 pursuant to Rule 60 (b), SCRCP (the "Rule 60 

Motion") seeking relief from the judgment on the grounds of 

excusable neglect. The Rule 60 Motion was the only post-

judgment motion filed by Appellants. On June 16, 2011 a 

hearing was held on the Rule 60 Motion. The Court entered an 

Orders on July 11, 2011 ("Rule 60 Order") denying Appellants' 

Rule 60 Motion and finding that Appellants failed to present 

sufficient evidence of excusable neglect. (Rule 60 Order, p. 

2. ) Appellants served the Notice of Appeal on August 15, 

2011. 

4 A true and correct copy of the Motion for Relief From 
Judgment is attached hereto at Page 43. 

S A true and correct copy of the Order denying the Motion for 
Relief from Judgment is attached hereto at Page 49. 

100514.3 - 3 -



II. Discussion 

A. Rule 203, SCACR; Subject Matter Jurisdiction. 

Pursuant to Rule 203, SCACR, a party must serve a notice 

of appeal within 30 days after receiving written notice of the 

entry of a final order or judgment. 

"The requirement of service of the notice of appeal is 

jurisdictional, i.e., if a party misses the deadline, the 

appellate court lacks jurisdiction to consider the appeal and 

has no authority or discretion to 'rescue' the delinquent 

party by extending or ignoring the deadline for service of the 

notice." Elam v. S. Carolina Dept. of Transp., 361 S.C. 9, 

14-15, 602 S.E.2d 772, 775 (2004); Mears v. Mears, 287 S.C. 

168, 169, 337 ,s.E.2d 206, 207 (1985) "Rule 203(b), SCACR, 

requires a party to serve his notice of appeal within thirty 

days after receiving written notice of the entry of a final 

order or judgment, and failure to do so divests this court of 

subject matter jurisdiction and results in dismissal of the 

appeal." Canal Insur. Co. v. Caldwell, 338 S.C. 1, 5, 524 

S.E.2d 416, 418 (Ct. App. 1999). 

In the instant matter Appellants are attempting to appeal 

issues that were determined with finality in the SJ Order, and 

as such their appeal is untimely under Rule 203, SCACR. The 
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Initial Brief of Appellants 6 sets forth three issues on 

appeal, all of which directly relate to the trial court's 

findings with respect to the service and receipt of the 

Requests for Admissions. 7 These issues were central to the 

written SJ Motion, the arguments made by Appellants and 

counsel for Hartley during the SJ Motion hearing, and the 

trial court's ultimate determination to award summary judgment 

in favor of Hartley, as set forth in the SJ Order. 

The SJ Order was entered and mailed on February 14, 2011. 

Appellants would have received written notice of the SJ Order 

no later than March 1, 2011, the date of filing of Appellants' 

Rule 60 Motion. Therefore, Appellants were required to serve 

a notice of appeal with respect to the SJ Order no later than 

March 31, 2011. However, Appellants did not serve the Notice 

of Appeal in this action until August 15, 2011. Pursuant to 

South Carolina law, Appellants' appeal is untimely. 

6 Appellants erroneously titled their initial appellate brief 
in this matter as "Initial Brief of Respondent." To avoid 
confusion, this Motion shall refer to Appellants' initial brief as 
"Initial Brief of Appellants." 

7 The sole three issues presented by Appellants in this matter 
read from the Initial Brief of Appellants as follows: (1) "The 
Issue in this case is how the Appellants can prove non-receipt of 
mailed discovery requests"; (2) "The applicable precedent allows 
the Appellants to prove non-receipt of the discovery requests"; 
and (3) "The precedent in seeming opposing to allowing proof of 
non-service is itself subject to factual exceptions." 
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B. A Rule 60(b) Motion for Relief from Judgment Does 
not Toll Time to Serve Notice of Appeal. 

It is well-established that the filing of a motion for 

relief from judgment pursuant to Rule 60, SCRCP "does not toll 

the running of the time for appeal" with respect to the 

underlying judgment. Otten v. Otten, 287 s.c. 166, 167, 337 

S.E.2d 207, 208 (1985); see also Coward Hund Const. Co., Inc. 

v. Ball Corp., 336 s.C. 1, 5, 518 S.E.2d 56, 59 (Ct. App. 

1999). Though certain timely post-judgment motions will toll 

the time period to file a notice of appeal, such motions do 

not include those made pursuant to Rule 60(b) and are limited 

to \\ a timely motion for judgment n. o. v. (Rule 50, SCRCP), 

motion to alter or amend the judgment (Rules 52 and 59, 

SCRCP), or a motion for a new trial (Rule 59, SCRCP). " 

Rule 203 (b) (1), SCACR. 

In the Notice of Appeal Appellants state that they are 

appealing both the SJ Order and the Rule 60(b) Order. 

However, all issues presented by Appellants in their Appeal 

directly concern the Requests for Admissions that were 

determined with finality in the SJ Order. Because the Rule 60 

Motion did not toll the time for filing the notice of appeal, 

this appeal was required to be filed no later than March 31, 

2011. Therefore the August 15, 2011 filing of this appeal is 

untimely. 
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Though Appellants reference the Rule 60(b) Order in their 

Notice of Appeal, a quick review of the Initial Brief of 

Appellants shows that they are not appealing any issues 

relating to the lack of excusable neglect as determined by the 

trial court in the Rule 60(b) Order. In essence Appellants 

are attempting to use what they claim to be a timely appeal of 

a Rule 60(b) Order as a means of bringing before this Court 

issues which were required, by governing law, to be appealed 

in March 2011. 

III. Conclusion 

For the reasons set forth above Appellants appeal is 

untimely under Rule 203, SCACR, and should be dismissed for 

lack of subject matter jurisdiction. Hartley respectfully 

requests that this Court grant this Motion and dismiss the 

above-captioned appeal by Appellants, award costs to Hartley, 

and grant such other relief as the Court deems just and 

proper. 
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Respectfully Submitted, 

SPENCER & SPENCER, P.A. 

BY:~ ......--
w. Chaplin Spencer, Jr. 

Jeremy D. Melville 

226 East Main Street 

P.O. Box 790 

Rock Hill, SC 29731 

Phone: (803)327-7191 

Fax: (803) 327-3868 

ATTORNEYS FOR RESPONDENT 
JACKIE HARTLEY 
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?ENCER & sPENcER, P.A. 

ATIORNEYS AT LAW 

22 6 E. MAIN STREET 

. P.O. BOX .7~O 

- flOCX HIl.l.. S.C. 29731 

TEL 803/327·7191 

-- ----------------

'STATE OF SOUTH CAROLINA ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF YORK ) 
) 

Jackie Hartley, ) 
) 

Plaintiff, ) 
) 

) 

vs. ) 
) 

A. P. Karras, LLC d/b/a Eat ) 
Well Family Restaurant, _ Andrew ) 
P. Karagounis, Lukas Giannatos, ) 
ahd Stacey~i~nnatos, ) 

) 
Defendants. ) 

--------~--------------------) 

Plaintiff's'Atto=ey: 
W. Chaplin Spencer, Jr. 
Jeremy D. Melville (SC Bar # 77473) 
226 E. Main Street· 
P.O. Box 790 
Rock Hill, SC 29731 
Phone~ (803)327-7191 
Fax: (803) 327-3868 

C.A ... No. : 

Defendants' Atto=eys: 
LUKas Giannatos (Pro Se) 
Stac~y Giann~tos (Pro Se) 
1416 Sagestone Court 
Charlotte, NC 28262 

~otion Hearing Requested (attach written motion and complete Sections 

Gorm Motion, No Hearing Requested (complete. Sections II and III) 

[Jproposed Order/Consent Order (complete Sections II and III) 

SECTION I: Hearing Information 
Nature of· Motion: Summary Judgment 

I and 'III) 

E§timated Time Needed: 45 minutes Court Reporter Needed: j3J Yes/DNa 

94780.1 
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;PENCER & SPENCER, P .A. 

A nORNEYS AT LA.W 

226 E. MAiN STREET 

P.O •. BOX 790 

. ROCJ( HILL, S.C. 29731 

m.. 803/327-7191 

SECTION III: Motion Fee 
~ Paid-Amount: $25.00 
o Exempt: 0 Rule to Show Cause in Child or Spousal Support 

o Domestic Abuse or Abuse and Neglect - o Indigent Status 0 State Ag.ency v. Indigent Party 
o Sexually Violent Predator Act 0 Post-Conviction Relief 
o Motion .for Stay in Bankruptcy 
o Motion for Publication 0 Motion for Execution (Rule 69;SCRCP) 
o Proposed order submitted at request of the court; or reduced to 

writing from motion made in open court per.judge's instructions 
Name of Court Reporter: 

o Other 

JUDGE'S SECTION 
o Motion Fee to be paid upon fiiing 

of the attached order. 
o Other: __ ~ ______________________ ~ __ 

JUDGE 

CODE: 

CLERK'S VERIFICATION 

ColI ect ed by: _________ '---______ _ 

o Motion Fee Collected: ____________ _ 

o Conte$ted-Amount Due: 

94780.1 '. 
.- 2 --"-

Date: 

Date Filed: ___________ __ 
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SPE;''lCER & SPENCER, P.A. 

ATTORNEYS AT LAW 

.. 226 E. MAIN STREeT' 

P.O"BOX 7!!O 

ROCK Hili,. S.C. 29731 

TEL 803/327-7191 

STATE OF SOUTH CAROLINA ) 

COUNTY OF YORK 
) IN THE COURT OF COMMON PLEAS 
) 

Jackie Hartley, ) 
) 

Plaintiff, ) 
) 
) 

vs. ) 
) 

A.P. Karr~s~ LLC d/b/a Eat Well) 
Family Restaurant, Andrew P. ) 
Karagounis, Lucas Giannatos and) 
Stacy Giannatos, ) 

) 
Defendants. ) 

------------------------------) 
PLEASE TAKE NOTICE that plaintiff Jackie Hartley ("Lessor") 

hereby moves, pursuant to Rule 56 (a), SCRCP, at. such time and 

place as is convenient to the Court and defendants Stacey and 

. Lukas Giannatos (collectively, the "Giannatos"), but no sooner 

than ten days from the date of service hereof, for· an order 

g.ranting summary judgment in favor of Lessor against the 

Giannatos. In support of this Motion, Lessor respectfully submits 

the following. 

I. Background 

On April 30, 2009 Lessor filed the Complaint in this lawsuit 

. .' 

against the above-captioned defendants for breach of a commercial 

lease.·of property located at 1919' Cherry Road, R6ck Hill,South 

---------- --- -

94752 .. 1 . 
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Carolina (the '~Premises») and for breach of guaranty agreements 

relating th~reto.l 

In the Complaint Lessor asserts a cause of action against the 

Giannatos for. breach. of a Partial Guaranty 2 (the ~Guaranty"). 

(Complaint CjfCjf 35'-42.) As asserted by Lessor in this action, on or 

about July 11, 2005 the Giannatos and Lessor entered int~ a lease 

of the Premises. Subsequerttly, the Giannatos sought to sell their 

btisin~ss and terminate the original lease'with L~ssor. (Guaranty, 

p. 1.) In consideration for Lessor agreeing to a termination of 

the ~riginal lease agreement, the Giannatos agreed to e~ecute the 

Guaranty. (Guaranty, p.1.) Pursuant to the Guaranty, the 

Giannatos unconditionally guaranteed payment of all rent and other 

sums due under a lease agreement axecuted by and between Lessor 

and A.P. Karras, LLC, the subsequent tenant of the Premises, dated 

October 6, 2006 (the ~Lease") as well as for all costs and 

expenses incurred by Lessor in ~nforcing the covenants and 

agreements of the Lease and the Guaranty. (Complaint, p. 7, Cjf'[ 37, 

40) (Guaranty,p.1). 

The Surrunons and Complaint were served upon Stacey Giannatos 

on May 6, 2009 and upon Lukas Giannatoson May 8, 2009: The 

1 Defendants A.P. Karras, LLC d/b/a Eat Well Family Restaurant and Andrew 
SPENCER&SPENCER,P.A. . P. Karagounis have since been dismissed from this lawsuit by Stipulation of 

ATTOANEYS AT LAW Dismissal filed on June 9, 2010 : Therefore, procedural and substantive details 
226 E.MAlNSTlIEET of this action relating to the dismissed defendants shall be omitted except to 

P.O. SOX 790 the extent relevant for this Motion. 
ROC< HlU., s·.C. 29731 

TEl.. 803/327-7191 
2 The Guaranty is attached to and incorporated into' the Complaint at 

I--:E=-x"""'h-l'" b-i t.. "'K". 
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SPENCER &-SPENCER, P.A. 

ATTORNEYS AT LAW 

226 E. MAW STREET 

P.O. BOX 790 

ROCX HIU.. S.C. 29731 

Ti3... 803/327-719" 

Giannatosfiled an Answer to the Complaint on June 1, 2009. The 

Answer by th~ Giannato~ contains a blanket·denial of the claims 

- asserted· by -Lessor in the Complaint and do not specifically' 

reference any allegations of the Complaint. (Answer, 'lI'lI 1':"'4.) 

On March 5,2010 Lessot served upon the Giannatos the 

foliowing discovery requests: Interrogatories, Requests for 

Production and Requests for Admissions (collectively, the 

"Discovery Requests") . The Giannatos have failed to respond in 

any way to the_ Discovery Requests, including the Requests for 

Admissions, as of the date of this Motion. 

Pursuant to the Pre-Trial Order filed in this action on 

September 30, 2010, this case is set on the trial roster for 

Febrriary 21, 2011~ 

II. Summary Judgment Standard 

Summary judgment is an integral part of the rules of 

procedure, intended to -expedi te the disposition of . cases not 

requiring the services of a fact finder. Bankers Trust of S.C. v. 

Benson, 267 S.C. 152, 155, - 226 S.E.2d 703, 704 (1976). Summary 

judgment should be granted if thE7re is no genuine issue as to any 

material fact and the movant is erititled to judgment as a matter 

of law. Rule 5~(c), SCRCP. 

The Court may also grant a partial summary judgment for the 

moving party if on the motion for summary judgment, a judgment is 
~ - -

not rendered as to the whole case and the Court "~ay theieupon 

•.••• -••• " ___ • : •• ___ c ___ ': •• ':": __ .:_ 

-- - .-- -- -- _._- --_ .... :..:... --:"--" . .:.-.,. '-- _. : .. ". ---' .. :. ... ";'~-'" 
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SPENCER & SPENCER, P .A. 

ATTORNEYS AT tAW 

226· E. MAIN STREET 

P.O. BOX 790 

ROCK HIll., S.C. 29731 

T8.. 803/327-7191 

m~ke an order specifyirig the £acts that appear wiihout substantial 

contro~ersy and what material facts are actually and in good faith 

co~troverted.n Rule 56(d), SCRCP. 

III. Discussion 

The only cause of action left to be tried in this case is one 

for breach of the Guaranty against the Giannatos. (Complaint '.['.[ 

35-42. ) nThis b~ing an action for the breach of contract, the 

burden [is upon the plaintiff] to prove the contract, its b~each, 

and the damages caused by such breach." Fuller v. Eastern Fire & 

Casualty Insurance Co., 240 S.C. 75, 89, 124 S.E.2d 602, 610 

(1962) . 

Based. on the content of· the Requests for Admissions (the 

"Requests") and the failure of the Giannatos to respond to the 

Requests, no genuine issue of material fact exists in this matter 

and Lessor is entitled to summary judgment as a matter of law. 

"South Carolina has long had the discoyery rule that failure 

to respond to requests for admission renders any matter listed in 

the. request conclusively admitted for trial." Scott v. Greenville 

Houslng Authority, 353 S.C. 639, 645, 579. S.E.2d 151, 154· (Ct. 

App. 2003). Rule 36(a), SCRCP,provides ih pertinent p~rt that 

n[t]he matter is admitted unless, within 30 days after service of 

. the request ,.or within such shorter or longer time as the court 

may allow ... the party to whom the req1.iest is directed serves upon 

the party requesting the admission a written· answer or objection 

---'--.--~.-~. -II-~-------~-------"':""'-':"------~----Motion to Dismiss Appeal 
.. --.--... -----.--.- .. ~.--.. -----.. ---.-.-.~.- .. " .......... -...... -.-.--.-.-- .. -- --- ----. -----.--------- - --.--- ----- 14 
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SPENCER & SPENCER, P .A. 

ATTORNEYS AT \:AW 

. 226 E. MAlN STREET 

. P.o. BOX 790 

addres~ed to the matter, signed by the party or his attorney: ... " 

A matter that is deemed admitted is conclusively established for 

all'burpo~es of the civil action. Rule 36(b), SCRCP. 

The Giannat6s were required to respond to the Requests within 

thirty days of the date of service thereof. As of the date' of 

filing this Motion, the Giannatos have failed to serve' responses 

to the Requests. Therefore, pursuant to Rule ·36, SCRCP, each· 

matter contained in the Requests is deemed admitted and 

established conclusively thereby. In pertinent part, the 

Giannatos have admitted the following matters at issue in this 

action and p~rtinent to this Motion: 

. (1) The Guaranty, attacheo to the Complaint at Exhibit 
E, is a genuine copy of the original document 
(Requests, p. 2, ~ 1) 

(2) Lukas Giannatos and Stacey Giannatos each sign~d 
the Guaranty. (Requests, p. 2, ~CJl 2-3) 

(3) The Giannatos guaranteed payment of rent and all 
other sums due under the Lease3 up through Decernber 
31,2009. (Requests, p. 2, ~ 4) 

(4) The Giannatos guaranteed the performance by A.P. 
Karras, LLC of all terms and conditions of the 
Lease. (Requests, p. 2, ~ 5) 

(5) The Giannatos received notice that A. P. Karras, 
LLC failed to pay r~nt to Lessor since Novernbei:: 
2008. (Requests, p. 2, ~ 6) 

(6) The Giannatos received notice that A.P. Karras, 
LLC vacated the :Premises ~ took certain property 

ROCl(HII.L,S.c.29731 3 The' "Lease," as used herein, has the saine meaning and definition as that 
__ 1"EL_80_3_/3_2_7-_71_91_· -II-s.e-t.....c.£or..th. i~ the Requests . for Admissions and Interrogatories served on the 

. Giannatos. - - - - -.. M . 
- ... --.-_ --_. -~------::-------'----'-. -.:~-'---:---~~",:",::,c:,-:~_~":c: ___ -:",_,,,,:;,---,--=c::_._-._~:~~'-~ ,0tlOl1 to Dismiss Appp.al 
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· A nORNEYS AT LAW 

'226 E. MAIN STREET ' 

P.O.'BOX 790 

belonging to Lessor and left the Premises in need 
of substantial repairs. (Requests, p. 2, Sf 7) 

(7) ,The Giannatos owe Lessor the sum of $21,467.72 
plus interest at the rate of $8.52 per diem for 

'each day after, April 29, 2009 until payment in 
full. (Requests, p. 2. Sf 10) 

In sum, based on the responses to the Requests, the Giannatos have 

,adIhi tted that they each executed' the Guaranty ; that pursuant to 

the Guaranty they were obligated for the payment of rent and other 

sums due under. the Lease; that they have breached the Guaranty; 

and that they owe Lessor for amounts due under the Lease in the 

amount of $21,467.72 4 plus additional interest as set forth above. 
" I 

Because there are no further issues to be tried in this breach of 

contract action, Lessor is entitled to judgment ln its favor as a 

matter of law. 

IV. Exhibits; Affidavits and Memorandum of Law 

In support of this Motion, Lessor submits the following: the 

(1) Lease (2) Guaranty (3) Requests for Admissions and Certificate 

of Service artd (4) the Verified Statement of Account of Lessor. 

Prior to the hearing on this Moticin, and in accordance with the 

r~les of this Court, Lessor may file with the Court and serve upon 

the Giannatos reply affidavits, as well as other evidence and a 

memorandum in support of this Motion. At the hearing Lessor will 

make sllch arguments and offer such law as appears pertinent'and 

dispositive at that time. 

ROO< HIU., S.C. 29731 

TEL 803/327-7191 
4 This amount is the same as that amount set forth in the Verified 

--'--------fl_£.:t;.a_t.e~en.t~o.i:_Acco.un.t........s.ubmit..t.ed_b_y_:_L-e-s-s-or' as Exhibit "E u to the Complaint. 
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PENCER & SPENCER, P.A. 

ATTORN?YS AT LAW 

'?26 E. MAIN STRttT . 

- P.O. BOX 790 

ROO< HJI.L, S. c. 29731 

TEL 803/327-7191 

WHEREFORE, Lessor respectfully requests· that the Court enter 

an order granting summary judgment in favor of Lessor and awarding 

Lessor a judgment against the Gianna tos, j oint and several, as set 

forth herein. 

Rock Hil~, South Carolina 

Date: /~f?,/;o 
7 I 

SPENCER & SPENCER, P.A~ 

By: -."..-.<:::::::;:z:::....::::::=....::::=~----!--
haplin Spencer, 

Jeremy D. Melville 
226 East Main Street 
P.O_ Box 790 
Rock Hill, SC 29731 
Phone: (803)327-7191 
Fax: . (803) 327-3868 

Attorneys for Plaintiff Jackie 
Hartley 

-------H------'-----'--------'-------------------- Motion to Dismiss Appeal 
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SPENC""clt & SPENCER, P.A. 

ATIORNEYS AT LAW 

226 E. MAIN STREET 

P.O. BOX 790 

ROCK HILL, S.C. 29731 

TEL. 803/327·7191 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF YORK ) 
) 

Jackie Hartley, ) 
) 

Plaintiff, ) 
) 
) 

vs: )" 
) 

A. P. Karras, LLC d/b/a Eat ) 
Well Family Restaurant, P~drew ) 
P. Karagounis, Lucas Giannatos; ) 
and stacy Giannatos, ) 

) 
Defendants. ) 

---------------------------------) 

IN THE COURT OF COMMON PLEAS 

I certify that the foregoing Notice and Motion for Summary 

Judgment has been served on the following by depositing a copy in 

a United States Postal Service" mail box, first class, postage­

p~epaid, on the date and to each of the addressees shown below. 

Rock Hill, S.C. 

December~, 2010 

Stacey and Lukas Giannatos 
1416 Sagestone Court 
Charlotte, NC 28260 

SPENCER & SPENCER, P.A. 

BY:" 2~ ""\ 
~Cnaplin Spencer, Jr. 

JeremyD. Melville 
~26 East Main Street 
P.O. Box 790 
Rock 
Tel: 
Fax: 

Hill, SC 29731 
(803)327-7191 
(80,3)32.7-3868 

ATTORNEYS FOR JACKIE HARTLEY 

r-r-----------'---,-------------'- -------" Motion to Dismiss Appeal 
~.4 
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~ lL'J ' I, Exhibit A 

.. " , ,) 
STATE OF SOUTH CAROLrnA 

, --W' . 

" LEASE AGREENlENT 

COUNTY OF YORK _ ,', 'A'~ J " ~~ ~: " 
", ,'", :', , ,..., ,Od~~' , 
, THI8 LBAS~ AG-REEM:Em, is made md entered into this 2. ' d&.y of ~, 2006, by an.d' 

between Jackie C. Hartley ('~essor') and A. P. 'Karras,. LLC"a SouthCar61ina Limited Liabil.±tJ 
Company, d/b/a East Well Family Restaurant (collectively, "Lessee l

'). ' 
... : ' ." 

WHEREAS, Lessoris the owner of~ i-ealpropert)r located in or near the City ofRo~k Bill, 
Y 0Ik- Cou:i::Lfy" South CaroliJJ;a, located at 1919 Cherry Road, Rock Hill, South CaroJ.io.a and i.:tnproved. by a 
restau;ra:~l.t bniJdbig located' thereon ('1're:rrrises"):: " , , ' ',' " " ' , 

WHE;REAS; Lessee: desires to lease fur a. t~ tbiP:rettrlses f.r-6m Lessor and Lessor desn:es to 
lease for a term the Pre.rnises to Lessee FJ.S s~t foIfu herein; and 

wa:EREAs, Lessor C!lld Lessee intend to express hereinbelow, all of the terins,' oovenants and ' 
conditions pertaining to the lease of the PreiniseS. ' ' 

, NOW, THEREFORE; for and ill consideration of the aQove preambwatj' ;recitals; as well as the 
te;ons cove:ruuits a:D.d conditions set forillbelow, Lessor and Lessee hereby agree as folloWB: 

1: 'Recitals lncorporatedherehi. The above reCitals are hereby incorporated in and 
made a p a;rt ,of tb.i.s Lease Agreement ((~Agreemerrt'~ as :fu.11y as if set rorJJ. YQrbatirribereio... 

2. De;rnise of Preinises. Lessor demises md leases to .Lessee and Lessee Le.ases from 
Lesscir, for the term and upon the r~ covenants and .agreements herein set furt.b., the PremiseS, as I ,/ i 

defined and desoribed above. . , . _ . b~~ ~ c. It ! 
. 3.· Lease Term. The Lease Term of thiS Agreement commenGe6 on'~ /. 

~, 2006, a:oii e:\.'pireson April 30. 2009 C'llrst term"). L,essee has, the option of two consecutive 
additional' five (5) year tenns ('"additional temiB") commencing: on May ~ and expiring on April 30 
pnlvided that Lessee gives Le~sor three months wcittoo. noue-eofits intent tci 6Xeroj.se the option prior to 

, exph~ti.on of anY t~. 'However, ~,ss~e shaIlbJrve thirty (30) days in which to exEirdse dtherof suoh 
Additional' T~ following ,the Lessor7s written inquiry, to Lessee as to whether Lessee ill gomgto 
exerciSe' ,the next ensuing Additional Tw, which inqtili:y tlie Lessor shill make. no mbre than One 

tw . ty(1:W)' MYS before the'fust daY.Pfthe next ensuingadditio:Q..alterm. ',' 

4. Rent'Deposit. Lessee has ,paid a $4.000.00 deposit, the receiPt ~f whlch 1a 
know100.gecl ':Thed.eposit shali .be refunded upon e)..'prration of the first term (April 30, 2009), if Lessee 

" 'has' pi'operiy maintained the, Pn:pllsee ,ElJ;J.d is iti material ccimplia.nce ~th all oime termB and,pToviBi<JIlS of" 
this. Agreem~l LeSsee. oovenantsand agrees to pay Lessor i,uo$bly rffi,tt in adVance in, tl;le amount of 
,$4,,000.00 fur the initial. tB1Ii1 cDInmendng on the fh--st ct.aY 6fthe'i.njtial term.; $4;400.00 per month for the 
firSt additicinBl iei:m Goirrrnencing,-onll{ay 1,. 2-009; and,S4l 800.QO per ,month for th~ second additipnal , 
GOmnlencID.g on l\1ay II 2014. andend:ing on Apri13:0, 2019-." R!Fnt is du.~,oi1the,fust d~y of each month. 

'::and may not 'be witJ;ihe14 for any re,ason 'wi:I.atSoever.' Rent shll.ll p~ paid by G~: or 'cashier'fl' check., -For' " 

, .. ,-~l-=b,~~ t;b::....:..=.:i-======================:=:=-,1 .. 
~ . ,Reedv.ed Time Oct. 6. 1.:l8PM 
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·the Additional' Ter;O:lS,' Tent shall· :include the amounts due f'O!' insurance, teal Propert:{taxes and 
assessmentS as set forth in P arag:raphs 12 and 13 hyreo.f. 

. . .' ··5...·· Use of p:remjses. Lessee may me tb.e P:t'ePiisei· £ot a :restatira:t(t.· Lessee sh'an not· 
.. use or·perinH the prern.ise?·to-be uSed fo~ anyotb.er pllpose W±tholitthe·Wrlttenconsent of Lessor. "L~see' 

.shall comply ~~th all governmental laws, rulos and r~~ti.oDB. Lessee agrees. not to use or perrni.t the 
Premises to be used. in any illegaJ., offensive, noisy,· or dangeroUs rna.TJ1J.e:r- . 

6. .. ·Wru'I;'·aiities of TItle and Quiet J;16ssessjon.. Lessor co-vena;uts. that Le;sor is seiied 
of the. j;lremiBes in fee S?riple and his f?ll right and authority :to make'. and 'enter mto tbis Agreement .. ~ 
and for so long as, Lessee pays all sum.s due Lessor herermde.r: and perfcrbns and obsorves all the 
coveO,ants ru.id. promiSes' hereo~ Lessee sh.al1 quietly enjoy the P:rerri:iBBS, gubjec~ hOW8VB.r to me te:r:m.s of 

. this .Agieement, and LessOr will warrant a:D..d defen,d Lessee in the eIJjoymerit and p'eaceful possession. of 
'. the' Premises throughoUt the. terms of this Agreement.' . 

. 7. . ~7aste and Nuisance. Lessee sh.alf not cor:rnmt o'r 'sUffer 'to J:?e .committed, my 
waste on the 'PremiBes, or any nUisance, ..... 

8. . InmroYe.ments, Alterations, Ad.ditions and Maintenance. ~sor . does not 
wauant 'the· fitness, mercbBntability, design., cond:itiSlDr' capacity, . su:i,tability· orperlormances ofilie 
?Temises and makes no expressed or implied warranties, but rather leases' the Premises "as is." Lessee 
agrees to make necessary improvemen:tsl . alte:i:nations, and additio±J..s to' the Premises (collectively) 
('improvements''). The improyemBIlts, wbichshalI have Lessor's prior written approval8..LO as follows: (a) 
shall not impair thevalu.o ofth€ Premises; (b) be built in good and :workmanlike manner and in 
com.pliancewith· ail goVernIDE?Iltal regulations;. and (c ).be prorrIptly patd fot by Lessee. A perma:noot sign 

. may be placed on the'preII!isasproYiiied that such sign complies with applicable zoning.restrictions. 
Lessee shall m~tain the Premises to keep the same in a good and tetLmtable condition dmingthe term of 
this AgroeIDem, inCluding keepiPg the' interior and exterior o~ean Eill:d orderly. Ill· addi.tio~ Lessee' is 

.. ro---SpOILS1ble 'for the plumbing, electrical, heaf and air-candii:ioning systeJJ;lS", root: "\-v1.ndows and glass .anCi 
keeping the grass cut and the parldng lot froe. of traSh and debris.' 

9: . personal Prop erty and Firtrrres. Lessor's fixtures and eqrtipmB.D± locatod. on the 
Premises sh2ll reinaill the property' of Lessor. Lessee may install .fu.ttdi.ure, supplies, m.Yentory, a;ud 
mercb,aD.dise and other persQnal property oonsistBnt witli and neoess8J.-Y· for the Use of the Premises.; su,?h 
property 'iem'an:rs "l,essee 1 S p~;tSonal properly, which Lessee mayremove at any time .. "All fu.'tures. and' 
irriprovements to the Premises shall become the property of Lessor immediately uPon the construction, 
~tion or attacbmeni fuE?!"eof to the .Premises .. Included w: t:hls Lease AgreleIDeilf is Lessetl's right to 
use the follo"V\~g equipment (collectively, the "Equipment''), whioh lB o-wned by Lessor: . 

. . .' . . . 

45 ahatrs 
1.6 boothS 

·"25 tables 
1 ~ce :tnacbirie 

' .. 1 hood/ventilation system 
. 11- stainless racks 
. LstainlesssiDk Q.60mpartments) . 
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lwalk-in cooler 'and. freezer , 
1 sWrJess djshwash~/WaBhtabl£? with sprayer 

Lessee shall rn a,iptarn the' Equipment" in gooo. worlcing otrlet and ,repbce any brok~ or' damaged 
Equipment With similar eqUipment.,' At' any time, ,Lessee may return. my of tho equipment to Lessor 

- (excluding the hood, siple and walk-in coolm- and "freezer) and -opon snch tei-unl, Lessee shall have no 
fbrther respoTIBibilityfoi such equipment, except the equipment shall be :in the aforestated oondition at the " 

, tirrie of sUch n;;~ ,', ' , 

10: 'AbatrdoIl.ment Le.ssee shall not \Tac~t~ .or 'abandon 'the Prern:iBes ~tally time' I 
dining the term of this Agreement. If -Lessee ab aridoDS1 vacates I or surrendors tho Prerriises. or is I 
dispoSSes8~ by pro'cess of ,law, or otherwise, .fora period' eioeeding, :3 0 'diys, 'any personal p~perty I 
belonghig to Lessee and left sm theJ7amises shaH be deetued to be aba:ridonea., at,the option of Lessor. , 

11. NoESt~tein Lru:;.d!Ownershlp of Improvements.' This .Agreement crea,t~s the' 
relationship of L8JJ.d.lord and Ten.antl betWein Lessor ,and Lcssce; no ostato shallpas~' out of Loss~r; aud 
the rights- of LeSsee under tbls Agreement ooilStitute a ,usufr.u.Gt, not subj eet to LevY and sale. ", 

! 

i 
I 

i 

I 
I 

12.' Prop~i:y TaXe1l and Assessments. Lessor shall pay all real' property taxes end 
assessments for the iuitial.te:rrn.. Lessee shall pay all one-half of property taxes and assessments levied 
aga:inBt the 'Premises during, the additional tetins of thls AgJ:eementby payipg a prorated amount each 
morrth, which will total Lessee'BshMB for the' total of the amoUnt du.e for 'annual property tax~s end 
aSsessments. Lessor will pay 'the property taxes by making monthly paynients iIi addition to montbJy ~ 
w1:rich..sh.a11 be cine with the ,rent payments.' If property, taxes are mor~ than the amounts paid to Lessor, 
Lessee shall pay Lessor any additional a,mounts due ,witmn 30 da.ys notice of a.d.cLTtional mnoUJlts 'due. 
Lessor shall refund or GTeditany amoUnts' that Lessor paid for property taxesm excess' of the amount" 

I ' 

acto.al1y owed for property taxes, . ' > 

, Lessee shall pay'all property taies and assessments on pe.rson.al p~perty or equipment 
looated atthe Premises. ' ' " 

13. ' ,Inrnnmce. Lessee .shall ~n and keepi:o. force insuj;-an.ce of the tyPes and in 
'8IIlounts custoro.arily carried jn lines of business similar to Lessee, including but not limited to general 
ilabilityin the amount of $1,000,000.00 and adyqu.t4~,worker' s b9IIlp~afiOn, carri~d in COIIgJa:JJies 'a1J.d in 
amount sati.B:factory to Lessor; ann Lessee shall exbibn or deliver to Lessor Such policies ~r insurance 
,upon request o~Lessot. During the>initial term, Lessor 'shall pay the pro,{x:rrty insuranoe on the.P.re:mises. 
Dlliing any additio:ria1 tem:J..S, Lessee shall pay oTIfrhalfofthe properly inBuran:oe on the Pre:rnises ... 

14; Utilitie~. ' . Lessee shall pay all oharges for gas,Virater, fi;I.el, electricity, end other 
, utilities used by Less'ae 0;0 tb.e~temises~ , ,,' ' 

15. .i:ndemnificatioIlB~Less~ agrees tci ~d shall in~ID.1lli7, d~fund,~a:ve an:d hold, 
hsrrnless Lessor from and agai!J.Bt any and all loss, liability, expenses Or darn.age of any kind or nature and 

, ,£rom any.sUits, eausesof a..crt:i.on. olaims or d.emands; inclu.ding'reasonable a.ttorneys' fees an,d'my other 
costs ~sooiated thereWith, IDyolving, at1.si:J.1g from Lessee's actions at the Prenllses., ' , 

. " . . . 
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. ·16. lessor3s RIght of Entry. "Lessee shall permit Lessor and his agents to . enter to.tO 
. and upon the Preuiises at all reasonable times for the purpose of i:o.specti:o.g, testing; assessing, or showing 
.~ PtBnJ..i,ses to potential puiohasm or tenants, or fortb.~ purpose of posting) nopoes,.witholIt' anyliability . 
. to Lessee for imy loss of oCGUpation or quiet enjoyment ofth.e PnmIises"occasi6ned by m.e entrY. For the . 
. purposE) of this :paragraph,anyti.rD.e, w;th or without notice, during the . hours of operation. of Lessee's .. 

. ' h'usinessopetations shall be .deemed a rbascinable ti1;ne for entry. . . 
. . . .' 

17. . ,Condemnation. In 'the event the enti..re Pte:t;rtises shall be appropriated or fa.ken 
u:o.der the power of emimlTIt ~oma:in; this· Agreement shall teITninate and e:1.rpire as of the' date. of such 
taking,. and Lessee shall then be released from any liability thereafler 8.ocrmng under this Agreem.eni' In 

... the event a portion oftb.~· Premises shall be so apprOptia±ed'oc taken and the Te:rnlllnder of the PreiniBes 
. shall pot be reasonably suitable f'Or Lessee's use and oocupation, then Lessee may te:tminat$ this lease by 
notioe'to Lesso;r w~thin 60' days a:.ru;r the date of condemnation. If Lessee sO- te:r:roi:o.ate.s this Lease, ~nt 
abates as of the cfute of t~rmination. . If partial t~c:ing 'occurs and Lessee cannot' or does Dot 'elect to 

'teJIIJinate this Agreement, this Agreement shall continue in force'as to'the remainjng portion of the 
Premises with a fair abatffin8m of the Monthly R~nt' Jll the event of a partial takfug, Lel:isor (}.) m,ay m.ake, 
at rl.S sale expense, any- .repairs or aJ.tetB.tiom· to the Premises which may. be . necessary . to restore the. 
Prerrrise~ in so' fur as posSible; to their condition prior to the. taking or oonderimation; or: eli) may, by:: 

. givtng notice to Lessee 'Within 60 days after the date of s1.).ch taking or cop!is;ruiaiiQn, terilliru.te this 
Agreement. In any event, fuel condem,nation' aWard. belongs to Lessor, but Lessee may seek a ~E1Jarate 
. El'Yard for its losses; if Lessee 1 S 'award does. not diminish Lessor's awarci . . : 

18. . . Assigru:o;ent fIl),d Sublease. Lessee may not assign or sublease . .i:tB rights or 
obligations heremndei tGl any. other person or entity, without prior writtenp'ermission. of the Lessor. 
Lessor retains the right to approve or rej ect sublease or assignee,' subj eet to a good faith standard, 

19.. De£aliIt. The following events shall constitute a default of this Agrelemerrt. 

A' . 'The Lessee is guilty during any full twelve (12) month oonseGUtive periqd 
pr~ceding such late payment.ofbei:D:g lat$ in pay;ing Rent mote fu..a:o. two (2) times, then. the non-payment 
of Rent for a period exceeding fiye (5)' days after the due date thereof shall be a default; . 

. . 

. B. The nonperfonn8.nce: by Lesseleof any term, GOyooant, Or condition of this 
Agreemynt .cother than paym~t obligat\~:rtJ.s) which is not cured or a good.faith effort to cure such d.efault 
is. Dot coiW.nenced during . sUch 30 days and diligently pursued if the -default is such that it cannot be· 
reasonably c~C)d. within 3 O' days aitm- 'I:vritten. notice .thereof frolIliessor; 

C. Any affitoiative act of 1.usq~'Y'eo.cy by Lessee; or tUe :5J1ng by Less~e'of any 
petition under anY bankruptcy, reorganization, insolvency, or moratorium law/ or any law for the relief of, .' . 
or relating to, debtors; and '. 

. . .' D: . The :filing of a:dyfnvolUIItary petition under any bankruptcy statutE) against 
Lessee. or the appomtmelnt: of any' receiver or tnls"'L2;e to. Wee possesSion of the he.tiJ.:iSes unless such 
petition orap'pointnien.t is set aside or withdrawn or oeases to bern effeot·~ 20:days· or the date of the 
filing or appointment . 
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, 2.0, Remeclles ,on Default On occurrerice of any oft1:le foregoing eve:rita of defuuJ~ 
Lessor may' 

, ,A: , T~ate t:1iis Agreem;mt,such termiriation to be effective terdiO) days 
, folloWini written notiCe by Les.so(to: Lvsse$ of Lessor's election to terniliiate, this Agreement if Lessee 
"has not cured such def'milt ~'llring su;oh ten.(l g) day noti ce period; -

B, If Lessee does :n~t pay Rent :miliin:livc, diyS' of th~ due date;, Lessor can 
S""LB...rt'tO have Lessee meted. Tbis is Lessee's notice aJ,id Lessee is not entitled,to other :o.otiC? 80 long as 
the failure' of the Lessee to pay ,the ~ by the, due date has riot occurred more than ~o (2), times fuany' 

, full twelve (12) month preceding suoh Ilo:u~payment, the Lessor agrees to allow the Lessee to remedy the ' 
defanlt if the Lessee pays .such Rent no more'than then ten (10) days after Lessor's notice of sUch failure 
whlch notice the Lessor maygive byany means reaSonably ,likely to b~ receiye~ by Lessee~ 

~ .. , . 

C. ,witham declBring this Lease teto:rinated, sue fat and collec.t all SU::tDB Qr ' 
a:tiJ.qunts due Lessor from Lessee under this Ag:reemen..~ IDoluciiug, but not limited to', accrued' rent, , 
accelerated future rents

" 
damages, iesultingfrom LeSsee l s ,defaults of this Agreement,' cind other 

consequential d..aniages; , , 

'D. 'Re--ente:t and re-let the Premises' for eind on behalf of Lessee Without 
~ting this A~~ent; and 

E. Exercise any appllcabl~ lega;, 'or equitable rem~dy, 

21. Payment, Late 'Charge and Interest' A payment ,to Lessor 1s deemed marie a:o.d 
, effective as of the date of ac.tn.al ;receipt by Lessor, In the event Lessee shall fail to mako paylne:tIi: of Rent 
on or before the :fi..:fth day following thB~ due date thCiroof a late' charge equal tol 0% fa the Rent ElIIiomrt 
,,,haIl beoome ir:tiniediately due BUd payable for each such late payment', ,,All sums payable to Lessee to 
Lessor under this Lease, if not paidwhen d-u.e, shall accrne ±merest at a rate of 15% :frOm their due'date 

, mill IS ill d. 

,22, Election to, 'rermiriare. Th$ copnnencement and ptosectrtion .of ,sny action by 
Lessor ,in fo;rcible entry and detainer; ej eotrrie:oi or otherwise, or any' ex.ecu:tion of anY:Ndgmeut or decree 

, obtamed.in ariy action to 'reoo~er'IJos~essiori of the Premises, ,shall not De cousttued.a,s81l election, to 
ter±rrinate'this :Agree:ment unless Lessor expressly exerciSes its option hereinabove proVided. to' declare the 
tqm ,hereof e;b.ded, whether or Ilot such et:Itry or re-entry is, had or' taken under, ,suw;m at}" proceedings or 
oth~e, and shall be ,dvemed to have, absolved or discharged Lessee,itom any of its obIigatiollB and 

,liabilities fot the remaindet efthe tenn oftlris Agreement, and Lessee shall 'not Withstanding Such en:tIy or 
f5:-ep.l:ry1 con.tfu.ue'to "be 'liable 'tor the periodic paYment of fu~ rents and :the perfoitrumce of the other 
'coveuants'and cond±ti~ns, pereof and shall pay, to Lessor :a11 mou±hIy deficits Biter any S'O-ch re-entry in 
mo¢hly installJ;:Iie:ois as the amounts of sueh defi6its :fro7:n timeto time are as~ertained. ' ~ " , 

, , 

" " '23.', Remetlles CurIl1rlati've. . Bvery right and remedy pTI;lyided'm this Agro~ :is , 
disti;nct £rOlland emnulative to ~ othe:r'rig1lt Or relmedy'UJ;lder this Agreemenr~ afforded by law or', 

,: equ±ty. ' EverY such right and umieQY may be exeT:clsed cori~y, ind6p'endeb.tly or suooessively. ' 
-. . - ,.-
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24. Walyer of Notice. Except for such notices to Lessee as ate specifically required to 

be giyen under this Agre~ment, Lessee w~ves theservl.ce of any notice to tenninate this Agreeme:i:rt or ~ 
TCl-OOrer the hemjsesj and waives the servioe of any demand rorpEi.ym·est afrent or for 'possession of the 
Premises arid othm-demand Qr):).Qi;J.ce pte8cnlJedbylaw. . . . .' . 

. 25. . A~cep"tmic.e cfRent'· after Defanit.: The receipt and acceptance by Lessor 
p~yrilen±s as fuo)" bocomeciue ;from Lessee where Lessor has knowledge' of the exlsten.oe of.a breach. of a 
tertIi OT c~ndition of this Agreement) or after Lessor has 'served notice', oommenced an action, or obtained 
a final judgWe:O.t for a breach d this Agrcomorrt ~y LesSO(\ . shall' not bo COD,6iru.ed a.s a WaiYer of the 

. bre~h py Lesscir arid shall not operate to pteju.dice, waive or anectany right or remedy that Lessor may 
navo urider this Agre$n:ian.t Or by Dperation of.1aw, as :tb.at breach or 'any future breach of tho same'or of a 
di£ferellt nature.. . . . 

26, Costs, Ex;penses nnd Attorneys' Fees. Lessor shall be entitled to recoverdall costs 
and expe.nses ;l:o.curred·by it; including reasonable. attorneys' fees,'in the enforcement OI defe:b.sCl of.my . 
provision of tJiis Agr~emeD.t regarCU~s 0 f whether or not a civil action is commi:mc~cL . Howc;lver, in any 

. lji:igation under tbk"Lease, the parties agreo. that the losing party shall be obligated to pay the :(sa.sonable 
attorney fee and other casts BDd eXpenses for the prevailing pa..-r-ty, as sllch'prevailing party is determined 
BDdsuch fee and' co~ are set by the presidIDg Judge. . 

. . 
.27. Captious.' The captio:t;1S and headfugs of fue Paragraph of this Agreement are for 

. COllVem1BlJ,Ce o;oJ.y and are not .to be usedto interpret or define the provisioIlB ofmis Agree>menl . 

28. No Waiver. No waivcr- of a breach of any of the covenants or promises.ofthis 
Agreement shall be construed as a waiver of any succeeding breach. of the same or other-covenant or 

. . ' 
proIDlBe. 

. 29, . Severabilitv. In the.event tbat any provision of clause oftbis Agreement conflicts 
witb. any appJicable law, the o.thei' provisioIlB of this Agreemoo.t snail bo givon effeCt as fully as possible 

. '''withoUt the oonflicting p;royiSion, and to this end the provisions. of this Agreement are declared to be 
s e-vera.b Ie. . . . 

30. Entire Agreement... The. parties acko.owledge that ,no 'wa;o;;mties (e6.]Jress or 
implied), repJ:eS.8J;l.tatiOlJS .. ot i1;l.dnc~~ have b~ made otb.5r; th.aJf tb.o$e ex~e.ssed h:~; that tbis 
Agre~ent S4.persedeS any and all prior m·emarand.a~ ·coIrespond.ence~ Cdnversatians, negotiati.oruand 
·aWee.ro.entspertaining to the Premises or the ma±ters herein expressed.; and that this Agreement "constitutes' 
. the entire agreeIQ.ent between thorn. . . 

31.AItlendment The terms ofthiB Agreement maybe modified in whole or.in part 
only by a'. wri.tte.D. instiurilent signed by the. Lessee and Lessor .. Any oral agreemerit to modify this 

1 AEre~e;ntsb..al1 be 'Void wdof no force and effect. . - . . 

32. Governing Law and Fonrm. The validity, :canstnicti.on and effeCt of this-
Agreement shall be gOverned by the 'laws'of the state of Souib. 'Carolina, and the parties hereby. c.onsent to 

. the exclusive jurisdiction of. th~' Courts of'the. South. 'Caro~a for resolution of any· dispUte a.:risID.g 
. .' ·hereunder. 
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.~. 
33, . Notices. All.nOtices,·req}lests, demands or other cominunioatlonS·glven. hereunder 

'shall be in .writing and be.sent eii:her (a) by~blmd, or (b) by cerlified·Uniteci"States Mail, return receipt' 
. requested., ot ( c) by' oorrrrrierd.a1 overnight delivery service, . and in any woot With all postage; fees and 

deliwry charges prepaid. Such notice shall.be deemed to have been given on the earlif?r date of the 
following: (i) receipt or refuSal of d.eJiveIJ1 if delivered bY)la:rld or by overnight barrier, cir eli) the firm . 

. day followhig the date of ~ePosit ill an official depository of tho Uttited States rnai}., if mailed,. All notices . 
.ilia1l: ~e IDBiled or delivered., as set forth above, addre'ssed to .the following addtesses: 

·To Lessor: . Jaokie C. Hartley· 
2638·Cla.xtonDrive . 
Rook Hill, SC 29732 

To Lessee: Andrew P. 'Kliragom:ris, Ma:nager 
, A p, Karras, LLC . 

,,- 6303 Robin Hollow Driye 
lY.fint Rill, NC28227' 

Each p,arty may chBnge the address or a.d.dresses to which notice is :to be deli'iJe:t;ed to it by 
notifying the other party of fue address or addresses·in fuo rn.a;oner prOvid~d ·herein for giving nonce, and 
each su.cl1 change of address shall be effective 30. days aner'suchilOtice of change is g:iyOO. . 

34', Property Atr:tb.oritv and' Aclmowledgetnent By the' respective: signatures on this' 
. Agreement, Lessor and Le.$see ropresent, ·declare and warrant that each has the property legal·a:rrtb.orlty to 
e~ecute andent~ into this Agreero.en~ and to become bound by mereta, . 

. 35', .. SealeLl In.strnment. Lessee. and Lessor agree that by sigrrlng below they intend to placo 
their hlID,ds andseals upon this Agreemont and that this Agreement shall b~' oonsidered in everyrespl:!ct to 
be a s~ci.led·instmmeut . 

36, Effective Da.te, 'The Effective Date cifthis A~ee.ment shall be deemed to be.the latest'date 
.. thEt all p~es 1iE:~eaffixed thefrsigria±ure hereto, . . 

IN wITNEss· WHEREOP; Lessor and Lessee have caused. this Agr~m~t to be executed.and 
sealed as of the effective date,' . . . . ... ': . 
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_,~O 'V',d: D. LVVD curm DtH/IIVlYi II Lt\ I I VI\ . 

IN THE PRESENCE OF; . 

LESSOR: 
. . 

B~W·- c!~ 
. .J rkie C. Hartley ... . 

DATE: .:cY d 'Ie 0 J 6 ~ \. 
. ) 

(Seal) . 

LE8SEE: 

By. ~~~~------~----+r--~-----

" 

.. 
D~.;ru.J Tf~ft n"f ~ r~rQDU 

er 8l.ld Manager . 

I 
~ : 

... l-
o 
; 

. ~ 
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" , Exhibit B 

" 

STATE OF,' SOUTH CAROLINA ) 
) AGREEMENT FOR 'TERMINATION OF 

COUNTY, OF YORK ) LEASE.AND PARTIAL GUARANTY 

,THIS AGREEMENT FOR TERMINATION OF LEASE AND PA...R.TIAL GUARANTY 
'is made and entered into :this (;.J.?v day ofOc;:tober,20G6 by Stacy' 
Giannatos, arid Lucas Gia.nnatos ,(collectively, "Guara...T1to.rs,r) 

WITNESSETH: 

WHER,EAS, Jackie C. Hartley ("Lessor") leased the, Premise-s, 
consisting- of the real property arid building, located at 1919 
Cherry Road, Rock: Hill; South Carolina, including ariy fixtures and ' 
equipment owned by Lessor, to Guarantors by Lease Agreement signed 
January 18, ,2006 ("Lease"). ' 

WHEREAS, Guarantors' seek to' sell their business to A.P. 
Karras, LLC, including an:y ,rights in and to the Lease; 

, WHEREAS, the Lease contains a provision allowing assignment 
or sublea,se upon Lessor's approval and, the payment of '$8,0'00; and' 

. ' , 

WHEREAS, rather than assign the Lease, GUarantors wish to' 
,terminate the Lease with the payment of the $,8,000 fee,andpartia) 
guara...T1ty'of the new lease with A.P. Karras, LLC, (""New, Lease"). 

NOW, THEREFORE, fpr and in consideration teJ:ITI.i.nationof the 
Lease and of Lessor" s entry into the 'New Lease with'A. P.' Kairas, 
LLC, the receipt and sufficiency of which is hereby acknowledged, 

,Guarantors agree as follows.' 

1. ,Recitals Incorpo"-a ted Herein. 'The abovereci tals are 
hereby incorporated in and made a part of this Guaranty as 'fully 
as if set 'forth 'verbatim'herein. 

2.' Termination of Lease; Payment. Upon the execution of 
this Agreement, the payinent of $8,000 to Lessor and A._P. Karras, 
LLC's entry into 'the New Lease, 'the Lease shall be terIn.inated.' 
Payment shall 'consist of (i) Guarantors tendering acertifie~ 9r 
cashierT scheck paycible 'to Lessor in the amount of $4~OOOupon 
'execution ,of this, Agreement arid (ii). Les'sor ke~pin'g the '$4,,000 
depos'j. t paid by Guarantors described in Paragr,B:ph 4 of, the Lease . 

. ".' ".' .'. . . 

3'. Partial Guaranty. As consideration f~r termination of 
the Lease' and, Lesso,r's entry into the New Lease. with A. P. Karras,: 

',LLC; ,Gua-rani;ors unconditionally guarantee up. andthiough D,eceInber 

79061.1 
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31, 2009: (i) the due and punctual payTIi.ent of all Rent and al.l 
,other sums due, including interest: and penalties,-to 'be,' paid by 
"A. P. Karras,' 'LLC to Lessor pursuant, to the New, Lease or arising 
out' of :A.P~ Karras, 'LLCC s default ther~of;' and (ii) the 
performance ,by A.F'. Karras, LLC of all the terms, 'conditions, 
covenants, and agreements Of the" New Lease. Guarantors coven~t' 

'and agree ,to' ,pay 13:11 of Lesso,r's costs, expenses and reasonable 
'attorneys' fees incurred in enforcing'the covenants' and agreements' 
o,f A. P.' Karras, LtC' in the New Lease or incUrred by Les.sor in 
enforcing this Guaranty: , ' 

4. Notices .If A. P. 'Karras, LLC defaults i:p any covE;:ncint 
or agreement of the New Lease, subject to' the December 31, 2009 
,date referenced above, 'Guarantors shall pay'to Lessor' all payment, 

'obli'gations w~thin five days of ,notic'e bf default and demand for' 
payment. Except, fbr the not'ice "S'et forth in the preceding 

,sentence,' Guarantors expressly waive notice of the acc'eptmce of 
this Guaranty, presentment, protest, notice of protest and ~Dy and 

,all demands for pe'rformance ,or any and, all notices of ,non­
performance that might otherwise be a condition precedent to the 
liability 'of Guaranto.rs under this Guaranty. Notice shall be 
consideredeffective'and,valld, whether' or not actually received 
by 'Guarantors, if deposited in the United States Mail 'with 
sufficient postage attachec:j. thereto. arid addres~ed as fo-llow.s:: 

,stacey Gi~QDatos and Lukas Giannatos 
\ l\\. b', <::::, ~"h ~'E' ~ 

5. ,Guaranty. of, pavment. Thls Guaranty is a guaran~y of' 
payment and' not of collection.' Th,e liabili'ty of Guarantors on 
this GuarCl.iltY,shall be direct and imrO.ediate and Dot conditional or 
'contingent ,upon the pursuit, of any remedies against A.P. Karras,' 
LLC~Guarantor~ waive any right to require that a...T1 action'b~, 
brought against A.P. Karras, LLC. In the'eventA.P.' Karr'as,"LLC 

'defaults and fails -Co" cure, Guarantors sliall become, 'without 
nQtice, iffimediat~ly liable to 'Lessor' for the full amount of the 
default." 

, 6. Liabili ty Unaffected. Guarantors covenant and agree 
that, without releasing, diminishing or otherwise affec'ting the 
liability of "Guaraptors or the ,perform.anc'e of' any 6bliga tions 

-co:ptained 'in this Guai-anty anci withotit affecting the rights .of 
'Lessor, Lessor may, at 'any time and from time to time, and without 

notice to, or :t:urther, consent of Guarantors: (i), make any agreement 
~educing the term, of the New Lease or, otp.erwise modifying the 

'7906"1.1 '. L 'c::..-- Motion to Dismiss Appeal 
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terms of the New Lease, including terms . with respect to ':rayme'nts 
of Rent or other SuIns due thereunder; (ii) waive ~ exerci,;;e, or 
refrain from ~xefcising any right~ L,essor might'hav~ Under the New' 
Lease; ar+d ,(iii) ,consent to any assignment' or, sublease, in 
accordance' wi,th the' New' Lease. 

, ' 

N~ither Guarantoi-s' obligatio.uto make payment.in accordance 
wi'th the terms of this Guaranty ,nor any' remedy for the EmforC!:iment, 
of this 'Guaranty shall be impaired, modified, changed, released, 
or ,limited ip. any niann,er by any impairinent, modifi~ation, -chailge, 
release,' or limitation of the,liability-of, A. P. Karras, LLC or its 
estate in bankruptcy. ' 

'7. 'DefinedTerms. Capitalized terms 'npt otherwise 'defined 
in this Guaranty shall have the meanings provided therefor in the 
New Lease. ' 

8. ,Severability. In the event that'any provision or clause, 
of this Guaranty conflicts with any applicable ,law, 'the, other, 
provisions of this Guaranty sha,ll be given' effect as fully as 
possible without the conflict'ing provision,' and to this end the 
provisions of this Guaranty are -declared ,to be" severable. ' 

9. Governi~g Law and Forum. The validity, construction ~T}d 
effect of this' Guaranty shall be governed by the ~aws of the State 

,of South Carolina, and Guarantors hereby 'consent to the exclusive 
jurisdiction of the, courts of the, state' of South Carolina for 

'resolution of any dispute arising hereunder. 

10. ' Successors and Assiqns. This Guararity shall bind the 
successors' and assigns of' Guarantors and inure to the benefit of, 
the'successors and assigns, of Lessor. 

, IN WITNESS ~OF, Guar:anto:z::s hav:e caused this Guaranty to 
be executed"and sealed: as of the 'date'set forth below. 

" 
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. ~Y Giannato: ~.~ / .. DaL..e.~Oo 

L~~'" 
Lucas Gianna tos .() ___ d. 'j 6 

Da te : -t!,...---><"'C-_-
I. C .~.'~. ~ ' . 

. 
'acti .. e. C. Hartl y _ . . 
V . ·Date:?U .... 0~O(, 

.".-..... 
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. SPENCER & SPENCER 
. " I'ROJiFSSIONAL AsSoi:::uTION . 

Attorneys and Counselors at Law . 

C.E. SPiNcER (1849-1921) 
C. W.:E. SPENCER (187&--1956) . 
C.W.E. SPENCER,JR. (lill-1985) 

. W.C. SPENCER t, . 
,·WlLLIAML. "RED" FERG'OSON t .' 

EMILW. WALD t ' 
PAUL W. DILuNGHAM 

, W. MARK WB!TE'i' 
, W. CHAPLIN 8PENCER, JR. * 

. R.Ar..ExANDER SIJLLIv.AN'" 
R. BRENT THOMPKINS· 
JEREMY D.- M,EL i'ILLE* 

tOfCou:=! 
* Also admitted in NC 

Exhibit c 

March 5',. 20J,,0 

Lukas and stacey Giannatos 
1416 Sagestone Court . 
Charlotte, NC 28260 

SuiTI: 200 
226 EAsr MAIN STREET 

·P.O. Box 790 
ROCK Hrn.., S.C. 29731~6790 

Telephone. 
803-327-7191 

Telecopier· 
803-327-3868 

E-Mail A.ddress 
jeremymelville@spencerfir.m.wm 

~e: Jackie Hartley v. A.P. Karras, LLC d/b/a Eat Well Family' 
Restaurant,' et al.. 
C.A. No. 09-CP-46-1941 

Dear Mr. and Ms. <;iannatos: 

Enclosed please find Interrogatories, Requests 
and Requests for AdIDissions to ¢,efendi?-nts Lukas 
Stacey. Giannatos. in the' matter referenced· above. 
you have any questions. 

. Respe,ctfully, 

for Production 
Gianna t,os and 

Piease call if 

SPENCER & SPENCER, P.A: 

. Enclosures. 

cc: James·W. Bradford, Jr;; .Esq. 

-:'---,---91297-.2 

.vYV ... 
. Melville· 
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ATiORNEYS AT LAW 

FA BDX79D" 

.-'; .~ 

STATE OF SOOTH CAROLINA 

COUNTY OF YORK 

) 

) IN THECODRT, OF COMMON PLEAS 
) 

" Jackie Hartley, ) 
) 

Plaintiff, ) 
) REQDES,TS FOR ADMISSI0~S TO 

vs. ") "DEFENDANTS LUKAS'G.IANNM'OS 

) AND STACEY GIANNATOS 
A~ P. Karras, LLC d/b/a Eat ) 
Well Family" Restaurant, Ancitew ,) C.A. No.09-CP-46-1941 
P. K~agounisJ .. Lucas GiaIinatos, ) 
and Stacy Giannatos, , .) 

) 
Defendants. ) , 

--------------) 
Plaintiff Jackie Hartley ("Lessor") h~reby serves upon 

defendants Lukas 'Giannatos and Stacey Giannatos (collectively and 

indi vidually, "Defendants"), the following Requests' for Admissions 

(the '''Reqliests'') pursuant to Rules 26 and 3 6,' SC:;RCP. You shall 

respond ,to the Requests ,wi thin the time and in the manner 

prescrThed,by 26'ai1d 36,: SCRCP, and serve a copy of your responses 

upon the undersigned as counsel for Lessor. 

DEFINITIONS. 

These Requests are to' be read and interpreted in accordance 

with'th;;; defiT.ii'tions found in the .I?terrogatori~s to' Defendants 

Lukas Giannatosand Stacey .Giannat()s ,C~Interrogatorlesfl) 

'propoliJJ.dedby Lessor of 'even date. 

REOoESTS 

You are ,requested to', admito'r, dE:!DY the following: 
. . .' 

-.".-.-

.0; . 



ATTORNEYS AT tAW . 

. Z25 E. MAIN srneT 

f.n. BOlC7SQ. . 

ROO: Hu. 5..c.. '2.9731 

Ta..Ba3,32J-nS1. 

'1. . .The ~uq:ranty,~ .. attached to the Complaint at 'ExhibitE, is. 

a genuine copy of the· original docUm.ent. 

2; Lukas Giannatos signed the Guaranty. 

3.' stacey Giannatos' signed tlie Guaranty. 

'. 

4. Onder the Guaranty, you guaranteed payment of rent and 

all other· sums due unde~ the Lease up through . Decem.:bE~r 31,2009. 

S. Onder. the' Guaranty· you guaranteed the perfonnanc\= -by' 

A. P. Ka'rras, LLC. of. all terms and conditions of the Lease. 

6. . You received notice that A.P. Karras, LLC failed to pay 

rent to Lessor since November 2008~ 

.' 
7. You received notice that A.P. Karras, LLC vacated the 

Premises, t·ook certam property belonging to Less.or and left ·the 

Premises in need of substantial repairs. 

8. You have .riot made any payment to Lessor froID. November 

2008 to the date hereof. 

9. . You represented to k. P. Karras, LLC that you were the 

owner of various items located. on ·the· Premises including.a nine-. 

foot stainless steel· tab"le, a twelve-foot stainless'steel"salad 

bar and fifteen stainless steel'racks. 

10. You owe' Lessor the sum: of. $21, 4EL7..,. 72 plus interest at 

the rate of $'8.52 per dieJJ;l for each day.afte·r April 29, 2009 until 

payme"ntin full. 

. ... : .. 

; . .-.,/ 
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, . 

FENCER. &: SPENCER., P.A, 

P.!!.. soX7!!O 

Roa HIll. SoC; 2S731 

TEl.. 803 '327-71 91 

. -.- - :."' 
. . 

"':: .. 

Rock Hill, South Carolina 

March5'~· 2010 

. SPENCER & BPENCER,· P:A. 

haplin Spencer, 
JeremyD. Melville 
226· East Main ·Street .. 
P.O·. Box 790 
Rock Hill, SC 29731 
803/327-7191 - Telephone 
803/3~7~3868 ~ Tel~copy 

ATTORNEYS JACKIE HARTLEY 
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~ENCE. k. SPENCER, P.A. 

. A Ti'URNB'S AT 1.AW 

= E. AWN siReT 
P.D. SOX ?SO 

RCa: H!ll., s.c. :zSn1 
!E-·503/327-7191 

. -"". 

.:", .. -' ... -." .. 
',' . 

'- , 

, '. . '.. . .. : 
:' .. :., "'.;<1 

'STATE OF SOUTH CAROLINA ) 
) IN TEE COURT OF COMMON PLEAS' 

COUNTY,OF YORK' ) 
) 

Jackie' ,Hartley,', ) 
) 

Plaintiff; ) 
) , CERTIFICATE OF SERVICE, 
) 

vs. ) C.A~ No.: 09-CP~46-1941 

)' 
.A. P. Karras, LLC d/b/a Eat ) 
Well Fam:ily Restaurant" Andrew. ) 
P. ',Karagounis,' Lucas Gianna tos" ) 
ano. .stacy Giannatos, ) 

) 

Defendants. ) 
----~~--~--~-------------), 

I certify that the foregoing' Interrogatories.' Requests, for 

Production and Requests for Admissions to defendants Lukas 

Giaimatos and Stacey Giannatos have 'been ,served on the following' 
, , 

by depositing a copy in a United states Postal' Service mail ~box, 

first class, 'postage-prepaid, on the date and to each .of the 

addressees shown below.' 

Rock Hill,: S.C. 

March 5 2010. 
' .. 

~, 

'James W. Bradford, Jr: 
B.radford'&Bradford, P.A. 
P.O. Box 977 
York, SC 29745, 

. Stacey and Lukas Giannat.os· 
1416 Sagestone Court 
Charlotte,' NC ,'28260 ' 

SPENCER & SPENCER, P.A. 

'B~Jr, 
. Jeremy D. Melville. 
'226 East Mpin Street 
, P. 0 ! Box 790' 

F,ock Hili,' SC 29731.­
'80j/327~7191:.~TelePhone ' 
803/327~3868 ~ Telecopy 

-t 
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STATE OF SOUTH CAROLINA ) 

.' .. ' . - ': . 

'COUNTY OF YORK 
) IN THE·COURT OF COMMON PLEAS 
) 

Jackie Hartley, .. ) 
.) . 

Plaintiff, ) 
) . VERIFICATION OF ACCOUNT 

.vs.) 
)C.A. No. 09-CP~46-_' ____ _ 

A. P. Karras, LLC d/b/a E~t ) 
Well FarnilyRestp.urant, Andr-ew .) 
P". Karagounis, ·Lpcas. Giannatos, ) 
and sta'c;:y 'Giannatos,) 

) 
Defendants. ) 

-------------------------------- ) 

BEFORE ME personally appeared 'Jackie Har~ley, who, being duly 

sworn, says that he is the Piaintiff in the above-styled matter; 

. ·that as such he .has the authority and knowledge. to verify 'the 

attached Account SUmmary; that he has 'carefully read the attached 

Account summary and knows of his OWll knowledge that the'~tters 

and things. ther,ein are true' and correct " except 'for those matte'rs 

'. and things therein related on inform.ation and' belief; as to such 

matters, he verily believes the same to be·true. 

By: ·u C-.{~ 
t:Ckie Hartley 

Sworn to before me this .. a?q- v.A 
day_Of Aprr.l ,. 2009 . 

. ' , ;if'~ 
Public for ·SouthCaroliria. 

Expires: jl-J7- 11. 
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Acco~ t· 'stilnmary 
Property at 1919 Cherry Ro~d ~. ·Rock . Hill, se 

December 2008 Rent 
Principal 
Late. Fee . 

January' 20 0 ~ Rent 
Principal 
Late Fee 

$4,000.00 
$ 4"00.00 
$4,400.00 

$4,000.00 
. $400: 00 
$4,400.00 

Repair, Replacement and Maintenance Fees 

HVAC 
PlUmbing 
Fire- System 
Light Bulbs 
Cleaning 
Painting 
Tiles 

Eviction Action 
Filing Fee's 
Service of Process' 

Tot~l.Principal: 

Interest: 1 

$10,450. 
$2,:?98~00 
$630.00' 
$142~00' 
$'900.00 
$1:, 000.00 
$150.00 
$15,870.00 ' 

$30.00 
$35.00 
$65.00 

(4,000.00). 

$20,735.00 
$732.72 

Grand' To"tal:' $21; 467.'72 

l-rnterest at the rate of 15% per annum or $8.52 per dieni from 
'February, I,' .2009 until April 29,· 2DO·9.: 'All .debts· were accrued' 

,'prior to February 1, 2009·but one date is used tQ sfuplify matters .. 
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STATE OF SOUTH-CAROLINA 

COUNTY OF YORK 

TN THE COURT OF COMMON PLEAS 

CHECK ONE: , ' 

( 

, JUDGM:ENT IN A CIVIL CASE 

CASE NO: 2009CP4601941 

Jackie Hartley VS. A P Karras LLC ~ , 

o JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered. 

o DECISION BY THE COURT. This action came to trial or hearing before the co~rt. The' issues h~~e been tried or heard and a 
decision rendered. ~ " - J' 

o ACTION DISMISSED (CHECK REASON): o Rule 12{b); SCRCP; o Rule 41(a), 

SCRCP (Vol. Nonsuit); 0 Rule 43(k),SCRCP (Settled); 0 Other: 

o ACTION STRICKEN (CHEcKVmASli!y"l:, ,::O'~~e 40(j) SCRCP; o Bankruptcy: 

o Binding arbitration, subject to right to restore to confirm, vacate or m'odify arbitration award; o Other: __________________________ ---'-_______ _ 

IT IS ORDERED AND ADJUDGED: ~ See attached order; o Statement of Judgment by the Court: 

, Court. Reporter: 

Order Granting Summary Judgment 

Dated at York, South Carolina, this 4th day of February, 2011. 

siS. Jac~on 1(im5a{{ 

PRESIDING JUDGE - S. JACKSON KIMBALL 

This judgment was entered on the 14th day of February, 2011, and a copy mailed first class this 14th day of 
February, 2011, to attorneys of record or to parties (when appearing pro se) as follows: 

W Chaplin Spencer JrSpencer & Spencer, PA 
P.O. Box 790 Rock Hill, SC 29731 

Lucas Giannatos 1416 Sagestone Ct Charlotte, 
NC 28262 
Stacy Giannatos 1416 Sagestone Ct Charlotte, 
NC 28262 ' 

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S) 

David Hamilton 

SCRCP APP-24IFORM 4 

.... , ." 

CPFORM4M 

, . 

David Hamilton - Clerk of Court 
" .. :~ 
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I , 

STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Jackie Hartley, 

Plaintiff, 

vs. 

) 
) 
) 

- i 
:, 

IN THE COURT OF COMMON PLEAS 

ORDER GRANTING 
SUMMARY JUDGMENT 

-,., 
ro 

A.P. Kanas, LLC d/b/a Eat Well Family 
Restaurant, Andrew P. Karagounis, Lucas 
Giannatos and Stacy Giannatos, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

OJ. ::) 

-:-~. : 
.;.-0 • i' i 

Defendants.-

-) 

) 
) 
) 
) 

.This matter came before me on January 27,2011, upon the Motion for SUrrlmary Judgment 

(the "Motion") of Plaintiff. Jeremy D. Melville appeared on behalf of Plaintiff, and Stacey 

Giannatos and Lukas Giannatos l (collectively, the "Giannatos") appeared pro se. Based on the 

record and the arguments made before tI:e Court, I make the following findings 9f fact and -

conclusions of law. 

FINDINGS OF FACT 

1. On April 30, 2009, Plaintiff filed this action asserting a claim against the Giannatos 

for breach of a Partial Guaranty agreement (the "Claim"). The Partial Guaranty at issue was attached 

to and incorporated in the Complaint as Exhibit "E". 

2. The Partial Guaranty contains obligations relating t6 a commercial Lease between 

Plaintiff and A.P. Karras, LLC for the rental of the premises located at 1919 Cherry Road, Rock Hill, -

South Carolina (the "Lease"). A copy of the Lease described above was attached to and incorporated_ 
~. . 

-in the Complaint as Exhibit "A"._ 

3, The Giannatos filedajoint Answer on June 1,2009. 

4. On March 5,2010, Plaintiff served "Requests for Admissions to Defendants Lukas 

The spelling of the names for Stacey and Lukas Giannatos have been modified in this Order to -­

ren"t th' 'p,lling as p'ovid,d by tho Gi"",ato~ ~ Amwe, th,y filed m thi' ];w"jt , 
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and Stacey Giannatos" (the "Requests") upon the Giannatos by mailing the Requests pursuant to 

Rules 36 and 5(b)(1), SCRCP. TheXequests arid a Certificate of Service was iJ?cIuded as an Exhibit 

to .the Motion. 
. '. . . 

5. In the Requests Plaintiff requested that the Giannatos admit or deny the folloWing 

matters: 

a. The Guaranty, attached to the Complaint as Exhibit "E", isa genuine copy of 

the original document. (Requests, ~1.) 

b. Lukas Giannat6s signed the Guaranty (Requests, ~2.) 

c. Stacey Giannatos signed the Guaranty (Requests, ~3.) 

d. Under the Guaranty, you guaran.teedp~yment of rent and all other sums due 

under the Lease2 up through December 31, 2009. (Requests, ~3.) 

e. Under the Guaranty you guaranteed the performance by A.P: Karras, LLC of 

all terms andconditiop.s of the Lease. (Requests, ~4.) 

f. You recei ved notice that A.P. Karras, LLC failed to pay rent to Lessor since 

November 2008. (Requests, ~6.) 

g. You recei ved notice that A.P. Karras, LLC vacated the Premises, took celiain 

property belonging to Lessor and left the Premises in need of substantial 

repairs. (Requests, ~ 7.) 

h. You haye not made any payment to Lessor from November 2008 to the date 

hereof. (Requests, ~ 8.) 

1. You owe Lessor the sum of$21,467.72 plus interest at the rate of$8.52 per 

diem for each day after April 29, 2009 until payment in full. (Requests, ~ 

10.) 

. 6. . Pursuant to Rules 36(a), 5(b)(l), 6(a) and (e), SCRCP, the Giannatos had until April 

9,2010, to serve responses to the Requests. 

7.· . Th~ Giaimatos did not respond to the Requests within the prescribed time period and 

have not responded to the Requests as of the date of the hearing on the Motion. 

. 2 The "Lease" is defined in the Requests as the Lease Agieement dated October 2, 2006 between Jackie C. 
. Hartley and A.P. Karras relating to the Premises. . 

.. ~L 

~~ 
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r ' 

CONCLUSIONS OF LAW 

-Based on the for:egoing fIndings of fact and the applicable -law, I make the following 

conclusions of law. _ 

Summary judgment is anintegial part of the rules of procedure, intended to expedite the 

disposition of cases not requiring the services of a fact fInqer. -Bankers Trust ojSC v.B.enson, 267 

_ S.C. 152, 155,226 S.E.2d 703, 704 (1976). Summary judgment sh~uld be granted if there is no 

_ genuine issue as to any material fact and the movant is entitled to judgment as a matter of law. Rule, 

56(c), S-CRCP. 

A party's failure to respond to requ~sts for admissions results in each of the requests being 

deemed to have been admitted. "South Carolina has long had the discovery rule that failure to 

respond to requests for admission renders any matter listed in the request conClusively admitted for 

trial." Scott v. Greenville Housing Authority, 353 S.C. 639, 645, 579 S:E.2d 151, 154 (Ct. App. 

2003); Rule 36, SCRCP. A matter deemed admitted is conclusively established for all purposes of 

the civil action. Jd. 

Pursuant to Rule 36, the Giannatos were required to respond to the Requests on or before 

April 9, 2010. They failed to do so. Thus, pursuant to Rule 36, each matter contained in the 

Requests is deemed admitted and established conclusively thereby for all purposes in this matter. 

The Claim against the Giannatos is for breach of the Partial Guaranty, which is a beach of 

contract action. "This being an action for the breach of contract, the burden [is upon the plaintiff] 

toprove the.contr~ct, its breach, and the damages caused by such breach." Fuller v. Eastern Fire 

& Casualty Insurance Co., 240 S.c. 75, 89, 124 S.E.2d 602, 610(1962). Based on the content of 

the Requests and the failure of the Giannatos to respond to them, the following is conclusively 

established: that Luk~s and Giannatos executed and entered into the Partial Guaranty attached to the 

Complaint at Exhibit "E"; that pursuant to the Partial Guaranty, the Giannatos guaranteed the 

- payment of all rent and other sums due under the Lease between Plaintiff and A.P. Karras and 

guaranteed the performance by A.P. Karras, LLC of all terms and conditions of the Lease through 

December 31,2009; that the Giannatos received proper notice ofthe defaults of A.P. K3!Tas, LLC 
-. 

under the Lease; that the Giannatos failed to make payment or otherwise perform !is prescribed by 

the Partial Guaranty; and that as a result of the defaults, Plaintiff suffered damages in the amount of 

$21,467.72 plus interest, as more fully set forth in the Verified Statement of Account which was 
- -

included as an Exhibit to the Motion. 
Motion to Dismiss Appeal 
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· ..• " , 
( 

Based on the fOregoing,lconc1ude that no genuine issue of material fact exists in this matter, 

and that Plaintiff is entitled to slllTIIi1ary judgment against the Giannatos for breach of contract as a 

matter of law. 

THEREFORE, IT IS HEREBY ORDERED that the Plaintiffs Motion for summary 

judgment be granted and that judgment be entered against Stacey Giannatos and Lukas Giannatos, 

joiritly and'severally, in the amount of$21,467.72, plus interest at the rate of $8.52 per diem from 

AprU29, ~009through the dat~ of entry of judgment. 
- .. '. ' 

AND IT IS SO ORDERED. 

February If, 2011 
S. JackSon Kimball . 
Special Circuit Judge 
York County 
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I. 

./ 

STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Jackie Hartley, 

Plaintiff, 

v. 

A.P.Karra, LLC d/b/a/ 
. Eat Well ,Family 
Re~taurant,Andrew P .. 
Karagounis, Lucas 
Giannatosand Stacy 
Giannatos 

Defendant. 

) 
) 
) , 

) 
) 

) 

). 

) 

) 

) 
) 

) 
) 
) 

IN THE CIRCUIT COURT FOR 
SIXTEENT_H JUDICIAL CIRCUIT. 

Case No. 09-CP~46-1941 

MOTION FOR RELIEF FROM 
JUDGMENT 

-.,. CJ 

~("» =::::;......< 
~""."-
'. CJ c:;o 

o· ::;: 
c::O> 
.:z:}(O :!: 

'i;~} 
:>U}--I 

0 f .. 1) . 
Z ("") 

Lucas Giannatos and Stacy Giannatos move pursuant to 

Rules 60 S.C.R. Civ; P. for relief from the judgmerit and 

. ord~r that wa~entered in this action on or about February 

4, 2011. The grounds for this motion are that summary 

judgment was entered on the basis of plaintiff's Requests 

~ .= 
:j: 
::;:.. 
::::0 

"'"'0 
::r.: 
.::-.. 
w 
N 

for Admissions, which the Giannatos did not receive, and to 

which the Giannatos were unable to timely respond, 

constituting excusable neglect. Although' the record 

appears to show that the reguests were ser~ed by regular 

mail, ·as shown in the attached affidavit, the Giannatos 

never recei~ed them. The Giannatos rece~ved the notice of 

hearing, which was sent by the York County Clerk to the 

same address ~s indi~ated in the requasts, but cannbt 

expla{n why they did not~ece'lve the rE:;quests,' which were 

., 
-r. 
f"11 
CJ 

I 

:::0 
.'"7l 
('") 

f'Tl -
<:: 
m 
CJ 

not sent by certified mail. Motion to Dismiss Appeal 
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.... 
,:.' 

The.Giannatos are ready, willing andablet6 present a 

substantiv~ defense to the pl~intiff'sclaims, .including 

eVldence of payment retained by the plaintiff and not 

. .' . . . 

credited to their accoUnt, ~nd inequitable ~onduct by the 

plaintiff and others. Had the Giannatos received the 

. r~questsi they would have~erved re~pon~es and denied that 

they owe the plaintiff the sum of $21,467.72, plus interest 

at the rate of $8.52 per diem for each day after April 29, 

2009, -as stated in Request No. 10. 

February 24, 2011 

...... 
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. STATE OF SOUTH CAROLINA ) 
) 

COUNTY_.OF YORK) 

Jackie Hartley, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

A.P. Karra,LLC d/b/a/ ) 
Eat Well Family ) 
Rest.a·urant~ Andrew P. ) 
Karagounis, Lucas ) 
Giannatos and Stacy ) 
Giann~tos ) 

Defendant. ) 
) 

IN·THE CIRCUIT COURT FOR 
SIXTEENTH JUDICIAL. CIRCUIT 

Case No. 09-CP-46-1941 

AFFIDAVIT OF STACY GIANNATOS 

Pers'onally appeared before me, Stacy 'Giannatos . who 
first being'duly sworn says: 

1. I am a resident of Charlotte, North Carolina, and' my 

mailing address is 1416 Sagestone Court, Charlotte, NC, 28260 . 

. I was botn in Greece, but have lived in the United States for 

many years~ The matters set fOrth in this affidavit are based 

upon my personal knowledge or belief. 

2-. I hav$ reviewed. the Notice and Motion for Summary 

Judgment filed. by the Plaintiff and. dated December 6, 2010, 

. and the Requests for. Acirn'ission that are attached to iLThe 

first time I ever saw these two documents was. at the hearing 

last month. I never received a copy of the Requests in the 
; . 

mail ,and never received a_copy of the Motion until I was 

l1anded a, copy in court. Both of these documents show that· 

they were sent .to me and' my husband· at our address' in 
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I, 

,!?" 

-_ Charlotte, and I cannot explain what happene;:i, - but I never 

received these docwnents in - the-mail , and therefore was 

unable to respond to them. 

3.- I have received other documents - from the court and 

from the- plaintiff's attorney when _ they were sent to me - by 

_ certified -mail, _including the notice of hearing, - and t:fle c: 

notice ,of trial date. My wife and I work from early 

morning until late at night, and while I regularly check my 

~ail every day~ my neighborhood has had problems with 

strpngers intercepting mail from mailboxes. -I cannot say 

whether that happened in this case, but can only say that I 

never received these papers. 

4. I request the opportunity to pr~serit my defense to the 

plaintiff's case, which would include evidence of payment 

by me to the plaintiff of deposit~of $12,000.00 that have 

not been credited to me, and the fact that I had nothing to 

_ do wi~hthe plaintiff's replacement, of the HVAC - system in-

, 

the building rented by A. P. Karras, and should not be 

• responsible for any costs charged for it. 

LUktfi/}j2 
Sworn to before me this 

;9;8-t:;.t....;daY of February, 2011. 

N~~1tifc r;;;,,'ih~ Carolina 
My commission expires: a. D/7 . 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK· 

.Jackie Hartley, ) 
) 

Plaintiff, ) 
) 

v. ) 
. ) 

A.P.Karra, LLC d/b/a/ ) 
Eat Well Family ) 
Restaurant, Andrew P. ) 
Katagounis, Lucas ) 

IN THE CIRCUIT COURT FOR 
SIXTEENTH JUDICIAL CIRCUIT 

Case No. 09-CP-46~1941 

AFFIDAVIT OF LUKAS GIANNATOS ~ 

Giannatos·arid stacy ) 
Giannat6s ) 

< .t:""fii 

DeIEmdant. ) 
) 

N 
en 

Pir~ofially appeared before me, Lukas Giannatos who 
first being duly sworn says: 

1. I am a resident of Charlotte, North Carolina, and my 

mailingaddr~ss is ~416 Sagestone Court, Charlotie, NC, 

28260 : I was born in Greece, but have lived in the United 

States for many years. The matters set forth in this 

affidavit are based' upon my person~l knowledge or belief. 

2. I have reviewed the Notice and Motion for Summary 

Judgment filed by the Plaintiff and dated December 6, 2010, 

and the. Requests for Admission that are attached' to it. 

The first time I ever saw these two documents was at the 

hearing last. month. I never received' a copy of· the 

Requests in the mail, and never received a copy of the 

Motion until I was' handed a copy· in court.·. Both of' these 

documents. show that they were sent to me at my address in 

o 
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Charlotte, arid I cannot explain what hap~ened, but I never 

received these documents in the mail , and therefore was . 

ufiable io r~~p6nd to theci. 

3. I have received· other documents . from the court. and 

fro~ the pl~intiff's ~ttorney when they wer~sent to me by 

certified mail, including the notice of hearing, and the 

notice of trial date. My wife and I work from early 

morning until late at night, and while~ regularly check my 

mail every day, my neighborhood has had problems with 

strangers intercepting mail from mailboxes. I cannot say 

whether, that happened in this case, but can 6nly·say·that I 

never received these papers. 

4. I request the opportunity to present my defense-to the 

plaintiff's case, which would include evidence of payment 

by met6 th~ plaintiff 6f deposits of $12,OOO~OOthathave 

not been credited to me, and the fact that I had nothing to 

do with the plaintiff's replacement of the HVAC ·system in 

the building rented by A.P. Karras, and should not be 

responsible for any costs charged for it. 

LUk~ 
Sworn to be16re me this 
- ··CJ.8~day of February;.2.01.1. 

. ~.o.r~ rYla.-yL~ ... . 
Notary ElliiiC: . for~~uth Carolina· 
My corilrnission expires: a D/7· 
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'A, 

( 

STATE OF SOVTHCAROLINA . JUDGMENT IN A·CIVIL CASE 

COVNTYOF YORK CASE NO: 2009CP4601941 

IN THE COURT OF COMMON PLEAS 

Jackie. Hartley VS. A P Karras LLC 

CHECK ONE:. 

O· JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered. 

0·· DECISION BY THE COURT. This acti<?n came to trial or hearing before the court. The issues hiiVe been·tried or heard and a 
decision tendered. 

o ACTION DISMISSED (CHECK REASON): o Rule 12(b), SCRCP; o Rule 41(a), 

SCRCP (V <?l. Nonsuit); o Rule 4}(k), SCRCP (Settled); , 0 Other: 

o ACTION STRICKEN (CHECK REASON): . o Rule 400) SCRCP; [j Bankruptcy: 

o Binding arbitration, subjeCt to right to restore to confirm, vacate or modify arbitration award; o Other:. _________________________________ _ 

IT IS ORDERED AND ADJUDGED: IZl See attached order; o Stat~ment of Judgment by th~ Court: 

Court Reporter: 

Order 

Dated at York, South Carolina, this 6th day of July, 201 L 

siS. JackJon 7.(im6a{{ 

PRESIDING JUDGE- S. JACKSON KIMBA.LL 

This judgmerit was entered on the 11 th day of July, 2011, and a: copy mailed first class this 11th day ofJuly, . 
20 11, to attorneys of record or to parties (when appearing pro se) as follows: . 

W Chaplin Spencer Jr Spencer & Spencer, P A 
P.O. Box 790 Rock Hiil, SC 29731 

. . . 

Lucas .Giannlltos 1416 Sagestone Ct Chariottc, 
NC 28262 
Stacy Giannatos 1416 Sagestone Ct Charlotte, 
NC 28262 

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THEDEFENDANT(S) 

David.Hamilton, 

SCRCP APP-24IFORM 4 . 

CPFORM4M 

··David Hamilton·- Clerk of Court . 
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( 

STATE OF SOUTH CAROLINA 

COUNTY OF YORK " 

Jackie Hartley, 

Plaintiff, 

vs. 

A.P. Karras, LLC d/b/a Eat Well Family 
Restaurant, Andrew P. Karagounis, Lucas 
Gi3.Il..Ilatos and Stacy Giannatos, 

Defendants. 

) 
") IN THE COURT OF COMMON PLEAS 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

This matter came before the court on Jline 16,2011, upon the Motion for RelieffroIll 

Judgment (the "Motion") filed by defendants Lucas and Stacy Giannatos (collectively, "Giannatos") 

pursuant to Rule 60(b), South Carolina Rules of Civil Procedure ("SCRCP")." Jeremy D. Melville 

appeared on behalf of Plaintiff, and John Martin Foster appeared on behalf of Stacy Giannatos and 

Lucas Giannatos (collectively,"Defendants"), who were also present. 

Based on" the record and the arguments presented, I fmd and conclude as follows. 

" STATEMENT OF CASE 

On January 27, 2011, a hearing was held before the undersigned on a Motion for Summary 

Judgment filedby Plaintiff ("Summary Judgment Motion"). Defendants appeared pro 'se at the 

hearing to defend against the Summary Judgment Motion. On February 14,2011, I entered an Order" 

Granting Summary Judgment ("Order") in favor of Plaintiff. On March 1, 2011, Defendants filed 
, 

this Motion seekiIlg relief from judgment pursuant to Rule "60(b), seRC:p, on the grOlmds of 

excusable neglect, relating to their fail me to respond to certain Requests for Admissions served upon 

them in this action. The factuallIlatter contained in the Requests for Admissions were deemed 

admitted, and established conclusively for all purposes of this action pursuant to Rule 36, SCRCP. 

Defendants assert that they did not receive copies of the Requests for Admissions, and that their 
" "-

" faiiure to respond constitutes excusable neglect. 
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DISCUSSION , 

"[A] party making a motion under Rule 60(b) ;has the burden of presenting evidenc~ 
. . . 

providing the facts essential to entitle him to relief" M~Clurg v. Deaton, 380 S.c. 563,5'79,671 

S.E.2d 87, 96 (et. App. 2008). 

The Court fInds that Defendants have not presented suffIcient evidence of excusable neglect 

entitling them to relief from fInal judgment under Rule 60(b), SCRCP. As set forth in the Order, this 

Court previously determined that the Requests for Admissions at issue in this action were properly 
, .' 

served by Plaintiff upon Defendants by mailing the requests pursuant to Rules 36and 5(b)( 1) of the 

SouLh Carolina Rules of Civil Procedure. (Order, pp. '1-2, ~ 4.) See Roche v. Young Brothers, 318 
. . 

S.c. 207, 211, 456 S.E.2d 897, 900 (1 995)("When the civil rules on service are followed, there is . 

a presumption of proper service. "). Defendants have not presented evidence either at the hearing on 

the Summary Judgment Motion, or in this Motion, to rebut the presumption that the Requests for 

Admissions were properly served upon Defendants. Every other document served in this cas~ was 

received by Defendants at the same address to which the Requests for Admission were sent. 

Furthermore, Defendants have not presented any other evidence to the Court which would 

qualify as excusable neglect or otherwise entitle them to relief from fmalj udgment under Rule 60(b), 

SCRCP. 

Therefore, it is ordered that Defendants' Motion for Relief from Judgment be denied. 

AND IT IS SO ORDERED. 

j/yV\~ 
S. Jackson Kirriball­
Special Circuit Court Judge 
York County 

/ 

.. ~ "'2./. 

. .' 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

Appeal From York County 
Court of Common Pleas 

S. Jackson Kimball, Special Circuit Court Judge 

Case No. 2009-CP-46-01941 

Jackie Hartley, . Respondent, 

v. 

A.P. Karras, LLC d/b/a Eat Well Family 
Restaurant, Andrew P. Karagounis, 
Lucas Giannatos and Stacey Giannatos 

of whom 
Lucas Giannatos and Stacey Giannatos are ... Appellants. 

PROOF OF SERVICE 

I certify that I have served the foregoing Motion To 
Dismiss Appeal by depositing a copy thereof in the United 
States t1ail, postage prepaid, on July 9~, 2012, addressed to: 

REC~EVlED) 
JUL 1-0 2012 

SC)t;oun ot Appeals 

John Martin Foster 
223 East Main Street, Suite 520 
P.O. Box 106 
Rock Hill, SC 29731 

SPENCER & SPENCER, P.A. 

B~ '\ 
~ " Jeremy D. Melville 

226 East Main Street 
P.O. Box 790 
Rock Hill, SC 29731 

ATTORNEYS FOR JACKIE HARTLEY 



SPENCER & SPENCER 
PROFESSIONAL ASSOCIATION 

Attorneys alld COllllselors at Law 

C.E. SPENCER (1849-1921) 
C.W.F. SPENCER (i876-1956) 
C.W.F. SPENCER, JR. (1911-1985) 
W.C. SPENCER t 
WILLIAM L. "RED" FERGUSON t 
EMIL W. WALD t 
PAUL W. DILLINGHAM 
W. MARK WHITE· 
W. CHAPLIN SPENCER, JR." 
R. ALEXANDER SULLIV AL'I* 
R. BREJ'.'T THO!'.IPKINS* 
JEREMY D. MEL VILLE· 

t Of Counsel 
• Also admitted in NC 

July 9, 2012 

SUITE 200 
226 EAST MAIN STREET 

P.O. Box 790 
ROCK HILL, S.C. 29731-6790 

Telephone 
803-327-7191 

Telecopier 
803-327-3868 

E-Mail Address 
jeremymelville@spencerfirm.com 

The Honorable Jenny Abbott Kitchings 
Clerk of Court 
South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC 29211 

Re: Jackie Hartley v. A. P. Karras, LLC d/b/a Eat Well Family 
Restaurant, Andrew P. Karagounis, Lucas Giannatos and Stacey 
Giannatos 
Case No. 2009-CP-46-01941 

Dear Ms. Kitchings: 

Enclosed please find the following documents relating to the appeal 
referenced above: (1) an original and six (6) copies of the Motion to 
Dismiss Appeal submitted by respondent Jackie Hartley ("Respondent"); 
(2) a Proof of Service; and (3) a check in the amount of $25.00 for 
filing fees. Please contact me if you have any questions or concerns. 
Thank you for your assistance. 

Respectfully, 

SPENCER & SPENCER, P.A. 

Melville 

cc: John Martin Foster, Esq. 
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