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March 3, 2014

The Honorable Daniel E. Shearouse
Clerk, Supreme Court of South Carolina

1231 Gervais St.
Columbia, SC 29201

RE:

Dear Mr. Shearouse:

Bobby Mack Mathis, Appellant, v. State of South Carolina, Respondent

Case No. 2012-CP-42-3109
Appeal from PCR Matter

Enclosed for filing is an original and one copy of a Notice of Appeal in the above referenced case.
Also enclosed are the following:

(1) Proof of Service of the Notice of Appeal on the Respondent.

2) A copy of the Order which is the subject of the appeal.

3) This appeal is being filed with the Supreme Court, and a filing fee omitted, because it is an
appeal from a final decision entered under the Post-Conviction Relief Act pursuant to Rule
243(a), SCACR, and Rule 240(d), SCACR, respectively.

4) Since I am appointed counsel for the indigent appellant, it is my understanding that I will
be automatically relieved under Rule 602, SCACR. Please advise as to what, if anything



else, might be required of me regarding this matter.

Please return a copy of the filed Notice of Appeal to me in the enclosed self-addressed stamped
envelope.

Enclosures

cc: Suzanne H. White
Assistant Attorney General
P.O. Box 11549
Columbia, South Carolina 29211
(803) 734-3737
Attorney for Respondent

Bobby Mack Mathis

SCDC #248562, Palmetto B4
Kershaw Correctional Institution
4848 Gold Mine Highway
Kershaw, SC 29067

The Honorable J. Derham Cole
P.O. Box 1744

180 Magnolia Street, 2™ Floor
Spartanburg, SC 29304-1744
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ) _
) 2012-CP-42-3109
Bobby Mack Mathis, #248562, )
)
Applicant, ) a8 '
, ) =
v. ) ~ORDER OF DISMISSAL & 7
) R
State of South Carolina, ) «
) =
Respondent: ) I T
) S I
(e

This matter comes before the Court by way of an Application for Post-Conviction Relief

filed July 25, 2012 The Respondent made its Return on or about July 25 2013. An evidentiary
hearing into the matter was convened on October 1, 2013; at the Spartanburg ‘County

Courthouse The Apphcant was present at the hearmg and was represented by Shane W Rogers

Esqurre Suzanne H Whrte Esqmre of the South Carohna Attorney General’s Oﬁice,

i‘" D

represented the Respondent

e
N

At the hearmg, the Apphcant testrﬁed on hrs own behalf James A Cheek Esqurre also

testified. This Court also had before ita copy of the records. of the Sparmnburg County Clerk of

Court regarding the subject conwctlons Applicant's records from the South Carolina Department

. of Corrections, the Return, the plea transcr-ipt, Aand _Applicant’s'memoranda. _
| PROCEDURAL HISTORY -

The .Applicant is presently conﬁned in the South Carolina Department of Corrections

‘pursuant to orders of comrmtment of the Spartanburg County Clerk of Court He was mdrcted at

: the January 2012 term of the Spartanburg County Grand Jury for resrstmg arrest (2012 GS-42-

()378) and throwrng of bodrly ﬂulds (2012 GS 42 0379) The Apphcant was represented by

J ames Cheek, Esqulre On January 13 2012 the Apphcant pled no contest before the Honorable

<. s"'ﬂansamp
N
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Roger L. Couch and was sentenced to confinement for one year for resisting arrest and ten years,
concurrent, for throwing of bodily fluids on local law enforcement officer. Applicant did not

appeal his conviction and sentence.
ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

1 Teffective assistarce of toumsel; imthat:
a. Counsel was not present during plea and sent b~
someone else, R
b. Counsel failed to file an appeal, and 2 om
2. Prosecutorial ~ misconduct  and maljcious - ~
prosecution, in that; REg
a. Prosecutor read past criminal history and spoke i ms
of charges the Applicant was not convicted of, e
'b. Dates on the warrants and indictments are oy
. 4

incorrect.

F]NDINGS OF FACT AND CONCLUSIONS OF LAW
- This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the heering, and. to closely pass upon their
credibility. ' This Court has weighed the testimony accordingly. Set forth below are the relevant

findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

| Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PCR action,

“[tThe burden of proof is on the apphcant to prove his allegatlons by a preponderance of the

evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 SE2d 172, 174 (2002) (citing Rule 71.1(e),
SCRCP). Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant -

must prove that "counsel's conduct so undermined the proper functioning of the adversarial
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process that the trial cénnot be relied upon as having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of perfgﬁnance is whether the attorney provided representaﬁon
within the range of cbmpetence required in criminél cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professionaljudgment.—Butter; fd—TheApplicant must-overcome this presumptiontoreceive

relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). . ey U7
: . -~ (==

T . . ; -~ -- Yo e

First, the Applicant must prove that counsel's performance was deficient. E@ndm thfs{};;1
=

T
prong, attorney performance is measured by its “reasonableness under professmnal n%ns ¥,

Cherry, 300 S.C. at 117, 385 SE2d at 625, citing Strickland, Second, counsei's de‘ihent» < "
performance-must have prejudiced the: Appllcant such that "there is a reasonable probabxh%thab
but for counsel's unprofessional errors, the result of the proceed‘mg would have been different.”

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A reasonable probability is a probability

sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186,

480 S.E.2d 733, 735 (1997) (citing Strickland).

Applicant testified that he was originally appointed Charles Snyder III to represent him
and rhet with Mr. Snyder once, but thep Counsel represented Applicant at the plea. Applicant
testified that he met Counsel on the day of rthe plea. However, Applicant acknowledged that
Counsel had represented him before on a similar charge. Applicant testified that he knew his
plea was scheduled for January 13, 2012, and that there was a recommendation by the State fora
five year cap. Applicant testified that Counsel did not object when the officer spoke to the court

and indicated that Applicant was a threat to Api)licant’s family. -Applicant testified that he
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believed Officer Owens used racial profiling when arresting him. Applicant also testified that he
wanted an appeal of his guilty plea.

Counsel testified fhat he had previously represented the Applicant. Counsel testified that
he reviewed the evidence the State had against the Applicant, which essentially consisted of the
statement from the Officer. Counsel testified that he met with .th_e Appiicant in the jail room,

which is adjacent to the courtroom. Counsel testified that he discussed pleading guilty pursuant

to Alford and the recommendation for a cap of five years and the Applicant wanted fo plead

- guilty. Counsel testified that he did not object to the Officer’s statements because the statements

were true. Counsel testified that he believes that the reason Applicant was sentencec_lroven‘_-the g
(.."'I il ~—( ,\ \
aa .

: Apphcant and Counsel saw no reason for an appeal.

;_
7Y
—r’

This Court finds the testimony of Counsel to be more credible that the testimony of the
Appli.cant. The "brevity of time spent in consultation, without more, does not esfablish that
‘counsel was ineffective.” Easter V. Estelle, 609 F.2d 756, 759' (5th Cir. 1980). To establish
counsel was inadequately prepared, an Applicant must present evidence of what counsel could
have discovered or what other defenses could have been pursued had counsel been more fully

- prepared. Jackson v. State, 329 S.C. 345, 495 S.E.2d 768 (1998); Skeen v. State, 325 S.C. 210,

481 S.E.2d 129 (1997) (applicant not entitled to relief where no evidence presented at PCR
hearing to show how additional preparation would have had any possible effect on the result at
trial). The Applicant failed to point to any specific matters Counsel' failed to discover, or any

defenses that could have been pursued had Counsel been more fully prepared or met with him
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more often. Furthermore, the Applicant failed to show any prejudice that may have resulted
from Counsel’s alleged inadequate preparation. Accordingly, this allegation is dismissed.
Regarding Applicant’s allegetions that Counsel failed to object to statements made by the
Officer, this Coert finds that this allegation lacks merit. This Court reviewed plea transcript and
found no deficiency that would have provided a basis for any objection. As the transcript

reflects, the Applicant informed the court prior to the officer’s statements that he thanked the

officer because he “"could have harmed [himself} oreverybody:*(Tr.p-18=19): Furmcunuw the
plea judge indicated on the record that he had considered both the recommendation and the fact

'that the Applicant “either tried to mislead the Court or [ .} just don’t remember.” {E[r 222)a
7_ s

There is no indication that Counsel’s failure to object to Officer Owens’ statement Q’fec@ thE'I
EXRT
Applicant’s plea Therefore, this Court finds that the Applicant has failed to meet h}s burccl’en o‘f"w’fl
o 25 o
proof as to this claim.- ;.~ = =

.. <

In Hill v; Lockhart, 474 U.S. 52 (1985), the United States Supreme Court héld fiht the
two-part standard adopted in_Strickland v. Washington, supra, for evaluating claims of
ineffective assistance of counsel applies, as well, to guilty plea challenges based on ineffeetive |
assiStahce of counsel. To meet the Court's "ptejudice" requirement, a criminal defendant must
-show that there is a reasonable probability that, but for counsel's errors, he would hot have pled
guilty and would have insisted on going to trial. Hill at 59. The Applicant has failed to establish
* that he would have proceeded to trial, but for, alleged deficiencies of Counsel. The Applicant
informed the plea court that he was satisfied with Couns_el ancl there was nothing more.he needed
to talk with or meet with Counsel about. (Tr. p. 11-125. Therefore, this claim is denied and
dismissed: |

The Applicant has also alleged that he is entitled to a belated review of direct appeal

@aggoﬁ




issues pursuant to White v. State, 263 S.C. 110, 108 S.E.2d 35 (1974). Counsel has a

constitutionally-imposed duty to consult with a defendant about an appeal when there is reason -
-to think either (1) that a rational defendant \lVOI-lld want to appeal, or (2) that this particular
defendant reasonably demonstrated to counsel that he was interested in appealing. Roe v, Flores-
Ortega, 528 U.S. 470, 120 S.Ct. 1029-(2000). This Court finds that the Applicant failed to meet

his burden of proof as to this allegation. This Court finds Counsel’s testimony to be more

e e et e

credible than Applicant’s testimony. This Court finds thaf the Applicant did not request an

4app'ea1' and that there was no basis for Counsel to believe that Applicant wished to appeal..

Therefore, this claim is denied and dismissed.

F o8y
Prosecutorial Misconduct x _J:f f :
Although raised in his apphcatwn the Applicant did not pursue these clz;hlinséq"l;1 :::-f“ N
% i
hearing. Therefore, this Court finds that the Applicant voluntarily abandoned these G%ﬂlms:z : _‘_:C_;: E
Summary Fr : g :

-

This Court finds in régards to the allegation of ineffective assistance of counsel, the
Applicant’s testimony is not credible. This Court further finds Counsel adequately conferred
with the Applicant, was. thoroughly competent in his representation, and that Counsel’s conduct
does nét fall below the objective standard of reasonableness.

Accordingly, this Cburt finds the Applicant has failed to prove the first prong of the
étrickland test — tﬁat Counsel failed to render reasonably effective assistance under prevailing
professional norms. The Applicant failed to present specific and compelling evidence that -
Counsel committed either etrors or omissions in his representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong of Strickland -

that he was prejudiced by Counsel’s perfofmance. This Court concludes the Applicant has not

e
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met his burden of proving Counsel failed to render reasonably effecti-ve assistance. See Frasier
supra. Therefore, this allegation is denied. -
CONCLUSION
Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his

application. Therefore, this application for post conviction relief must be denied. and dismissed

e p—— e =

w1tt_1 prej_udlcc.
This Court cautions Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure thé
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453
(1991), an Applicant has a right to an appellafe counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g), SCRCP, provides that if t!:e applicant wishes to seek appellate
review, PCR' counsel must serve and file a Notice of Appeal oﬁ the Applicant’s behalf. Your
attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for
appeal.
IT IS THEREFORE ORDERED:
L. ﬂat the Application for Post-Conviction Relief must be denied &
and dismissed with prejudice; and

.

2. The Applicant must be remanded to the custody of the Respondent.

b

AND IT IS SO ORDERED this 2¢ day of 2013.
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