THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable J.C. Nicholson, Jr., Circuit Court Judge SC COU[t Of Appeais

Case No. 2013-001623

" South Carolina Electric & Gas, Co,.............. F N Respondent

Anson Construction COMPANY,..........ouiuiitaeiiiirieteeee e, Appellant

RESPONDENT’S MOTION TO DISMISS

NOW COMES counsel for Respondent, and moves this Honorable Court to dismiss the |
Respondent’s appeal pursuant to Rule 240 of the South Carolina Appellate Court Rules and S.C.
Code Annotated Section 14-3-330. This motion is based upon the grounds that the Order
appealed from is interlocutory and not subject to immediate appeal under S.C. Code Annotated
Sec. 14-3-330.

BACKGROUND
In June of 2007, the City of Charleston (“the City”) closed the Dock Street Theater (“the

Theater”) to begin an extensive renovation. At that time, an electric transformer owned by
SCE&G served the Theater and several homes in the‘immediate area. That transformer was
located inside the Theater. The City and SCE&G had a number of discussions and meetings
about relocating the transformer outside of the Theater, and the decision was ultimately made to

relocate the transformer to an underground vault in the sidewalk adjacent to the French Huguenot



Church (*the Church™), which is located directly across the s;[reet from the Theater.

In the fall of 2007, SCE&G contacted Anson Construction Co., Inc. (*Anson”) to install a
concrete vault in the sidewalk adjacent to the Church so that SCE&G could then install its
transformer in that location. On or about December 11,2007, Anson faxed SCE&G a quotation
to do this work. The quotation stated in part that “[t]his proposal is subject to execution of a
non-modified AIA form or subcontractor approved equal.” On or about January 4, 2008, SCE&G
sent Anson a purchase order contract as contemplated in Anson’s proposal. The purchase order
specifically provided that “by accepting this Order, [Anson] acknowledges that it has read and
accépted SCANA Corp. General Terms and Conditions.” The January 4™ documents contained
an indemnification clause as well as a clause that stated the Parties were bound by its terms upon
either execution or performance. (See Paragraphs 1:26 and 1:33 of the General Terms and
Conditions attached to the Complaint. The Complaint is attached as Exhibit 1).

Anson’s owner testified during its 30(b)(6) deposition that the process described in the
prior paragraph was consistent with every single one of the contracts Anson has ever entered into
with SCE&G except for one detail. On this occasion, Anson failed to sign SCE&G’s January 4,
2008 purchase order prior to starting work. Nonetheless, Anson began performing work as set
forth in SCE&G’s purchase order, and it also later accepted SCE&G’s payment in accordance with
the purchase order even identifying and referencing SCE&G’s purchase order in its own invoice.

On or about January 7, 2008? Anson began the work. Pursuant to the agreement between
Anson and SCE&G, Anson controlled the means and methods necessary to accomplish the work.
The work was planned in three stages; first, Anson had to remove the existing sidewalk; second, a
hole had to be excavated; and finally, Anson planned to install a trench box in the hole to keep the
surrounding soil from shifting while the underground vault was being installed.

Area residents testified that Anson broke the sidewalk into pieces with the bucket of its



trackhoe by pounding the bucket on the ground and then used the trackhoe bucket to pound the
trench box into place. The resulting noise and vibration alarmed everyone in the immediate area
including several neighbors on both sides of the Theater. Immediately thereafter, the City issued
a stop work order, and the Church and some adjacé;nt property owners claimed that the vibration
caused substantial property damage to the Church and surrounding homes.

At that point, SCE&G stepped in to resolve the problem. Unfortunately, Anson stepped
back despite being asked to participate in the remediation process and put its insurance carrier on
notice of the iss.ue. At the City’s and the Church’s urging, SCE&G hired a soil engineer to
evaluate the situation and recommend a procedure for remedying the problem. SCE&G followed
the .experts’ opinions. Ultimately, the trench box was abandoned, the hole was filled in, and the
transformer was returned to its original location inside of the Theater.

In July 02009, the Church filed suit to collect money from SCE&G and Anson to repair its
building. The Church’s claims were based entirely on the means and methods used by Anson
when instaliing the trenchbox, of which Anson testified SCE&G had no contrdl. SCE&G
tendered the defense of that case to Anson and also made a claim against Anson for indemnity.
Anson refused to accept SCE&G’s defense and Anson denied the indemnity claim. SCE&G
subsequently hired the undersigned to represent it and paid the Church to settle its claim.

On July 15,2011, SCE&G filed this action to recover against Anson for the costs SCE&G
incurred in defending the lawsuit filed by the Church as well as the amount that SCE&G
contributed to the settlement of that lawsuit. The Complaint included claims for breach of
contract, unjust enrichment, quasi contract /quantum meruit, contractual indemnity and equitable
indemnity. Anson denied the material allegations of the Complaint and alleged various
affirmative defenses including comparative negligence, unclean hands and waiver. (A copy of

the Answer is attached hereto as Exhibit 2). Prior to trial SCE&G moved for partial summary



judgment on its claim for contractual indemnity. The case was scheduled for trial before the
Honorable J.C. Nicholson, Jr., on July 22, 2013. On that date, Judge Nicholson granted the
motion for partial summary judgment and his ruling was memorialized in an order dated July 22,
2013. (A copy of the Order Granting Plaintiff’l‘s Motion for Partial Summary Judgment is
attached hereto as Exhibit 3). Anson filed a Notice of Appeal immediately after the Order
granting partial summary judgment was filed. For the reasons discussed below, the appeal should

be dismissed and the case remanded to the Charleston County Court of Common Pleas for trial.

CITATION OF AUTHORITIES

The statutory basis for appellate jurisdiction is found in S.C. Code Annotated Section

14-3-330. That statute provides in pertinent part that the “Supreme Court shall have appellate
jurisdiction for correction of errors of law in law cases, and shall review upon appeal: (1) Any
intermediate judgment, order or decree in a alaw case involving the merits in actions commenced
in the court of common pleas and general sessions, brought there by original process or removed
there from any inferior court or jurisdiction, Aand final judgments in such actions . . .”. The
question therefore is whether Judge Nicholson’s Order granting partial summary judgment is a
final judgment for purposes of Section 14-3-330. A review of the cases interpreting that statute
clearly demonstrates that the Order is not final, and thus, this appeal is interlocutory and should be
dismissed.

In the case of Mid-State Distributors v. Century Imports, 310 S.C. 330, 426 S.E.2d 777

(1993), the South Carolina Supreme Court articulated the definition of an interlocutory appeal.
“If there is some further act which must be done by the court prior to a determination of the rights
of the parties, then the order is interlocutory.” Id. 301 S.C. at 335, 426 S.E. 2d at 780.

Furthermore, the Court in Mid-State stated that “[i]f a judgment determines the applicable law



while leaving open questions of fact, it is not a final judgment.” Id. citing, Good v. Hartford

Accident and Indemnity Co., 201 S.C. 32, 21 S.E.2d 209 (1942).” Based upon that reasoning the

Court in Mid-State dismissed the appeal from an order denying a motion to dismiss for lack of
personal jurisdiction on the grounds that the appeai was interlocutory.
The Supreme Court has long held that an order granting partial summary judgment is not a

final order as contemplated by Section 14-3-330. In Link v. School District of Pickens County,

302 S.C. 1,393 S.E. 2d 176 (1990), the Plaintiff filed suit against the School District for breach of
contract, promissory estoppel, outrage and invasion of privacy. Id. 302 S.C. at 1, 393 S.E.2d at
177. After the School District moved for summary judgment on all claims, Link abandoned his
cause of action for invasion of privacy and the trial court granted summary judgment against Link
on the breach of contract claim. Id. Link did ﬁot attempt to appeal the summary judgment order,
but instead proceeded to trial on the remaining claims. Id. The trial judge granted a directed
verdict against Link on the outrage claim and the final claim for promissory estoppel was
submitted to a jury. Id. Following a jury verdict for the School District, Link filed an appeal
from the summary judgment order disposing of the breach of contract claim. The School District
argued that the appeal was untimely because the summary judgment order was a final order under
Section 14-3-330 and Link failed to take an immediate appeal from that order. Id. 302 S.C. at 6,
393 S.E.2d at 178. The Court rejected that argument and held that the appeal was timely because
Section 14-3-330 expressly contemplates that intermediate judgments can be considered during
the appeal from a final judgment. Id.

The case of Tommy L. Griffin Plumbing & Heating Co. v. Jordan. Jones & Goulding, Inc.

351 S.C. 459, 570 S.E. 2d 197 (Ct. App. 2002) is even more factually similar to issues before the
Court. In that case, Griffin sued Jordan, Jones for professional negligence and breach of

warranty. 1d. 351 S.C. at 464, 570 S.E. 2d at 199. Prior to trial, the Circuit Court Judge granted



partial summary judgment as to seven of the nine claims alleged in the complaint. Id. After the
motion for reconsideration was denied, the Plaintiff did not take an immediate appeal. Id. 351
S.C. at 465, 570 S.E. 2d at 200. Instead, Plaintiff appealed the partial summary judgment order
after the two remaining claims were dismissed several months later. Id. On appeal, the

Defendant argued that the appeal was untimely because the partial summary judgment order was

final and subject to immediate appeal. Citing both Mid-State and Link, the Court of Appeals held
that to the extent that the partial summary j.udgment order was certified under Rule 54 the
certification was improper and the appeal was timely. Id. 351 S.C. at 469, 570 S.E. 2d at 202.
This case presents precisely the same issue that was addressed in each the cases cited
above. Here the Complaint alleges various causes of action including a cause of action for
contractual indemnity. Anson not only denied the allegations of the Complaint but also alleged
several affirmative defenses. The Order granting partial summary judgment only decided the
issue of which documents constitute the contract between Anson and SCE&G and that the contract
includes a provision in which Anson agreed to indemnify SCE&G for the damages claimed by the
Church. The Order did not specify any amount owned by Anson to SCE&G. In fact, the Order
specifically stated that the amount of any damages owed by Anson to SCE&G will be “determined
at the trial of this matter.” (Exhibit 3 at paragraph 58). Just as in the Mid-State case, there is
work left to be done in this case before the rights of the parties are finally determined and issues are
ripe for appeal. Judge Nicholson decided questions of law, i.e. which documents memorialize the
agreement and that the contract includes an indemnity clause. However, important questions of
fact remain to be resolved by the jury, most importantly the damages due under the indemnity

agreement. Therefore, Anson’s appeal is interlocutory and should be dismissed pursuant to




CONCLUSION

Accordingly, pursuant to Rule 240 of the South Carolina Appellate Court Rules and S.C.
Code Annotated Section 14-3-330, Respondent prays for an order dismissing this appeal as
premature and remanding the case to the Charleston County Court of Common Pleas for a trial on

the remaining issues.

February 21, 2014 L%KM /M L_/

John A. Massalon, Esquire SC Bar'#010279
I. Ryan Neville, Esquire SC Bar # 76513
WILLS MASSALON & ALLEN LLC

Post Office Box 859

Charleston, South Carolina 29402

(843) 727-1144 '

ATTORNEYS FOR RESPONDENT




L | EXHIBIT "

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

_ ) .
COUNTY OF CHARLESTON ) CASENO.: 11-CP-105E07}
South Carolina Electric & Gas Co., )
)
Plamtlff, ) -2
R ) | T
v. | ) - SUMMONS R
: ) (Jury Trial Demanded)- Lo U
- Anson Construction Company; Inc., ) _ : Voo & oy
- ) R o e
Defendant. ) \\ (Cf’\ "H -
v ) . SE o
':‘. A ‘,,'J

TO THE ABOVE-NAMED DEFENDANT:

R

YOU ARE HEREBY SUMMONED and required to Answer the 'Co’m'pléin‘t'in this action, . -
a copy of which is herewith served tpon you, and to serve a copy of your Answer to said
Complaiﬁt bn the below subscribed attdrney at his office at 97 Broad Street, Charleston,»Sou,th :
Carolina 29401 within thirty (30) days after the service hereof, exclusive of the day of such
service; and if yoﬁ fail to Answer the Complaiht within the time aforesaid, Plaintiff in this action -
will apply to the Court for the relief demanded in the Complaint and will seek a défault judgmgnt

dgainst you.

John A. Massalon

L. Ryan Neville ‘
WILLS MASSALON & ALLEN LLC
Post Office Box 859

Charleston, South Carohna 29402
(843) 727-1144

ATTORNEYS FOR PLAINTIFF
SOUTH CAROLINA ELECTRIC & GAS CO.

' CHARLESTON, SC
July 15, 2011




STATE OF SOUTH CAROLINA )
) .
)

COUNTY OF CHARLESTON

South Carolina Electric & Gas Co., )

)

Plaintiff, )

_ )

V. )

, )

Anson Construction Company, Inc:, )
| . )
Defendant. ")

)

IN THE COURT OF COMMON PLEAS

CASENO.: 11-CP-10D004 -
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e Y,
. * ;
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. (?( S :\,/
\4 \ \ - Y
Ve e oY
Y /;/(‘ -7 - 5 Lt
COMPLAINT = 2
. (Jury Trial Demanded) “\.\ O 2
: ’ N e W
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Plaintiff, South.Carolina Electric and ‘Gas Company (“SCE&G”), -complaining of

Defendant, Anson Construction Company, Inc. (“Anson”) alleg‘eé and says as follows:

JURISDICTION & VENUE

1. SCE&Gis a South Carolina Corporation organized and existing uﬁdcr the laws bf the State -

of South Carolina.

2. Upon information and belief, Anson is a South Carolina Corporation organized and .. -

existing under the laws of the State of South Carolina with its prin_cipallpliace of business in

Charleston County.

3. The above-captioned matter arises froni a contract that was made in Charleston Countyand -

events that _took place in Charleston County.

"\ 4. This Court has personal jurisdiétion di/er these parties; sﬁbject_ma_tter_, jurisdiction dyer this -

action, and venue is proper in Charleston County.

 FACTUAL ALLEGATIONS

5. The allegations contained in the foregoing paragraphs aré ‘r_e'alleged and _restated as if .

repeated herein verbatim.
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6.

On or about December 13, 2007, Anson sent SCE&G a proposal to install a trenchbox in -

the ground adjacent to the F rench Huguenot Church of Charleston (“the Church”) as more

~ particularly described in said proposal, which is hereby incorporated by reference herein

- 10.

11.

verbatim and is at’tached hereto as Exhibit A (“the Proposal”).

In,,part-the Proposal stated that it was subject to SCE&G and Anson entering into ‘a
eontract-'- | | |

On or about: January 4, 2008 SCE&G sent Anson a Purchase Order contract as
contemplated in the Proposal whereby Anson agreed to install a trenchbox in the ground .
adjacent to the Church as rnore specifically described 'said contract in return for payment
by SCE&G. Said centract is nereby incorpo’rated by reference herein verbatim and is

attached hereto as Exhibit B (“the Contract”).

The Contract spectﬁcally provided that the work would be performed “in accordance with - -

apphcable SCE&G drawmgs SCE&G Distribution Construction Standards, requ1rements L

of any perrmttmg authorities and the attached General Terms and Conditjons dated :

I4

02/28/2006 S

According to paragraphvl :09 of the General Terms and:Conditions Anson agreed to protect -

the property of third parties from damage during its performance of the work contemplated . - -

by the Contract.

Pursuant to paragraph 1:26 of the General Terms and Conditions; Anson agreed to ‘.-_‘save, T

defend 1ndemn1fy and hold harmless [SCE&G] from any and all liabilities, claims, suits, "

actlons proceedmgs ﬁnes penaltles forfe1tures losses, damages and the cost and -

expens'es incident thereto (including but not limited to costs. of 1nyest1gat10n,,defense,
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12.

13

- settlement, and aﬁomey’s fees) arising directly or ind'ireetly out of arry act or failure to act

on [Anson]’s part, or the part of any agent, servant, or subcontractor, of [Anson], whether
indep'endent or otherwise, in connection with the work undertaken under the Contract.”
Upon information and belief, Anson began installing the trenchbox on or-about January 7,

2008.

Upoh information and belief, during the installation o_f the trenchbox Anson used the arm .

- of a trackhoe to strike the edge of the trenchbox in an effort to force the trenchbox

14,

15.

16.

17.

com’pletely into a hole that Anson has previously excavated in the sidewalk adjacent to-the - - .

- Church.

Upon information ahd belief, representatives of the Church complained that- the: .-
construction methods used by Anson caused damage to the Church building and the City of -
Charleston issued -a stop work order.

Th_ereaﬁe‘r, SCE&G was required to incur significant expenses to study the soil in the area ..

of the excavation, assess the purported damage to the Church, stabilize the excavation, . -~

abandon the trenchbox, remediate the site where Anson attempted the installation, and -

install its equipment in an alternate location.

On or about July 15, 2009, the Church filed a lawsuit against SCE&G_‘an’d Anson'captioned .

“French Protestant Huguenot Church of Charleston v. Sduth.Ca_rolinaA Electr-i_c. & Gas A_Co.g«‘-r,‘z'. R

and:Anson Construction Co., Inc." beating case number 09-CP-10-4358 (“the Lawsuit”). " ..
The Church requested a verdict in the Lawsuit against SCE&G and Anson for property

dernage to the Church building due to the work performed by Anson.
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18.

19.

20.

21.

22.

On or about March 11, 2010, SCE&G and _Anson entered into a Tolling Agréernent
whereby they agreed to refrain from alleging claims against each cher during the Lawsuit
and that no statutory time limitations would expire while the Tolling Agreement was in
effect.

As a direct and proximate result of the negligence and breach of contract by Anson,
SCE&G was forced to expend additional sums td_ defend_ the Lawsuit and to settle the -
claims alleged against SCE&G.

On or about June 17, 2011, Anson provided notice to SCE&G of its intent to terminate the
Tolling Agreement.

FOR A FIRST CAUSE OF ACTION
(Breach of Contract)

The allegations contained in the foregoing paragraphs are realleged and restated as if .

repeated herein verbatim.

On or about January 7, 2008, Anson began performing the excayation work'adj acent to the

* Church.

23.

24.

25.

Pursuant to paragraph 1:09 of the Terms and Conditions which were a part of the Contract, -

Anson was required to “protect all WORK and property from darnagé or loss that may . -

result frorn the perforrnance of the CONTRACT ”
Further paragraph 1:09 states that if any property of third parties required. replacement or. * -

repa1r due to damage caused by Anson, and Anson failed or refused to make the repair,

then SCE&G could relmburse the third party and either deduct it from the funds dueto - - . -

Anson or obtain reimbursement _from Anson.
SCE&G paid Anson as described in the Contract.

Page 4 of 8




26.

27.

28.

29.

Anson accepted payment from SCE&G as described in the Contract.

Anson had sole contrql of the means and methods used to .accomplish the work
contemplated by the Contract.

The work performed by Anson damaged the property of the Church.

SCE_&G incurred substantial costs and expenses to compensate the Church for the damage .. ..

' toits propérty. '

30,

31.

32.

133,

34.

35,

SCE&G demanded that Anson reimburse SCE&G for ‘amounts paid by SCE&G to -
comi)ensate,the_Church, but Anson denied that réquest in breach of its obligations under :
the Contract. - / |
S-CE&G did not cause Anson to breach the Contract or interfere 1n any way with Anson’s -
ability to ‘perf_o'rm its obligations- under said Contract.

At all times SCE&G fully ﬁerfo‘rme_d all of i_fcs obligations under the Contract.
Asa difect and proximélte fesult of Ansdn"s breach of Contract, S,CE&G has been -injﬁred, T

and damaged in an amount to be proven during the trial of this action. -

SCE&G is entitled to a judgment against the Anson in an amount to be proven during the .. -

trial plus pre-judgment interest and post-judgment interest at the rate provided by law and = . .-

the costs of this action.

FOR A SECOND CAUSE OF ACTION
' (Contractual Indemnity)

The allegations contained in the foregoing paragraphs are .realleged- and».r‘e_statéd_as,if SESELONTIRE

repeated herein verbatim.
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36.

37.

38,

39.

Upon information and beliéf, as a direct and proximate result of Anson’s negligence and
breach of contract by Anson during the instailation of the trenchbox; the City of Charleston
issued an aciministrative order which stopped Anson’s work.

Thereafter, due to the negligence and breach of contract by Anson the trenchbox had.to-be . .

abandbned,'» and SCE&G incurred expenses to remediate the site.

Additionally, as a direct and proximate result of Anson’s construction methods, the Church

filed the Lawsuit described above and SCE&G incurred more expenses in defenciing
against the Church’s claims and séttling those claims.
The Contract required Anson to “save, defend, indémnify, and hold harmless [SCE&G] --.

from. any and all liabilities, claims, suits, actions, proceedings, fines, penalties, forfeitures,

~ losses, damages, and the cost and expenses incident thereto (including but not limited to

costs of investigation, defense, settlement, and attorney’s fees) arising directly or indirectly

A out_of— any act or failure to act on [Anson]’s part, or the part of any agent, servant, or -

40.

41.

subcontractor, of [Anson], whether independent or otherwise, in connection with 'thé.worki o
undertaken under the Contract.”
SCE&G served a timely request for Anson to defend and indemnify SCE&G for the claims

alleged in the Lawsuit, but Anson refused that dema»nd..

As a.direct and proximate result of Aﬁson’s negligence and breach of contract,: SCE&G-

incurred damages to remediate the site adjacent to the Church, to relocate its equipment to. - -

an alternate location and to defend and settle the claims alleged in the Lawsuit.. -
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42.

43.
44,
45,

46.

47.

48.

49.

50.

Accordingly, _‘_S'CE&G is entitled to a judgment against Anson for contractual indemnity-,
plus pre-judgment interest and post-judgment interest at the rate provided by law and the
costs of this action.

FOR A THIRD CAUSE OF ACTION
(Equitable Indemnity)

Thle allegétions containgd in -the. foregqing paragraphs are reallgged and restatéd as if .-
r‘épeated herein verbatim.

SCE&G was not responsible for Anson’s actions and inactions during the installation of
t-he.trenchbox. | |

Anson controlled the means and consfruction rhethods‘used to install the trenchbox. -
Upon information and belief, as a direct and proximaté result of Anson’s negligence and
brea’c_:h of contract, the Chqrch alleged-th'at its prope'rty was damaged and the Church filed -
the Lawsuit.

As a direct and proximate result of Anson’s negligence and brea_ch of contract duﬁng,the,-
installation of thé trerjchbox, SCE&G incurred démages to r'em_ediate the site adjacent to. =
the Church, to relocate its equipment to an alternate location and to defend and séttle the --
Lawéuit; | |
Tﬁe ;s,ettlement was Bona ﬁdg, with no fraud or coll-usio'nion the. part of SCE&G-or the - -
Cﬁu%c_h. | o | | |
Giveﬁ thé .c‘ir-cumstanc.es, ihe decision to 'settlc was a reasonable means, of protecting the . -

SCE&G’s interest.

The amount of the settlerhen_t was reasonable in light of SCE&G’S estimated damages and .

the risk and extent of its exposure if the case is tried.
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51. SCE&G was withoﬁt fault iﬁ'céhsing the damages to thé Church’s property at i'ssﬁ'e inthe

Lawsuit.

52. A?:cord’ingly, SCE&G is entitled to a judgment égaihstlAnsox-l for equitable indeinnity plus

the costs of this action. |
WHEREFORE, SCE&G prays for juﬁgrnéﬁt against Anson for actual damages, interest as -

alquéd b& law, the costs of this actioﬂ and éuc_h other relief as this Court may deem just and o

' .proper.

John A. Massalon

L. Ryan Neville

WILLS MASSALON & ALLEN LLC
Post Office Box 859

Charleston, South Carolina 29402
(843) 727-1144

ATTORNEYS FOR PLAINTIFE
SOUTH CAROLINA ELECTRIC & GAS CO.

' CHARLESTON, SC -
July 15, 2011
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Fax::. 843/889 3178 Phone 843/556-4411 )

-'Vendor:- 0000003884 - .. " BillTo: . SCANASERVIGES INC.
© . ANSON CONSTRUCTION COMPANY INC " - - . P.O.BOX 11849 .. -
4879 SAVANNAH HWY =~ 7 o S © .COLUMBIASC 28211 °

- RAVENEL sc 29470 5452

Tax Exempt? Y "Taxce‘mrea‘té No, 1440572 000" s ' L P R ,
»*ILine-Sch'ltem Id - . DescrlptlonlComments NS Quantlty UOM RS .UnitPrice- Extended A"rnt Due.Date | .

) __f ’ Anson Constructron Company, Inc ("Contractor") shaII prowde all
* “labor, supervisic "equrpment and matérials required to, complete
- _the mstallatron of oncrete vault-for the Dock Street Theater ™ -
. prOJect (herem ‘after "Work") for South Car"llna Electric & Gas.~ . -
)- Tl ‘med in accordance wrth e
3 ion’ Constructlon
: Standards requrrements of 2 any permrttrng authorities and the
attached General Terms & Conditions; dated 02/28/2006 (herem
after- "Requuements )- it'shall be the Contractor’s -
responSIblhty to make rtself aware of all Requlrements oI the
- Work.s ™ - : .o

-The Work shaII be performed af the’ Contractor‘s quoted Price
|ndrcated below and in Contractor's quotatlon dated December 11
,2007 .

' SCE&G shaIl‘-i’)'rov'rd'e concrete vault: All other matérials required
to complete the Work are to be provided by the Contractor

S ‘Laborand Equrpment R 31 20060 DO- " 2700000 . 31,200.00 01/11/2008
21 S Matenal provrded by - - s,000000 DO . 1,00000 " 5,000.00 01/11/2008
' A Contractor : DT o B L e

LN ORDER 7O EXPEDITE PAYMENT
VENDOR INVOICES MUST BE-ITEMIZED TO
CORRESPOND WITH THE APPROPRIATE

. PURCHASE ORDER LINE ITEMS: INVOIGES
NOT PROPERLY: ITEMIZED MAY: BE
;RETURNED TO: THE VENDOR FOR

: VENDOR IS REQUIRED TO ACKNOWLEDGE S
_ - 'ITS AGCEPTANCE 'OF THE PURCHASE o
c ORDER/CONTRAC.T'BY HAVING'ITS.
AUTHORIZED REPRESENTATIVE SIGN IN :
~ THE SPACE ‘BELOW AND RETURN THE '
.SIGNED COPY TO THE BUYER :

 VENDOR REPRESENTATIVE SIGNATURE - " °

G "_VENDOR REPRESE TATIVE NAME
s _(PRINTED) '

LT ~Authorized Signature.
: OMISSION OF PURCHASE ORDER NUMBER FROM. HE INVOICE MAY e AT LT E

RESULT-IN DELAY. OF PAYMENT. ALSO FOR INVOICES TO BE.PAID: -,

THEY MUST BE TEMIZED 10 CORRESPOND WITH THE PO LINE ITEMS 1 .
By acceptlng ‘this Order, Vendor acknowledges that.it has read and accepted SCANA Corp General Terms and Condltrons (Iast revrsed 6/27/01)

C available at "http: /www.scana. coin/en/vendors-aiid- suppherslprocess -and- pollcres/terms -and- condrtrons/default htm* or. by. caIIlng the number Ilsted
o _'above I thls is a Change Order; the Terms and Condmons ln effect when the onglnal Order was. lssued will appIy unless ot SCE&G/ 0'58

=§€ Plaintiffs = | SRR
t - Exhibit “B”




Pur,c,h‘as_et Order N
L _.Dispatch via Print..

SCANA Sew:.ces, Inc. . Purchase Order . Date . Revrsron ’ Page-
‘as"buying and paylng ‘RE-0400018212 . . . 01/04/2008 - 1 i G it
© .agent for; Payment Terms- - - FreightTerms - . ShipVia |
- SC ELECTRIC & GAS CO ‘NET 30.° - ' ‘.. . . "DEST-NO FREIGHT - . See Detail
1426 Main- Street - Buyer - B -~ Phone .- - i . Fax R .
“MC198 o " Morris, Randy M_ - .»803/217 9659 - ~ 803/933-8129( -
Cqumbla sC 29201 B . ' S e

Shlp To : SC ELECTRIC & GAS co
" .3691 LEEDS AVENUE

L N 'Charleston SC 29405 ’
R Fax 843/889 3_178 Phone 843/556'—4411 e . o
Vendor: 0000003884 < . ¢ BillTe: : SCANA SERVICES INC.
.. - ANSON CONSTRUCTION COMPANY INC . - P.O. BOX 118497 .
- 214879 SAVANNAH HWY Lo . ‘COLUMBIA SC 29211 N
- -RAVENEL sC 29470 5452 ; e - U
Tax Exempt? Y.. "raxcertiﬁcaie"No.' 4440572000 o il e
LinesSch ltemid - - Description/Comments” -~ .° - ' Quantity UOM _ Unit Price Extended Amt Due Date »'l
T : o e . “Total PO:Amount - "~ . . [ .- 36 200 oo|
~ Authorized Signature. - .-

.OMISSION OF PURCHASE ORDER NUMBER FROM THE INVOICE MAY
‘RESULT IN DELAY OF PAYMENT: AL'SO FORINVOICES TO BEPAID + .

" THEY MUST BE ITEMIZED TO CORRESPOND WITH THE PO LINEITEMS. - [ el o T : '
By accepting this Order,. Vendor acknowledges ‘that it has read and accepted SCANA Corp General Terms and Condmons (Iast reVISed 8/27101)
available at "http:/fiwww. scana. com/enlvendors and- supphers/process-and-pollmes/terms -and- condmons/default htm™or py calhnu the_ number hsted_, Lo

: 'rabove IfIhIS is a Chan e Order ‘fhe Terms and Condmons in effect when the onglnal Order was :ssued w:ll apply unless I .
' e ) e o i SCE&G/ 059
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* . GENERAL TERMS AND CONDITIONS

' -:'l-tol , “;'EDeﬁmtlons o

,:_'As used throughout the CONTRACT the followmg terms shall have the: meanmgs '
- set forth heremafter : _ L :

) 1 . COMPANY shall mean South Carohna Elecmc & Gas Company, Inc a
Co - subsidiary - of SCANA Corporatlon for 1tself and as agent for 1ts aﬂlllated‘ -
o SCANA Corporatlon compames S . :
2. ‘:CONTRACTOR ‘shall” méan the . successful bldder awarded-_.'.the- .
o CON’IRACT for the performance of the WORK T o

K 3. WORK shall mean ‘the matenal equ1pment labor, supervrslon and all other'
requrrements necessary to complete the CONTRACT ‘

4. CONTRACT shall mean the agreement between COMPANY and
- CONTRACTOR as set forth in the Purchase Order, the: General Térms and
__ ‘Condrttons and Attachments and any - Drawmgs Procedures or -
: Spe01ﬁcat10ns contatned or: referenced herem and all modtﬁcatlons to any of - A
 the foregomg rnutually agreed ‘upon:-in Wwriting: ThlS C.NTRACT shall N
-.constltute /the - entire agreement between the parties unless modlﬁed i
' 'wntmg by the partres These General Terms and’ Condrtlons shall supersede_ R
o the preprmted ”Condltlons Under Whlch Order Is leen' ! on the back of " =
. the Purchase Order and conﬂlctmg terms in any other CONTRACT"
" document ' : . L

s ,PROCUREMENT AGENT. shall mean COMPANYS representatlve o
i _}hls/her de51gnee through whoim - commerc1al matters shall ‘be channeled-and : - R
- »who shall have sole authonty to approve modlﬁcatlons of the CONTRACT I

102 | _ Laws and Regulatlons
R 021 - I The CONTRACT shall be governed by the laws of the State of South Carohna
1022 ‘ 'CONTRACTOR shall comply wﬁh all laws ordmances codes and regulanons"ff e

B apphcable to its respon51b111t1es under this’ 'CONTRACT.. Should. CONTRACTOR"__ o
.., becomie aware. of ‘any. . v1olat10ns of‘any : laws ordinances, codes or. regulatlons it e
© “-shall promptly notlfy COMPANY in. writing. If- CONTRACTOR or-any of its ~
B '-'employees agents subcontractors or’ supphers of" any tier, wolates any of such laws R
'._f'-fordmances codes. and regulatrons it’ shall save,’ defend mdemmfy and hold S
o fé-’harmless COMPANY from any and all l1ab1ht1es clalms ﬁnes penaltles S

Gtextx .'.'Uﬁder’g‘round-'Q.on‘struction -' :‘i' - S e 2/23@5 e
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l:‘02:.3_~ ,

1:02.4

1:02.5

1:02.6 -

_ forfeltures suits; losses, damages and the costs and expenses mmdent thereto
: :(mcludmg, but not limited to, costs of defense settlement and attorneys' fees) ansmg
_' .from any such vrolatlon - - .

'CONTRACTOR represents and warrants that all artrcles and services covered by

the CONTRACT meet or exceed the’ safety standards- estabhshed -and promulgated

“under the Federal Occupatlonal Safety and Health Law (Publlc 91-956) and its

regulations - in. effect or proposed as of. the date of the CONTRACT.

_'CONTRACTOR shall be solely: responsible for supervision of its employees and:
“their compliarice with OSHA regulations, whether or not on premises owned or ™

controlled by COMPANY. CONTRACTOR shall mdemmfy COMPANY for any
fine, penalty, loss.or. damages (mcludmg, but not. hnuted to, costs and attomey's fees

’ 'assoc1ated theremth) incurred - by or assessed agalnst COMPANY because
: 'CONTRACTOR'S WORK is in vrolatlon of the aforesaid Act ' : :

CONTRACTOR represents ‘and warrants that. all articles and serv1ces furmshed by 1t

,_under the CONTRACT meét or exceed any apphcable standards establrshed and
promulgated under the Federal Consumer Safety Products Act '

‘ _CONTRACTOR shall comply with the requrrements of all Federal and State _

Worker's Compensatlon Unemployment Wage :and Hour and Socral Secunty

.Regulations pertaining to the WORK involved in this CONTRACT and any special
‘state or mumcrpal licenses or perrmts reqmred for the spec1ﬁed operations. It shall o
‘ﬁle the necessary reports and pay the. requlred taxes thereunder

CONTRACTOR shall obtain, and at all times dunng the term of tlus CONTRACT
" maintain as: current, any and all licensés or perrmts requrred by the South Carolma S

Licensing Board for- Contractors, as required by Sections 40-11-10, et seq;, ‘South

_ Carolina Code of Laws 1976; and regulations promulgated thereunder by said -

Board, which are on file with the Office of the Secretary of State. Such licenses shall ..

RIS -apply t0.the proper classifications requrred for undertakmg the scope .of work’

1:027

©1:028°

* Gtexix f;undergr'ouh_d Co’,hs.tr.uc-tio;n_‘ L2

" defined herem CONTRACTOR shall; upon request by COMPANY furmsh
' satlsfactory evrdence of bemg SO hcensed : - o

_ ~CONTRACTOR shall comply wrth the Immrgratlon Reform and Control Act of
' 1986 . I - :

_-Pursuant to Sectlon 12 9- 310 of the Code of Laws of South Carohna (1976) as -
“:amended; on contracts of $10,000 or more which mvolve labor, ‘any- nonres1dent

contractor must - reglster wrth the South Carolina’ Department of Revenue or

- 'Secretary of State or have 2% of each payment made to.the nonresrdent contractor.
-wuhheld uriless the. nonresrdent contractor is considered by the S C. Department of -
-‘Revenue to be exempt from this. requlrement If CONTRACTOR is ‘& nonresident
-contractor, in lieu of having the 2% withheld COMPANY requires CONTRACTOR
to reglster wrth the S. C Department of Revenues or Secretary of State and furmsh

S 2/28/06
!
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o 1:02.9

1:02.10

103

1:04 o

Gtextx-QUnd:erground'Co,rtstru'ction_ 3

B COMPANY a properly completed Nonresrdent Taxpayer Regrstratlon Aﬁidavrt :

Form I- 312 (6/94) signed by CONTRACTOR’S officer; or provrde to COMPANY

-, a letter from the S. C. Department of Revenue certrfymg that - CONTRACTOR is

COMPANY shall have no- liability for any payroll or employment compensatlon S
'-tax Socral Secunty tax; excise tax, ad 'valorum tax or any income-or revenue. based
- tax or any sumlar tax, local, state or Federal, for CONTRACTOR or anyemployee:
“of- CONTRACTOR and CONTRACTOR agrees that it shall - pay, as requrred by -
* law, -all such taxes as are apphcable to it and ifs employees and to-save, defend, -
1ndemmfy énd-hold. harmless COMPANY against: ‘any-claim or- liability. therefor S
Unless otherwise agreed by-the partles in ‘writing; - CONTRACTOR $hall exclude '

' exempt Tlus Afﬁdav1t wﬂl remain in effect for three years ﬁom recelpt of the copy

_ For any | substance whlch is or contams a hazardous chermcal as deﬁned in 29CFR o
§1910: 1200, as amended from time to fime, or any successor regulatlon thereto L
: CONTRACTOR shall: furmsh to COMPANY at no extra cost at the time of dehvery: .
- Orprior’ to dehvery, a.Material Safety Data Sheet statmg, in English; the information -
o .descnbed in 29CFR §1910 1200(g)(2) 1n the form of OSHA Form 20 pertarmng to .

- ‘»such chemlcal Lo : _

It shall be the obhgatlon of CONTRACTOR to mform 1tself of the requlrements of .

the law

Perrmts and chenses

CONTRACTOR shall acqurre and comply with and marntam in good standmg all :
‘contractor’s reglstratlons licenses, or ‘permits requlred to be held by it by | federal; .

state and: local laws, regulatory authorities; or commissions: CONTRACTOR shall

be responsrble for any costs- mcurred for the aforésaid. COMPANY may require - - .

:ﬁrrther proof of proper licensing. Tt shall be the obhgatlon of CONTRACTOR to -
~inform 1tself of the requrrements of the law A _ »

Taxes

- rany South Carohna sales and use-tax: in any submitted CONTRACT price. and on E

e T i e o e e e . — *

- any resultmg inyoices:to: .the COMPANY.. COMPANY. shall be responsrble for the'-: .
' payment to the South Carohna Department of Revenue of any.sales and lise taxes.
. ‘apphcable to.equipment and material furmshed by CONTRACTOR and shall have -
" furnished ' CONTRACTOR a- copy - of COMPANY S. Drrect Pay Certrﬁcate ) ,
: -"hereunder “When requrred by the COMPANY CONTRACTOR shall 1temlze eachg‘ R
- ‘invoice to show as separate items, labor, matenal and equrpment frelght and other -
- separable charges for the WORK hereunder o SR

272806 0
SCE&G/-040—-




05 _-".Employm%t’Policies

CONTRACTOR shall comply (unless exempted) W1th the provrs1ons attached '
‘hereto in’ Attachment I with respect to equal employment opportunity,. afﬁrmatlve
. action, and-the utilization of small- and smiall dlsadvantaged busmesses The = .
© - . .provisions in Attachment I are made: a part of the CONTRACT by- reference.
‘ CONTRACTOR agrees to-save; defend mdemmfy and hold harmless COMPANY _
from any fine, _penalty, claim, suit, loss or damages (mcludmg, but not hrmted to, ©
- »'costs and’ attomeys fees assomated therew1th) arising from any vrolatlon of the
employment laws referred to herem by CONTRACTOR or its subcontractors Or.
agents : '

1:06 ' _WorkersCompensatron L T T _Jf

V CONTRACTOR shall Aaccept; in connectlon w1th the CONTRACT the provrslons ‘
Aof the ‘Worker's Compensatlon Act and any re-enactments and supplements thereto;
- and CONTRACTOR shall insure its’ hablhty thereunder mcludmg an’ "all- states"-_ :

endorsement
107 safeg' :
1:.07.1 A »,CONTRACTOR shall take all necessary or advrsable precautlons for the safety of -

all persons and property at, on, or near its ‘WORK. CONTRACTOR shall comply
:wrth all apphcable prov1sxons of federal, state; and local safety’ laws and building
codes and : any safety regulat1ons of COMPANY CONTRACTOR shall erect and .
maintain-all necessary oOr advisable safeguards as requlred by the condrtrons and
o progress of its: WORK for the protect1on of workers’ and. the public and shall post
B -danger s1gns warning . agamst the hazards created by 1ts WORK In the event any
- situation arises which may involve danger to. persons or. property, CONTRACTOR
shall.act with good Judgment to’ prevent or minimjze 1nJury to persons and darnage :

toproperty s _ . - S

- 1072 - In -the event CONTRACTOR encounters in the performance of the WORK RN
B Sl materlals or substances which_ CONTRACTOR recognizes’ or. suspects may-be . .
" "hazardous or toxic; including, but not limited to, asbestos, and the presence of wlnch -
© was hot spec1ﬁcally contemplated by CONTRACTOR and- recogmzed in the scope_ o
. of' WORK herein; CONTRACTOR: will 1mmed1ately cease that part of the, WORK: - -
o wh1ch is affected and give. notlce to COMPANY S0- that COMPANY can grvev

CONTRACTOR fu.rther d1rect10n

1_:07._3_: L CONTRACTOR shall not permlt or suffer the mtroductlon of alcoholrc beverages_ .
' - or hquors 1ot - any narcotrcs upon the WORK embraced in' the CONTRACT nor.
upon any- grounds owned or controlled by COIVIPANY CONTRACTOR shall not

: ~permlt entry: to the WORK areas or to COMPANY's grounds of any employee of -
CONTRACTOR or of any subcontractor of CONTRACTOR who is. under the

-Gtextx - U.'r‘\de,r_.grou-n,d Construction" 4 o 2/28/06
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1:09 -

. 1:08

"1:074

' 'mﬂuence of any alcohohc beverage or quuor or-any narcotrc (whether or not -

medrcally préscribed).or any non—narcotlc drug or medrcatlon ‘where the fact of suchf' _
influence- may be dangerous to the employee to the pubhc to the WORK or to,, :

i COMPANY'S grounds facrhtles or personnel

COMPANY shall have the rrght to requrre CONTRACTOR employees on premises

owned or controlled by COMPANY to undergo substance abuse: testing -and shall -

also have the right to' search CONTRACTOR employees -persons and personal

, 'property with regard to controlled. substances and alcohol at all times and without - _-
' prior notice. CONTRACTOR personnel testing positive for- controlled substances .-

ot-alcohol shall not be used in: performance of the WORK All WORK performed-

by therej jected personnel shall bé subject to 1nspectron and rejection by COMPANY

and re]ected WORK shall be reperformed by CONTRACTOR .at. no’ additional .

o -charge t0: COMPANY CONTRACTOR shall’ mform all of its employees of thelr_ .
‘bemg subject o' tésting and/or search and shall requrre each employee performmg_r ;
“WORK on COMPANY'S prermses to sign a form prior to being engaged. in the

" WORK, acknowledgrng COMPANY's polrcres with régard-to substance abuse and
consentrng to testmg and/or search at any time as allowed herem

L :Operatron of Equrpment

The CONTRACTOR'S employees shall not operate or attempt to operate any valve B
- switch; or other control device on any portlon of the existing facilitiés or utrlrtres )

owned or controlled by COMPANY unless expressly made a part of the WORK: as

, deﬁned i the CONTRACT or-as. drrected by the COMPANY: Failure to abide by,
this requirement shall be consrdered sufﬁcrent cause for the 1mmed1ate removal of -

the employee or ernployees mvolved

-fProtectron of WORK and Property

'CONTRACTOR shall protect all WORK and property from darnage or loss that -
’-’may result from the performance of the- CONTRACT.. : Should* its: WORK: be. - -
- suspended temporanly, .CONTRACTOR shall take such: steps as may t be necessary
~ “or advisablé to protect it agamst damage or loss.’ ‘WORK or property- destroyed, . . -
o damaged or lost’ ‘by: act or omission of CONTRACTOR shall be replaced or . -
"reparred 0. COMPANY s satrsfactlon at CONTRACTOR'S expense Should any . -
' WORK ‘or- property require such replacement or repair prror ‘to final payment and .-

' VCONTRACTOR fails or. refuses to replace or reparr it in accordance with the. -

| ”Gtekt{x’,— Underground Co_‘ns’t'ruction _A o5

CONTRACT, COMPANY may. replace or Tepair. ‘such. WORK or property, orin .
. . case of damage 10 the property of ‘a third party rermburse the .owner thereof, and -
~ -deduct the cost of such replacement repair or rermbursement from any funds due or S
a to become: due to CONTRACTOR under the CONTRACT or, if final payment has»-j._
' been made CONTRACTOR shall rerrnburse COMPANY such amounts :

21806
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110 .

- "Safety", or other advertising pertaining to the WORK on ‘any part of the premises . - :.

l:.ll,'

1:12

1:13

C1:14

L1141

" “pased on CONTRACTOR's. or subcontractor'sactual costs incurred-directly-in the " o

Signs

‘The premises. shall be ‘maintained free from any “and all advertising and
© CONTRACTOR's signboards of evety kind, except those approved by-COMPANY. .
- * CONTRACTOR shall place no temporary sign, except those. qualified ‘under. -

* of COMPANY: without permission of COMPANY. * ~
- Publicitions o
 Publicatioris and advertisements concenﬁrig the sﬁbjé_cf matter of the CONTRACT .
shall not' at -any -‘time be made by or on  behalf- of CONTRACTOR, its"

- subcontractors, of suppliers, unléss prior written authorization therefor is obtained
. fromn COMPANY. Carneras or picture taking shall not be allowed on the site except, -

Wlth Wﬁﬁénpeisi@_ of COMPANY - ' : "

-R'epqrts '

CONTRACTOR shail furnish COMPANY petiodic reports of WORK progess, if -
required by COMPANY. Such reports shall be '-made as. frequently as required and .

 in the form presciibed by COMPANY.

| Recordsand Rg’t'eptio'ris
_C,QNTRAC_}TQR- shall corply with COMPANYS .‘frequirlfnirﬁﬁents- for records,
, doéumentatiOn, and retentions ’Fhé;eof in bongggtion' with ﬂ;c WORK o
' -CdNTRACTOR’s " and sub_c_(;:r"ltlijac‘;t.c‘)r‘s;’ books; récor‘dlsv,‘i. éorr_eSpdhdé;ic_e,’ bldS, ,

* purchase orders, invt}ic_éS, accounting ‘_pr'c')fcédljiesf and p:ra(ifipéts: .and any other
" supporting evidence relating to this CONTRACT “(all- the. foregoing hereinafter .

feferred to as "Records") ‘shall be open to inspection and subject to-audit and/or

" reproduction, during normal working hours; by COMPANY: o the extent necessary
to' adequately permit evaluation and verification of aniy invoices, payments-or claims -

- petformance of WORK: under this CONTRACT for the purpose of evaluating or .. ..

verifying actual costs expended. -COMPANY ‘shall ‘have access to.said Records

’ from the effective date of this CONTRACT; for ‘the duration of the WORK; and - -

ntil . thrée - (3) - years after. the- date of final - payment by. COMPANY fo' .=
- CONTRACTOR pursuarit to this CONTRACT: ‘COMPANY. shall have access; .

" during normal workin ¢ hours, to all. hecessary. ‘CONTRACTOR and subcontractor.

.. Gtextx- Underground Construction: 6 . 2806
e i e f':-"—"";:"f‘iéh%S-GE&G/-onf?s—f.
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- facilities, and shall -be provided adequate and. appropriate - work space, in order to

conduct audits in @9@1151iaﬁc¢’\z&i_ﬁh-_the'p’royisiolnfs_‘of;t‘hi_sj Atticle. COMPANY shall




give CONTRACTOR or subcon'aactor reasonable advance notlce of mtended

audlts
1:142 4 CONTRACTOR shall requ1re subcontractors to comply w1th the prov1srons of this
' - Article by insertion. of the requrrements heréof i in any subcontract pursuant to thrs
- CONTRACT : : R
1:14.3 | CONTRACTOR shall cooperate fully with . COMPANY in any such inspection or

,_ audit, as well as in any inspection, audit or investigation conducted by governmental
' authonty or conducted by COMPANY at the drrectlon of any governmental _
authority. ' , _ o _ : >

115 - SchedulmgofWORK

' All WORK shall be scheduled by CONTRACTOR subJect to the approval of
COMPANY and within the completion date(s) required by COMPANY ifany. Any
WORK performed without ‘'COMPANY's authorization will be -done - at
‘»CONTRACTOR's risk and expense and- shall be subj ect to rej ectron :

1:16 - InspectronofWORK

All WORK shall be subJect to mspectron by COMPANY COMPANY ] authonzed
personnel shall Have reasonable access to the WORK at all times for the purpose of .-
- -inspection. ‘CONTRACTOR ‘shall -provide  propet facﬂrtres for'such access and
. inspection. The presence of COMPANY s personnel shall ot in any way alter, :
. 'modify, or lessen the obligation of - 'CONTRACTOR  to comply with the
4 »requrrernents of the CONTRACT. Any inspection by ‘COMPANY's personnel shall -
-.pot be considered as an acceptance or waiver of warranty or other rights. of the

-~ WORK mspected If the inspection results in a -determination of . unsatlsfactory ‘
, performance on the part of CONTRACTOR the. nonconforrmng WORK shaH be -
"corrected in accordance with "Warranty below . . _ .

Conm iAnproval ofWORK

_All WORK shall be subject to ‘the approval of COMPANY CONTRACTOR shall .
;"vperform all ‘WORK. in- :such a mannef as to comply with - the . CONTRACT
~:COMPANY shall have:the authonty to stop- the WORK w1thout cost.or habrhty

P ;whenever such stoppage is- necessary to ensure proper comphance wnh the
S CONTRACT . : .

118 E o B Indenendent Contractor Status

R -;It is the 1ntent10n of the pames to create between thernselves the relatronshlp of e
-owrier and mdependent contractor. CONTRACTOR shall control the manner and
' ‘detarls of performance of the WORK hereunder subject to comphance w1th

| Gt’eX_tx_? Und'er'gr'ou'nd Co’n{s’tr’ue_tion T ‘ 2/28/06
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B specrﬁcatrons drawmgs plans and the reasonable. rules regulat1ons “and
' procedures of COMPANY ;governing the operat1on of COMPANY s facrlmes
COMPANY” s interest being in the: résult. - No- employees contractors;.
“subcontractors; or agents of CONTRACTOR shall at any time be. deemed -or have
the nghts of employees of COMPANY; and ne1ther CONTRACTOR nor. any of -
_the’ employees ‘contractors;; subcontractors or agénts of CONTRACTOR shallbe
eligible to partlcrpate in any employee beneﬁt plan sponsored by or pamcrpated in -
by COMPANY. ‘CONTRACTOR: shall ‘require any " employee, contractor,
' subcontractor or agent of CONTRACTOR (CONTRACTOR’S personnel)
’performmg any portron of the WORK' on prémises owned or controlled by -
. COMPANY to comply with COMPANY’s Corporate. Securrty procedures and to.
‘execute the ‘Form.IC-1, Attachment 1 hereof, in all circumstances. where an
individual badge of. CONTRACTOR’s personnel is requrred inder COMPANY ST
Corporate Securlty procedures The executed Form IC-1 “shall be provrded to -
. ‘COMPANY’s Corporate Securrty prror to start of any- WORK CONTRACTOR
: "shall notrfy COMPANY’S Corporate Securrty when each of CONTRACTOR’
personnel prevrously approved by COMPANY’S Corporate Secunty for . .
. admrttance to"petform WORK at a. spec1ﬁed COMPANY premrses isno longer- '
' performrng WORK for CONTRACTOR at such premrses , .

119 . . Retlrees

- The CONTRACTOR specrﬁcally agrees that in furtherance of the WORK,.

- contemplated by..this- CONTRACT neither it, nor any of its subcontractors; ‘will -
_'employ, hire, .contract with, or utilize the services (consultrng, managenal ‘or
otherw1$e) of a retiree of SCANA Corporatlon or any of its subsidiaries, (“SCANA

: A'Retlree”) where - CONTRACTOR’S retammg of the SCANA -Retiree is .°

- predormnantly motrvated by, and the services performed and to be performed by the

 SCANA Retiree are predommantly limited.- to, the performance of WORK for
»COMPANY under. thrs CONTRACT Without limiting. the foregomg, the terms of

. the’ “Independent Contractor Status” prov1sron ‘contained in this CONTRACT shall -

apply for any SCANA Re’aree utllrzed for: any portron of the WORK o :

120 Seeur ﬁ

, : CONTRACTOR shall comply wrth all of COMPANY s securrty programs and o
:«requrrements ; B S . S
120 . ) | Subcontractors

- "No portlon of the WORK shall be subcontracted without ﬁrst securmg the prior
‘ wrrtten consent of COMPANY CONTRACTOR shall disclose- any intent to
o ‘subcontract any. part of the 'WORK,“prior to the execution of the CONTRACT: '
3 -"'Requests for conserit shall iniclude the names and addresses of all subcontractors and
nature and extent of the WORK to be perforrned When requlred by COMPANY

:' G'texté'('_Un:derg_round C,on's‘tru'c‘tlon_' 8 | 2/28/06
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‘ CONTRACTOR shall provide COMPANY a copy of the agreement with each
subcontractor ‘which --shall be - complete in. every deta11 mcludmg ‘prices. -
CONTRACTOR agrees to brnd every- subcontractor and every subcontractor shall E
" be bound by térms essentrally the same as the terms of the CONTRACT so. far as
they apply to-the work to be performed by the subcontractor unless specrﬁcally '
~‘rioted to the contrary in a:Subcontract approved by COMPANY ‘Consent by
~ COMPANY to- any such subcontractrng shall ‘rot relieve CONTRACTOR of ﬁrll B
'responsrbrlrty for the WORK to be performed by the subcontractor o -

1:22 . Cooperatron w1th other Contractors ;

: COMPANY rnay employ other. ﬁrms or mdrvrduals for. those portrons of related. -
work whrch are not included as a part of the WORK herein. CONTRACTOR shall ~
cooperate with “other. firms or. individuals- workrng at or near the site of
~CONTRACTOR's operations andshall afford them reasonable opportunrty for the .

" delivery -and storage of . their" materials in the’ exceution of their work, shall
. coordinate its ' WORK: with therrs and shall follow any directions - glven by, :
COMPANY i in-that regard. Where CONTRACTOR’S WORK. depends on proper
; execution or:the completion of a _]Ob or jobs by other firms™ or individuals, :
CONTRACTOR shall promptly report to COMPANY any defects or deficiencies in -
such other work that. renders it "unsuitable for proper executron of ‘the WORK ;
.mcluded inthe CONTRACT, '-

1:23 - - Dem uirrage -

Demurrage on matenal furmshed by COMPANY caused by CONTRACTOR’s acts e
or omissions shall be paud by- CONTRACTOR . : D

124 Force Ma]eure

S Nerther party shall be liable to the other for any loss or damage due to any failure, or _ '

© . delay in: performance hereunder resultrng from any cause beyond such party's= -
reasonable control, mcludmg, but not limited to, acts of God acts or omissions.of .
'crvrl or mrlrtary authority; dcts.or omissions of the other parfy hereto fires; floeds; -+ -
eprdemrc quarantme restrrctrons strikes or other labor disputes; wars: or warhke e

. 'cucumstances or comphance with changes in applrcable regulations, ot drrectlves of...

' _natronal state or local. governments or any.departmert. thereof effectrve after the -

. date of the CONTRACT The: party assertrng the force majeure ‘as an excuse from. s
. performance shall give the other party notice verbally within twenty-four hours'of .
the occurrence of a-force. majéure event conﬁrmed in ‘writing within ten days .

_thereaﬁer such rotice to state the nature of. the event and the antrcrpated length of -
_ ‘delay Such party shall take all reasonable steps-to rmtrgate the effects of any force -
' - -majeure event (provrded ‘however, that this shall:not require. settlement of labor o

o ‘drsputes negotrated in good faJth)

| "G‘t'extx—Und'ergrounid .Constructi_on 29 _ o 2/28]06 .
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| l:é_’s - Insurance by CONTRACTOR

- 1251 . C’W1thout hrmtmg any of the other obhgatlons or- habrlrtres of CONTRACTOR and
R o untrl ‘the WORK -is completed and accepted by COMPANY CONTRACTOR ‘
‘agrees to furnish arid maintain for 1tself and to require any approved subcontractor to O
- furnish’ and maintain at all trmes durmg the course of the WORK to be performed-
hereunder polrcres of msurance mcludmg Workers Compensatron l1ab1hty‘ :
1nsurance “and: other - minimum : insuranice coverages in accordance with the-
requrrements estabhshed in the "Insurance Requrrements" Attachment [ hereof.
None of the hablhty pohcres shall have any "other insurance" clause .Or language
which would Jeopardrze the primacy ‘of CONTRACTOR's insurance w1th respect to.
o COMPANY s’ self-msured retention. or excess .insurance. pollc1es Before any. .
WORK. is started - under the CONTRACT CONTRACTOR shall provrde
_ COMPANY an insurance certificate’ ev1dencmg coverages as requlred herem and in '
‘a form satlsfactory to COMPANY ‘Such certificate shall provrde that at. least ten
(10) days written notice be g1ven o COMPANY pnor fo.any material change or -
' cancellat1on of the insurance. Coples of the insurance. policies_sigried by the. -
. insurancé compames or “other authorized” representatrves shall be provided upon
" request. - All insurance shall be with -souind insurance compames ‘satisfactory ‘to-
COl\/[PANY and ‘authorized' to do busmess in the state where the: WORK is .
performed Nerther a failure of CONTRACTOR to prov1de the requlred certrﬁcate .
of insurance rior CONTRACTOR’S submlssron of a certificate of i 1nsurance not in -
conformance .with - the insurance requlrements stated herein shall relieve -
CONTRACTOR from the obhgatron to ‘have in force. the required. insurance-. . -
- coverages. The msurance requirements stated herein may be changed only by -
specrflc wrrtten agreement by COMPANY S T :

S1252 . None of CONTRACTOR' personnel shall be deemed for any purpose to be solely
. or-dually’ employed by COMPANY. If any employee of . CONTRACTOR shall;
.recover beiefits under COMPANY s Worker's Compensatlon asa result of injury6r - .
: drsease sustamed in, or' Unemployment - Insurance - coverage resulting  from, .
. performmg WORK: under the: CONTRACT ‘while on- CONTRACTOR's: payroll, :
: CONTRACTOR shall reimburse COMPANY for the full- amount of such beneﬁts .
- and any cost or expenses mcurred by COMPANY related thereto R :

126 o Indemnlﬁcatron

- .:CONTRACTOR hereby agrees to save,. defend mdemmfy and hold harmless g
R COI\/EPANY from any and all habrhtles claims, suiits, actions; proceedmgs fines, .
c ',penaltres ‘forfeitures, losses, damages and the .costs- and expenses incident thereto;‘_ S
N (mcludmg, but” not hrmted to, -costs. of mvestlgatlon defense settlement and’
L 'attorneys fees) ansmg dlrectly or mdrrectly out of any - act or fallure to ‘act ofi
o CONTRACTOR'S part, or.the . part of any .agent, . Sérvant, or subcontractor of- .
_ -CONTRACTOR whether mdependent or otherwrse 1n connectlon wrth the WORK s
""undertakenunderthe CONTRACT “ .. R
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127 o Performance and Payment Bond

If requrred by COMPANY , prior to.’ undertakmg any WORK hereunder,
~ CONTRACTOR shall secure and maintain while the WORK is bemg performed a
: performance and payment ‘bond, in a form and:with suretiés acceptable to. .
- COMPANY, msurmg the- full, proper performance of the CONTRACT ‘and the,j}»
) completlon of the WORK in a skillful and professronal manner, and the payment of
- all obhgatrons ansmg thereunder Such bond shall be in. an amount equal - to one., . -
hundred -percent (100%) of the total price of the WORK The- determmatlon of
whether CONTRACTOR Has failed to perform the CONTRACT shall be'hade
solely by COMPANY COMPANY reserves the nght to terrmnate the CONTRACT. -
- in the event such a. bond is not procured or is not mamtamed in effect untik ﬁnal

' »acceptance of the WORK S 4 o e
'1:28” ’ : Lrens !
1:28.1 - CONTRACTOR shall whenever requested to do so, furrnsh COMPANY in such- -

{ - .defail as may be requrred by. COMPANY, statements in wntmg ofall sums owed. by _
CONTRACTOR or subcontractors for services rendered, labor. performed or '
- matenals supphes tools or equlpment furmshed or used or to be. used, or servrces
‘ rendered in the performance of the CONTRACT ' :

11282 - 3 CONTRACTOR shall nerther ﬂle nor cause. to be filed any lien ‘with. respect to the
i WORK to be performed or materrals furmshed hereunder and hereby waiyes any
’ nght to ﬁle or cause’ such a hen to bé filed. . .

1:283 . ' In the event any claim has been asserted agamst CONTRACTOR or COMPANY or -
: ' any lien has. been filed with respect to the. WORK, further payment under the
CONTRACT shall niot become due until all such- claims or liens have been satisfied; -
released and/or dlscharged of record without cost or expense to COMPANY If any
- lien’is filed or-rémains. unsatisfied after all: payrnents are made;. CONTRACTOR R
- shall refund to ‘COMPANY: all monies that the latter may, be compelled to pay in:
? :'drschargmg siich a lien, mcludmg, but not hrmted to, all costs and attorneys fees .
. associated therewith. At COMPANY'S optlon and upon request by COMPANY S
; 'CONTRACTOR shall dischatge any lien ﬁled w1th respect. to. the WORK by_-, o
~ " posting a ‘bond. as prov1ded in Section 29-5- llO of the - South . Carolma Code of "
_lLaws 1976 as amended at. CONTRACTOR'S expense lf CONTRACTOR fails to
- do_so, COMPANY may procure the release, satisfaction and/or dlscharge of any- -
. .--such claun or hen and deduct all costs and’ expense of, COMPANY associated .
' therewrth from any money due or “to become due to CONTRACTOR on. any

account

o 1:284 The ﬁnal payment shall not become ‘due untrl CONTRACTOR dehvers to-.
o COMPANY a complete release of all hens ansmg out of 1ts WORK or recerpts in - -

'J'?Gt_ex'tx;—U-nderg'rQUnd_ Con'struction M N 2/28/06 :
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full in lieu thereof, and an. afﬁdav1t showing that, so far as it has knowledge- or-' L
_mformatron ‘the releases and receipts include all labor, matenals supplies and -
~ services for which a lien can be filed. - CONTRACTOR may, where a complete
© release of liens is 1mpractrcable or recéipts in full cannot be furnished, provide a
-.-bond satrsfactory to COMPANY to 1ndemmfy it agamst any lien or claim.

1229 o Patent Trademark and Copyrrght Rrghts |

- CONTRACTOR shall assume: 4t its sole expense the defense of and shall save; - -
indeminify. . and hold harmless COMPANY from any and all clairss, ‘demands, costs, | :

* suits; actions, proceedmgs ﬁnes and penalties (and interest thereon) resulting: from

- the rnfnngernent -or claim of infringement by.- CONTRACTOR of any patent

: trademark copynght .or any other similar mtellectual property -protection - in

- conniection with any WORK or equrpment furnished by- CONTRACTOR heréunder,

" except where the same ‘resulted from followmg directions, specrﬁcatrons drawings, .

" plans or procedures prepared by COMPANY of by third partles for COMPANY and
selected by COMPANY. In the event WORK or equipment so' defended is held to
constitute ‘infringement or 1ts use: is enjoined; CONTRACTOR shall, . at its own
expense, either: (a) procure for COMPANY the nght to continue- to use such -
“WORK ‘and/or equipment; ® reperform the WORK or replace the equipment with =
'substantrally equrvalent noninfringing WORK ' or equlpment or (¢) modify the_ .
“WORK and/or equ1pment so that it becomes noninfringing; provrded ‘however, that
such WORK reperformed -and equlpment replaced or modrﬁed conforms to the'

: reqmrements of this: CONTRACT : :

130 ' :Propnetary Interests .

All ongmals of engmeerrng “and related dats, plans maps drawings, computer -
- programs. and specrﬁcatrons furmshed by COMPANY or, produced by the -
' CONTRACTOR specifically for COMPANY in connection with the. WORK shall
remain COMPANY s propeérty. The CONTRACTOR agrees ‘not to, use or release to.

- - others.any of such property for- purposes -other-than: the WORK: performed hereunder. -+ -
- unless prior Vrifteh consent to the contrary is’ given by COMPANY The o
"CONTRACTOR shall. glve 'COMPANY a receipt for - property furmshed by .

: COMPANY and: shall be responsrble for. safekeepmg and -return to COMPANY o
- .upon request, upon’ termination- of the CONTRACT or upon. terrmnatlon of the .
.. WORK to which such property applies. All onglnals of:data, plans spemﬁcatlons -

- ';"computer programs maps and drawrngs prepared and . furmshed by - the -
~ CONTRACTOR whrch ‘are: not specrﬁcally prepared for use in 'the WORK shall -

- . remain the property of the: CONTRACTOR, but COMPANY ‘shall- be: prov1ded:_ _

- ' copies of same w1thout exceptron COMPANY agrees not. to use. said copies for .:: - .
: purposes other. than ‘the” WORK to which such property relates; licensing; .-
* construction, ‘miaintenance or operatron of COMPANY s plant or- facilities; mtemal _
S procedures and controls “and compliance with governmental laws, “ordets, .
- regulatrons and rules and the CONTRACTOR grants to COMPANY the nght to -

Gtextlt - l_J{n’derg-“rou.nd Con_s_tr.uct_lo_n o2 ‘”2/“28/06
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. drsclose such property to a thrrd party on a propnetary basrs for such purposes
: prov1ded however, that COMPANY enters info a written agreement with such party
to hold such property in conﬁdence the terms of Wthh are consistent with:those set
forth in this Artrcle The ‘provisions of -this Artrcle shall not apply-to property,
notwrthstandrng any confidential desrgnat1on thereof which .is known to’
- COMPANY without any restnctron as to drsclosure or use at the fime it is furmshed -
which is of becomes | generally avallable to the pubhc without breach -of any -
- agreement, or whrch is received from a third person without limitation or restnctron
on. sa1d third party or COMPANY at the time of disclosure. - :

131 'Warrangg

"~ By acceptmg this CONTRACT CONTRACTOR hereby expressly warrants that all S
- . WORK performed pursuant to this CONTRACT for a petiod of one (1) year from
- the date of acceptance shall be in full conformlty with the CONTRACT; shall’
comply with all apphcable codes, standards laws, rules and regulations including,
but not limited to, those required by or pertammg to OSHA; Equal Employment -
Opportunity, and EPA/SCDHEC at the time of performance shall -be performed '
-with the ordinary skill and care which would be’ exercised by’ those who: perform this
type of WORK at the time the WORK is performed and in ‘accordance: with
accepted industry practice; shall be free from defects in design, materral and
workmanship; shall conform to the apphcable specrﬁcatrons mstructrons drawmgs
. data, “anid samples; shall ‘be fit and “sufficient- for the purposes intended by -
 COMPANY; and shall be free from all liens and encumbrarices. ‘Said. warrantres.
‘shall be in addition to all-other warranties, express Jimplied or statutory Warranties - -
shall-survive acceptance of payment for any-and all WORK requrred pursuant hereto
and shall run to COMPANY. Every claim by COMPANY that CONTRACTOR'
’WORK is defectrve shall be’ presented in writing to CONTRACTOR within one (1.
- year of the exprratron of the warranty period or the same shall be deemed waived by -
.:COMPANY. However, if the defect complamed of is’laterit and not- reasonably R
d1scoverab1e during such perrod the claim shall be presented in writing. within one. " -
= (D year of the date- of dlscovery, or the: tlme when it: rmght reasonably have been -
'.drscovered if: earher If CONTRACTOR'S WORK is defective.and COMPANY SR
. presents a claim - as requrred above CONTRACTOR shall, at no cost to.. - .
- COMPANY, reperfor the defective WORK to the exterit necessary. to.correct the .+ .
o deﬁ01ency ‘therein - and -any resulting deﬁcrencres in,. other- WORK of T
;CONTRACTOR and CONTRACTOR shall;. at COMPANY‘s optioh, erther reparr L
Testore or. replace F.0.B. the WORK site, any. equrpment or structure: damaged asa ,
result 6f such defectivé WORK or shall reimburse COMPANY for such damage In .. .
‘addition CONTRACTOR  shall rermburse COMPANY for any “and all -other™ . "
-darnages and costs arrsmg from CONTRACTOR‘S failure to perform in accordance -
* -with the standard set forth herein. “In the event of a remedial .action’ to .correct
. defectlve ‘WORK as provrded herem the warranty period for that portion of the
"WORK . affected by such remedral actlon shall be one (1) year dfter completron of -

. A-the remedlal work
| 2/28/06 |
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132 Payinent.

- Uhless otherwise mutually agreed in writing, paymient of the undisputed amount of
. the invoice, shall be made within thrrty (30) days after date of invcice. -- When |
requrred by- COMPANY invoices shall be itemized to show separate charges for ~
‘material and equrpment supphed to COMPANY and- labor frerght and/or other
- servicest not: subject to sales and use taxes . .

133 FormatronofCONTRACT -

: CONTRACTOR and COMPANY shall be bound by this CONTRACT and 1ts ;
ferms and conditions when CONTRACTOR execufes and-returns’ the unaltered

. purchase order acknowledgement or when CONTRACTOR.--renders for
COMPANY any of'the servrces or dehvers to COMPANY any of the 1tems requrred o

: herem
‘1:34 Asmggm ent

' CONTRACTOR shall not _assign the CONTRACT without wrrtten consent of -
: COMPANY nor shall CONTRACTOR assign any monies due or to become dueto -
him hereunder without the prevrous written consent of COMPANY '

Al.:3~5: o Terrmnatron

1:35.1 - COMPANY may terrmnate thls CONTRACT for its own.convenience, in wholeor =
~ in part at any trme by* written not1ce to- CONTRACTOR In the event of . -
termmatron by ‘COMPANY -for convenience,. COMPANY shall > pay- -
‘ ;CONTRACTOR for- costs 1ncurred under . this CONTRACT up to . the date .of -
- .termlnatron -

1352 0 = '-~COMPANY may, by wntten notice to- CONTRACTOR termmate tlus CONTRACT :
. o for default if CONTRACTOR voluntanly files- a - petition. -in- bankruptcy, As oo
R .ad]udrcated .as bankrupt in:an _involuntary - bankruptcy ‘proceeding, makes an- ¢ -
.. assignment for.the beneﬁt of credrtors or has a receiver appornted for some orall.of. - .

. CONTRACTOR's property, or if CONTRACTOR fails to  take action.to-.cure a
o -':_-*-"default Wlthm the time! specrﬁed in such not1ce ord reasonable arnount of: trme if riot: "+,
- “specified; or. if CONTRACTOR refuses or fails to prosecute the. WORK or any part -
"~ thereof with sitch diligence as will ensure its- completron within the trrne specified or
— ':any extension thereof or farls to complete said WORK: within. such trme In: such .
R 5,_~,event COl\/[PANY may take over the WORK and: prosecute the same, to completron o
S by contract or otherwrse and CONTRACTOR and its- suretres shall be liable-to
- .COMPANY for any excess cost occasroned COMPANY thereby, and’ COMPANY
'~ .may take possessron of -and ut1lrze in completlng the WORK: such ‘materials,”. .
- applrances and plant as may .be on the srte of the WORK and necessary therefor In -
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~ the event of default by CONTRACTOR COMPANY shall retaln any and all nghts :
‘ avarlable to it under the law. - : .

136 ' -'Waiver R

 The fallure of COMPANY to pursue any nghts open fo it by virtue of any breach of .
the’ CONTRACT terms by CONTRACTOR shall not be construed as a waiver of -
any right by: COMPANY to exercise such nghts ata later’ date for. the same or: any—
other breach of the CONTRACT : . .

137 .Changes Alteratlons and Modrﬁcatrons |

1:37.1 COMPANY may, at any tlrne by wntten order to CONTRACTOR and w1thout R
- ’ 'notlce to CONTRACTOR'S sureties or a531gns make changes n the WORK covered._ N
by this CONTRACT, the- drawmgs the specrﬁcatlons or other’ descnptlons herein,~ .-
or the time of completion. . The writteri order authorized by this article shall be - . . -
effective notwrthstandrng the -dbsence of CONTRACTOR's ‘formal -written- . - . -
'acceptance thereof. Promptly upon the recerpt of the: detarls of any such changes P
'CONTRACTOR. shall either advise that the. change w111 not-affect its costs,-or . . -

- furnish: (1) a detailed breakdown of estimated cost and changes in the CONTRACT- .- , -

- price attnbutable to the change in.the WORK and ) a statement-of any. necéssary. - - - -

- changes in the schedule for performance of the WORK. CONTRACTOR'S failure to - - L L

“advise COMPANY w1th1n ten (10) days of the effect of any change hereunder shall - .

constitite CONTRACTOR's. consent. to conform to the’ change without-increase.in ; .. , .

- the CONTRACT price and wrthout change in the other terms and condrtrons of the /.-
‘ CONTRACT ' . . : S ’

Si1:3720 - In addrtron to COMPANY requlred changes as - descnbed 1n, the precedrngj’-s'

paragraph, CONTRACTOR shall notrfy COMPANY in wntmg as soon-as possrble’r_ " ;;_‘-5 »

after determination of aniy changes in the scope of WORK necessary or advisable o e
A properly or more effectively perform the WORK. COMPANY :shall advise - -

R CONTRACTOR 1f it agrees that any such changes were outsrde of the agreed upon ; ;
- - scope of WORK ‘and should be 1ncorporated in the scope of WORK; in-which.case : [ ‘... -0

‘such changes would be handled as an COMPANY requtred change as provrded_,,g;;‘_:_' o
hereln R L oY : '

R L

1373 ‘ I the change causes a matenal mcrease ot decrease in- costs then an equrtable-,”

adjustinent of the: CONTRACT price herein to bé paid:to CONTRACTOR shall - - - -
promptly be. negotlated by CONTRACTOR and the PROCUREMENT AGENT and-‘ TR

" incorporated-in a revision to ‘this CONTRACT -Such’ adjustrnents in price shall ben S
" -determined* based on changes in costs to CONTRACTOR directly related to the Fooenl
._,;f-change ifr -the : scope of the - WORK. . CONTRACTOR shall furmsh the .- .
: PROCUREMENT AGENT a detarled breakdown of :the"’ changes .in - cost -
: accornpamed by | sufﬁcrent supportmg docurnentatron All €osts, compllatrons and -
- proposals concermng changes submrtted by CONTRACTOR to COMPANY shall o
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1374

1:38.

1:38.1

1:38.2

1383 -

1384
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~ be: based upon prices, units of costs and/or cost estnnates that formed the basis- of :
- CONTRACTOR's initial, approved proposal. COMPANY. shall have dccess to and -

the nght to audrt CONTRACTOR's records for the” purpose of venfymg to
COMPANY s reasonable satrsfactron the accuracy of CONTRACTOR'S assessment

of changes i in cost.

Except in 31tuatrons where hfe or property may be endangered no ‘additional work :
. or change mvolvmg time or cost: not provrded for in the CONTRACT shall be
“performed -unless in pursuance to a CONTRACT revision ‘which will staté the

location and character-of the WORK, the amount and method of - compensation, and
changes in any of the other CONTRACT terms and. condrtrons which may be
affected. ‘No ¢laim for an addition to the CONTRACT pnce or an extension of the.
time of completron will be valid unless so ordered ’ .

’ . KiCkbacks

Defmrtrons : "K1ckback " as used in this clause mears any money, fee commission, .~
- credit, gift; gratmty, thmg of value, or compensatron of any kind which is provided, -
directly - -or mdrrectly, to CONTRACTOR CONTRACTOR employee
- “subcontractor, or subcontractor employee for the purpose- of improperly obtaining or '
'rewardmg favorable treatment in connectron with a “contract or subcontract.

"Person," - as used in: this clause, means’ a corporation, partnershlp, busmess
assoc1atlon of any k1nd trust, Jomt-stock company, or individual, :

'CONTRACTOR and all subcontractors are prohrbrted from:
: | »(l,) | prov1dmg or attemptmg to provrde or offenng to provrde any krckback
.' ?~(2> . ’sohcltmg, acceptmg or attemptmg to accept any k1cl<back -or -
- (3) mcludmg, dlrectly Or. mdrrectly, the amount of any -krckback in the .

CONTRACT price: charged by. CONTRACTOR to: COMPANY or in. the - s
* coritract price- charged by a subcontractor to CONTRACTOR or hlgher tier- -

subcontractor

N CONTRACTOR shall. have in place and follow reasonable procedures desrgned to -
'prevent and -detect possrble violations descnbed in- paragraph 1:38.2 above n 1ts
- own operatlons and d1rect busrness relatronslnps - -

.When CONTRACTOR has reasonable grounds to belleve that a vrolatron descnbed
~in- paragraph I: 38 2 above may ‘have occurred, CONTRACTOR shall promptly

'report in writing to ‘the, COMPANY the possrble v1olat10n Such reports shall be '

made to COl\/LPANY S General Manager Strategrc Sourcmg and Manager Secunty

Qf“ﬂ‘ ,ny‘l
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1385 A:Regardless of the contract tier: at which a klckback was prov1ded accepted or
charged under the CONTRACT in, vrolatlon of paragraph 138 2 above the
o COMPANY may

. (1')' ~ offset the amount of the krckback agatnst any monies owed by the
- COMPANY under the contract and/or = o

2) drreet that. CONTRACTOR wrthhold from sums owed-the subcontractor the
~ amount of the kickback. The: COMPANY may order- that ‘monies w1thhe1d
under thrs subparagraph be pard over'to the COMPANY

1:386 CONTRACTOR agrees to- mcorporate the substance of this’ clause 1ncludmg this -
: Aparagraph 1:38.6,1in all subcontracts :
' 1:39 o '_Gratumes
J1:39.1 The nght of CONTRACTOR to proceed may be termmated by the COMPANY if

_CONTRACTOR 1ts agent, or another representatrve

_ ‘(l)A -_Offered or gave a gratu1ty (e:g., an. entertalnment or glft) to an, ofﬁcer
' .V‘ofﬁc1al or employee of the COMPANY;and

(2 - Intended by the graturty, to obtam a contract or favorable treatment under a
* - contract. o :

1:39.2 - _Ifthls CONTRACT is termmated under paragraph 1; 39 i above the COMPANY is
' entrtled :

(i) - To pursue the same remedies as in a breach of the contract and

(2) .' In add1t1on to any other damages provrded by law; to exemplary damages

o »V 1:393 - The nghts and remedles of the COMPANY prov1ded in thrs ‘clause shall not be
' ‘exclusive and are in. addrtron to any: other rlghts and remedres prov1ded by law or
' under this CONTRACT ‘ : : : .
140 :=_:'Cred1twort}nness

~This CONTRACT is condrtloned upon and subject to - COMPANY and
,. CONTRACTOR mamtalmng ‘the financial credltworthmess requrred to perform .
~ ‘their responsrblhtles accordlng to the CONTRACT At any . time dunng this* - -~
. 'CONTRACT either ‘party may request financial information to ‘suppott their '
) fman01al due diligence procedures. The COMPANY and CONTRACTOR agree to . -
- assist each other in' this reasonable financial review. If reasonable grounds for_ .
,1nsecunty of- payrnent and/or performance arises that. affect the credrtworthrness of '_ y

" Gtextx = Underground Construction’ 17 . 2/28/06
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the COMPANY or CONTRACTOR either COMPANY or CONTRACTOR may

demand satrsfactory adequate assurance of payment and/or performance from the

' other ‘

nght of Off—set

As a condrtron precedent to COMPANY S contractrng wnh CONTRACTOR for - '

WORK performed in accordance with this CONTRACT, CONTRACTOR‘,‘_

acknowledges and agrees that’ COMPANY has and reserves the right to off-set any. .. -

~ amount(s) owed by COMPANY to CONTRACTOR for WORK performed ‘in - -

_ " accordance with this CONTRACT by any amount(s) which COMPANY otherwise~ . -

- regards as payable by CONTRACTOR to COMPANY for which COMPANY has - - - a
legal and/or equitable- grounds for' recovery agamst CONTRACTOR and:as to .

which demand therefor has. prevrously been made by COMPANY .- This right to off- -
set mcludes any amounts owed by COMPANY to CONTRACTOR under this .

* - CONTRACT, any other agreéments with CONTRACTOR, and any ‘agreements
with any affiliates of CONTRACTOR which hkewrse mclude thrs Right. Of Off-Set,

provision.

The Contractor shall be respon51ble for all property damage including any damage- -
resulting : from envrronmental contamination and/or herbicide application; caused by -
Contractor’s operatrons and shall resolve, in an expedltlous manner, all complaints -
and claims arising from his Work without cost to SCE&G. Should it be necessary -

for SCE&G ‘to handle or ‘resolve such complaints or claims, then the Contractor . -.

shall be billed, in addition to any and all other amounts. they may be liable for‘
because of the. complamts or claims, an. admlmstratrve fee in a minimum amoimt of

$150.00 per case by SCE&G Should. the extent of involvement. by SCE&G in - N

resolvmg the complaint or claim résult in admlmstratrve costs in excess off $150 00, -_

" then the actual administrative costs shall be charged The. Contractor shall inform

the local SCE&G represéntative within twenty-four 24). hours of all complaints, -. - -:

claimis, property damage personal injuries; accidents, arid. hne outages and follow . -

up w1th a wrrtten report to the local SCE&G representatlve wrthrn ﬁve ) busrness C

" _-days

B



ATTACHMENT‘I o

Al apphcable government regulat1ons concermng equal employrnent afﬁrmatrve actlon and the

utilization of small, small disadvartaged and women-owned businesses are 1ncorporated into this
CONTRACT by . reference mcludrng but not hmlted to, the followrng federal regulations,

: executlve orders, and the statutory authonty for these regulatlons as referenced in the regulatrons

It thls CONTRACT is in the amount of $10 000 00 or more and not otherwxse exempt
1. 41 CFR 60 1.4, Equal Opportumty Clause.
2. ‘41 CFR60-250-5, Vietnam Era Veterans’ Readjustment Act of 1974 Afﬁrmatwe Actlon and
Nondlscnmmatlon Obhgatrons of Contractors and Subcontractors Regardmg Special Dlsabled
Veterans and-Veterans of the Vietnam Era.

3. -41 CFR 60 741 4, Section 503 of the Rehablhtat1on Act of 1973 and 41 CFR 60 741. 5

' »Afﬁrmatrve Action and Nondiscrimination Obhgatlons of Contractors and Subcontractors

o Regardmg Individuals with Disabilities.- c
o 4. ‘15 USC 631 et seq., Small’ Business Acf, Executwe Orders 11458 and 11625 Publlc Law )
o 95 507 and.15 USC 637 et seq., Small Busmess lnvestment Act of 1958, as amended ‘

~ Ifthis CONTRACT is in an amount' whlch may exceed $500 000 00 and is not otherw1se

exempt: -
"1, 13 CFR 125, Government Contractmg Programs 48 CFR 52 219 8, Utrhzatron of Small
- Business Concerns. _
2. 48 CFR 52.219-9, Small Biisiness and Small Dlsadvantaged and Women-Owned Small

Busrness Subcontractmg Plan Clause

_To ‘the extent requrred by law, executlve order or regulatwn
1. 29 CFR Part 1625, Executive Order 11141 (Discrimination on the Basrs of Age), Public Law .
90-202: (Age Dlscnmmatlon in Employment Actof 1967) and'the: Age Discrimination-in . .

Employrnent Act S _

' CONTRACTOR and its subcontractors hereunder by v1rtue of any orall of. the above- referenced
~ statitory, regulatory, or executive order requlrement or other requlrernents may be requrred to -
comply with certain record keepmg, reportmg or affirmative action requirements, and those - -
_requirernents are mcorporated herein by reference It shall be the obligation of CONTRACTOR
"and its subcontractors to make themselves aware of and to understand the legrslatrve executive;,

-.and regulatory requirements that apply to their perforrnance of obligations under this: CONTRACT __..5 I

~ Failure to. do so.shall not excuse therr appl1cat10n to this CONTRACT




T : ATTACHMENT II L
ACKNOWLEDGN[ENT ‘AND. AFF IRMATION BY EMPLOYEE 4
'OR. CONTRACTOR OF INDEPENDENT CONTRACTOR -

FORMICI
!(SSN# L _‘_;_‘;»_'9

(Contractor Employee SSN)

1

| : ,-hereby, aoknoWledge and agree-that?.
(Contractor Bployee Name) . o

with ‘respeot to my prov151on of services to __. : ' :
o ' o ' ’ (SCANA Company)

' of the SCANA afﬁllated group of- compames whlch serv1oes are performed

pursuant to the contract between o Lo .‘ B » ~a,'ncl"
' - (SCANA Company) - '

, an mdependent contractor
{ .

(Contractor: Company-)

retamedby _ ' .- ., lameitheran
(SCANACompany) ' R S

- employee or contractor of - . IR and am
(Contractor COmpany) S

‘not el1g1ble to partlc1pate in any employee benefit plan sponsored by or

_part1c1pated mby SR L
- - (SCANA Company)- ~ ~

s Contractor Employee Date of B1rth

. Contractor Employes Signatwre .- . <. .. Dae,

Witness. - . D_.é-ité o




‘ATTACHMENT m

lNSURANCE REOUIREM'ENTS '

If the WORK is performed on the property of COMPANY and/or its afﬁhates or the property of any of
their customers, please submrt copres of all apphcable msurance certrﬁcates on Acord forms showmg the
certrﬁcate holder as: : : - :

SCANA Corporatlon and/or 1ts subsrdrarles - ‘ o )
c/o Supplier Strategy MC 43G ' ‘
Columbla, SC 29218

If the certlﬁcate of i msurance is not on the Acord 25s form, the certxﬁcate MUST show Contractual
Llablllty spelled out. In addition, rt must name “SCANA Corporatron and its subsrdrarles” as an, o
addltlonal msured : ! :

CONTRACTOR must provrde and mamtam until the WORK is completed and accepted mmunum .
msurance coverage as. follows: .

" l.CommerCialzGeneral Liahllity COve_rage,

(a) $1, 000 000 Bodlly Injury and Property Damage
(b) Contractual Liability
_(¢) Including the following coverages:
« Products and Completed Operations
. ‘Explosion, Collapse and Underground Hazard (ECU)
-« . Independent Contractors -
Broad Form Property Damage ,

2. Automobxle Llablllty Coverage - $500 000

All owned hrred & non—owned automotivé equrpment used in connectron wrth the msured :
operatron ' :

: 3 Workers Compensatlon Statutory
: Employers Llabrllty $500, 000 ' . y
‘Including coverage under Us. Longshoremen s and Harbor Workers Act where o
applrcable Lo

4. Euwronmental Imparrment Llablllty $1 000 000 Each Occurrence &
Aggregate r _ S

_Ne1ther a fallure to provrde the requlred certrﬂcate of i msurance nor submrssron ofa certrﬁcate of msurance .
ot in conformance with the i insurance requrrements stated herem shall relreve CONTRACTOR from the
- obligation t to.have in force the requlred insurance coverage. The. insurance requrrements stated hereln may :
. be changed only by specrﬁc written agreement by COMPANY Coverage provrded by CONTRACTOR S
~ shall be primary and non-contributory. : : : o _ o
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STATE OF SOUTH CAROLINA ) IN.THE COURT OF COMMON PLEAS
. ' ) '
COUNTY OF CHARLESTON )
South Carohna Electrxc & Gas Co., . ), _ :
Plamtlff(s) ) CIVIL ACTION C HEET
VS. ) -11-CP-10-
Anson Construction Company, )
)
Defendant(s) )
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NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other-papers as required by law. This
form is required for the use of the clerk of Court for the purpose of docketing.

_served on the defendant(s) along with the Summons and Complaint.

It must- be filled out completely, signed, and dated.”- A copy of this cover sheet must be
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EXHIBIT "

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)

COUNTY OF CHARLESTON ) THE NINTH JUDICIAL CIRCUIT

South Carolina Electric & Gas Co. Civil Action No.: 2011-CP-10-5009

Plaintiff,

ANSWER

)
)
)
)
)
\'A )
) (Jury Trial Demanded)
)
)
)
)
)

Anson Construction Company, Inc.

Defendant.

COMES NOW, the Defendant, Anson Construction Company, by and through its

undersigned attorneys, answering the Complaint of the Plaintiff, would allege and show unto the

Court:
FOR A FIRST DEFENSE
1. Each and every allegation of the Plaintiff’s Complaint not specifically admitted
herein is denied.
2. Upon information and belief, Paragraph 1 is admitted.

3. Paragraph 2 is admitted.
4. Answering Paragraph 3, Anson denies so much of the allegations of Paragraph 3

as may be construed to suggest a written contract. The remaining allegations of Paragraph 3 are

admitted.
5. Paragraph 4 is admitted.

6. Answering Paragraph 5, Defendant Anson incorporates all allegations and

RECEIVED

SEP 16 2011
Wills & Massajon

defenses set forth herein to the extent not inconsistent herewith.
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2011-CP-10-5009

7. Paragraph 6 is denied as stated. Anson admits that it submitted a proposal to
SCE&G on or about December 13,2007. The terms and scope of that proposal are set forth in
the referenced exhibit.

8. Paragraph 7 is denied. The' terms and scope of the proposal speak for themselves.

9. Paragraph 8 is denied. Anson admits only that it received the document attached
to the Complaint as Exhibit B on or about J anuary 4, 2008.

10.  Paragraph 9 is denied. The terms of Exhibit B speaks for themselves.

11.  Paragraph 10 is denied.

12.  Paragraph 1 1 is denied.

13. Answering Paragraph 12, Ansop admits that it began excavation work for _the
installation of a utility vault on Queen Street on or aboﬁf January 7, 2008 pursuant to the
instruction and direction of SCE&G. Any allegation contained in Paragraph 12 beyond that or
inconsistent herewith is specifically denied.

14, Paragraph 13 is denied.

15. Answering Paragraph 14, Anson admits that representatives of the church
complained about the work methods used by Anson. Anson admits that representatives of the
church alleged that these work methods caused damage to the church building: Anson admits
that the City of Charleston issued a Stop Work Order. The remaining allegations of Paragraph
14, specifically, the implication that Anson actually aaused damage to the church, are denied.

16. Paragraph 15 is admitted insomuch aé it alieges that SCE&G was required to
incur expenses to remediate the site where Anson attempted installation of the utility vault. The

remaining allegations of Paragraph 15, and any inferences drawn therefrom, are specifically

denied.




Answer of Anson Construction .ompany
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17.  Paragraph 16 is admitted.

18.  Paragraph 17 is denied. Anson craves reference to the Complaint for the §peciﬁc
allegations and prayers for relief contained therein.

19. Paragrabh 18 is admitted.

20.  Paragraph 19 is denied.

21.  Paragraph 20 is admitted. .

22.  Answering Paragraph 21, all allegations and defenses set forth herein are
incorporated to the extent not inconsistent herewith.

23.  Paragraph 22 is admitted.

24, Paragraphs 23,24,25,26,27, 28, 29, 30, 31, 32, 33, and 34 are denied.

25. Answering Paragraph 35 , all allegations and defenses set forth herein are
incorporated to extent not inconsistent herewith.

26. Paragraphs 36, 37, 38, 39, 40, 41 and 42 are denied.

27.  Answering Paragraph 43, all allegations and defenses contained herein are
incorporated to extent not inconsistent herewith.

28. ' Paragraphs 44, 45, 46, 47, 48, 49, 50, 51 and 52 are denied.

FOR A SECOND DEFENSE

29.  The allegations contained in paragraphs 1 through 28 above, nof inconsistent'ti
herewith, are hereby realleged as if set forth herein verbatim.

30. The Defendant would show that-such injuries or losses that Plaintiff sustained, if
any, was due to and caused by the sole negligence, gross negligence, willfulness, wantonness,

carelessness and recklessness of the Plaintiff, combining, concurring and contributing with the
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negligence, if any, which is expressly denied, on the part of this Defendant, to such a degree that
Plaintiff’s recovery is barred by the doctrine of comparative negligence in South Carolina.

FOR A THIRD DEFENSE

)

31. The allegations contained in paragraphs 1 through 30 above, not inconsistent
herewith, are hereby realleged as if set forth herein verbatim.

32.  The Defendant would show that Plaintiff's claims are barred by the doctrine of
unclean hands.

FOR A FOURTH DEFENSE

33, The allegations contained in paragraphs 1 through 32 above, not inconsistent
herewith, are hereby realleged as if set forth herein verbatim.
34, The Defendant would show that Plaintiffs Complaint is barred by the doctrine of

waiver.,

WHEREFORE, having fully answered, the Defendant prays that the Plaintiff's

Complaint be dismissed with costs, for attorney’s fees and such other and further relief this Court

deems just and proper.

The Defendant demands a jury trial.

SIGNATURE PAGE IMMEDIATELY FOLLOWS
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Columbia, South Carolina
September 12, 2011

Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

GattA ldal =

Everett A. Kendall, I

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211
(803) 256-2233

ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE

I, the undersigned secretary of the law offices of Sweeny, Wingate & Barrow, P.A.,
attorneys for the Defendant, Anson Construction, do hereby certify that I have served a copy of
the foregoing Answer to Plaintiffs Complaint in connection with the above-referenced case by

mailing a copy of the same by United States Mail, postage prepaid, to the following address:

John A. Massalon, Esquire
Wills Massalon & Allen, LLC
97 Broad Street

Post Office Box 859
Charleston, SC 29402

Attorneys for Plaintiff

2%%&0

Bethany C. Raymomw )

Columbia, South Carolina
September 12, 2011
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EXHIBIT o5
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) A
COUNTY OF CHARLESTON ) CASE NO.: 11-CP-10-5009
South Carolina Electric & Gas Co., ) "a; N
) % 8T
Plaintiff, g R ?:,
R .
v ) E
) ORDER GRANTING on & D
Anson Construction Company, Inc., ) PLAINTIFE’S MOTION FOR 2% . =
) PARTIAL SUMMARY JUDGMENT 22 =
\- o P
Defendant. ) \

On July 18, 2013, the parties to the above-captioned matter appeared before undersigned

for a hearing on the Motion for Partial Summary Judgment Motion of Plaintiff South Carolina

Electric & Gas Co. (“SCE&G”). John Massalon and Ryan Neville appeared on behalf of

SCE&G. Everett A. Kendall, I and J. Eric Cavanaugh appeared on behalf of Defendant Anson

Construction Company, Inc. (“Anson”). Pursuant to Rule 56 of the South Carolina Rules of Civil

Procedure the Motion for Partial Summary Judgment is granted for the reasons set forth herein.

FACTS

Having reviewed the deposition transcripts and documents provided by the parties, all of

which have been placed into the record, the Court finds that there is not issue of material fact as the

following:

1.

SCE&G is a South Carolina Corporation organized and existing under the laws of the State of
South Carolina.
Anson is a South Carolina Corporation organized and existing under the laws of the State of

South Carolina with its principal place of business in Charleston County.

. In June of 2007, the City of Charleston (“the City”) closed the Dock Street Theater (“the

Theater”) to begin an extensive renovation.

. At that time, an electric transformer owned by SCE&G that served the Theater and several

homes in the immediate area was located inside the Theater.
In the fall 0f 2007, SCE&G contacted Anson Construction Co., Inc. (“Anson”) and requested a

proposal to install a pre-cast concrete underground vault across the street from the Theater in

Page 1 of 7



10.

11.

12

13.

14.

15.

16.

the sidewalk adjacent to French Huguenot Church (“the Church™) so that SCE&G could
relocate its transformer to that location.
On or about December 13, 2007, Anson sent SCE&G a Quotation to install the vault as more

particularly described in said Quotation, which is hereby incorporated by reference herein

verbatim and marked as Court’s Exhibit 1.

- Mr. Stuttsman testified in his deposition that he prepared the Quotation and that no one at

SCE&G helped him prepare the Quotation. (Stuttsman Deposition July 18, 2012, p. 58, 1. 25
-p.-59,1.4)

Paragraph 2 of the Quotation, stated “[t]his proposal is subject to execution of a non-modified
AlIA form or subcontractor approved equal.”

On January 3, 2008, an itemized cost breakdown was added to the bottom of the Quotation.
On January 4, 2008, SCE&G signed fhe Quotation to agree as to the price set forth therein and
that other documents would be forthcoming that would also govern the Parties’ relationship.
Also on January 4, 2008, Anson received a Purchase Order from SCE&G. Said Purchase

Order is hereby incorporated by reference herein verbatim and marked as Court’s Exhibit 2.

. The Purchase Order stated in pertinent part that “Anson Construction Company, Inc.

(“Contractor”) shall provide all labor, supervision, equipment and materials required to
complete the installation of the concrete vault for the Dock Street Theater project (herein after
“Work™) for South Carolina Electric and Gas Company.”
The Purchase Order further specifically provided that the work would be performed “in
accordance with ...[SCE&G ‘s] General Terms and Conditions dated 02/28/2006...”. Said
General Terms and Conditions are hereby incorporated by reference herein verbatim and
marked as Court’s Exhibit 3.
Additionally, the Purchase Order stated that “The Work shall be performed at the Contractor’s
quoted Price indicated below and in Contractor’s quotation dated December 11, 2007.”
According to paragraph 1:09 of the General Terms and Conditions Anson agreed to protect the
property of third parties from damage during its performance of the work contemplated by the
Contract.
Pursuant to paragraph 1:26 of the General Terms and Conditions, Anson agreed to “save,
defend, indemnify, and hold harmless [SCE&G] from any and all liabilities, claims, suits,
Page 2 of 7




17.

18.

19.
20.

21

22.

23.

24.

25.

26.

217.

actions, proceedings, fines, penalties, forfeitures, losses, damages, and the cost and expenses
incident thereto (including but not limited to costs of investigation, defense, settlement, and
attorney’s fees) arising directly or indirectly out of any act or failure to act on [Anson]’s part,
or the part of any agent, servant, or subcontractor, of [Anson], whether independent or
otherwise, in connection with the work undertaken under the Contract.”

Paragraph 1:30 provides that “[SCE&G] and [Anson] shall be bound by this contract and its
termé and conditions when Anson executes and returns the unaltered, purchase order
acknowledgement or when [Anson] renders for [SCE&G] any of the services or delivers to
[SCE&G] and of the items required herein.”

Anson began work on the project on or about January 7, 2008 as contemplated in Anson’s
Quotation, SCE&G’s Purchase Order, and SCE&G’s General Terms and Conditions.

The City of Charleston issued a stop work order on or about January 9, 2008.

Anson later submitted Invoices to SCE&G for the work it performed. Said Invoices reference
the Purchase Order and are hereby incorporated by reference herein verbatim and marked as

Court’s Exhibit 4. -

. SCE&G paid Anson for the work it was able to perform as contemplated in Anson’s Quotation,

SCE&G’s Purchase Order, and SCE&G’s General Terms and Conditions, and Anson accepted
said payment without reservation of right.

Anson’s Quotation, SCE&G’s Purchase Order, and SCE&G’s General Terms and Conditions
were all entered into about the same time.

Anson’s Quotation, SCE&G’s Purchase Order, and SCE&G’s General Terms and Conditions
all relate to the same subject matter.

The provisions of Anson’s Quotation, SCE&G’s Purchase Order, and SCE&G’s General
Terms and Conditions limit, explain, and/or otherwise affect the provisions of said documents.
When read together, Anson’s Quotation, SCE&G’s Purchase Order, and SCE&G’s General
Terms and Conditions are unambiguous.

Mr. Stuttsman conceded in his deposition that the Purchase Order was generally part of the
contract with SCE&G. (Stuttsman Deposition July 18, 2012, p. 75, 11. 19-254.).

Mr. Stutsman conceded in his deposition and acknowledges that he received the Purchase

Order and General Terms and Conditions as part of the package of documents for the subject
Page 3 of 7 '




28.
29.
30.

31.

32.
33.

34.
35.

36.

37.

38.

39.

job. (Stuttsman Deposition July 18, 2012, p. 75 11. 19-25¢.).

The Anson Quotation was a bid for the work at the Theater, but it could not be the
“subcontractor approved equal” described in Paragraph 2 of the same document.

Anson did not sign the Quotation, the Purchase Order, or the General Terms and Conditions.
The pleadings, depositions, answers to interrogatories, and admissions on file, Court Exhibits
to this Order, together with any affidavits, show that there is no genuine issue as to any
material fact with regards to the contractual terms between the parties.

Defendant did not come forward with specific facts showing that evidence exists to support its
position, and that there is a genuine issue for trial with regard to the contractual terms between
the parties.

The material facts as to the contractual terms are not in dispute.

CONCLUSIONS OF LAW

This Court has personal jurisdiction over the Parties, subject matter jurisdiction over this
action, and venue is proper in Charleston County, South Carolina.
This Court viewed all evidence in the light most favorable to Anson.
The construction of an unambiguous written contract is a question of law for the court. J T.M.
Co. v. Vane, 323 S.E.2d 794 (S.C. Ct. App.1984).
Where one construction makes the provision unusual or extraordinary and another
construction which is equally consistent with the language employed would make it
reasonable, fair and just, the latter construction must prevail. Farr v. Duke Power, 218 S.E.2d
431 (1975).
The intent and purport of a written contract must be gathered from the contents of the entire
agreement and not from any particular clause or portion of the contract. Brucev. Blalock, 127
S.E.2d 439 (1962) .
In construing terms in contracts, this Court must first look at the language of the contract to
determine the intentions of the parties. Superior Automobile Insurance Co. v. Maners, 199
S.E.2d 719 (1973); Farr v. Duke Power, 218 S.E.2d 431 (1975).
When a contract is unambiguous, clear and explicit, it must be construed according to the terms
the parties have used, to be taken and understood in their plain, ordinary and popular sense.
Warner v. Weader, 311 S.E.2d 78, 79 (1983).
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40.

41.

42.

43

45.

46.

47.

48

49.

50.

51.

Extrinsic evidence giving the contract a different meaning from that indicated by its plain
terms is inadmissible. Superior Automobile Insurance Co. v: Maners, 199 S.E.2d 7-19 (1973).
It is not necessary, in order to give validity to a contract, that it should be signed because it is
sufficient if it is accepted, held, and acted upon by the Parties. Peddler, Inc. v. Rikard, 221
S.E.2d 115 (S.C. 1975). ‘

The fact that one of the parties has signed the contract does not require that the other party
should do likewise. Gladden v. Keistler, 140 S.E. 161 (S.C. 1927); Bulwinkle v. Cramer, 3
S.E. 776 (S.C. 1887).

. A written contract, which is not required to be in writing, is valid upon acquiescence to it. Id.
44.

Acceptance of a contract by assenting to its terms, holding it and acting upon it, is the
equivalent to a formal execution. Id

When a party accepts and adopts a written contract, even though it is not signed, it is deemed to
have assented to the contract’s terms and conditions and to be bound by them. Id

Where instruments entered into by the same parties at different times relate to the same subject
matter, the instruments will be construed together to determine the entire agreement between
the parties. Wilbur Smith & Associates v. National Bank of South Carolina, 263 S.E.2d 643
(S.C. 1980).

If the provisions of one instrument limit, explain, or otherwise affect the pro?isions of the

other, they will be given effect to accomplish the entire agreement between the parties. Jd.

- Indemnity is that form of compensation in which a first party is liable to pay a second party for

a loss or damage the second party incurs to a third party. Southern Ry. Co. v. Springs Mills,

Inc., 625 F. 2d 496 (4th Cir. 1980) (applying South Carolina law); Costas v. First Fed. Sav. &

Loan Ass'n, 321 S. E.2d 51 (S.C. 1984). Toomer v. Norfolk Southern Ry. Co., 544 S.E.2d 634

(S.C. Ct. App. 2001)..

Contractual indemnity involves a transfer of risk for consideration, and the contract itself

establishes the relationship between the parties. Rock Hill Telephone Co., Inc. v. Globe

Communications, Inc., 611 S.E.2d 235 (S.C. 2005).

Even in the light most favorable to Anson, there is no gpnuine material issue of fact as to what

documents make up the contract between SCE&G and Anson.

Although Anson’s Quotation, SCE&G’s Purchase Order, and SCE&G’s General Terms and
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52.

53.

54.

55.

56.

57.

- 58.

Conditions were entered into at different times, these documents relate to the same subject
matter, and as such, these documents should be construed together to determine the entire
agreement between the parties.

The Parties performed obligations under Anson’s Quotation, SCE&G’s Purchase Order, and
SCE&G’s General Terms and Conditions.

Anson requested and accepted payment pursuant to Anson’s Quotation, SCE&G’s Purchase
Order, and SCE&G’s General Terms and Conditions.

Aﬁson has argued that the sum énd substance of its agreement with SCE&G is contained in the
Quotation, but such an interpretation is extraordinary and not supported by a plain reading of
the terms of the Quotation

If the Court were to adopt Anson’s reading of the Quotation, the Court would be required to
give no effect to paragraph 2 of that document.

The only reasonable interpretation of the Quotation which takes into account all of the terms of
that document is that paragraph 2 of the Quotation referred to the Purchase Order which clearly
and unequivocally incorporates the Terms and Conditions, which in turn clearly provides for
indemnity from Anson in favor of SCE&G.

The terms and provisions of these documents, which include a valid indemnification clause,
bind Anson to indemnify SCE&G an amount of money to be determined at the trial of this
matter including, but not limited to, what SCE&G spent remediating damages Anson caused,
defending the prior lawsuit, settling the prior lawsuit, and pursuing its claims against Anson in
this lawsuit because although Anson did not sign the Purchase Order, it assented to its terms,
held it, and acted upon it thereby binding it as if it was formally executed.

Therefore, SCE&G is entitled to an Order of Partial Summary Judgment in its favor that
Anson’s Quotation, SCE&G’s Purchase Order, and SCE&G’s General Terms and Conditions
make up the Parties’ contract, and that Anson is liable to SCE&G in an amount to be

determined at the trial of this matter.
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Accordingly, based on the foregoing it is:

ORDERED, that the Plaintiff’'s Motion for Partial Summary Judgment is granted in so
much as this Court has concluded as a matter of fact and a matter of law that Defendant is
contractually obligated to indemnify Plaintiff for damages to be determined at a trial of this matter.

“AND IT IS SO ORDERED.

Honvorable J. C. Nicholson, Jr
tesiding Judge

23 dayof TJULY 2013

Charleston, South Carolina

(TTEET A TRUE COPY
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