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I. RESPONDENT’S ASSERTION OF THE APPLICATION OF THE “TWO ISSUE
‘ RULE” IS MISPLACED.

Résponde’ntfs argufnent begins with t:He aVSSGI‘tiOI"l that the six millibn dollar verdict.should
be affirmed under the two-issue .rule because CSA ostensibly did not “challenge, the'améunt of
the géneral verdict.” This assertion i's erréneoUs; CSA did argue against the. sier of the‘verdiét._

In Appéllént CSA’S bri'eff,'pp. 47-49, CSA h;s' argued that tﬁe.evid‘elnce presentedl by
' Résbondent at trial regarding her slander claim did n:ot justify a’ \;erc'lict, against CSA’s in any
amount. The basic reason for CSA’s claim in this regard is that Respondént Coffey has provided
' _ hq evidence that ahy members of th‘e, coﬁtrol'. grvoup. of CSAwéve:r. He‘ard or répeatéd thé rumor’ or
that any e‘:mpvloye.e of CVJSA‘ rei)eated it within the scope of his o:r her Iemplvoyment. -

There is ‘no evidence whatspever that Cary. Kelley or George Breed knew about ér'
| repeated the rumor of ‘éin'a»lleged improper relatioﬁship between Officer John Jolin and Judge
C‘offe)}. Tr.852, lines 6-11; R.735, linies 6-11. Tr,i718; lines 6-23; R...41.466, lines 6-23. |
| AThe're'~is also no evidence Ithat.the lower-level emplb)‘}ees who.'éré_‘alleged to 'hgve -
_ repeated the rumor did so'in :th'e scope of their employment-with CSA. Our law réquires tha;[' for a
master to i)e liable for dlefamatory'statements fhade .by an employ'e@, thete are épeciﬁc conditions
thaf must be met. This  Court 'has rﬁled that, “a pr'incipal; may be ﬁel_d liable for defamatory
statements made by an agent acting within the scope of this apparent authority.” Murray V

Holnam Iné., 344 S.C. 129, 145, 542A‘S.E.2d' 743, 751 (Ct. App. 2001) (emphasis added). Sée

also Abpfreka v. Alston Tobacco Co., 288 S.C. 122, 127, 341 S:E.2d 622', 625 (1986). '

Restatement (Second) of Agency, § 228, provides as follows:

" The court, instructing Respondent’s counsel, stated that, “someone’s going to have to say, at some point, that this
rumor was started by Mr. Breed. Someone’s got to be able to say they heard Mr. Breed say it, not just that five
other people said Mr. Breed said it. I mean, somewhere, you got to connect it up.” Tr.354, lines 1-5; R.401, lines
1-5. That never happened. No one ever heard Mr. Breed repeat the gossip.



(1) Conduct of a servant is within the scope of employment if, but only if:

(a) Itis of the Kind he is employed to perform;

(b) It occurs substantially within the authorized time and space limits;

(¢) Itis actuated, at least in part, by a purpose to serve the master, and :
(d) If force is intentionally used by the servant against another, the use of force is not
. unexpectable by the master., '

' (2) Conduct of a servant is not within the scope of employment if it is different in kind
from that authorized, far beyond -the authorized time or space limits, or too little
actuated by a purpose to serve the master. (emphasis added)

A See also, Armstrong v. Food Lion, Inc., 371 S.C. 271, 276, 634 S.E.2d 50, 53 (2006),
which held as follows: |

" The act of a servant done to effect some independent purpose of his own and not with
reference to the service in which he is employed, or while he is acting as his own master
for the time being, is not within the scope of his employment so as to render the master
liable therefor. Lane[v. Modern Music, Inc., 244 S.C. 299, 136 S.E.2d 713 (1964)],
supra. Under these circumstances the servant alone is liable for the injuries inflicted. /d.
If a servant steps aside from the master’s business for some purpose wholly
disconnected with his employment, the relation of master and servant is
temporarily suspended; this is so no matter how short the time, and the master is
not liable for his acts during such time. /d.(emphasis added).

" _The record is’ devoid of evidence that these condiﬁons are met. Jolin testified that he
“heard the rumor from Bobb.ie Martin. Tr. 517, lines .1.-5; R.514, lines 1-5; fromARandy .Woo_d's,'. :
“Tr. 518, lines 16-21; R.515, lines 16-21; and frofn Mike Ryan. Regarding Ryan, Jolin’s

testimony was as follows:.
Q: Did you hear the same rumor from someone else?
A: - Mike Ryan.
Q: At the time that you heard it from Mr. Ryan, was he working for Sea Pines
Security? ‘
A Not at the time. He was trying to — to go back to work for Sea Pines.
- Tr. 519, lines 15-20; R.516, lines 15-20(emphasis added). CSA cannot be liable for the statement

of Ryan, a non-employee. Mr. William Waxel, who considered himself something of a father

2 Mr. Waxel was not named as a witness during discovery, so he should not have been allowed to testify, as
addressed in CSA’s brief, as addressed in CSA’s Brief and infra..



figure to Respondeﬁt’s witness, Jolin, Tr.850, lines 22-24; R.734, lines 22-24, testified that he
heard the rumor from Randy Woods. Tr.847, line 22-848, line 1, R731, iine 22-732, linel.
Respondent elicited te‘stimony from Sherry Hamilton, an administrative assistant to Judge
Coffey Tr. 1048 line 23-1050, line 1; R.909, 11ne 23-911, lmel It was Jolin himself who passed
| 'lthe rumor to Ms Hamllton who had not heard it. She testlﬁed that he told her the following:
And he proceeded to tell me that ...they were saying that he and Judge Coffey
had had an affair. And / laughed. And I said, You’re serious, right? And he says,

.. That’s the gossip out there is that they’re saymg that she and I had an affalr
| Tr.1049, lmes.8-13; R.910, lines 8-13(emphas1s added).
In these accounts of the gossip or rumor, there is not one shred of 'evider'lce fhat the
emplloye.es were making the'statements in.the course of th‘eir e'mpllotym.ent. Respondent states that

soﬁde Were made “at wofk,”. but that 1s not sufficient to es_tablish that they were made in the
."cou'rse of their empleyment —to fuﬁher CSA’s business in some way or that they were actually
employed to speak of I'sueh matters. “At:work”-co.v‘ers the locker room, coffee breaks and small
talk at the Water cololer, none of which are within the course of the spedl%ers’ emplojdnent by
_CSA. There is i'nsufﬁc;er“lt evidence to hold CSA vvlltable for the gossie or rumor that ndade its way
through the lower ranks of“C.SA. | |

There is especially insufficient evidence when it is considered that Respondent Coffey is

a public figure and that she musf prove by clear and eoﬁvincing evidence that the: alleged
lslar;derous comment was “made with knowledge of its fdlsity or with recklessydisregard of

whether it was true or false.” Tr.1877, line 24-1878, linel; R.1625, line 24-1626, line 1.



There is no evidence in the record that any of the employees who are alleged to have
made slanderous statements — if they were eyen serious, rather than in jest’ — knew they were
false. Of the people who Jolin aceused of passing the rumor or gossip, both available witnesses
denied that they did so. Officer Bobbie .Martin testified that the only time she heard it was from
Jolin himself and that she never nassed it on. Tr.814, lines 1-24; R.713, lines. 1-24; Tr.819, line
20-820, line S;l R.716, line 20-717, line 5. Randy Woods testified that he had not heard the rumor
of a Jolin-Coffey affair‘from anyone at Sea Pines and that he never passed the gossip/rumor to
anyone'else, or answered questions about it. Tr.854, lin_es 8-25; R.737, lines 8-25; Tr.857, lines 1-
19; R.740, 'line's 1-19; Tr.860, lines 8-19; R.‘743 lines 8-19. The other persdn whom Jolln alleged
| _to have passed the rumor was Mlke Ryan who did not testify at trial. Mr. Waxel testified that he
heard the gossrp from Randy Woods. Tr.847, l1ne 22- 848, line 1; R73l line 22-732, line 1
What he heard Woods say, however, was not even close to malicious, constitutional slander
Waxel testified as follows: | | |

Q Did he say it to you directly, or d1d he say it through other people‘7

A: . No. We talked directly. ‘

Q: And what is it that he said that Sergeant Jolin and Maureen Coffey had

done?
A Just having a general affalr ‘He would stay behind late at court, and
he’d be like the last one to leave Just general stuff (emphas1s added)
Tr.848, lines 4 11; R.732, lines 4-11. Such banter does not cast any-serious aspersions on Ms.
Coffey’s .reputation for chastity. There. is no ‘evidence In the record that anything more

incriminating than Waxel’s testimony was ever part of the rumor or gossip. There is, moreover,

no evidence in the record that there was anything more to the “slander” than light-hearted,

3 Ms. Hamilton’s resppnse, supra. — laughter — suggests that the rumor was not serious. Jolin himself, in the same
quoted dialogue calls it “gossip.” Elsewhere in the-Record it is referred to as a “rumor.” Tr.353, lines 17-20, 25;
R.400, lines 17-20, 25; Tr.518, lines 16-18; R.515,lines 16-18; Tr.519, lines 15-16; R.516, lines 15-16; Tr.1243,
lines 16-18, R.1100, l1nes 16-18.



locker-room. type teasing of thn Jolin, who published the rumor to Ms. Hamilton, as cited
supra. Theré is no evidence that anything genuinely slanderous was said about Maureen Coffey.
The lack of any evidence of a connection with the course of employment of any CSA

emplpyee; or that any senior official of CSA was even aware of the gossip/teasing; and the lack
y Qf clear and éonyincing evidence that anyone. made stétements “with knowledge of their falsity
. or with reckless disregatd of their truth of ‘falsity” all shéw that theré was vinsufﬁcignt evidence of
slander to go to the jury. If there .is insufficient evidence of élander to go to the jury, it clearly
follow._s.‘that there is insufficient evidence to affirm an award of six million dollars in damages.
CSA’s brief de facto argues that the award for slander should be zero do.llars (30).

.The award of six million dollars for passing “general stuff;” such as Jolin’s staying
behind at court and beihg the last to leave, Tr.848, lines 10-11;‘R.732, lines 10-11, is “so

shockingly disproportionate to the injuries” that it is clearly the “result of céprice, passion,

prejudice or other c'onéideratioﬁs nét founded on the evidence.’fISandefs v. Prince, 304 S.C. 236, A
238, 403 S.E.2d 640, l6é'12 (1991). To the extent the‘ verdict pertains to the slander claim?, it is
“the duty of [the] Court...to set aside the verdict.” Id.

1. RESPONDENT’S ASSERTION THAT CSA WAIVED ITS RIGHT TO A
DIRECTED VERDICT BECAUSE IT MADE THE MOTION PRIOR TO
REBUTTAL TESTIMONY FROM ONE WITNESS IS INCORRECT.

Respdndent previously made a motion in this Court to strike part of CSA’s brief on the
basis, at least in part, of the alleged failure to renew the motion for a directed verdict at trial. By
0§der ‘of Augﬁst 26, 20i3, this Court denied Respondent’s Motion. Appellant CSA believes that

- this Court’s denial of Respondent’s Motion to Strike should be dispositive of this issue. In an

abundance of caution, however, CSA will readdress the issue.

4 The verdict form lumps damages for libel and slander together. R. 1881-1882.

5



A.  CSA Did Not Waive Its Right To Move For A Directed Verdict.
It is well established in South Carolina law that “a waiver is a voluntary and intentional

abandonment or relinquishment of a known right.” Burch v. Burch, 395 S.C. 318, 333, 717

S.E.2d 757, 765 (2011); King v. James, 388. S.C. 16, 30, 694 S.E.2d 35, 42 (Ct. App. 2010). In
this case, CSA had no intention to abandon or relinquish its known right to move for a directed
verdict at the close of evidence. It, in  fact, made such a motion based on the instruction of the

Trial Judge. The admission of evidence and the conduct of trial are, of course, largely within the

discretion of the presiding judge at a trial. South Carolina Electric & Gas Co. v. Aetna Ins. Co.,
238 S.C. 248, 265, 120 S.E.2d 111, 120 (1961) (“The conduct of a trial, inéluding the admission

or rejection of evidence, must be left largely to'the trial judge’s discretion”) citing Chastain v.

United Ins. Co., 230 S.C. 465, 96 S.E.2d 464 (1957).
B. The Trial Court, 'Knowing That There Was To Be A Rebu&al Witness
Thereafter, Instructed The Appellants To Renew Their Motions For Directed
Verdict. . '

At trial, the Court ascertained that the R‘espondent’s‘ counsel had one witness — who had
~already testiﬁ-ed - tha£ he was going to present iﬁ rebuttal. Despite this known intention of
| Respdndent’s counsel, the Court then iﬁstructed fhe parties, “wﬂat we need to do is let’s renew
our motioné.” Tr.1710, lines 16-17; R.1458; lines 16-17'. After addressing scheduling, the Court |
reiterated that the motions for directed verdict be renewed then. Shé said, “I think you need to
| fenew your motions at this point.” Tr.1711, lines 21-23; R.1459, lineé 21-23 (emphasis added).
At no pdint did Respondent"s counsel or Appellants’ couﬁsel object to the Trial Court’s outlined
procedure. Given our law regérding a Trial Judge’s discretion to run the trial, it was assumed by
all parties that the Court here had authority to direct when the Defendants were to renew their

motions.



Appellants, in fact, submitted a written motion for directed verdict, Tr.l?ll, line 24 -
1712, line 6; R.1459, line 24-1460, line 6. That written motion in renewal of the prior motion
should be considered as continuing until the end of trial. The colloquy bétween Appellants’
counsel and the Court was és follows:
‘MS JOLLEY: Your honor, we filed a written motion for direct verdict. We’re
happy to, and we’ve argued previously, we’re happy to rely, on
that argument and submit motlon
THE COURT: Okay. As well. . '
MS JOLLEY: We’ll re-submit 1t at thls point.
THE COURT: Okay. That’s fine, and I appreciate that.
Tr. 1711 lme 24- 1712, line 5; R. 1459, lme 24 1460 line 5.

The trial court thereby clearly gave approval to that procedure to renew the motion for

" directed verdict.

C. The Trial Court Adjudicated The MOthllS For Dlrected Verdlct Before The
Rebuttal Witness Testified.

.lllhmedlately after d14rept1ng thle defendivng partigs to renew- thelr motions for ldirectﬂe_:d
. vefdict, the Court, in féct, elicited argumént 'o‘n,A and 4t}71en adjli:dica‘ted,- those motions. Tr.1_712l,
line 8—‘1722,'_1ivne' 12;.‘-'R.1460, Jline 8~1470,.1ine 12. 'She graﬁted directed verdict. on the- civil '
v"conspi'racy claim, "i"r.1714, lines 1'9-20; R.1462, lines 19-20 but denied ‘it.as to thé slander claim‘ -
égainst CSA, Tr. 1721‘“1’165‘ 1-3; R1461, lines 1-3, while granting it a; to Defendant/Appellant ’-
| Breed regarding thev:l slander claim. Id. | |
‘The fact that’. the Court adjudicated the motiqns with no obje(%tion from Respondent’s
couﬁsel _cOn'stitutes‘Coffey’s waiver df. any claim about tfle sequencing of the DV motions and

the. rebuttal witness. Cf. Ahrens v. McDaniel, 287 S.C. 63, 67, 336 S.E.2d 505, 508 (Ct. App.

1985)( ordinarily, the conduct of trial and the limitations of arguments on motions arising during

trial are matters within the sound discretion of the trial judge). .



D. The Rule 'SO(B)_ Statement Te The Effect That Motions For Directed Verdict
Must Be Made “At The Close Of All The Evidence” As A Prerequisite To A
Motion For JNOYV Is Subject To Exceptions, Which Are Applicable Here.

The Fourth Circuit, citing and quoting Moore’s Federal Practice and cases from other

~ circuits — Trujillo v. Goodman, 825 F.2d 1453 (IO”T Cir. 1987) and Ebker v. Tan Jay Int’], [td.,

739 F.2d 812 (2d Cir. 1984) — has made the point that there are two common exceptions to the

. general, strict rule. Singer v. Dungan, 45 F.3d 823, 829 (4™ “Cir. 1995). Specifically, Singer
“provides as follows:
Professor Mbor,e notes that the courts have created various exceptions to Rule
50(b) analysis for purposes of. reviewing the sufficiency of the evidence by
- holding that a party can still make a Rule 50(b) motion despite his failure to
renew his Rule 50(a) motion at the close of all evidence if: “(1) the court
. indicated that renewal of the motion was unnecessary and/or; (2) the evidence
. following the party's unrenewed motion under Rule 50(a) was either nonexistent
~or was brief enough to be obv1ously 1nconsequent1al on the issue of the ev1dence s
'legal sufﬁmency ~
Singer, 45 F. 3d at 829 (citations omltted) As addressed below, these exceptlons apply
here. The trlal court asked the parties to argue the motions after the defense rested and
before the rebuttal evidence. The court was aware the brief rebuttal evidence would be
~ offered, but requested the motions anyway. Also, the evidence was brief and irrelevant to
~ the arguments for directed verdict.
E. To Caulse Appellant to Forfeit Its Right to Make a Motion for Directed
Verdict over the Testimony Of One Rebuttal Witness Would Be To Elevate
- Form Over Substance.

As this Court has held, “[w]e recognize that courts of this State have refused to elevate -

form over substance....” Pascal v. Price, 380 S.C. 419, 442, 670 S.E.2d 374, 387 (Ct. App. 2008)

rev'd on other grounds, Wilkinsdn ex_rel. Wilkinson v. Palmetto State Transp. Co., 382 S.C.

| 295, 676 S.E.2d 700 (2009). For several reasons a denial of Appellant’s right to make a motion



for directed verdict in the éituation that prevéiled at trial would elevate form over substance; it
would allow essentially a technicality to seriously handicap CSA’s appeal. The substance of the
situation at the time is as follows: |
1. The Court Directed the Rene\;val of the Motions for Directed Verdict.
As addressed previously, it Wés the Court who told the defending pérties when to renéw
. "t.heir 'm'otions. She did.':so knowing that there was é rebuttal witness yet to be héard. CSA'should.
_":npt be \sever:elvy punished for following the Court’s instructions regarding conduct df the trial. .
2. Inasmuch as the rebuttal witness was a witness for the plaintiff to address the-
credibility of another witness, her testlmony could not have affected - and‘ :
did not affect — CSA’s motion for directed verdict.
» ‘As ﬁ{entloned, the rebuttal witness, Sherry Hamllton; had testlﬁed previously in the trial.
- She was brOuéht baék.tlo -ch‘all_eng:e.the credibility of Captain Toby.ch‘.Swain of the Beaufort
éoimty Sheriff’s Office. He had previously testified that he had had é meeting with JhééeCoffej N

at her office. Thivs' issﬁe éould not have had an effect on CSA’s motion for direpted Qérdicf

inasmuch as issues of credibility are strictly for the trier of fact, the jury. State v. McKerley, 397

| . S.C.'4}61, 464‘, 725 S.E.2d 139, 141 (Ct. App. 2012).
| .Ha_m'ilton"s‘ rebuttal,t'estifhohy, moreover, had no effect on the mofion for directed
| .verdict, aé those mQtions had "already been adjud‘icated, Tr.1712-1722; R. 1460-1470;, before she
testified, Tr. 1725, line 1;17‘28, line 20; R. 1473, line 1-1476, line 20.

3. Hamilton’s testimony was shqrt and completely inconsequential.

P.erusal of Hamilton’s rebuttal testimony, Tr. 1725, lin¢1—1728, line 20, R. 1473, line 1-
1476, line 26, reveals tha;t it offers thhing new or of consequencve to the motion for directed
verdict. She offers speculation as to whether Captain McSwain visited Judge Coffey in 2004, but

defendantsl successfully objected to that. Tr. 1725, lines 12-19,"R.1473, lines 12-19. While she



gives some description of Judge Coffey’s office, she offers no testimony whatsoever about
Captain McSwain or his visiting the Judge, so the complete purpose of calling her was
unfulfilled. Even if it had been fulfilled, however, it could have no conceivable effect on CSA’s
motion for directed verdict. This Court has previously considered the substance of testimony in
determining whether the failure to renew a motion for directed verdict causes a waiver.

Henderson v. St. Francis Community Hosp., 295 S.C. 441, 447, 369 S.E.2d 652, 656 (Ct. App.

1988) rev'd on other grounds, 303 S.C.177, 399 S.E.2d 767 (1990) (evidence presented after
non-renewed motion for directed verdict “neither brief nor inconsequential”). In this case the
post-motion testimony was both brief and inconsequential.

III. RESPONDENT’S MULTIPLE CLAIMS OF FAILURE TO RAISE ISSUES TO
THE TRIAL COURT ARE WITHOUT MERIT.

A. The Trial Court Erred Regarding The Issue Of Jurisdiction.

Every court has the “duty to decide all issues necessary to the determination of its own

jurisdiction.” Eldridgé v. City of Greenwood, 331 S.C. 398, 411, 503 S.E.2d 191, 197-98 (Ct.

App. 1998) quoting State v. Keenan, 278 S.C. 361, 364, 296 S.E.2d 676, 677 (1982) citing

. Bridges v. Wyandotte Worsted Company, 243 S.C. 1, 132 S.E.2d 18 (1963) o ruled by Sabb v.

South Carolina State University, 350 S.C. 416, 567 S.E.2d 231(2002).

In the case at hand, the Court was aware that Respondent s claims were based on a
complaint to the Commission on Judicial Conduct. See, Amended Complamt 9 16; R.44; Tr.
' 109 lines 24-25; R.219, lines 24-25. Respondent’s counsel brought to the Court’s attention the
fact that Appellants had raised the issue of absolute privilege under Rule 13 of Rule 502,
SCACR. Counsel for Respondent, in pretrial motions, stated the following;:

...[F]ive different answers [were] filed on the behalf of CSA, Mr. Breed. And

they all raised the absolute privilege that attaches to filing a complaint ...against a
judge, which, with respect to judges, is found in Rule 13.
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Tr.110, lines 2-7; R.220, lines 2-7.

The Court, given this notice, and with the duty to determine its jurisdiction, should have
examined Rule 13, especially the first sentence thereof, which states:

Rule 13. IMMUNITY FROM CIVIL SUITS

Communications to the Commission, Commission counsel, disciplinary counsel,

or their staffs relating to misconduct or incapacity and testimony given in the

proceedings shall be absolutely privileged, and no civil lawsuit predicated

thereon may be instituted against any complainant or witness (emphasis

added).’

There is no evidence in the record that the court closely examined the rule or the law of
South Carolina which articulates the ramifications of a letter, such as the one at issue, being
“absolutely privileged.” An investigation of the pertinent, binding, law would reveal the
following:

“Privileged communications in the law of libel and slander are either Absolute or

Qualified. “When the communication is absolutely privileged, no action will lie

for its publication, no matter what the circumstances under which it is
published...” Bell v. Bank of Abbeville, 208 S.C. 490, 38 S.E.2d 641.”

Richardson v. McGill, 273 S.C. 142, 145, 255 S.E.2d 341, 342 (1979) (emphasis added). See

also Hainer v. American Medical Intern., Inc., 328 S.C. 128, 135, 492 S.E.2d 103, .106 (1997)
(“When a communication is absolutely privileged, no action lies for its publication, no matter

what the circumstances under which it was published....”) citing Wright v. Sparrow, 298 S.C.

469, 473, 381 S.E.2d 503, 506 (Ct. App. 1989); Crowell v. Herring, 301 S.C. 424, 430, 392

S.E.2d 464, 467 (Ct. App. 1990).

Respondent’s Brief asserts, p. 25, that Eubanks v. Smith, 292 S.C. 57, 354 S.E.2d 898

(1987), establishes a rule that a document that is absolutely privileged loses that privilege if it is

* Under S.C. Code Ann. §40-5-50, three months after promulgation of the rule, allowing time for legislative action,
the rule “shall supersede all laws or parts of laws in conflict therewith to the extent of the conflict.”
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published to someone outside the proceeding. That assertion is in direct conflict with Haines,

Wright, Crowell, Richardson and Bell, all supra. The Eubanks Court held specifically that the

defendant was not “entitled to an absolute privilege....” 292 S.C. at 63, 354 S.E.2d at 902. The
situation in Eubanks was that the City Manager for the City of Myrtle Beach “issued several
press releases implying that [two former employees] were guilty of some criminal conduct and
that disciplinary action would be taken.” 292 S.C. at 60, 354 S.E.2d at 900. There was no rule or
statute that specifically conferred an absolute privilege on these communications, while there is
such a rule in the case at hand.

Public policy, moreover, requires that people who observe, or believe they observe,
misconduct or lack of capacity by a judge be able to report that conduct without the threat of a
defamation action. Public policy in South Carolina is the driving force behind such unqualified

privilege. Pond Place Partners v. Poole, 351 S.C. 1, .30, 567 S.E.2d 881, 896 (Ct. App. 2002).

Rule 13 of Rule 502, SCACR, is a direct statement of the public policy of this State. Other states

have very similar rules, statutes or case law, based on similar public policy. See, e.g. Morgan &

Pattinger, Attorneys. P.S.C v. Botts, 348 S.W. 599 (Ky. 2011). In Morgan, the Kentucky.
Supreme Court addressed the relevant public policy — pertaining to attorney discipline — as
follows: -

“The doctrine of privileged communications rests upon public policy ‘which looks to the
free and unfettered administration of justice, though, as an incidental result, it may, in
some instances, afford an immunity to the evil-disposed and malignant slanderer.” ”
Schmitt [v. Mann], 163 S.W.2d 281, 284 1942)(quoting Bartlett v. Christhilf, 69 Md. 219,
14 A. 518, 520 (1888)). This rationale applies no less to attorney discipline proceedings.
In order to maintain a self-regulating profession, the investigation of unethical conduct
must be vigorous and complainants must be free from threat of any civil liability. Any
lesser grant of immunity would have a chilling effect on the reporting of attorney
misconduct. See Jarvis [v. Drake, |830 P.2d 23, 26 [(Kan.1992)](internal quotations
omitted) ( [“A]pprehension of personal liability for presenting a question of professional
responsibility to the disciplinary administrator might tend to subvert the system

12



established for ensuring that persons holding licenses to practice law are fit to be
entrusted with professional and judicial matters.”).

Morgan, 348 S.W.2d at 604. This same public policy rationale is even more pertinent to matters
involving disciplinary proceedings regarding judges, as public officials who have far more
influence and effect on the public than attorneys.

Respondent’s citation of Eubanks is, therefore, unavailing particularly in light of the

holdings of our Supreme Court and this Court in the previously-cited Bell v. Bank of Abbeville,

208 S.C. 490, 38 S.E.2d 641 (1946) and its progeny.

Without apparently researching the law of absolute privilege, the Trial Court held that the
complaint to the Commission on Judicial Conduct was absolutely privileged for its being sent to
the Commission, but had perhaps no privilege when sent to the Assistant Town Manager, Mr.
DeLoach. The Court stated the following:

- I think there’s a real argument as to whether or not Mr. Breed telling his
employers, the Board, what he has done or what he has complained, I
mean you know, their guys are charging qualified privilege, and there

certainly can be a qualified privilege.

The problem he has in this case is giving it to DeLoach. I mean, I think
we all clearly know that. That’s where the problem lies.

Tr.879, lines 6-13; R.752, lines 6-13. Holding that Mr. Breed’s complaiﬁt to the Commission had
perhaps a qualified privilege to the Board and no privilege in being given to Mr. DeLoach
hybridizes the absolute privilege granted by Rule 13 and South Carolina law. It constitutes an
error of law.

The words of Rule 13 make plain that, “no lawsuit predicated® [on a complaint to the

Commission| may be instituted against any complainant ....” This statement, under the authority

¢ «“Predicated” has been used in our law as a synonym for “based” or “founded,” all meaning that a subsequent
action or writing is related to some antecedent event, document or action. See, e.g. Home Builders Ass’n of South
Carolina v. School Dist. No. 2, 405 S.C. 458, 466, 748 S.E.2d 230, 232 (2013); Broach v. Carter, 399 S.C. 434,
444,732 S.E.2d 185, 190 (Ct. App. 2012).
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of both the General Assembly (S.C. CODE ANN § 40 5- 50) and the Supreme Court deprives
any South Carolma court of Jur1sd1ct10n to hear cases of the general class of cases relatlng to
complamtsthat have-been made to the Comm1SS10n The court had “no power to. hear and

. ‘determme” the libel case. Dove Vi Gold Kist, Inc 314 S. C 235, 238 442 S.E.2d 598 600

| ‘(1994) Appellant CSA is, therefore ‘not precluded from raising the issue of Jurisdlction on

- ‘ appeal even.if 1t was not prev1ously addressed GNOC Corp V. Estate of Rhyne 312 S C. 86
88 439 S. E 2d 274, 275 (1994)

B. The Court Erred Regardmg The Sufﬁclency Of Nammg Witnesses In
Groups ' . :

Respondent assertsthat Appellant CSA did ‘not ‘preserve its objection to ‘witness‘es being

‘ ,named in groups or ”catchalls focusing particularly on William Waxel The introduction .of
‘ w1tnesses who were not 1dent1f1ed by name and address =~ as required by Rule 33(b)(1) SCRCP —‘
was addressed in an extended pre trial colloquy, extracts of which are as follows

MS. JOLLEY [W]e re objectmg to the calling w1tnesses based on Rule 37. And
“here, your Honor, frankly, discovery ended April 16™, and the scheduhng order

had already been extended three times. We received discovery responses on April

252011, from the plaintiff. They were never amended. However, this past

week, we’ve received several proposed witnesses who are mot listed in the
* plaintiff s discovery responses. - We’re just asking that you say no one can call any
. witness that wasn t produced in dlscovery on the w1tnesses

: Tr 138 lme 18- 139 line3 R248 lme 18- 249 line 3.

MS JOLLEY: Well they’re never, certamly, disclosed as an expert We never
- had a chance to disclose them or get an expert at anything. I mean, this is
today. -
MR. MATHISON: My standard 1nterrogat0ry says that each person who is an -
expert among the phys1crans that may be called as an expert.

CTr. 140 lmes4 10 R250 lmes4 10..

THE COURT: Did you list him as a witness in the answers to your
~ interrogatories? : . .

14



MR. MATHISON: No, he’s in lieu of one that we did disclose, but he was
.disclosed in her deposition responses when asked. . :

THE COURT: But you got to llSt him as a witness. Did you list him as a
witness?

MR. MATHISON: 1 did not. [ should have amended last week, but quite frankly,
didn’t have the time.

Tr. 142, lines 2-10; R.252, lines 2-10.

, MS. JOLLEY: Jeanne Pearse. She works for CSA. She was not listed as a
" witness. ‘ ' : '
MR. MATHISON: May it please the Court. We listed other employees of CSA,

- n addition to the number that we knew we were going to call.
THE COURT: Which is requlred

MR. MATHISON: I think we listed six, and she’s another employee of CSA.
Same thing with the Beaufort County Sheriff’s Office. We listed five or
six officers that we knew we were going to call, and said other employees.
1 mean, you can’t know everybody when you respond to the depos1t10n —
the interrogatory requests. .

. THE COURT: Well, see, your blanket said, and all other employees of CSA
© MR. MATHISON: And other employees, not all other employees

THE COURT: - And other employees of CSA. :

MR. MATHISON: That’s correct.

MS. JOLLEY: But then listed them.. Listed five of them. And now they’ re
calling people that weren’t listed.

Tr 142, line 12-‘143, line 7, R.252, line 12-253, line 7 (emphasis added).

MS. JOLLEY: That’s the whole point of this case, your Honor, in these alleged . -
defamation — defamatory statements. Ms. Coffey apparently mentioned
" his name. as a potential witness back in.her deposition, but they never
listed him as one. So no discovery ever took place or discussion about
him.
MR MATHISON: . Your Honor, may —
MS. JOLLEY: That’s the whole point of the discovery process.

Tr. 148, 11nes 1- 9 R258, lines 1-9.

MS. JOLLEY The next one on the list is William Waxel. Again, Mr. Waxel’s
not listed as a witness in their response to interrogatories:. ‘

" THE COURT: Who is Mr. Waxel?

MR. MATHISON: He’s a CSA security officer, and he’s listed among the et als.
I’m not certain how many I listed in the answer to interrogatories, but I
knew of six of them. All right.
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.Tr. 152, lines 5-12; R.262, lines 5-12.

MS. JOLLEY: And your Honor, we’re certainly not saying anything about
subpoenas. The question is the number of people that were listed as
witnesses throughout and that are now showing up for trial.- :

THE COURT: Yes. '

MS. JOLLEY: Without notice. : '

THE COURT: The only thing ’m concerned with is they re your employees,

MS. JOLLEY: They’re not all current employees. ‘

- THE COURT: Okay. But they were at the time, so.

: Tr 153, line 22-154, line 7; R.263, line 22-264, line 7 (emphasis added).

Given‘the..eﬁtended objeclion to such witnesses raised by CSA, culm.inating.in the
Court’s final deci‘sion that any CSA employee or formeremployee. of CSA eould come in
w1thout notice as a trial w1tness further object1on to the mtroduct10n of Mr. Waxel as a w1tness

would have been futile. Neither law, Shupe v. Settle 315 S.C. 510 516, 445 S.E.2d 651 655

(Ct App. 1994), nor equ1ty, Drury Development Corp V. Foundatlon Ins. Co., 380 S. C 97, 102,
668 S.E.2d 798 801(2008), require the domg of a futile act. . |

"The Court below, moreover, abused 1ts d1scret1on in allowing several witnesses to testify
at trial who had not been named in compliance wlth Rule 3'?;(b)(1)2 SCRCP. Considefing “any
| other employee (or former employee) of an employer to be an adequate ‘oesignation
‘compromises the publ1c policy of ensuring fa1r trials. What if a business has 500 employees of
whom 10 are dlsgruntled and another five have just been fired? Does not the bu_smess have the
right to find out the names of employees and former employees.who_are going to testify against
it? Does it not have a right to depose them to eneble tlle'defense to use the most effective tool in
the seeroh fop truth: cross-examination? Is the business not alloyyyed time to find other employees
who can festify about the same incldenf?

AHospitals, governmental entities and out-of-state companies and corp.orations -would

suffer profound prejudice, subjecting all to trial-by-ambush, as Respondents were here. This
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Court should not put its impritnatur'on a trial procedure that promises to subvert the search for
truth in judicial proceedings.

" The same ‘principle applies to other “catch-all” lists, such as “other employees of the
Beaufort County Sheriff’s Office” and physicians, one of .whom, Dr. Geiger, testified as an
eXpert though she had not been named as an expert prior to trial. It is, of course, critical to .
| preparation of a defense to be able to depose a named expert and to find another expert who has
a different opinion based on the evidence. If the proceddre used in‘this case is allowed'to become
precedent, as will be the case if the trial court’s actions receive this Court’s seal of approval, it is
a reasonable i‘nference that attorneys fot both plaintiff and defendants will conform their
practlces in dlscovery to the precedent created in this case.

+ C, The Respondent s Brief Incorrectly States That Appellant CSA Did Not
Raise Several Issues, Including Items About Damages, To The Trial Court.

On pp. 21-23 of her brief, Respondent Coffey briefly mentions 11 ~t0pies which CSA
| allegedly failed to preserve. They — and the place where facts to éupport the topics were brought
to the Court’s attention — are as follows: | |

Failure to Dismiss Libel Claim — Motion for JNOV, 6; R.160.

Hybrid privilege — Tr. 879, lines 11-13; R.752, lines 11-13; Tr. 1886, lines 1-6; R.
: 1634, lines 1-6. . .

Failure to protest naming witnesses in “groups” — Tr.142, line 4 -158, line 21;
‘R.252, line 4-268, line 21; Tr.152, lines 5-10; R.262, lines 5-10; Tr.154,
lines 3-4; R.264, lines 3-4. See, supra., pp. 14-16.

Failure to object to Waxel’s testifying — see, supra., pp. 14-16.

Failure to claim $2 million actual damage award was excessive — Motion for
JNOV, p. 6; R.164; Memorandum in Support of Defendants’ Post-Trial
- Motions, pp. 5-10; R.171-176.

Failure to claim that Respondent’s own testimony about damages to her
reputation was insufficient to support punitive damages— Motion for
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JNOV R.164; Memorandum in Support of Post-Trial Motions, p. 6;
R.172. :

That Respondent primarily suffered economic harm — Tr.450, lines 13-24; R.448,
lines 13-24; Tr.452, line 1-453, line 2; R450 line 1-451, line 2; Tr.457,
lmesl 7; R.454, lmesl -7. »

That Breed’s intention in publishing letter was to protect the safety and welfare of
Sea Pines residents — Tr.1277, line 19-1278, line 1; R.1132, line 19-1133,
line 1; Tr.1643, lines 1-7; R.1414, lines 1-7; Tr.1126, lines 2-11; R.983,
lines 2-11; Tr.1143, lines 11-13; R.1000, lines 11-13; Tr.1167, line 13-
1168, line 11; R.1024, line 13-1025, line 11.

That Respondent disseminated defamatory reports by filing suit — Tr.199, line 22 -
200, line 5; R.289, line 22-290, line 5; Tr.416, line 15-420, line 14; R.430,
line 15-434, line 14; Tr.429, line 24- 430, line 4; R442, line 24-443 line 4.

That Breed’s letter was not the product of trickery or deceit — Memorandum in
Support of Post-Trial Motions, p. 3; R.169.

That comments- about Jolin-Coffey affair were possibly made in jest —
~Memorandum in Support of Post Trial Motlons p. 4; R.170. See, supra.,

pp45

Al ‘of these issues were, therefore, preserved and are fully appropriate for being

addressed in this appéal. |

Iv.

IN THE ALTERNATIVE, IF AN ABSOLUTE PRIVILEGE DOES NOT
ATTACH TO MR. BREED’S COMPLAINT TO THE COMMISSION ON
JUDICIAL CONDUCT, THERE WAS A QUALIFIED PRIVILEGE FOR
ITS PUBLICATION TO CARY KELLEY AND GREG DELOACH.

Appellant CSA has argued supra. that the plain, unambiguous wording of Rule 13 of |

Rule 502, SCACR, and the public policy behihd that wording — in light of Richardson, Hainer,

et. al. — manifest that absolute privilege attaches to a letter to the Commission on Judicial

Conduct, regardless of where it is published. That would give absolute protection to Mr. Breed

for his provision of the letter to Cary Kelley and Greg DeL.oach.

If this Court, however, disagrees and holds that Rule 13 is ambiguous or that Richardson,

Hainer, Wright and Crowell do not stand for the proposition that an absolutely privileged
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~communication is privileged wherever it is published, CSA argues that Breed’s corhplaint has a

qualified privilege for publication to Kelley and DeLoach. The question of whether an occasion

creates a qualified privilege is generally one for the court. Murray v. Holnam, 344 S.C. 129,

140, 542 S.E.2d 743, 747 (Ct. App. 2001)..

Our law provides that a qualified privilege may be granted to a communication under

3

circumstances as follows:

It is the duty of the trial judge to determine if the statement is privileged. Id. A
communication made in good faith on any subject matter in which the person
communicating has an’ interest or duty is qualifiedly privileged if made to a
person with a corresponding interest or duty even though it contains matter which,

* without this privilege, would be actionable. Constant v. Spartanburg Steel Prods.,

" Inc.,, 316 S.C. 86, 447 S.E.2d 194 (1994); Prentiss v. Nationwide Mut. .Inc. Co.,
256-S.C. 141, 181 S.E.2d 325 (1971). Communications between officers. and
employees ofa corporation are qualifiedly privileged if made in good faith and in
the usual course of business. Conwell v. Spur Qil Co., 240 S C. 170, 125 S E.2d - .
270 (1962). - : -

Murray v. Holnam Inc., 344 S. C 129, 140 41, 542 S.E.2d 743, 749 (Ct App. 2001).

In this case, Breed’s prov151on of the complaint to Kelley should certainly be protected by .

a qualified privilege under m. Kelley and Breed shared an intense interest in the safety and

security of the Sea Pines Plantation. Kelley» Wos the Executive Vice Presi.dent of -CSA the legal

' enttty operatmg Sea Pines, and as. such had supervision of the security for the Plantatlon One of

the people who reported to h1m was George Breed, the Chief of Securlty and Head of .
Commumty Affalrs Tr.1277, lmes 3-22; R 1132, lines 3-22. |

It is readlly apparent that they shared a common interest. It should also be readlly

'aloparent that it was emmently appropriate - for a subordinate to provide to his boss a

communication that addressed the subordinate’s concerns about a situation affecting their

common interest. The Court, therefore, erred in not instructing the jury that there 'wvas a qualified

privilege for Breed’s providing the complaint to Kelley. Instead, the Court turned the issue of
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the existence o.fithe privilege over to the jury. Tr.1885, line 131886, line 14; R.16‘33, line 13-
1634, line 14. This was an abuse of discretion. |

The issue of Breed’s providing a copy of the Complaint to Greg DeLoach is not as clear
cut, but the court should have held that a qualified privilege existed for that communication.
Greg DeLoach was the Assistant Town Manager for Hilton Head Island. Tr.743, lines 16-24; R
658, lines 16-24. When the Complaint was sent to the Commission on Judicial Conduct, June 6, .
2008, there were two Assisiant Town Managers for Hilton Head Island. Mr. DeLoach’s
responsibilities included “human'resources” and “iegal.” Tr.744, lines 3-11; R.659, lines 3-11.
‘ Maureen Coi‘fey :h,ad,been einpldyed'full-tlime .as a judge ‘by' Hilten Head Island since ‘.2005. Tr.
205, line 11-206, line 15, R.294‘, "line' 1i-295, line 15. Coffey’s employ}ment,‘ therefore, fell
* within two of DeLoaeh’S' areas of resnonSibility: human‘ resources, '.addiessing‘ personnel noliey .
end procedures within an orgainization; and legal, including the operation of municipal .eourts.
Tr.746, lines 20-22; R;661; lines 20-22." Ms. Coffey did not renort directly to Mr. DeLoach, but
he certainly had an interest in what she was doing inasinuch as every other person working in the
municipal court system worked indirectlyq for him. Tr.746, line 2‘3_747’ line 1; R.661, line 23-
662,. line'l. That Coffey did not report to DeLoach does not mean that he was uneoncerned
about her actions‘in and eutlof the courtroom. Anything within the Town’s legal si)hei'e was a
direci concefn of his. Ms. Coffey was weil awaire that DeLoach had-a professional interest in
- what she was doing. Her counsel aigued at the hearing of post-trial motiens as follows‘:_

[Ms. Coffey] insisted that [Mr. :Coltrane, enother Town employee] do
something to allow Mr. DeLoach to know that she was not responsible for what
they had said she’d done.

She also told Mr. Hulbert on repeated occasions that she wanted him to
carry water for her to Mr. DeLoach, so that he was assured that she had not done

whatever it was that Mr. Breed has said about her.

Transcript of Hearing on Post-Trial Motions, p. 23, lines 12-19; R. 1668, lines 12-19.
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Mr. Breed’s concern about the legal situation was precipitated particularly by the report
of Officer Stephen N. Wright, based on an incident of May 23, 2008. Tr: 1457, line. 14-1458,
line 20; R.1312, line 14-1313, line 20... Wright immediétely reported Coffey’s actions lto his |
| direct supervisor and Security Chief Breed. Tr.1461, lines 1.3-15; ‘R.1316, lines 13-15. Bfeed’s
Complaint to the Commission on Jud'icial Discipline was made less than two weeks thereafter.

DeLoach and Breed, therefore, both had professional 'concems about Ms. Coffey’s
activities. ‘Though one was within tﬁe Town-: organization and the other outside, the t\évc') men
n‘onr‘etheless had an interest —a corresponding intérest because it related to the actions of the same
peréon in regard to law eqforcement. The court s.h(éuld' have held that at least a qualified privilege
for'the com_plaint gxistgd. It was error — én abuse of discretion —‘ for the éoﬁrt not to do so, as
- addressed bel‘ow.v ;

Mr..Breed, 'moréqver, hqd' a righ_t és a private citizen to make'cgmmé.nts, under a
qualified p.rivi‘lege, about a pﬁblic official such as.Judge Coffey. The United States Supreme
C‘(')urt h;lS held'.as follows‘f'

McDonald correctly notes that the right to petition the Government requires
stringent protection. “The very idea of a government, republican in form, implies
a right on the part of its citizens to meet peaceably for consultation in respect to
public affairs' and to petition for a redréss of grievances.”. United States v.
" Cruikshank, 2 Otto 542, 92 U.S. 542, 552, 23 L.Ed. 588 (1876). The right to
* petition is “among the most precious of the liberties guaranteed by the Bill of
- Rights,” Mine Workers v. Illinois Bar Assn., 389 U.S.. 217, 222, 88 S.Ct. 353,
356, 19 L.Ed.2d 426 (1967), and except in the most extreme circumstances
citizens cannot be punished for exercising this right “without violating those
‘fundamental principles of liberty and justice while lie at the base of all civil
and political institutions,” DeJonge v. Oregon, 299 U.S. 353, 364, 57 S.Ct. 255,
260, 81 L.Ed 278 (1937).. As with the freedoms of speech and press, exercise of
the right to petition “may well include vehement, caustic, and sometimes
unpleasantly sharp attacks on government and public officials,” and the
occasionally “erroneous statement is inevitable.” New York Times Co. v.
Sullivan, supra, 376 U.S., at 270-271, 84 S.Ct., at 720-721. The First
Amendment requires that we extend substantial *“’breathing space’” to such
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expression, because a rule imposing liability whenever a statement was accidently
or negligently incorrect would intolerably chill “would-be critics of ofticial.
conduct ... from voicing their criticism.” 376 U.S. at 272, 279, 84 S.Ct. at 721,
725 '

McDonald v.‘. Smith, 472 U.S. 479, 486-87, 105 S. Ct. 2787- 2791-92 (1985) (Brennan .
» concurring) (emphasis added) (footnote omitte(_j).7 .
V.  RESPONDENT DID NOT PROVIDE SUFFICIENT E4V'IDENCE THAT
- MR. BREED KNEW OR SHOULD HAVE KNOWN THAT ANYTHING .
IN'THE COMPLAINT TO THE COMMISSION WAS FALSE FOR THE
LIBEL CLAIM TO GO TO THE JURY. '

‘As mentioned above, Mr. Breed wrote his complaint to the Commission shortly after
Officer Wright hard told him about Judge Coffey’s actions. Wright, a retired Indiana polrceman
With 25 yeare of experience in law enforcement, Tr.1444, line ll 5l—-1445, line 8; R.1299, line 15‘.-
1300,* line 8, hadA reported to Breed that Judge Coffey had told him that they -”needed to quit
harassmg [Otrs Coffey]” and that she wars goi'r.lgA“t‘o tell Chief Breed thét I was harassing her. .
’Tr 1457 line 14-1438,. line 20 R.1312, line 14- 1313 line 20. Wright’s reactlon raises' the
inference he had never seen a judge ac"t in such manner toward. a ]aw enforcement officer.

: Given this report from his ofﬁeer, and fmdirllg‘out from- Mr. DeLoach that Ms. Coffey '
vworked for Town Council rather than for DeLoach but that he could complam to the
Commrssron on Judlclal Conduct, Tr.746, line 8-748, line 23 R.661, lrne 8-663, line 23 Mr.
Breed wrote the Commrssron, reflecting Wr1ght s experience and other incidents. He obviously

believed Wright’s report, which, incidentally, was largely corroborated by Judge Coffey. Tr.253,

lines 9— 22; R.342, lines 9-22. Mr. Breed testified, via deposition read at trial, that he believed

7 See also Demby v. English, 667 So.2d 350, 354 (Fla. Ct. App. 1995) (“although appellee is not an elected public
official, she is certainly a public officer ..., and the qualified privilege of every ¢itizen to criticize a public officer
applies....”); Swenson-Davis v. Martel, 354 N.W.2d 288, 291 (Mich. Ct. App. 1984) (“The Michigan Supreme
Court has held that a citizen who complains to the appropriate official about the fitness of a public school teacher
enjoys a qualified privilege .... His letter and complained-of statements reflect defendant’s legitimate concern.”).
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that his l.etter reflected the truth. Tr. 1126, lines 2 -11; R.983, lines 2-11. There is not one shred
of evidence in the record that Mr. Breed ever wavered in his opinion. There is also no evidence
in the record that anything happened between Wright’s report of his run-in with Coffey — May
23, 2008.; Tr.1448, line 21; R.1303, line 21 - ;md June 6, 2008, the date of the complaint to the
Commission, that wouldlcaus.e Breed to know or suspect anything in the letter was untrue. -
Regﬁpondent, therefore, did‘not meet her evidentiary burden. Consequently, there was insufficient
evidencé for the libel issue to go to the jury. |

VI. THE TRIAL COURT FAILED TO EXERCISE THE DISCRETION
- INHERENT IN A JUDGE’S FUNCTION.

The Trial Court failed to exercise its discretion in two wayé other than the decisions -
regarding the admission of witnesses and evidence. Specifically, the Court failed to exercise its .
exclusive prerogatives to construe Rule'l 13 of Rule 502, SCACR, and to decide whether and what
" kind of privilege Appellants had.

The relevant law regarding a court’s duty to determine the existence of a privilege is
~ found in Rule 104(a), SCRE, which states that:

.(a) | Questions of Admissibility Generally. Preliminary questions concerning

the qualification of a person to be a witness, the existence of a privilege, or the
admissibility of evidence shall be determined by the court, subject to the
provisions of subdivision (b). In making its determination it is not bound by the

rules of evidence except those with respect to privileges (emphasis added).

This Rule applies to the determination of the issue of privilege at all stages of the

litigation. Rule 1101(c) and (d), SCRE. Our Supreme Court has held, moreover, that a trial court

“must determine the question of p'rivilege....” Wilson v. Preston, 378 S.C. 348, 358, 662 S.E.2d
580, 585 (2008) (emphasis added).
In the case at hand, the trial court did not decide the question of privilege at the beginning

of trial, but turned the issue of the existence of privilege over to the jury. Tr.1884, line 8-1886,
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line 14; R. 1632, line 8;1634, line 14; Tr.1892, line 19-1893, line 5; R.1640, line 19-1641, line 5.
The preliminary question of privilege should have been decided by the court at the beginning of
the trial to let the defendants know what they needed to defend. This was not.done and CSA was
substantially prejudiced thereby.

The trial court’s failure to follow Rule 104(a)’s requirements and the holdlng of Wilson,

and then turning the issue of the existence of privilege over to the jury constitute an abuse of

discretion. This is an error ‘of law. Simpson v. Simpson, 404 S.C. 563, 580, 746 S.E'.Zd 54, 63
(Ct App 2013). | | |

The trial court also abused its discretion in turning the construction of Rule 13 of Rule
502 over to the jury. As cited above, at p. 1892 of the transcript, R.1640, lines 19-25, the court
read the text of Rule "1A3 — without construing ‘coinment ~ to the jiu"y,“ ini/iting the jurors to
interpret it themselves, Our law Amakes clear that it is the exclusive province of courts to interpret

statutes and court rules. Court rules are construed using the same rules of construction “used in

construing statutes.” Green by and through Green v. Lewis Truck Lines, Inc., 314 S.C. 303, 304,
443 S.E.2d 906, 907 (1994). The court is expected to construe the statute in the following
fashion: “[I]t is the duty of the court to ascertain the intent of the.Legisla‘ture and to give it

effect so far as possible within constitutional limitations.” Brown v. County of Horry, 308 S.C.

180, 183, 417 S.E.2d 565, 567 (1992)(emphas‘is added); see also State v, McGrier, 378 S.C. 320,

328, 663 S.E.2d 15, 19 (2008) (“In the interpretation of statutes, our sele function is to determine
and, within constitutional limits, give effect to the intention of the legislature, with reference to

the meaning of the language used and the subject matter and purpose of the statute”) (quoted in

State v. Lanier, 390 S.C. 367, 372, 701 S.E.2d 53, 55 (Ct App. 2010)).
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The trial court, therefore, erred in handing the duty of construing Rule 13 over to the jury.
That ‘was ao abuse of discreti’on and .oonsequently an error‘of. law. A jury is not capable of
making an "investigafion'of the meaning of the language, the legislature’S'(énd Suprerrie Court’s,
in 't,his' case) burpose for the Aru,le or the important public policy upon whicﬁ the rule rests.

The trial _I court’s decision should be feversed. When this Court performs the requisite
investigation of these factors, it'.shoul'd hoid thafc Mr. 'Breed"s‘ le'eter sent to tﬁe Commiss)ioo on
Judicial Condu'c‘t waslabsolut‘ely privileged. Allowing the free expre‘ss’i'on of complaints aboot
- judic'i.a'l<'ir}eépacity or malfeasance, without threat of legal retaAliation, is clearly the public
.- purpose ofv Rule 13 of Rule’502, SCACR. Appellants have been severely prej'uoiceo by the trial -
eou1;t’s errors of lavx; regarding the constructioo of Rule 13 of Rule 502 and the failure of the

~court to fulfill its preliminary duty of determmmg the ex1stence of pr1v1lege Gause v. Smithers,

403 S C 140 149, 742 S.E. 2d 644, 649 (2013) (“We W111 not reverse the circuit court’ s rulmg

...unless the rulmg is controlled by an error of law’ ) citing Law v. South Carolma Dept. of

~ Corr;, 368 S.C. 424, 434 35, 629 S E.2d 642, 648 (2006).- Here, the. lower court s rulings -on

: ._t‘hese issues were controlled by errors of law, which this Court should rectlfy.

CONCLUSION
| Numerous aBuses of discretion — incloding the admission of 'several surprise witnesses;
‘the court’s ‘failure.to construe Rule ‘13, leaving such construction to the jury; and the failure to
determine the eXistenee of privilege — created severe prejudice a‘gai'nst CSA and George Breed.
As to the slander cause of action, the Respondent presented no evidence that anyone who
Ial]egedly trafficked in the rumor dio SO wi‘ehio the scopeof his or her employment for the benefit
of CSA, that anything slenderous was actually said about Maureen Coffey or that any of the

peop‘le who allegedly passed on the gossip knew or had reason to believe it was false — if it was
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even serious enough to require on assessment of its truth or falsity. The testimony suggests
unseriousness, as does the reaction to Jolin’s gossip by Ms. Hamilton and Mr. Waxel’s
descfiption of the substance of it. The six million dollar damage award for the slander claim
should be reversed as grossly disproportionate to anythmg said by any CSA employee.

| The Court should construe Rule 13 of Rule 502, SCACR, according to that Rule S plam
language, which prov1des an absolute pr1v1lege to complainants to the Commission. The law of 4
- South Caroliua regarding the lack of time or pluce restrictions on publlications- of

communioationé that have an absolute privilege, manifested in Bell v. Bank of Abbeville, et al.,

supra, lp.lll, should be upheld. The principle of non-limitatiou as to communicationsthat are
absolutely privileged articu]ated in' those oases is fully consistent with the public policy of
- allowing “criticism of pubiic officials without fear of rétributiou, }in the form of defamation
actions. The long-terru integrity of ourilegal system requircs suoh oroteofion for people who
observe judges doing and saying things that.the‘ooser\)er .‘believes to be contrary to the ethics
| ) expeoted of judges. The verdict shou]d be reversed.

Respectfully submitted,
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ettt facz )

Mark S. Barrow
William R. Calhoun, Jr.
Post Office Box 12129
Columbia, South Carolina Columbia SC 29211
S ‘ (803) 256-2233

December 12, 2013 ,
: ATTORNEYS FOR APPELLANT

COMMUNITY SERVICES

ASSOCIATES, INC.

26



YRRy

THE STATE OF SOUTH CAROLINA DEC 1 3 2013
In the Court of Appeals

U Lourt or Appeals
APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

The Honorable Carmen T. Mullen, Circuit Court Judge

Case No. 2011-CP-07-00013

Maureen T. Coffey, . cocoviieiiiiniiuiniierniereeeroncracessssonssassonssnns Respondent,
V.

Community Services Associates, Inc. and
George F. Breed, Jr. ..covviviniiiniiiiiieeiiniiiieciiinioiniiesionncsennen Appellants.

CERTIFICATE OF COUNSEL

The undersngned certifies that this Final Reply Brief complies with Rule 211(b), SCACR.

WW /. /
William R. Calhoun,

Sweeny Wingate & Barrow, P. A

Post Office Box 12129

Columbia, S.C. 29211

(803) 256-2233

Attorney for Appellant Community
Services Associates, Inc

December 12,2013

27



THE STATE OF SOUTH CAROLINA

In the Court of Appeals
g{ga«:@t AR
APPEAL FROM BEAUFORT COUNTY DEC 1 3 2013
Court of Common Pleas g ,
S Gourt of Appeals
The Honorable Carmen T. Mullen, Circuit Court Judge
Case No. 2011-CP-07-00013
Appeal Tracking Number 2012-213252
Maureen T. Coffey, ....ooovvriiiniiniiiiiiiiiiiiiiiiiiiiiiiiiiiiiie i iicirersscistcrssnns Respondent,
v.
Community Services Associates, Inc. and
George F. Breed, Jr. ...ccccovviiniinis viviiinnnnnen. eeeeesnecrenatsttnsoratosnraorarsnnaas Appellants.
PROOF OF SERVICE

I certify that I have served the Final Brief and Final Reply Brief of Community Services
Associates, Inc. on Appellant by depositing a copy of each brief in the United States Mail,
postage prepaid, on December 13,2013, addressed to her attorneys of record: C. Mitchell Brown
at Nelson Mullins Riley & Scarborough, LLP; 1320 Main Street, 17" Floor; Columbia, S. C.
29201; and Robert V. Mathison, Jr. at Mathison & Mathison; Post Office Box 5271, Hilton
Head Island, S.C. 29928. Service on Appellant George F. Breed, Jr. was accomplished by
similar mailing on the same date addressed to his attorney: Weston Adams, III, at McAngus
Goudelock & Courie, LLC ; Post Office Box 12519; Columbia, S.C. 29211-2519.

December 13, 2013 | W% Z /
illiam R. Calhod%/

T e T T T T T T Sweeny‘Win’gate‘&"Ba‘rrOW,‘P;A." o
Post Office Box 12129
Columbia, S.C. 29211
(803) 256-2233



