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Statement of Issues on Appeal

Whether the trial court ecved in refusing to grant a dicected verdict 4o the
Chargﬁ of C(‘nm'ma( domestic violence when the State Lailed to presen* any subster

-ntial evidence beyond a reasonable doubt thet appellani committed the offense?

wheiher the trial couct ecced in refusng a dicected verdiet ¢ acqui-
_thal to the charge of crimimal domestic violeace when the State failed to preseat
any Substantial evidence the State's witness (Ms. Debea Perry) was evec at Scene

of the alleged incident, before or aftec?

Whether the trial couct ected in ovecruling the defense’s objections

to allow Debra Percy o testify to what anothec witness said, (Malik Payne),
and how vickim looked and what Malik told her . Each objection was for'hear -
-s0y", which the trial eourt overruled each +ime . The hearsay p(e:)ud\ced the
Jury and tainted the 4eial court with Purgered testi mony?

Whether the toal court ecced in (efusing to grant a directed verdiet
of ocquiHal to the charge of coiminal domestic Violeace because the teal
judae stated that he based Some of his decision on +the Yestimony of Debea

Perey’

Whether the Feial couct ecred by, durng the sentencing, Glleged

viehm Fold the couct that she gave false statements to police offecers

and that she was not reuthful and gave purgered Yestimony. She stated she

i



feil \ike she was not the Vickim | the court ag(eed ond stated the Ms. Payne
should chacge. However, even Knowiag the Feuth, sentencing court gave +he

defendant the maximum sentence allowed by law?

Wil



Statement of the Case

Appeilant was convicted of criminal domestic Vielence after a jury
}ea) was Neld before the Honorable Thomas A Russo on June 17-18, 2013, in
\_gw’ngfon County , 5.2.. A $we (5) vear sentence was \mposad, Ecilk Deylie,
Esquire, and Dayne Phitlips, Esquire, weethe defense aHoneys, Kate W. Usry,

ESC{U‘WQ, Qﬂd Shaﬂﬂoﬂ DO\};S, Esqd‘i‘g) wece W\e 055}5;"0(\“’ Sohc-\"ofs.

The appeal follows .



Acqument

Plaintif§ avers Trial court ecred when W overruled the objectionts) of
"hearsay” evidence ducing the testimony of Debra Pecry (Grandmother). (Teial Testimony,
(t7) @pqg. 46, haes 21-91:1). The State Failed to establish, through the testimony of
“actual” on scene witnesses, i.e.: Mastec Deputy Nick Burt, alleged victim Tameshia

pe,rr\f- PQYT!E, or alleqed vickims Son Milik Pa\{ne.

Each witness, when questioned about Debra Perry 's presents at the
(esidence (126 Red Pine Rd) did not recall hec evec being there before oc after all-
‘etjed incident, (D.Pem(,TT Q4:23-25; N.Burt, TT @4:¢-94; T. PerrgoPa1ne,IT6’1:7-l$;
M.Payne, TT N4: 13-14,14,2)). Debra Pecey admits ducing testimony that, she never
gave any officec a ‘Slatement”, and that OFficer Nick Buct Mevec asked her what
habpened or what hec nvolvment 10 the case was.(TT iod:15-23). This phantem
witness, Debra Perry was nevec at the gite of the supposed ncident according

. s _ 1
o all three witnesses, which gupports SCRE, Rule, 602 :(Lack of Personal knowledge),

which would deem her testimory purely "hearSa\; which would violate SCRE, Rule 802!

< 2 .
(HQOFSU.Y Rute); by this, +he Jury became tainted which eectainly prejudiced thew vecdict,

Debra Pecry (Grandmether) , the State's "phantom’ witness and alleged

spokes- women for her daughtec (Tameshia Pecey-Payne, alleged vickim) whe is 37 years

1) A witness may not testify to a matler unless evidence i$ ntroduced sufficient +o suppoct a $inding
that the witness has perscani knewiedge of the matter. Evidence +o prove personal knewledge may,
be need nct, consist of the witnesses’ own testimony. U.S.v. Mandef, 541 F.24 1349, ¢.A. (M) 1479,(n. 29)
(McCcrm]ck on Evidence).

2) Heacsay i5 not admissable @rcept as provided by these cules or by other rules prescribed by
the Supreme Court of this Sinte or by statute. State v. Lalste, 347 $.C. 153, 553 S.2.2d 4o (S.c . App.260).



old acecording to the State (TT 127:24-128:1). Debea Perry was pever at +he cesidence,

ne‘.+her‘ before oc after ihe alleged {ne‘aden’(s aceerding to the testimony of three witnesses
fhat were actually thece . (TT 11:24-25). Based on the unlowful errontous hearsay test-
-imony of Debra Payne not only was the Juey tainted but \t also affected the Judges

denial of the defendant’s ‘dicect verdict of acquittal’.(TT 108:17- 104: 16).

Mastes Depuby [ Asst. Tavestigator Nick Burt (TT11:24-25) was questioned
ducing his testimony in direct exam by Ms. Davis (State). Officec Buct was asked," who
else was presenjf ot the house when you arrwved ' His fesponce, " 1+ was the vietim
(Tameghia Pecey- Payne), the defendant, and hec four children .(TT 84:6-9). No whece in his

testimony did this "Asst. In}esn‘ic)a%or" ever mentioned Debra Perey as being present

before o after the alleqed crime oceured

Dur{ng testimony given by Tameshia Percy-Payne in direct evam by Katy
Ursy (State) about the preseats of Debra Pecry being at the cesidence on December
yh 2011, @: Did you call --- did your mother show up here after this incident, Ms.
Pecey- Payne?, A:'T dont think 30 (TT 671:1-10). State questions Ms. Pecry - Payne
again about her mothers' presents at the residence, Q" She didn't show up 7T
don't Hhink —- T don't Wik so. (TT 67:10-1)), and agan Ms Perry- Payne was asied,

Q" Was she there before this happened 7", A"l dont remember (TT ¢a:12-13),

Alleged victims son Malik Payne who was sequestered during his mothers

}esﬁmon\,,(ﬂ 35:1-18; 36: 4-1). Malik Payne was asiv:ed,Q:“\dho was at the home

3)‘Lay witnesses are not entitled Yo opine breadly Of generally; father, i jay gpinien +estimony must
be based on perscnal Knowledge”. U8 v. Johnson, 611 F.3d 286,292, (C-A- 4, 2010)°, U.5. v. Hassan, WL Hebibs
C.A.H(N.¢) 2014; FRE, Rule (02,



on December 4ih, 20H?“, AT+ was me, my mom, Beano(defendant), gnd my sistecs (TT
M4:13-14). Malik was then asiced by Ms. Usry (State) about the preseats of Debra
Perr\,,a: okay " was Jour Crandmother ever at the house that day?", A "1 don't re-
-member. T dont cecall"(TT T4:19-2). Tt is quite clear that by all three witnesses’
not hau}m) a recoldection of Ms Peciy being Presenf at the cesidence, a reasenal,
ratienal persen would deduce that she had not been there | thats why they
don't remember, becauce she was absent. To further back this statement, during
Malik's dicect exam,@'And how did the police come o afrive at your heme 7", A

T catted my grandmother, and my grandmother called the police” (TT 75:1-2). 50 it

is obvious that Debra Perry was not at the address of the alleged assaubt,

In the c¢ross-eram of Debra Pecey by Me. Drylie, Mg Perry  was atleast
25 miles away from (126 Red Pine Rd, Levington,5.0) when see Cecewed the call
from Malik (TT 103:18), yet in hec testimony she otated that she had acfved at
the esidence before the police officers.(TT 103 1-4) . Yet dufing direct exam by
Ms_ Davis (tate), Officec Burt whe 15 an investigator - +fainui to observe and
0 Pinder of fact "never” testified Yo Debra Perry ever being preseat gt dhe residence .
(7 120:8-/0)

Malik Payne testified to calling his Grandmothec (Debra Perry) because his
Mother wWas fussing and had goHen nlo an acqument with Dwayne.(TT 15:1-6, 20-21). The
fabricated and evagecated ficticious testimony by Debra Perry on direct exam by Ms. Ursy
gues @ wild Account of her daugnters encountec with the defendant. There is no
documentation, photographs , or forensic evidence o substantiate her Yestimony (TT

q9:1-4;4a%:20 -25)(TT, 95: 6-13)



Debra Perry on dicect exam by Ms. Ursy asied, " And what did Maiik tell you?;
defense council brought an objection of hearsay which was counteced by State
with ‘excited utterance” , hence +he objection was overculed .(TT 96:18-24). Since Debea
Perry was Nevec estabiished gs eyer being there, that was proven by all three
witnesses | which leads once again baci 4o, hearsay testimony not being adwmiss -

ibie in Court. SCRE, Rule 80lc) and 802. The factual acount of Malik's testimony,and

the fact that he was there (TT 15: (-, 20-21) at the residense, verses the account
gven by Deba Perry,(wio no one at the residence ever saw) is contradictng to say
the leost. Couct erfed by even lethng her teshify.

Debra Pecry under cross- exam by Mr. Drylie was asked, @ “5c didhe geta
Statement from you?", A" Excuse me?" @ Did he get a statement from you 2", A'The officec”,
Q'yes”, A'T don't recall Giving them a statement’, @ Did he ask you what happened or your

“involvement in the case?", A"I don't recall that eithec’ (TT 104:15-23). This once again
will show, the reason why Ms Perry does ot recall gwing a statement €ither verbally
or weritlen to Officec Buck 15 because,jusﬁ as Iavestigator Burt's testimony proves,
Ms. Pecty was not there . Being a traned expect in investigation and deemed o “Master
Deputy by The Leningfon County Sheciff's Depactment, 1t is not likely that Burt would
have migsad a witness acount,let alone a statement of facts from her.

Testimony from each of the witnesses, including Debra Pecry hecseif
proves that she was never at the residence, at any time, on the aight of the all-
-eged incident. The State used Debm Perry Yo be the voice of the State's case . The
State could not gam @ conviction without her ecconeous and fakse Statements. In
tomparision +o the witnesses” statements of dclual fact, only Debea Perry Spun such
a fantastic story of a horcifing assault and fotal distruction n the house, yet in

State's Exhibits : %10.and #14, and in the cest of the State's evidence is compietel
- P N

4.



In opposition then Mg Perry’s acounts. By Ms. Pecry giing false testimony and
Commithng purgery it prejudiced e jury as well as the trial court itself, accord-
-ing fo the statement made by the court, Ms. Debea Perey's testimony had alot of
weight on the court's decision +o deny the direct verdiet of acquital in the Pefitioners’
Favér.(TT 1082 1L-17 5 109: 6 -4).

The Court erced in refusing to grant a directed verdict of acquiHal by,
Violating the defendant's rights of due process of law’, which 15 quacanteed by the
Foucrteenth Amendmen!.requ]ring that,“no pecson shall be made to suffér the ongs
of 4 caiminal conviction exvcept upon Sufficient proof - defined as, evidence necessacy
Yo convince a triec of fact beyoad a reasonable doubt of the ewistance of every

element of the offense. U.g.¢.A. Coast. Amend. X1V, Jackson v- Vicginia, 443 U 5. 307,

3i¢, 99 s.¢t. 281,218 (1919); Bacron v. kernegay, WL 1354062, F.Supp- 24, E DN.C., 2012,

By His court's own statement to the vichim, the court admits reasonabie
doubt in this case, proving evea further that this directed verdict should not have
been denied, and +hat trial court did bring about this ecror. (TT 156:9-25; 157:1-4,18-25;
\ ) 9

15811,12 -14).

T4 the evidence is consistant With both innocence and guilt, it cannot suppact a con-
-Viction", U.S.v. Varoz, T4o F.2d.112,115 (C.A.10,1984); U.S. v.Octiz, 445 F.2d 1100, 1103 (C.A.16, 197))
Cr 157:25; /58:() - _
Guilt is only to be found when there is, a fationally suppertable state of near

Cer+]’rude“. tvans - Smith v. Taylor, 19 F.34 £94, 906 (cAM, 'qqq); u.5. v. Crasten, Wi 462056,

"F. Supp. 24 W.D.Va), 2013,



A motion for a directed verdict should be granted, thecefore, " whece evidence
mecely faises a suspicion of quilt, or is as such Yo permit the jury to mecely

Conjecture or to speculate as to the accused's quilt’. State v. Brown, 267 5.¢. 3,

227 5€.2d ¢, 677 (1976) ; State v. Palmer, WL 55158, 5.€. 24 (5.¢. App.‘.zow),(I. Siandacd of

Review),-ci+inq, (State v. Cope, 405 6.¢. 317, 334, M8 S.€.2d 194, 203 (5.¢.,2013), Shate v. Williams,

Hos 5.¢. 263,272,147 5..2d 194,194 (5. Agp., 2013)).

When hearsay. evidence is impropecly admitted 4o prejudice of the complaining pact,
e eccor is Cevecsibie. Hearsay evidence is nadmissible unless an excephion applies,

5CRE, Rule 801, StaYe v. Mc Cleod, Yot 6.E.2d 5, n.b, (5-¢.1941) ; State v.Washington

347 5.¢. 1, 623 5.2.2d 83b, n.6,(5.C. App.;2005).

'Undec exception to rule ggainst hearsay for excited uttecance was not harmless, as
this *egﬁmoh\, ‘almost cectanly affected the cesult of +he ’rr]al","qwen the associ-
-ate's statement was a Ceuical p{ece of evidence. Case 'moowed mestly  Ciccumsiant-

lal evidence and credibility of many of the Witnesses were dismissed. ScRE, Rule 803Q);

State v. Davis, 371 5.¢.1M0, 638 5.€.2d 62,n.6,(5.C., 2006) ; State v. Washinaton |, 379 5.¢. 123,

L5 5.E.2d (o4, n5-6, (5-C.,2008).

The defendant was, "prejudiced by hearsay testimony of police officer as to defend-
ant's wites 1denhification of a pocket book used \n an armed cobbery, and thece-

-{-'ore, his conviction had fo be reversed”. State v. Williams, 265 6.C.544, 548,

331 5.€.2d 356, n-2,3,4,(5.c. App., 1885) ; State v. Dinkins, 339 5.¢. 603, 529 S£.2d5¢0,

n-6 (FN-4),(5-c. Agp., 2000).



As shown through all three witness' testimony during dicect eyam and cooss
evam by both prosecution and defense, the Plaintiff has shown way beyond a reasonable
doubt that, the State never provided or estabiished that +heir Key witness, Debra Perry
was at 126 Red Pine Dr, Lexinglon, 5.C. (5cene of atleged incident) at any thime , day o mght
of December 4" 2011. Thecefoce, an\p‘hing that Debra Pe:r\! testified te ) or that she
said she saw or heard, 15 merely hearsay, and according +o SCRE, Rule 801D, hearsay

evidence is inadmissible at trial

At Sem‘enc‘mg phase of frial, Honorable Thomas A, Russo allowed hear-
say testimony o prejudice +he jury by overruling defense counsel’s objection 4o
hearsay through evcited uberance . (IT Q6:21-24). By prosecution, nevec establishing
the fact that Ms. Perry was evee ot the alleged ccime scene | at any hme on
December 4 2011, ¥ial court ecred by aliom}mg purqemcl testimony Yo sway the

jury's verdict.
Teial court further erred by allou;mq State’'s witness ,Ms . Debra Pe_rr\,ﬁa

falsiy testify in front of the jury @, wildly ficticious rendition of what she observed
{from ihe. 5ceﬂe,(i.e. the physical condition of the alleged victim, and the condition
of the house)(TT q1:20-i02:11). Clearly this is a farsce when compacied 4o the real
fact of the case — photographs. (Exhibits *1-%15). Photographs can not lie , they ace
Fruth | Had the court paid Closer abtenton to the evtremely wide varionce of
evidenee v. testimony , the teial court could have seen purgered Testimony and
stop the proceedings . T4 15 very appacent that the photograph evhibits that wee

Shown , show 1o Signs of triminal domestic viclance |



At the sentencing phase of the ¥rial, Homorable Russo perm'nucecl for
closing statemend +o be made by alleged victim Mg, Perry- Pogne (TT 156:q), M;_e,‘ Pgm-'
Poyne admitted Yo the court that she had brought false allegatons \hich lines
up with the photographs (Exibit ¥4 -¥15). Ghe weat on to state that she had gien
false ctotements 1o the police .(TT i56: 13-15) . The +rue facts of the case were
now placed inthe court's hands.

Honofable Russo addressed Ms. Pecry-Payne back by stating, "1 will be
candid with qou‘f (TT 1561 16), Honorable Russo conhinued on by stating such things as:
" dont Yainke your'te a Vichm eithe’ (TT156:18-19) ; "disappornted 1§ the State doesn't
prosecute foc making a false cegort’, (TT 156: 20-11); filed +o law enfoccement (TT 156« 22);
”P"'+ officers n Jeoparad\!“.(TT\SbiB); “put them in dange.(“.(TT 156:23); "You shoudd
be. pt‘0‘3€cu+e,d“.(TT 156: 24); T hope they do that”.(TT156:24-25) 5 this 15 on hee hedd.
(T 157:1). Thew 15 more that follows ,(TT 156:G - 158:19). With the Fruth now out
and the factual testimony by Ms. Perry - Payne whe consideced hecself aot the
victim (11561 10-11), the victim now in fact is Dwayne Cabbagestalk (defendant).

Eventhough the jucy had handed a verdict of quilt ond at this
Yime had already been dismissed, tral Court had the opportunity w s dis-
crehon fo cectify this mattec, by af the very east posing the lowest sentence
possibie . Instead of Judge Russo rectifing the problem he compounded it by
passing down the moximum Sentence (TT165:13-17)

Would this not meet the eiements of "Vendichve Prosecuton’?

At the very least, excesswe, cruel and unusual punishment, U.$.Const. Amend

VIIT, XV,



Conclusion

The Appellate's conviction of quilt should be reversed, and a diceeted .

vecdict of acquiHal shoud immediatly be given Yo Appeitate.

Court of Appeals of South Cacolina , Justice Pieper state n,
State v. Palmer, WL 551561 (5.c. App-201), Couct of Appeals “reversed the tral couct's

(efusal to direct a verdict of acquittal because the Stale did not put forward suffi-

Clent diceet or substantial circumstantial evidence of Appe\\cﬂe‘s gu\l’:“. Feb. %, 2014
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